Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


\ 


N 


r 


i 


r  • 


•y ' 


THE 


ttil]^     ^tl^lOVt^X, 


APPELLATE  HIGH  COURT, 


CONTAINING 


pSIONS  OF  THE  APPELLATE  HIGH  COURT  IN  ALL  ITS  BRANCHES— viz.,  IN  CIVIL, 

REVENUE,  AND  CRIMINAL  CASES,  AS  WELL  AS  IN  CASES  REFERRED  BY  THE 

MOFUSSIL  SMALL  CAUSE  COURTS;  TOGETHER   WITH    LETTERS   IN 

CRIMINAL  CASES,  AND  THE  CIVIL  AND  CRIMINAL  CIRCULAR 

ORDERS  ISSUED  BY  THE  HIGH  COURT;  ALSO  DECISIONS 

OF  H.M.'S  PRIVY  COUNCIL  IN  CASES  HEARD  IN 

APPEAL  FROM  COURTS  OF  BRITISH  INDIA. 


By  D.  SUTHERLAND. 


VOLUME   II 


CALCUTTA: 

THACKER,   SPINK,    AND    Co. 


L 


RE-PRINTED  BY  D.   E.  CRANENBURGH,   AT  THE  LAW-PUBLISHING  PREwSS. 

57,   BOW  BAZAR  STREET,  CALCUTTA. 

189I. 


'  V 


41 


* 


(CIVIL  RULINGS). 
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Section  21. 
OF  1847. 

OF  1858. 


A. 

RtscENCE.  See  Fraud, 

IV.  OF  1840.      See  Limitaium  (7)  (9)  (22) 

See  Onus  Probandi  (10) 
See  Possession  (7) 

XXI.  OF  1841.  See  jurisdiction  (11) 

I  OF  1845, 

See  Purchase  (i) 

See  Alluvial  Land  (2)  (3) 

See  Discretion  (2) 
See  Majority. 

M.  OF  1859.   See  Code  of  Civil  Procedure. 
tX.  or  1859. 
Effect  of  Section  28,  — ,  on  the  jurisdic- 
tion of  a   Civil   Court  to   try  a  re- 
nmption  suit  brought  by  a  zemin- 
^,   where    the    defendant    pleaded 
aJaikheraj  title  from  before  1790      ...    01 
See Umitation  (ij)  ii2) 
XIV.  OP  1859. 
Section   i.  Clause  i.    Meaning  of  the 

words  "  taken  possession "  ...       5 

Section  i,  Clause  i.     See  Limitation  (4) 
Section    J,    Clause    15.      Meaning    of 

term  "Depositary"  ...   163 

Section  i,  CIau$^  16.   See  Limitation  {je,) 

Section   2,   Clause  2,  as  distinguished 

from  Section  i,  Clause  16  ...  235 

Section  11.     See  Limitation  (23) 
Section  14.     See  Limitation  (1) 
Section  15.     See  Limitation  (16) 

XXJII.  OF  1861. 

)  No  special  appeal  lies  in  a  suit  falling 

■nder  Section  27  ...  134 

I  Under    Section    27,   no    special    appeal 

lies  in  a  suit  for  damages  under  Rs. 

500  ...   136 

Section  11.    See  Security  (1) 

moN. 

PbintifTs  adoption  if  in  issue  in  a  for- 
mer suit,  and  decided  in  his  favor 
(though  defendant  was  not  a  party), 
mast  be  considered  proved  till  oefend- 
ant  gets  better  evidence  ...  167 

Sm  Hindoo  Law  (8) 

AMCEMBNT. 

i  The  English  doctrine  of — applicable  to 
India  under  what  circumstances       ...  141 

I  Status  of  the  ^uehteV  under  a  pur- 
chase made  by  &ther  for  her  when 
a  minor  ,„    f^. 


15^ 


186 


208 


231 


10 


Agent. 

(i)  Liability  of  —  when  he  mixes  up  his 
private  transactions  with  those  of 
his  principal  by  borro)¥ifig  for 
both  ip 

(2)  Liability  of  mercantile  firm  for  frauds 

committed  by  its  agents  while  act- 
ing for  it  or  in  its  business 

(3)  A    lessor's  —  for  the  receipt  of  rent  is 

not  necessarily  his  agent  to  receive 
lessee's  notice  of  option  to  renew 
the  lease;  but  if  he  has  received 
such  notice,  and  given  it  to  lessor 
within  time,  the  notice  is  suffi- 
cient 

(4)  Mere  admission  of  agency  to  sell  is  no 

presumption  of  authority  to   pledge 

the  credit  of  the  principal 
See  Employer. 
See  Evidence  (7) 
See  Mooktear. 

Alienations.    See  Onus  Probandi  (2) 

See  Right  of  Action  (2) 

Alluvial  Land. 

(i)  The    question   for    consideration    in    a 
suit  for  possession  of  — 

(2)  Where  —  is  surrpunded  by  water  fprd- 

able  at  any  point,  to  whom  primd 
facie  title  belongs,  and  how  its  sta^ 
tus  is  to  be  regarded 

(3)  Under  Aa  IX.  of  1847,  the  status  of  ~ 

at  re-survey,  and  not  at  time  of 
formation,  is  to  be  looked  to  in  ad- 
judicating claims 

(4)  A  claim  calling  lands   "  re-formed  "  is 

not  superior  to  a  claim  cailing  them 
"  newjy  alluvia^ted  " 

(5)  Prior    occupation   of  —  does    not    wsirl 

rant  the  presumption  of  ownership 
of  the  diluviated  land  which  was  on 
the  same  site 

(6)  Proprietary    right    to    new    formations 

gradually  accreting  in  whom 
vested  ,,^  gg- 

(7)  Claimed   under  grants  from  zemindar* 

decreed  to  claimant,  whose  title  was 
supported  by  zemindar.  ...  /J24 

See  Evidence  {1$)  " 

Ameen.    See  Evidence  (14) 

Ancestral  Property. 

Lender  not  responsible  for  the  appli- 
cation of  money  advanced  to  pay 
off  an  ancestral  debt  incurred  by 
the  owners  of  ancestral  property      ...  292 
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Appeal? 

(i)  Where  a  suit  is  thrown  out  by  first 
Court  on  the  ground  of  limitation, 
and  the  decree  is  reversed  in  ap- 
peal, and  the  suit  decreed  by  the 
Appellate  Court,  no — lies  on  the 
merits  from  the  Appellate  Court's 
decision  ...   167 

(2)  On  the  —  of  one  defendant  having  only  a 

partial  interest  in  a  decree,  the  entire 
decree  cannot  be  reversed  ...   170 

(3)  The  reaauons  for  rejecting  an  application 

for  re-hearing  an  —  under  Section  347, 
Code  of  Civil  Procedure,  should  be 
stated  in  the  order  of  rejection         ...  254 

See  Full  Bench  Decisions  (7) 

See  Review  (3) 

Appellate  Court 

(i)  Should  not  ignore  a  question  which 
was  treated  as  most  important  by 
both  parties  to  the  suit  and  by  first 
Court  ...       2 

(2)  Where   bound  to   state  the   grounds  of 

its  concurrence  with  Lower  Court's 
finding  ...       7 

(3)  Bound    to    explain    its    reasons   for   re- 

versing a  decision  of  an  inferior 
Court 

(4)  Power  of  —  to  try  an  issue  in  bar,  over- 

looked by  first  Court 

(5)  Has  no  j>ower  to  interfere  with  an  or- 

der of  a  Court  of  first  instance,  en- 
larging the  time  for  filing  docu- 
ments 

(6)  Cannot,  on  the  appeal  of  one  defend- 

ant only,  reverse  the  whole  of  a  decree 
which  has  been  passed  against  two 
defendants  on  a  ground  not  common 
to  both  ...  287 

Application.    See  Review  (i) 

Arbitration. 

(i)  Partial  disagreement  of  two  arbitrators 
does  not  nullify  their  award  as  a 
whole  ...     32 

(2)  Time  for  delivery  of  an  —  award  may 

be  extended  at  the  discretion  of  a 
Court  ...  297 

(3)  Civil   Court's   judgment   cannot   affect 

the    rights    of    parties,  as    declared 

in  an  award  ...     ib^ 

(4)  Court  cannot  reserve  permission  to  a 

plaintiff  to  bring  a  fresh  suit  for 
the  matter  of  an  —  award,  except 
under  Section  97,  C,  C.  P.  ...    ib. 

Arrears.    See  Attachment, 
See  Rent  (3) 

Attachment. 

(1)  When    an    estate    is    attached   for   ar- 

rears of  rent,  the  party  who  col- 
lects the  profits  is  liable  for  what 
remains  after  payment  of  rents        ...  245 

(2)  When    property    is    attached    by    two 

different    decree-holders,     ana    sold 

at    the    instance    of    the    one    who 

made    the    second  — ,  the    claim    of 

^        him    who  •made   the   prior    attach-         1 
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Attachment. — (Continued.) 

ment  must  be  satisfied  first,  but  he 
cannot    again    sell    the    rights    and 
interests   of   his   debtor  in   the  pvo- 
perty 
See  Delay. 

Auction- Purchaser.    See   Full    Bench   De* 
cisions  (3) 

Award.     See  Arbitration. 

See  Survey  Award. 


B. 
Bar. 

Acquiescence     without     fraud,     where 

no  — 
See  Hereditary  Title, 

Behar. 

Bhaolee    and    Ifuckdee    tenures    in  —     i 

Benamee.     See  bond. 

Beneficial.     See  Onus  Probandi  (3) 

Bill  of  Exchange. 

(i)  A  holder's  omission  to  give  notice  of 
dishonor  discharges  drawer  from 
liability  ...  2h 

(2)  The  drawer  of  a  —  cannot  plead  agency, 

unless  it  is  shown  on  the  face  of  the 
—  that  he  drew  it  as  agent  ...  30 

(3)  Under  certain   circumstances   omission 

to  give  the  drawer  notice  of  dis- 
honor does  not  discharge  him  from 
liability 

Bona  Fides. 

Meaning  of  —  in  its  legal  acceptation  ... 

See  Bond. 

See  Mortgage  (i). 

Bond. 

In  a  suit  for  a  balance  on  a  — ,  where 
defendant's  plea  was  that  he  had 
given  plaintiff  a  lease  in  the  name 
of  a  third  party,  held  that  it  was  a 
necessary  issue  whether  the  plaintiff 
was,  or  was  not,  to  be  bond  fide 
lessee 

Boundaries.    See  Pottah  (3) 

Breach.     See  Compromise. 

Bund.    See  Damages  (i) 

c. 

Caste. 

Wives  of  a  lower  —  status  of  their  sons 
in  Keonghur 

Cause  of  Action. 

(i)  Suits  by  widow  and  representative  o£ 
deceased  proprietor,  for  possession  of 
land  in  two  districts,  should  not  be 
split,  there  being  but  one  — 

(2)  In   a  suit  for   reimbursement    of    pay- 

ments made  by  a  sharer  over  and 
above  her  share,  to  save  property 
from  sale  in  execution,  she  reckons 
from  the  date  of  payment  ...    i5! 

(3)  Misfeasance      by      a      deceased      naib 

under  what  circumstances  a  —  in  a. 
Civil  Court  ...    17* 

(4)  The  right  to  rent  on   its  accruing   due, 
not  the  decree  for  rent,  is  the  —      •  •  •  ^73 


.   n 


INDEX   (civil   rulings). 


bse  OF  Action. — CContintted) 
y    When  a  third  party's  —  is  diflFerent  from 
that    of   a    plaintiff  in  a  suit,   he  can- 
I     mot  be  made  a  co-plaintiff  ...  280 

tanFICATE. 

Effect  of  —  under  Act  XXVII.  of  i860, 
when  the  relationship  to  which  it 
certifies  is  contested  ...     70 

See  Discretion  (2) 

hOEFENDANTS.     See  Issue  (2) 
K  OF  Civil  Procedure. 

Sections  7  and  12.  See  Cause  of  Ac- 
tioti  (i) 

Section  14.     See  Survey  Award. 

Section  73.     See  Discretion  (i) 

Section  73.     See  Mortgage  (7) 

Section  97.     Where  alone  applicable  ...  297 

Section  1 27.     See  Mooktear. 

Section  147.     See  Ex-parte  (i) 
i       Section  162.     Discretion    by    it    in    a 

Court  when  not  properly  exercised  ...       4 

Section  165.     See  Evidence  (9) 

Section  187.     See  Costs  (i) 

Section  192.     See  Damages  (3) 

Section  252.     See  Damages  (2) 

Section  264.     See  Limitation  (4) 

Section  318.     See  Arbitration  (2) 
,      Sections  346  and  347.        See    Limiia- 
'  tion  (19) 

Section  347.     See  Appeal  (3) 

Section  347.     See  Special  Appeal  (2) 
Section  348.     See  Limitation  (2) 
Section  351.     See  Special  Appeal  (1) 
Section  355.     See  Evidence  (4) 
PK  OF  Criminal  Procedure. 

L    Sect  ion  308.     See  Jurisdiction  (10) 
pasy's  Paper. 
Suit  for  recovery  of  —  obligation  laid 

Lnpon     defendants     after     plaintiff's 
ownership  was  proved  ...     56 

omise. 
I      Effect    of    breach    of    the    stipulations 

oCa  —  ...  209 

NccitR£NCE.     See  Appellate  Court  (2) 

iREsrr      See  Evidence  (12) 
See  Verbal  Consent. 

pTKACT.     See  Evidence  (3) 

■VEVATSCE. 

I  Where  the  bond  fide  character  of  a 
—  is  at  issue,  the  subsequent  con- 
duct of  the  parties  is  important  to 
be  known  ...    31 

NTiFFS.     See  Cause  of  Action  (5) 

)fi  Sale  of  personal  property  by  —  without 
authority     makes     purchaser    liable 
■         to  be  sued  ...     37 

JQ  Sale  in  execution  of  a  decree  against 
one  —  how  affecting  the  interests 
of  other  co-sharers  who  were  not 
sued  ...     38 

ins 

N  To  parties  unnecessarily  made  co- 
defendants.  No  appeal  from  de- 
cision   of  Lower  Courts    exercising 

.        discretion    under    Section     187,    C. 

i         CP.  ...    33 


Costs. — (Continued.) 

(2)  Members  of  a  family  living  in  the  same 

place,  when  sued  together  on  a 
common  cause  of  action,  are  en- 
titled to  only  one  set  of  —  ...     60 

(3)  Defendants  unnecessarily  made  parties 

in  a  suit,  entitled  to  their  —  ...  152 

Creditor.    See  Hindoo  Law  (9) 

Cultivator 

May  be  in  wrongful  possession  ...  219 

D. 
Damages. 

(i)    Suit   for  —  caused   by   bursting  of  a 

bund  when  not  allowable  ...     43 

(2)  Under  Section  252,  Act  VIII.  of  1859, 

when  not  claimable  ...     60 

(3)  For   breach   of  contract   only   referred 

to  in  Section  192,  Act  VIII.  of  1859     76 

(4)  A  ryot    liable   to    landlord   for   perma- 

nent —  done  to  the  li»nd  by  loss  of 
earth  to  make  bricks  ...  157 

(5)  An   objection   to   the    measure    of    da- 

mages assessed  by  Lower  Appellate 
Court,  not  admissible  in  special 
appeal  ...  235 

See  Limitation  (5)  (15) 

See  Onus  Probandi  (6) 

Daughters.     5"^^  Hindoo  Law  (6) 

See  Mahomcdan  Law  (9) 

Davabhaga.     See  Hindoo  Law  (6) 

Debts. 

A  debt  is  not  a  Hen  on  property  sold.  271 
See  Inheritance. 

Decree. 

(i)  In  a  —  to  put  plaintiff  in  possession, 
leave  cannot  be  reserved  to  defend- 
ant to  remove  buildings,  &c.,  un- 
less they  were  erected  by  defend- 
ant in  good  faith  ...  123 

(2)  Entire  —  cannot  be  reversed  on  appeal 

of  a   single   defendaiit    having   only 

a  part  interest  ...   jyo 

(3)  A    judgment- debtor    cannot    make    a 

private  arrangement  with  a  decree- 
holder,  exonerating  the  former  from 
payment  of  any  portion  of  a  joint 
decree  ...  266 

See  Co-Sharer  (2) 

See  Joint-Property  (i) 

See  Money-Decree. 

Deduction.    See  Limitation  (i)  (3) 

Deed  of  Gift. 

Effect  of  a  third  party's  success 
in  setting  aside,  as  not  bond  fide^  a 
—  in  respect  of  immoveable  pro- 
perty, upon  the  claim  of  a  decree- 
holder  who  had  failed,  on  sum- 
mary application  in  execution, 
to  have  the  same  deed  set  aside     ...  305 

Default.     See  Ex-parte  (i) 

Defendants.     5"^^  Discretion  (i) 

Delay. 

Effect  of  —  of  first  attaching  creditor, 
upon  sale  by  second     ...  ...    62 
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Deposit. 

Suit  for  restoration  of  goods  alleged  to 
have  been  deposited  under  a  verbal 
contract    by    defendant    to    satisfy 
plaintiff's  creditors       ...  ...     62 

See  Company's  Paper.  * 

Disagreement.    See  Arbitration  (1) 

Discretion. 

(i)  It  is  discretionary  with  a  Court  to  add 
.  .    defendants    under    Section   73,   Act 
VIII.  of  1859  •••  •••  15S 

(2)  Section  3,  Act  XL.  of  1858,  gives  dis- 
cretion   to    the   Court   to    admit    a 
party  to  sue  without  a  certificate     ...  219 
See  Code  of  Civil  Procedure  (i) 
See  Costs  (i) 

Disease.    See  Hindoo  Law  (4) 

Dispossession.    See  Limitation  (16) 

See  Possession  (2) 
D I VORC  E.     See  Mahomedan  Law  ( i  o) 
Documents.     See  Appellate  Court  (5) 

See  Evidence  (5)  (10)  (ii) 
Drawer.    See  Bill  of  Exchange. 
DuR-ijARADAR.     See  Enhancement. 

E. 

Easement. 

Lower  Appellate  Court's  finding  that 
the  rignt  of  user  of  an  —  had  not 
been  proved,  cannot  be  interfered 
with  in  special  appeal  ...  212 

Ejectment 

<i)  By  zemindar  of  a  defaulting  holder 
of  a  tenure  transferable  by  sale, 
without  application  to  any  Court, 
is  illegal  under  Clause  7,  Section  15, 
Regulation  VII.  of  1799  ...  154 

(2)  One  of  several  joint  lessors  can  eject 
a  lessee  after  the  expiration  of  the 
lease  ...  290 

See  Onus  Probandi  (18)  (23) 

Ekrar.    See  Liability, 

Employer 

Or  master  has  a  right  to  dismiss 
his  agent  or  servant  at  any  time. 
The  remedy  for  wrongful  dismissal 
is  by  an  action  for  damages  ...  307 

Endowments. 

Unless  endowed  property  descends  to  a 
deceased  khadim's  heirs,  they  have 
no  right  to  interfere  with,  or  manage 
it,  and  a  kbadim  having  only  a  life- 
.  interest    in     such   property  cannot 
give  a  lease   extending   beyond  his 
ufe-time      ...  ...  ...  189 

Enhancement 

Of  rents  may  be  tfTccted  by  dur-ijar- 

adar  holding  the  sub-lease  ...   158 

See  Evidence  (16) 
Estoppel. 
(i)  A   finding    in    a   former   suit    no    bar, 
unless  the  issue  in  question  in  the 
latter  was  raised  in  the  former  as  a 
material  issue  ...  ...     79 

(2)  Heirs  not  estopped  from  disputing  a 
will  after  probate  has  been  taken 
out  ...  181 


Estoppe  l. — (VontinuedO 

(3)  A    suit    for    share    of    joint    ancestral 

property    is    not    estopped    by    tke 

circumstance    that    plaintiff    cUln^ 

under    one    who,    when    sued    on  a 

*%  former   occasion    as    trustee,    never 

pleaded  that  he  was  a  co-parcener 

Evidence. 

(i)  The  recognition,  in  a  second  power  oi 

attorney,  of  a  first  power,  where  both 

were  executed  by  the  same  person, 

proves  the  genuineness  of  the  first 

(2)  In   regard   to   legitimacy   un4er    Maho- 

medan Law 

(3)  Alleged  verbal  contract  to  pay  plaint- 

iff's creditors  is  not  proved  by  fact 
of  payment  to  one  or  two  creditors. 

(4)  Lower     Court     taking     under     Section 

355,  Act  VIII.  of  1859,  acts  in  a  mi- 
nisterial cap£^city;  and  defendant 
may  object  to  the  documentary  — 
when  submHted  to  Appellate  Court 

(5)  Plaintiff    filing    copies    of     documents 

bound  to  explain  why  originals  have 
not  been  filed 

(6)  Possession  as  lajcheraj  before   1790  in- 

ferrible under  what  circumstances    ... 

(7)  Agent's    admission    that   he    purchased 

as  agent  is  evidence  that  the  pur- 
chase was  made  by  him  in  that  capa- 
city, and  not  on  bis  own  account     ... 

(8)  Proof  negativing  presumption 

(9)  Of  a  party  to  a  suit  how  to  be  obtain- 

ed,  if  required  by  another  party  ... 

(10)  A    document    subsequently    added    to, 

under  what  circumstances  admis- 
sible as  — 

(11)  Admissibility   as   —   of   authenticated 

copies  of  documents  of  which  the 
originals  are  filed  in  another  suit  ... 

(12)  Effect  of  an  h  priori  consent  to  abide 

by  the  testimony  of  a  certain  witness. 
Proper  purpose  of  an  application  for' 
the  examination  of  such  a  witness. 

(13)  A  survey  award  sought  to  be  set  aside 

cannot  be  treated  as  — 

(14)  An  ameen's  report  is  —  without  cofro- 

boration  from  specific  documents    ... 

(15)  What  is  required  to  be  proved  when 

chur  land  is  claimed  as  r^-fonna- 
tion 

(16)  In   a    suit    for   enhancement,    ex-par te 

summary  decrees  are  not  satis- 
factory —  of  variation  in  the  rent 
paid 

See  EX'parte  (i) 

See  Full  Bench  decisions  (4)  (5) 

See  Mahomedan  Law  (10) 

See  Review  (2) 

See  Witnesses  (i)  (2) 

Excavations.    See  Damages  (4) 

Execution. 

Claim  to  property  sold  in  — ,  where  to 
be  urged  when  property  is  move-, 
able  and  in  value  less  than  Rs.  500. 

t 
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.  INDIX  (Cim,  KULINOS), 


Ml 


E>>PARTE. 

(i)  An  —  dedsibn  ille|ral  after  both  par- 
ties hare  filed  evidence,  even  though 
^     defendant  fiaiis  to  appear 

(^  Ib  —  suit  plaintiff  is  bound  t6-  prove 
his  title  to  the  relief  sought 


F. 


lf> 


Fl«LY 


Members  of  a  —  ^h6n  entitled  to  only 
one  set  of  costs  * 

f  &ia.   See  Gavemmeni  (2) 
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Right    of  —  ndl    conferred    by    mere 
ownership  of  both  banks  of  a  river  ... 
FtUL    See  Agent  (2) 

Fdhty.    See  yumma. 

Fkacd.    See  Onus  Probandi  (i) 

Acquiescence  on  the  part  of  judg- 
ment-debtor in  a  third  party's  claim 
without  fraud  against  judgment- 
creditor,  no  bar  to  a  suit  against 
such  third  party 

See  Agent  (2) 

Fru.  Bench  Decisions 

By  three  Judges. 

(i)  The  plaintiffs,  as  heirs  of  Ramtonoo,  the 
husband  of  one  Bhugobuttee,  more 
tbifl  12  years  after  her  death, 
«<ied  to  recover  lands  blienated 
by  her.  As  an  answer  to  the  plea 
of  limitations,  they  alleged  that,  in 
a  suit  for  other  property  brought 
flLf^inst  Bhugobuttee  in  her  life- 
time, they  presented  a  petition  after 
her  death,  prating  to  be  allowed  to 
appear  as  her  representatives,  and 
were  opposed  by  one  Beharry  Lall 
claiming  to  be  an  adopted  son 
of  Ramtondo;  that  ?n  Niarth  1647, 
and  within  12  years  before  suit,  the 
Principal  Sudd^r  Amefen  ordered  the 
plaintiffs'  nafnes  to  be  substituted 
for  that  of  bhugobuttee  as  de- 
fendants in  the  suit.  Held  by  the 
m;ijority  of  the  Court  {dissentienie 
Glover,  J.)  that  these  proceedings 
dfd  not  bar  the  operation  of  the 
old  La%  of  Limitcttion  (Section  14, 
Regttlatiofi  HI.  of  1793) 

M  Before  A.  can  succeed  in  a  suit  for 
roesne-profits  against  B.  on  the 
ground  of  B.'s  wrongful  appropria- 
tion of  the  profits  of  howalahs  and 
neem  howalaM,  it  must  either  be 
admitted  or  proved  that  A.  holds 
them.  If  he  holds  them  as  subor- 
dinate tenures  in  C.'s  ousut  talook, 
C.  should  be  made  a  party,  and  A.'s 
claim  to  the  mesne-profits  decided 
in  the  presence  of  C,  whether  C.  de- 
nies or  admits  the  existence  within 
his  oosut  talook  of  A.'s  alleged 
howalahs  and  neem  howalahs.  (Dis- 
seniienie  Steer,  J.,  who  held  that,  if 
C.  denies  the  existence  as  above,  A.'s 
Sttit  sAiotitd  be  dismissed  at  once,  for 
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Full  Bench  "DRCisioas.-^CContinued.)  • 

in  a  suit  simply  for  mesne-porfits 
against  a  stranger  for  wrongful  pos- 
session, the  title  of  plaintiff  and  of 
C.  cannot  be  tried)  ...  185 

^^p^^(3)  A   purchaser  at  a  sale   for   arrears  of 
*  Government  revenue  suing  to  estab- 

lish his  right  to  chur  lands  which 
had  accreted  to  the  purchased  estate 
is  not  bound  by  an  agreement  en- 
tered into  by  the  prior  owner  with 
the  owners  of  the  adjoining  estate 
to  divide  the  chur  equally.  Such 
an  agreement  is  an  alienation  of,  or 
encumbrance  on,  the  purchased  es- 
tate, and  therefore,  under  Section  26 
of  Act  I.  of  1845,  v<>icl  as  against  the 
purchaser.  {Dissenftente  Camp- 
bell, J.) 

But  per  Normal',  J.,  and  Campbell,  J., 
it  would  seem  that  purchasers 
under  any  of  the  sale  laws  since 
Act  XII.  of  1841  may  be  bound 
by  decree  in  a  boundary  suit 
against  the  prior  owner  ...   191 

(4)  A  survey  map  is  not  sufficient,  in  the 
absence  of  other  satisfactory  proof 
of  title,  or  of  long  antecedent 
possession,  to  establish  a  plaintiff's 
right  to  the  land,  and  to  distarb  the 
defendant's  present  possession         ...  210 

(5)  Discussion  of  the  evidence  required  to 
prove  admissions  of  indebtedness 
and  promises  to  pay  money  for  the 
purpose  of  obtaining  the  benefit 
of  the  saving  Clauses  of  the  old  Li- 
mitation Law  (Regulation  III.  of 
1793,  Section  14)  ...  221 

(6)  The  stipulation  in  a  pottah,  "after 
this  in  no  manner  shall  enhancement 
be  demanded,"  precludes  enhance- 
ment during  the  existence  of  the 
pottah,  notwithstanding  in  the  pre- 
ceding part  of  the  pottah  the  words 
"year  by  year"  are  used  {dissen- 
tiente  BaiyUy,  J.)  -..225 

(7)  It  is  not  competent  to  certain  defend- 
ants appealing,  and  making  a  non- 
appealed  defendant  a  respondent 
between  themselves,  to  open  out 
that  portion  of  the  case  which,  as 
between  the  plaintiff  and  the  non- 
appealing  defendant,  has  not  been 
appealed  against  {disseniiente  Bay. 
ley,  J.)  ...  227 

By  five  Judges, 

(8)  A  zemindar  by  a  sunnud  in  1850 
(after  reciting  that  there  was  no 
water  in  talook  A.,  and  that,  the 
river  being  at  a  distance,  great  in- 
convenience was  felt  for  want  of 
water,  in  consequence  of  which 
desertions  took  place  in  the  village) 
granted  to  B.  22  beegahs  of  land 
rent-free,  stipulating  that  B.  should 
dig  a  tank  on  the  land,  and  continue 
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Full  Banch  Decisions. — (Continued.) 

to  distribute  water.  In  a  suit  to 
annul  the  grant,  on  the  ground  that 
it  was  void  under  Section  lo,  Regu- 
lation XIX.  of  1793:  Held  by  the 
majority  of  the  Court  (dissentienie 
Levinge,  J.),  that  grants  of  land 
made  by  zemindars  free  of  rent  are 
void  under  the  provisions  of  that 
enactment. 

But  further  held  by  the  majority  of 
the  Court  (dissentientibus  Trevor, 
J.,  and  Loch,  J.)  that  the  grant  in 
question  was  valid,  the  reservation 
of  a  right  to  the  use  of  the  water  by 
the  tenants  of  the  zemindaree 
being  a  benefit  or  service  in  the 
nature  of  rent  reserved  to  the 
zemindar;  and  that  the  grant  was 
therefore  either  not  one  of  those 
intended  to  be  dealt  with  by  Sec- 
tion 10,  Regulation  XIX.  of  1793, 
or  was  one  which  the  zemindar  was 
empowered  to  make  by  Regulation 
XLIV.  of  1793 

(9)  No   right  of    pre-emption   arises    on   a 

mere  conditional  sale  or  mortgage, 
while  any  right  of  redemption  re- 
mains in  the  mortgagor. 
A  mere  declaration  of  an  intention  to 
exercise  a  right  not  yet  accrued 
is  not  a  claim  of  a  right  of  a  pre- 
emption. It  is  immaterial  whe- 
ther a  formal  demand  or  pre- 
emption is  made  at  any  other  time 
than  after  the  sale  became  absolute 
(dissentienie  Bay  ley,  J .) 

By  seven  Judges. 

(10)  The  plaintiff,  the  purchaser  of  a  put- 

nee  lease,  sought  to  obtain  a  de- 
claration of  his  mAl  right  by  setting 
aside  an  alleged  rent-free  tenure  in 
certain  lands  held  rent-free  from 
the  time  of  a  former  talookdar, 
alleging  that  he  had  called  for  the 
defendant's  documents ;  and,  as  the 
defendants  refused  to  produce 
them,  the  plaintiff  instituted  this 
suit  before  the  Collector  under 
Regulation  II.  of  1819.  The  defend- 
ant pleaded  a  lakheraj  title  from 
before  1790.  The  suit  was  referred 
to  the  Civil  Court  under  the 
Bengal  Act  VII.  of  1862,  and  the 
plaintiff  obtained  a  decree. 

On  appeal  by  the  defendant,  —  Held 
per  totam  Curiam  that,  prior  to  the 
passing  of  Regulation  II.  of  1819, 
under  their  ordinary  jurisdiction, 
the  Civil  Courts  were  competent  to 
entertain  regular  suits  by  zemin- 
dars for  declaration  of  their  right 
to  resume  revenue  illegally  alien- 
ated subsequently  to  1790,  and  for 
possession  of  the  land  held  rent-free 
under  grants  or  titles  which  had 
their    origin    subsequently    to    1790. 
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Full  Bench  Decisions. — (Continued.) 

Held  by  Trevor,  J.,  Seton-Karr,  J., 
Shumbhoonath  Pundit,  J.,  and 
Glover,  J.,  that  such  suits  were  iu- 
affected  by  the  passing  of  Regula- 
tion II.  of  1819,  Section  30,  which 
related  only  to  resumption  of  la- 
kheraj existing  prior  to  1790.  Dis- 
sentientibus Norman,  C.  J ,  Phear, 
J.,  and  Jackson,  J.,  who  held  that, 
since  the  passing  of  Regulation  II.  of 
1819,  regular  suits  for  the  resump- 
tion of  all  tenures  held  rent-free,  in 
which  the  defendant  alleged  a  valid 
rent-free  grant,  have  been  instituted, 
and  down  to  the  passing  of  the 
Bengal  Act  VII.  of  1862,  might  have 
been  maintained  or  referred  to  the 
Collector  under  the  30th  Section  of 
that  Regulation. 

Held  by  a  majority  of  the  Court  {dis- 
sentientibus  Trevor,  J.,  Seton-Karr, 
J.,  and  Glover,  J.)  that  the  jurisdic- 
tion of  the  Civil  Court  to  try  this 
cause  was  not  affected  by  Section 
28  of  Act  X.  of  1859  ...    91 

(11)  The   limitation   prescribed  by   Section 

28,  Act  X.  of  1859,  applies  only  to 
suits    brought    under    that    Section. 

A  suit  brought  under  Section  10,  Regu- 
lation XIX.  of  1793,  to  assess  or 
resume  invalid  lakheraj  created  sub- 
sequent to  1st  December  1790,  is 
exempt  from  limitation. 

In  such  latter  suit  the  onui  is  on 
the  plaintiff  to  show  that  the 
case  is  one  falling  within  Section  10, 
Regulation  XIX.  of  1793,  or,  in 
other  words,  that  the  grant  was 
subsequent  to  ist  December  1793    •>•  ^ 

(12)  A  suit  brought  under  Section  30,   Re- 

gulation II.  of  1 81 9,  must  be  as- 
sumed to  relate  only  to  lakheraj 
created  prior  to  ist  December  1790, 
and  is  therefore  not  exempt  from 
limitation  under  Section  10,  Regu- 
lation XIX.  of  1793. 

The  plaintiff  was  allowed  to  amend 
his  plaint,  complying  with  the  pro- 
vision of  Section  2,  Act  VIII.  of  ^ 
1859,  by  stating  when  his  cause  of  1 
action  accrued,  and,  if  it  accrued 
beyond  the  period  ordinarily  allow- 
ed for  commencing  such  suit,  by 
string  the  ground  on  which  he 
claimed  exemption  ...  ^ 

G. 
Government. 

(i)  A  purchaser  of  the  proprietary  rights 
of  —  purchases  not  the  corpus  of 
the  property,  but  the  right  to 
receive  the  —  revenue  •••     ' 

I  (2)  A  farm  made  by  —  on  account  of  re- 
cusancy of  settlement  will  be 
maintained,  notwithstanding  dispute  ' 


tNDEX  (civil   RXJLINGS), 


GoriBJCMENT. — (Continued.) 

aod  decision  as  to  proprietary  right 

io  the  Courts  ...   136 

K  patneedar  is  not  competent  to  grant 
«         a  lease  of  land  of  which  he  is  not  in 

possession  ...   138 

Stt    Full    Bench    Decisions    (8)    (10) 
(II)  (12) 
GcoBiAN.    See  Minor. 

H. 

Rtn.  Sfsp  Widow  (7) 

BnEonAKY  Title. 

A  finding  that  plaintiff  is  debarred 
from  setting  up  a  —  is  a  sufficient 
finding  in  law  that  he  possessed 
no kndcemee  mourosee  right  ...  243 

Hmwo  Liw. 
(i)  Under  —  uterine  and  half-brothers  suc- 
ceed equally  ...     41 
|2)  According  to  the   Mitakshara,  a  step- 
I         brother   inherits    after    the    widows 
I         if  be  survives  them,  otherwise  a  ute- 
rine brother's  son  succeeds  ...  123 
:{D  Presumption   in   regard  to   title   of  re- 
presentatives  of  brothers,   who  pos- 
sessed property  jointly                     ...     ib, 
(4}  Wbere  incapacity  to  inherit  by  reason 
of  disease  is   alleged,  the    strictest 
proof  of  the  disease  is  required        ...  125 
<  (S)  According  to  — ,  a  son's  widow  is  en- 
titled to  maintenance  as  long  as  she 
Wads  a  chaste  life  ...  134 
AUarried  daughters  not  excluded  from 
succession   by   either  Dayabkaga   or 
Mitaiskara  ...   176 
M  According  to  —  neither  a  sister  nor  a 

sister's  daughter  can  inherit  ...  180 

II  Does  not  allow   of  the  adoption  of  a 
'       palukpootro  ...  281 

H  According  to  — ,  creditor  cannot  follow 
the  property  of  a  deceased  debtor, 
but  may  hold  the  heir  personally 
liable  ...  296 

See  Joini  Family  (i) 
Set  Widow  (I)  (2)  (3)  (5)  (6)  (8)  (9) 

I. 

See  Lease  (1) 
JLE  Property.    See  Money-Decree  (3) 
IWAL.    See  Title  {3) 

tANCE. 

Cxteot  of  heir's  liability  for  the  debts  of 
tbe  person  from  whom  he  has  inherit- 
ed ...  258 

Setyeint  Family  [i) 

rAUEKT. 

^*tb  —  of  a  kistbundee,  as  it  becomes 
^f  constitutes  a  fresh  cause  of 
*ction 


^  7^  cannot  raise  a  direct  —  as  to  title 

of  zemindar 
*  direct  —  between  two  co-defendants 

»  contrary  to  practice 

^  l^mitatum  (C) 

▼om. 


39 

45 
ib. 
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Joint  Family. 

(i)  Where  property  is  acquired  whilst  a 
Hindoo  family  is  joint,  the  inherit- 
ance goes  per  stirpes,  and  not 
per  capita  ...     XI 

(2)  The  presumption  obtains  of  the  con- 
tinuance of  the  joint  right  of  a 
member  of  a  joint  Hindoo  family 
to  ancestral  property,  unless  he  is 
shown  to  have  parted  with  his 
right  ...  288 

See  Onus  Probandi  (16) 
Joint  Lessors.    See  Ejectment  (2) 
Joint  Possession.    See  Hindoo  Law  (3) 

Joint  Property. 

Effect  of  a  decree  in  favor  of  one  co- 
proprietor  of  a  joint  undivided 
talook  suing  alone  to  cancel  a 
meeras  pottah  g^ranted  during  his. 
minority,  and  to  recover  his  share 
of  property  ...  325 

See  Limitation  (10) 

See  Verbal  Consent. 

See  Widow  (6) 

Joint  Suit. 

Four  parties  dispossessed  of  as  many 
different  portions  of  a  village  by  the 
same  survey  award  can  sue  jointly    ...  218 

Judge 

When  alone  competent  to  reverse 
the  decision  of  his  predecessor  as 
a  matter  of  fact  on  the  self-same 
evidence  ...  174 

Judgment- Debtor.    See  Decree  (3) 

JUMMA. 

Fixity  of  —  of  an  ancient  tenure,  not 
affected  by  a  mistake  in  a  procla- 
mation of  sale  ...      9 

Jungle.    See  Possession  (i) 

JuNGLEBOOREE.    See  Pottak. 

Jurisdiction. 

(i)  Where  a  co-sharer  of  personal  pro- 
perty sold  without  his  authority 
sues  purchaser  ...    37 

(2)  In  a  suit  to  establish  a  right  to  pro* 

perty  sold  in  execution,  the  pro- 
perty being  moveable  and  in  i^ue 
less  than  Rs.  500  ...    43 

(3)  In  a  suit  to  recover  possession  of  land 

and  mesne-profits  ...    5a 

(4)  Of  Civil  Courts    in    suits    to    resume 

lakheraj  grants  subsequent  to  1790 ...    91 

(5)  No    special    appeal    lies    from  a   suit 

cognizable  in  a  Small  Cause  Court*.. •  134 

(6)  Ditto  ditto  for  damages  under  Rs.  500...  ij6 

(7)  In  a  suit  for  "possession  and  wasilat 

by  setting  aside  a  pottah  "  ...  157 

(8)  A  plea  of  —  admissible  even  though 
not  taken  in  the  petition  of  special 
appeal  or  before  Lower  Appellate 
Court  ...  U^ 

(9)  No  special  appeal  lies  in  a  suit  cog- 
nizable by  a  Small  Cause  Court      ...  17^ 
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MotrG^E. — (Continued,) 

(6)  One   of   several  joint   mortgagors   can 

sue  alone  to  redeem,  without  the 
extent  of  his  share  being  determined 

(7)  In  a  suit  to  recover  a  share  of  mesne- 

profits  collected  over  and  above 
mortgagee's  claim,  plaintiff  is  not 
bound  to  sue  in  conjunction  with  his 
co-mortgagors  who  may  be  made 
co-plaintiffs  by  the  Court  under 
Section  73,  C.  C.  P. 

(8)  The   mere  purchaser  of  the  rights  of 

a  judgment-debtor  in  a  mortgaged 
estate  is  not  entitled  to  a  decree  for 
redemption  and  possession,  unless 
he  can  show  that  those  rights  in- 
volved the  equity  of  redemption  ... 

(9)  A  prior  security,  by  unregistered  con- 

tract, does  not  give  a  preferential 
title  over  a  second  mortgagee,  who 
has  foreclosed  the  mortgage 

(10)  Mode  of  calculation  for  the  recovery  of 

principal  and  interest  of  a  zur-i- 
peshgee  advance 

(11)  No   suit    lies    for    recovery    of    lands 

which  have  passed  in  execution 
of  a  decree  for  possession  after 
foreclosure  of  — 

See  Liability, 

See  Money'Decree. 

N. 

Naib.    See  Cause  of  Action, 
See  Lease  (2) 

Notice 

(i)  Of  sale   need  not  mention  amount   of 
decree  to  be  sold 

(2)  Non-issue  of  —  not  an  irregularity  that 

can  vitiate  a  sale  in  execution 

(3)  Service  of  —  of  sale  with  reference  to 

the  meaning  of  the  word  substantial 
in  Clause  2,  Section  8,  Regulation 
VIII.  of  1819 

See  Agent  (3) 

See  Bill  of  Exchange, 

See  Onus  Probandi  (6) 
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Occupation. 

Prior  —  of  a  chur,  no  presumption  of 
ownership  of  the  diluviated  land 
which  was  on  the  same  site 

Onus  Probandi. 

(i)  Where  voluntary  payment  of  money 
to  defendant  is  alleged  to  have  been 
obtained  by  fraud 

(2)  As  to  special  nature   of  tenure,   where 

zemindar  sues  for  value  of  trees  cut 
down  in  an  orchard  in  Behar 

(3)  In   a  suit  for  title-deeds  where  benefi- 

cial  interest   is  pleaded   in   the  pro- 
perty purchased  in  plaintiff's  name 

(4)  In  a  suit  against  a  purchaser  in  posses- 

sion more  than  25  years 

(5)  Where  property  is  sued  for  which    is 

alleged  to  have  been  given  in  trust ... 


255 


267 


286 


289 
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188 


284 
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Onus  Probandi. — (Continued.) 

(6)  Where    damages    are    sought    on    the 

ground  of  omission  to  give  notice 
of  sale  under  Section  216,  C.  C.  P. ... 

(7)  Where    judgment-debtor    sues    to    set 

aside  a  sale  in  execution  on  the 
ground  of  irregularity 

(8)  When  a  suit  for  possession  is  instituted 

more  than  10  years  after  plaintiff  had 
been  dispossessed 

(9)  When  defendant  in   possession    pleads 

limitation 

(10)  In  a  suit  by  owner  to  obtain  possession 

of  land  in  the  occupancy  of  another 
under  an  Act  IV.  award 

(11)  When  a  plainttff  in  possession  sues  to 

have  his  title  confirmed 

(Z2)  The  mere  admission,  by  a  widow,  of  a 
debt  of  her  husband,  is  not  sufficient 
evidence  of  the  debt,  in  the  face  of  a 
recorded  protest  of  the  reversioners 
to  the  property  sold  for  the 
debt 

(13)  In  a  suit  to  resume   or  assess  invalid 

lakheraj  created  subsequent  to  1st 
December  1790 

(14)  In  a  suit  for  possession  where  defend- 

ant pleads  a  pottah  from  plaintiff's 
ancestors,  which  plaintiff  tra- 
verses 

(r5)  In  a  suit  to  recover  possession  where 
plaintiff  alleges  that  he  was  in  pos- 
session, and  was  forcibly  and  wrong- 
fully dispossessed 

(16)  In   a  suit    for  a  share  of  joint  ances- 

tral property,  where  plaintiff  claims 
under  one  who,  when  sued  on 
a  former  occasion  as  trustee, 
never  pleaded  that  he  was  a  co- 
parcener 

(17)  In  a  suit  for   possession   of  mortgaged 

property  instituted  by  the  purchaser 
of  the  rights  of  the  heirs  of  one 
to  whom  the  ri&^hts  of  the  original 
proprietor  are  alleged  to  have  been 
transferred 

(18)  In  a  suit  to  eject  those  who  have  been 

long  in  possession 

(19)  Where  Government,  as  agent  of  a  ze- 

mindar, sues  to  resume  invalid  lakhe- 
raj land  under  100  beegahs 

(20)  When   a   plaintiff  claims   land    in    the 

possession  of  defendants 

(21)  In  a  suit  by  a  son  to  annul  an  aliena- 

tion of  ancestral  property  by  his 
father 

(22)  In  a  suit  under    Section   30,    Regula- 

tion II.  of  1819,  to  assess  more  than 
100  beegahs  of  land  alleged  to  be 
plaintiff's  m&l  lands 

(23)  Where    a    zemindar,    under    the     pro- 

visions of  Section  10,  Regulation 
XIX.  of  1793,  ousts  a  party  long 
in  possession  as  a  lakhcrajdar 
(24)  Where  property  left  by  a  widow  is 
claimed  adversely  to  the  natural 
heirs    and  against  the   presumption^ 
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•  OnjS  PROBANDI.— ^C<mh'«««f  J 

that  the   widow    had    acquired   the    nu- 
dens  from  her  husband  ...  326 

^     (2j)  Id  a  sait  by  the  natural  heirs  when 

defendant  pleads  right  by  adoption     ib. 

P. 

?ifn.    Sfe  Company's  Paper, 
tea.  See  Costs  (3) 

See  Evidence  (9) 

Effect  of  private  —  on  right  of  pre- 
emption under  Mabomedan  Law  ...     47 

F^OHS.  See  Libel. 

PUISTIFF. 

Where  neither  —  's  mooktear  nor  — 
himself  can  answer  question  neces- 
sary for  the  settlement  of  issues, 
suit  may  be  dismissed  ..•  161 

hssissiON 

ji)  Of  juDgle  lands  possible  •••   135 

M  la  a  suit  for  — ,  the  manner  of  dispos- 
session is  immaterial,  so  long  as  the 
fact  is  proved  ...  154 

tJ  In  a  suit  for  — ,  where  the  original  plaint 
claimed  less  land- than  measurement 
shoved  to  exist  with  the  same 
boundaries,  and  a  supplemental  plaint 
was  put  in  for  the  correct  quantity, 
a  decree  for  the  larger  quantity 
b  not  irresrular  or  improper  ib. 

If)  Ssit  for  —  of  certain  lands  as  a  portion 
of  khamar  lands  of  plaintiff's  ze- 
mindary  ...   171 

t)  By  a  manager  for  the  rest  of  his  family 
is  not  adverse  ...   181 

R  Where  a  suit  for  khas  —  has  been  dis- 
missed, plaintiff  is  not  entitled  to  a 
declaration  of  his  right  to  receive  rent 
from  those  who  admit  tenancy        ...  237 

tf)  To  <^tain  a  decree  for  a  julkur,  as  part 
of  an   estate    settled   with    him,   of 
which  adverse  possession  has  been 
obtained  by  A61  IV.  award,  plaintiff 
most  show,  not  only  original  bound- 
aries, but  modem  possession  ...  304 
See  Alluvial  Land  (1) 
See  Full  Bench  Decisions  (4) 
L .        See  Jurisdiction  (7) 
r         See  Limitation  (12) 
L          See  Mortgage  (x  1) 

See  Onus  Probandi  (4)   (8)   (xo)  (14) 

(15)  (20) 
See  Pottak  (2) 
See  Purchase  (3) 
See  Resumption  (4) 
See  Right  of  Action  (\) 

tSee  Widow  (7) 
MEMENT 
Of  a  case  is  not  justified  by  delay  in 
iAstructions  to  pleaders  ...  285 

14  b  vhat  cases  a  landlord  is  bound  to 
ttike  a  tender  of  a  — ,  and  not  insist 
«ft  his  leoant  taking  the  initiative  ...    73 
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PoTTAH. — (Continued.)  • 

(2)  Fulfilment  of  a  — ,  which  was  granted 

subject  to  the  contingency  of  grant- 
ee's obtaining  possession,  cannot 
be  enforced  where  possession  has 
not  been  obtained  ...  ...   168 

(3)  ^  —  ^^^  waste  land  in  the  Sunderbuns, 

which  specifies  boundaries,  secures 
to  the  grantee  all  the  lands  within 
such  boundaries  ...  ...  240 

(4)  A  junglebooree  —  granted  by  a  Hin- 

doo widow,  and  confirmed  by  per- 
sons interested  in  disputing  it,  can- 
not be  cancelled  at  the  suit  of  one 
of  those  persons  ...  ...  291 

See  Full  Bench  Decisions  (6) 

See  Grants. 
Power  of  Attorney.    See  Evidence  (i) 

Pre-emption. 

See  Full  Bench  Decisions  (9) 
See  Mahomedan   Law   (i)    (2)   (3)   (4)  , 
(5)  (8)  (II)  (12) 

Presumption 

Of  payment  of  prior  years'  rent  does 
not  arise  from  payment  of  current 
year's  rent  under  Regulation  VII. 
of  1799        •••  >..  ...     57 

See  Evidence  (8) 

See  Hindoo  Law  (3) 

See  Joint  Family  (2) 

Principal.    See  Agent. 

Private  Arrangement.    See  Decree  (3) 

Property.     See  Jurisdiction  (12) 

Proprietary  Right.    See  Government. 

Purchase. 
(1)  A  —  made  in  the  name  of  a  third  party 
does  not  protect  beneficial  owner 
from  the  operation  of  a  decree  ...  29 
.(2)  Liability  of  purchaser  where  personal 
property  is  sold  by  one  co-sharer 
without  the  other's  authority  ...     38 

(3)  Fact  of  possession  held  to  prove  that 

property    was    purchased    on    behalf 
of  possessor  ...     41 

(4)  Purchaser  from  childless  Hindoo  widow, 

bound  to  satisfy  himself  of  her  right 

to  sell  ...   123 

Purchaser 

Not  liable  for  debts  of  former  owner 
of  property  sold  ,..  371 

PuTNEBDAR.    See  Grants. 

R. 

Recusancy. 

When  —  of  settlement  leads  to  a  farm 
being  given  by  Government,  a  de- 
cision of  Civil  Court  as  to  proprie- 
tary right  cannot  disturb  farmer's 
possession  during  the  period  of  the 
farm  ...  136 

Registration. 

Mode  in  which  a  non-registered  sub- 
talookdar  can  stop  a  sale  under  a 
decree  and  secure —  ...  a8a 

See  Mortgage  (9) 
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Regulation  III.  op  1793. 

Section  14.     See  Full  Bench  Decisions 

(I)  (S) 

Regulation  XIX.  of  1793. 

Section   10.     See  Full  Bench  Decisions 

(8)  (II)  (12) 
Section  10.     See  Limitation  (14) 
Section  10.     See  Onus  Probandi  {12) 

Regulation  XLIV.  of  1793.     See  Full  Bench 
Decisions  (8) 

Regulation  VII.  of  1799.    See  Ejectment  (i) 

See  Rent  (2) 

Regulation  II.  of  1819. 
(i)  Competency  of   Civil   Courts,   prior  to 
the  passing  of — ,  to  entertain  regular 
suits   by    zemindars   for    resumption 
and   possession   where  the  land  had 
been   held  rent-free  under  grants  or 
titles  dating  subsequently  to  1790    ...     91 
(3)  Effect  of  —  on  suits  of  the  above  nature    ib. 
Section  30.    See  Full  Bench  Decisions  (12) 
See  Onus  Probandi  (22) 

Regulation  VIII.  of  1819. 

Section  8,  Clause  2.     See  Substantial. 

Regulation  XI.  of  1825. 

Section  4,  Clause  3.     See  Alluvial  Land  (2) 
Sections  4  and  5.     See  Alluvial  Land  (4) 

Release.     See  Resumption  (i) 

Remand. 

A  case  remanded  to  a  Lower  Appellate 
Court  for  a  statement  of  Judge's 
reasons  cannot  be  decided  de  novo, 
on  its  merits,  by  his  successor  ...  275 

See  Special  Appeal  (i) 

Rent. 

(i)  Rent-free  grants  by  zemindars  void 
under  Section  10,  Regulation  XIX. 
of  1793.  But  where  a  grant  binds 
grantee  to  dig  a  tank,  and  distribute 
water,  such  benefit  or  service  is  in  the 
nature  of  rent  reserved  to  zemindar 

(2)  Recovery  of  current  year's —  under  Regu- 

lation VII.  of  1799,  no  presumption 
that  prior  year's  rent  had  been  satis- 
fied 

(3)  Sale  for  arrears  of  —  not  affected  by  prior 

sale  of  ryot's  interests 

Resumption. 

(x)  Release  by  Government  of  land,  under 
50  beegahs,  no  bar  to  its  —  by  zemin- 
dar as  invalid  lakheraj  ...     42 

(2)  In  a  —  suit,  possession  of  land,  a  lakheraj 

prior  to  1790,  may  be  inferred  under 
certain  circumstances  ...   135 

(3)  Suit  for  —  of  a  grant  said  to  have  been 

made  for  maintenance  ...   171 

(4)  What  plaintiff  is  required  to  prove  in  a 

suit  for  possession  of  resumed  lands 
in  which  he  contends  that  the  resump- 
tion laws  contemplate  assessment, 
and  not  ejectment  ...  239 

(5)  Government,   as   agent  of  a   zemindar, 

can  only  sue  to  resume  lakheraj  lands 
under  zoo  beegahs  ...  379  | 


IS 


57 
131 


Resumption. — (Continued.) 
(6)  A   tank   granted   subsequently  to    1790* 
is  liable  to  — ,  if  not  intended  as  a 
public  benefit  ...  3$ 

See  Full  Bench  Decisions  ...f6)(i( 

(II)  (12) 
See  Limitation  (14)  (18) 

Revenue. 

(i)  Payments  of  Government  —  by  mokii- 
rureedar  for  his  predecessor  how 
recoverable  ...  a(fe 

(2)  Payments   of   Government  —  in   excess 

of  lease  not  recoverable  ...    «i 

Reversal.     See  Appeal  (2) 
See  Sale  (6) 

Reversioner.     See  Right  of  Action  (2)   (3) 

Review. 
(i)  Application  for  —  of  judgment  may  be 

revived  after  being  struck  off  ...    ( 

(2)  When  application  for  —  is  based  on  dis- 

covery of  a  new  evidence.  Court  is    ' 
not  competent  to  dispense  with  proof    ' 
that  the  new  evidence  came  to  the 
knowledge  or  reach  of  the  applicant 
since  the  first  hearing  ...  ij 

(3)  When  — .  is    granted    without    proof  of 

new  evidence  having  come  to  know- 
ledge or  reach  of  applicant  since 
first  hearing,  the  judgment  in  re- 
view is  open  to  appeal,  both  regu- 
lar and  special,  as  arrived  at  con- 
trary to  law  ...    : 

Right  of  Action. 

(i)  Where  a  ryot  leaving  his  lands  has  no 
—  for  mesne-profits  and  possession 
against  another  ryot  taking  the  re- 
linquished land  ...  I 

(2)  Of    next    reversioner,    during    lifetime 

of  intervening  tenants,  to  set  aside 
alienations  affecting  his  future  rights 
of  inheritance  ...  fl 

(3)  Of  reversioner,  to  set  aside    »  sale  by 

Hindoo  widow,  how  limited  ...  i 

See  Voluntary. 

Right  of  Way 

Over    land   taken    in    execution    of   a 

decree,  how  to  be  established 
See  Possession  (6) 


Ryot. 


See  Damage  (4) 
See  Issues  (i) 


S. 
Sale. 

(i)  Proclamation  of  —  of  a  tenure  no  gua- 
rantee of  the  correctness  of  its  con- 
tents •    ;.. 

(2)  By    second    attaching   creditor   cannot 

be  set  aside  at  suit  of  first,  who  de- 
layed to  proceed  to  sale 

(3)  Sale   by   Government  of   its  zemindary 

rights   cannot   prejudice    the    rights 
of  under-tenants 

(4)  Ditto  ditto 

(5)  Id  a  contested  —  of  property  for  alleged 

debt    of   deceased    busband|     where 
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debt   is  admitted     by    widow,    but 
denied  by     reversioners,    purchasers 
I         bound  to  prove  the  debt  ...   170 

|<^  The  reversal  of  a  sale  of  a  putnee  at 
the  suit  of  one  sharer  is  sufficient 
for  the  interests  of  the  other  sharers  248 
(7)  How  a  —  under  a  decree  can  alone  be 
stopped  by  an  unregistered  sub-ta- 
lookdar  ...  282 

See  Co'Sharer  (3) 
Sit  Notice  {2) 
Sep  Onus  Probandi  (7) 
\       y  Purchase  (2) 
i       if  Rent  (3) 

rinr. 
A  suit  against  a  —  for  the  appearance 
of  the  defendant  in   a  former  suit, 
not   affected     by     Section    11,    Act 
XXIIL  of  1861  ...     6$ 

ANT.    See  Employer. 
s.    See  Mahomedan  Law  (7) 

UNG. 

t  Succession  to  —  estate,  how  regelated  .    80 
ut.    See  Hindoo  Law  (7) 
u's  Daughter.     See  Hindoo  Law  (7) 
■ALL  Cause  Courts.    See  Jurisdiction  (1)  (2) 
(5)  (6)  (9)  (10) 

flCIAL  AtPEAL. 

b)  Where  alone  —  lies  from  an   order   of 
1        remand  tinder  Section  351,  C.  C.  P.     181 
p)  Lies  from  an  order  under  Section  347, 
C.  C.  P.,   rejecting  an    application 
for   the    re-hearing    of    an    appeal 
dismissed  for  default  of  prosecution  254 
b)  Where    a    dwelling-house    alleged    to 
belong  to    defendant    is  said   to   be 
within     the     jurisdiction     of    Lower 
Appellate    Court,    the    fact    cannot 
be  contested  in  —  257 

See  Damages  (5) 
^Easement. 
See  jurisdiction  (5)  (6)  (9) 

ixG.    See  Cause  0/ Action  (i) 

AXTIAL. 

Meaning  of  the  word  " — "  as  used 
in  Clause  2,  Section  8,  Regulation 
Vin.ofi8i9  ■•   188 

ISSION. 

Soit  for  —  to  the  Raj  of  Keonghur 
(Cuttack).  Sons,  by  wives  of  a  low- 
er caste  than  the  Kajah,  rank  after 
sons  by  wives  of  the  Rajah's  caste   ...  232 

Rules  of  —  for  the  sons  of  a  daughter 
to  the  estate  of  their  grandfather  ...  277 

See  Hindoo  Law  (i)  (2)  (6) 

See  Shoosung  Estate. 

•  See  Mortgage  (6)  (i  i) 
See  Security  {\) 

MENTAL  Plaint.    See  Possession  (3) 
Award. 

A  — contested  in  time  cannot  be  held 
to  be  the  award  of  a  "  competent 
tothority"  within  the  meaning  of 
Section  14,  C.  C.  P. 

^ Evidence  (iz) 


Survey  Maps.  See  Full  Bench  Decisions  U)    * 

T. 

Talook.     See  Title. 

Tender.    See  Pottak. 
Title. 

(i)  Government  is  not  competent  to 
deny  the  —  of  a  tenure  which  it  had, 
by  selling  once,  guaranteed  to  pur- 
chaser ...     77 

(2)  Ditto  ditto  ...  139 

(3)  The —  to  large  properties  may  be  inci- 

dentally   adjudicated    upon    in    suits 
for  small  amounts  ...  ai8 

See  Onus  Probandi  (11) 

Trespasser.  —  See  Cultivator. 

Trust. 

In  a  suit  for  property  alleged  to  have 
been  given  in  — ,  plaintiif  is  bound 
to  make  out  a  printd  facie  case  of  —    58 

u. 

Under-Tenures.    See  Sale  (3)  (4) 
User.    See  Easement, 
Uterine.    See  Hindoo  Law  (i)  (2) 

V. 

Vakeel. 

A  —  acting  under  an  engagement  as 
clients'  mooktear  and  legal  ad- 
viser is  bound  by  the  same  rules 
as  an  attorney  ...  307 

Verbal  Consent 

Of  one  of  two  brothers  to  a  gift  of 
joint  property  when  binding  on  the 
other  brother  ...       4 

Voluntary. 

A  —  offering  to  any  one  does  not  give 
another  a  right  of  action  against 
the  recipient  ...     69 

w. 

Wasilat.     See  Mesne-Projits, 

Waste  Lands 

May  be  in*  the  possession  of  some  one. 
In  a  suit  for  possession  of  — ,  where 
limitation  is  pleaded,  plaintiff's 
cause  of  action  dates  from  adverse 
possession  ...  135 

Widow. 

(i)  Where  a  case  has  been  remanded  for 
trial  of  the  issue,  whether  a  sale  by 
a  —  was  legal  under  Hindoo  Law, 
Lower  Court  is  wrong  in  looking 
only  to  the  plaintiff's  possession  ...     39 

(2)  A  Hindoo  — 's  incapacity  to  sue  as  re- 

presentative of  her   husband,   while 
sons  are  alive  ...    49 

(3)  Effect    of    disclaimer    by   sons,    in   the 

absence  of  proof  of  the  —  's  being 
the   next   reversioner  after   the   sons    ih 

(4)  First  duty  of  purchaser  from  childless 

Hindoo —  ...  123 

(5)  Son's — 's  title    to    maintenance    under 

Hindoo  Law  ...  134 

(6)  Claim   of  —  to  her  husband's  share  of 

joint    property    inherited    from    his 

fir     . 
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^iFE.    See  Mortgage  (2) 
See  Sale  (5) 
^„,         Will.    See  Estoppel  (2) 
odcr  ^''    ...  179 1  Witness, 
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(i)  Refusal  of  a  Court  to  summon  a  materi- 
al —  when  illegal 

(2)  Refusal  of  a  Court  to  take  the  evidence 
of  a  — ,  when  and  under  what  circum- 
stances unjustifiable         *  ••  l( 

z. 

Zemindary  Rights.    See  Sale  (3)  (4) 
ZuR-i-PESHGBE.    See  Mortgage  (10) 
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,  Auitnirr. 

|i)  iputneedar  can  sue  for  —  of  rent  under 
ActX.  .-.     30 

A  howladar  has  a  right  to  sue  for  —  of 
rent 

See  Enhancement  (7) 

ICTX.OF1859. 

Section  4.    See  Fictitious. 

See  Presumption. 
Section  6.    See  Occupancy  (i)  (3) 
Section  23,  Clause  3.     See  jurisdiction  (12) 
Clause  4.     See  jurisdiction  (6) 
Clause  5.     See  ^jurisdiction  (6) 

(7) 
Clause  6.     See  jurisdiction  (2) 

(1)  Section  25  docs  not  apply  in  a  case  in 
which  plaintiff  admits  that  defend- 
ant has  a  pottah,  but  questions  the 
authority  on  which  it  was  granted. 
Appeal  in  such  a  case  lies  to  Judge 

(4  The  proviso   in   Section   25    limited  to 
what  applications 
Sections  30  and  32.     See  Limitation  (2) 
Section  58.     See  Revival  of  Suit. 
Section  77.     See  Limitation  (3) 

See  Onus  Probandi  (3) 
Sections  102  and   103.     See   Right  of  Ac- 
tion {i) 
Section  140.     See  Limitation  (3) 
Sections   151    and    160.      See    Jurisdiction 

XIV.  OP  1859.     See  Limitation  (i)  (4) 

See  Rent-Free. 

-  VI.  (B.  C.)  OF  1862. 

(1)  Effect  of  —  upon  a  Court's   power   to 

give   effect   to   a  tender    of    money 

not  followed  by  payment  into  Court ; 

or  to  award   interest   or  costs  in  a 

decree  for  arrears 

I  {2)  Sections  9  and  10  do  not  apply  to  the 
case    of    a    neighbouring    zemindar, 
wronged  by  the  Collector  or  by  the 
measuring  zemindar 
Section  9.       See  Measurement. 
Section  10.    See  Appeal  (6) 
Section  19.     See  Jurisdiction  (4) 
See  Rent-Free, 

Annasioiis. 
W  How  far  binding  on  party  making  them 

M  Of  possession  under  an  agreement  that 
plaintiff     and     other      shareholders 

Lwoald  grant  a  mourosee  pottah,  not 
OMetnrily  an  admission  of  tenancy 


88 


Ameens.     See  Onus  Probandi  (i) 

Appeal. 

(,)  No  —  lies  from  the  order  of  a   Deputy 
Collector  passed  in  execution 

(2)  In   a  case   in  which   the  authority  of  a 

pottah  is  questioned  lies  to  Judge    ... 

(3)  On  —  of  one  defendant,    a    judge  can 

reverse  an  order  for  a  joint  kuboo- 
leut  against  two  defendants 

(4)  To  the  Judge    from   a  decision   under 

Act  A.  by  whom  to  be  presented 

(5)  There  is  no  —  to  the  Zillah  Judge  from 

an   order  of  a  Deputy  Collector  in 
execution  of  a  decree  for  rent 

(6)  Lies  to  High  Court  under  Section   lo, 

Act  VI.     (B.   C.)  of   1862,  in   cases 
(above   Rs.   5,000)   relating  to   mea- 
surement of  land 
See  Jurisdiction  (4) 
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Pleas  in  —  may  be  tried  by  a  Court 
having  jurisdiction  to  try  the  sub- 
ject-matter of  a  suit  ...     10 

Breach. 

Effect  of  —  of  stipulations  of  a  lease  ...  loi 

c. 

Cancellation.    See  Jurisdiction  (6) 
Canoongoe.     See  Evidence  {i) 
Cause  of  Action. 

(1)  Section  7,  Act   VIII.  of  1859,  does  not 

require  distinct  causes  of  action  to 
be  comprised  in  one  suit,  but  for- 
bids a  —  being  split 

(2)  Arrears    of   rent    for    successive    years 

are  several  and  distinct  causes  of 
action 

(3)  Splitting  of  —  not  allowable  where  par- 

cels of  land  are  held  under  one 
pottah,  and  at  a  lump  sum  of  rent, 
merely  because  the  landlord  has 
kept  separate  papers,  and  dealt  with 
each  parcel  separately  ... 

Ci  V I L  Co u RT.     See  Jurisdiction  ( i ) 

Cultivation.    See  Rent  (5) 

Currency. 

Difference  of  —  not  a  variation  of  rent  ... 

D. 

Damages. 

Under  Section  2,  Act  VI.  (B.  C.)  of  1862, 
not  awardable  in  a  suit  in  which 
plaintiff's  allegation  as  to  rate  of 
rent  has  been  disbelieved,  and  decree 
given  at  rates  adnritted  by  defendant 
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DB^bT^CoLLECTOR.   See  Appeal  (i) 

See  Jurisdiction  (4) 

DiscRVTiON.    See  Act  VI,  (B,  C)  of  1862  (i) 

See  Kubooleut  (i) 

Dismissal. 

Under  what  circumstances  a  Coiirt  is 
not  bound  to  dismiss  a  case  on  ac- 
count of  the  non-appearance  of  a 
plaintiff  summoned  by  the  defendant 
to  attend  as  a  witness  ...     43 

Dispossession.    See  Jurisdiction  (19) 

E. 

Ejectment. 
(i)  Illegal  —  of  putneedar  by  zemindar  ...       3 

(2)  In   a  transferable    tenure    not   justified 

by  the  mere  absence  of  registra- 
tion, or  of  acknowledgment  of 
zetnindar's  right  by  ryot  ...     19 

(3)  Of  a  ryot  with   a  right   of  occupancy 

(though  holding  under  a  temporary 
pottan)  not  practicable  without 
express  stipulation  ...     54 

(4)  Neither  an  ija radar  who  has  been  eject- 

ed nor  his  tenant  can,  after  — ,  be 
said  to  hav^  been  bond  fide  in  the 
receipt  and  enjoyment  of  rents     ... 

(5)  A   right    to   eject   where    not   acquired 

by  breach  of  any  at  the  stipulations 
in  a  lease 

Enhancement. 

(1)  By  neem  ousut  t^ookdar  of  how- 
ladar's  rent  not  allowable  where 
howladar  holds  under  a  pottah 
granted  him  by  Government  with 
a  fixed  rate  ...       7 

(3)  A  farmer  where  liable  to  give  a  ku- 
booleut at  enhanced  rates  ...     ib, 

(3)  A  landlord  is  not  entitled  to  —  pf  wnt 

where  he  has  failed  to  prove  that 
the  increased  value  of  the  land  is 
cwing  to  his  acts  and  not  the  ryofs 

(4)  Failure    to    establish    a    claim    to    en- 

hanced rent  does  not  prejudice  a 
landlord's  claim  to  the  old  rent 

(5)  A  ryot  when  liable  to  —  of  rent 

(6)  A  perpetual  pottah  taken  by  a  person 

in  1237,  on  terms  which  h^m^t 
holders  a/e  not  shown  to  have  en- 
joyed, does  not  protect  him  from  — 
on  the  ground  that  those  holders 
held  at  the  present  rate  from  12 
years  before  the  permfinent  settle- 
ment ...     47 

(7)  A  lease  providing  for  — ,  if  the  lands 

were  found  on  measurement  tp  exo 
ceed  the  quantity  stated  in  the 
lease,  does  not  necessarily  give  the 
right  to  abatement  If  the  lands 
are  found  to  b^  less  than  stated    ...     71 

(8)  A  suit  for  —  liable  to  be  dismissed  if 

brought  in  Jessore  in  respect  of 
lands  situate  m  Furreedpore  ...     ib, 

^  A  Collector  cannot  issue  a  notice  of  — 
in  respect  of  lands  not  situate 
within  his  jurisdiction  ...    ib. 


12 

34 


EriHKHCKVLW.riT. ^Continued,) 

(10)  A   ryot  who  fails  to   prove  his  right 

to  exemption  from  —  may  yet  ask 
the  Court  to  fix  the  proper  en- 
hanced rents  *  ... 

(11)  In  a  joint  tenure  notice  of —  need  not 

l>e  served  on  all  persons  interested 
under  an  unauthorized  sub-divisi<m  ... 
See  Jurisdiction  (5) 
See  Notice  (i)  (a)  (3) 
See  Pottah. 

Estoppel. 

When  an  ekr^r  {prpvi4ing,to  Pay- 
ment of  rent  by  deduf^tipn  from 
larger  promts)  which  inight  have 
been  pleaded  as  a  bar  to  a  suit  for 
rent,  has  not  been  so  pleaded,  and 
a  decree  has  iMen  obtained  under 
Act  X.,  the  matter  cannot  be  re- 
opened in  »  subsequ.eot  civil  suit 

Evidence. 
(1)  Wh^f   C»9PQngoe  papers  an^  settle- 
ment  proceedings  are  good  — 

(9)  A  Judge  should  decide  pn  the  —  before 
km*  and  n9t  iippgrt  his  private 
knowledge  or  opi^l^ns  into  a  case    ... 

(3)  Secondary  —  when  alone  admissible  in 

a  9uit  f4Nr  rent  and  flama^  wbc^ 
the  Miount  of  rent  p»yftblij  is  in  issue 

(4)  Faetonr   books   sworn    to  by   fp^nager 

afe  legal  —  oi  payment  pf  t^ot 

(5)  Production  of  a  forged  doeumcpt  in  — 

does  not  relieve  the  Court  fyopi 
examining  the  whole  •>— 

Execution 

Under  civil  pooeess  «^en  not  Iflgal 

F. 

Factory.    See  Jurisdiction  (3) 
Farmer.      See  Enhancement  (2) 

FicTinotis. 

Defendant  setting  up  a  qjiMirosee 
pot^h  which  is  found  to  be  — ^  .can- 
not fall  back  on  Section  4,  Act  X.  ... 

Forfeiture.    See  Occupancy  (i) 

Forgery.    See  Evidence  (5) 

Fraud. 
(t)  Effect  of  setting  up  a  hostile  title 
against  a  zemindar  under  a  frau- 
dulent pottah 
(i)  A  judginent^ettor,  wjbose  j»^s<w  Qt 
property  iias  beep  seij^cT  under  a 
decree  fraudvlcntfy  obtained,  may 
claim  a  re-hewFing  any  tinte  within 
15  ^ys  after  svch  seizure 

Full  Bench  Rulings 

B^  threp  Judges, 

Held  by  a  majority  of  the  Coivt  i^jf- 
sen^eute  Steer,  JJ  th^t  the  farmer 
of  a  Government  khas  mehal,  as  the 
party  entitled  to  the  rents,  can 
accept  a  surrender  of  a  tenure,  and. 
therefore  is  competent  to  assent  to 

f 


tnntt  (Act  x.  iwttiwf). 


dffi 


Pii;  BiJfCH  RvusoH.-^CimiiHued.J 

the  division    of  a   ryoitet   holding 
within  his  farm  into  several  separate 
^  and  distinct  holdings  ...     25 

H. 

loffUDAR.    See  Enkancemeni  ( 1 ) 
IbrarHECATioN. 

A  tenure  can   only  b«  considered  as 
hypothacated  for  its  own  arrears     ...    ^ 

I. 

inum. 

(i|  Where  rents  are  withheld,  defaulter  is 
liable  to  pay  ...     68 

(a)  Where    tenant     compels    landlord    to 

soe  for  rent,  he  is  liable  f qr  —         ...     96 
I      Sii  Act  VI.  fB,  C.J  of  J862  (I) 

btlVEXOR. 

I  For  an  application  for  revival  of  a  suit 
decreed  ex  parte,  when  neither 
plaintiff  nor  defendant  is  present 
00  the  day  appointed  for  hearing, 
an— 's  claim  cannot  be  entered  into     77 

• 

J- 


\ 


Wn  KuiooLEUT.     See  Appeal  (3) 
pw  Proprietor. 

MPajmeat  to  one   of  several  joint   pro- 
prietors is  a  payment  to  all 
A  —  holding  on  payment  of  a  certain 
sum  of    money    does     not    thereby 
become  a  ryot  occuping  at  a  fixed 

CTION. 

d  Civil  Court  has  —  where  plaintiff  denies 
the  relation  of  landlord  and  tenant 

W  la  a  suit  for  possession  by  an  ejected 
tenant,  where  adverse  holder's  title 
^CTued  before  its  institution 

'3)  la  a  suit  for  rent  of  land  let  for  a  fac- 
tory,   including    dwelling-house    of 

.       P'Toprietor  of  the  factory 

W  How  one  Deputy  Collector  may  hear 
^n  appeal  from  the  order  of  another 

.       Deputy  Collector 

« A  Court  having  —  over  the  subject- 
matter  of  a  suit,  incidentally  has  to 
try  all  pleas  in  bar:  consequently 
Revenue  Courts  are  competent  to 
tiy  the  genuineness  and  effect  of  a 
pottah  pleaded  in  bar  in  a  suit  for 
enhancement 

W  la  a  suit  to  cancel  a  lease  on  account 
^  breach  of  conditions  and  arrears 

J'  A  SQit  to  cancel  lease  on  account  of 
^^i^tach  of  conditions   where  triable, 

^     Rnd  under  what  law 

*'  A  regular  suit  will  not  lie  to  set  aside 
the  decision  of  a  Deputy  Collector 
jwfer  Act   X.    In   a  suit   instituted 

^  »  *^^  *****  Act  was  j>assed 

™  K  »  nit  for  confirmation  of  title  and 
f^iKwion  as  shikmac  talookdar     ... 


IS 


|>2 


ib. 
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16 


27 
40 


Jurisdiction. — (Continued.)  ^ 

(10)  In  a  suit  for  the  reversal  of  an  Act 

X.  decision,  where  the  plaint  mere- 
ly recites  that  th£  land  In  question 
is  held  under  a  ghatwally  tenure, 
and  is  not  mal  ...  .  42 

(11)  In  a  suit  by  landlord  to   recover   loss 

occasioned  by  the  appointment  of 
a  kuruk  sevawal  on  default  of  pay- 
ment of  kists  ...     411 

(12)  lit  a  suit  for  abatement  of  rent  by  a 

putneedar  ...    47 

(13)  In  a  question  of  title  between  two  ryots, 

it  is  not  Competent  to  defendant 
to  object  to  the  —  of  the  Civil 
Court  ...     55 

(14)  Civil  Court  has  -^  in  a  suit  which  in- 

volves  the  right  to  collect  rents  as 

a  sharer,  or  deriving  from  a  sharer    72 

(15)  In  a  suit  by  a  putneedar  to    recover 

khas  possession  of  land  against  a 
tenant  who  has  sold  his  rights  and 
interests  to  a  third  party  ...     75 

(16)  Objection  as  to  —  may  be  taken  at  any 

stage  of  a  case  ...     76 

(17)  In  a  suit  by  a  vendee  against  his  vend- 

or's ryot  ...     77 

(18)  A  suit  in  a  Civil  Court  to  try  the  valid- 

ity of  an  ousut  talook  claimed  by 
defendant  is  not  affected  by  a  pre- 
vious suit  brought  successfully  by 
defendant  under  Act  X.  to  recover 
possession  after  illegal  ejectment     ...     85 

(19)  In   a    suit    for  dispossession   aeainst  a 

person  not  entitled  to  receive  rent 
from  plaintiff  ...  88 

(20)  No   suit  for   refund  of  rent  lies  under 

Act  X.  ...     91 

(21)  Where     one    ryot    is    dispossessed    by 

another,  and  not  by  zemindar  ...   100 

(22)  Where    a    zemindar    has    failed    in    a 

suit  brought  in  the  Revenue  Court 
under  Section  28,  Act  X.,  to  resume 
lands  ...   102 

(23)  A  suit  in  the  Civil  Court  for  declara- 

tion of  right  to  rent  is  not  barred 
by  previous  dismissal  of  suit  in  Re- 
venue Court  on  account  of  plaint- 
iff's failure  to  prove  de  facto  pos- 
session as  a  landlord  ...   103 

(24)  In   a  suit   for    possession    brought    by 

one  lessee  against  the  other  lessees 
as  co-parceners  in  collusion  with 
zemindar  ...  105 

(25)  An   Agent  may  be  sued  under  Act  X. 

for  rents  received  by  him  ...     1^, 

(26)  In  a  suit    by    Government    to    recover 

what  had  been  agreed  to  be  paid  as 
Government  jumma  between  dates 
of  resumption  and  settlement  ...  106 

See  Appeal  (2) 

See  Enhancement  (8)  (9) 

See  Revenue  Courts  (1) 


K. 


Khas  Khareedah  Estates. 
See  Respiration, 


g 


INDEX  (act  X«  rulings). 


KUBftoL|UT. 

(i)  Where  —  is  not  proved,  a  suit  for  rent 
may  be  dismissed.  Quare — Whe- 
ther High  Court  should  interfere 
with  Lower  Court's  discretion  in  de- 
creeing the  claim  to  the  extent  ad- 
mitted by  defendant  ...     i6 

(2)  Until  a  landlord  sues  for  a  — ,  he  can 

recover  only  whatever  rent  the  ryot 
is  willing  to  pay,  and  before  he  can 
sue  for  a  —  he  must  tender  a  pottah     56 

(3)  A  mootawullee   in    possession    is   enti- 

tled to  make  arrangements  for  en- 
dowed lands,  and  obtain  —  from  the 
ryots  ...     70 

(4)  A   suit   for  a  —  cannot   be   maintained 

without  proof  of  previous  tender  of 
pottah  ...     96 

(5)  A  suit  for  a  —  does  not  lie  under  Act 

X.  against  a  rival  landlord  ...   X04 

See  Notice  (3) 


L. 

Lakhcraj. 

A  claim  to  —  should  not  be  thrown  out 
merely    because    the  —  taidad    con- 
tains no  boundaries  ...     60 
See  Onus  Probandi  (5) 
Lease. 

(i)  Construction  of  a  —  providing  rent-free 
possession  for  12  years:  such  pos- 
session does  not  necessarily  date 
from  the  year  of  the  —  ...     78 

(2)  Where    not   cancelled   by   a   breach   of 

any  of  the  stipulations  ...   101 

See  Cancellation. 
See  Enhancement  (7) 
Limitation. 
(i)     Suits  for  rent  are  not  affected  by  Act 

XIV.  of  1859  ...     21 

(2)  How  applied  in  a   suit  for   arrears   of 

rent  brought  by  a  landlord  after 
having  obtained  a  decree  for  en- 
hancement ...     51 

(3)  As  prescribed  in  Sections  77  and  140  of 

Act  X.  does  not  apply  to  suit  in  a 
Civil  Court  for  confirmation  of  pos- 
session of  certain  land  regarding 
which  the  same  plaintiffs  had  unsuc- 
cessfully sued  before  the  Collector 
to  establish  that  it  was  their  own 
rent-free  land  ...     95 

(4)  Section  14,  Act  XIV.  of  1859,  does  not 

apply  to  cases  under  Act  X.  ...     96 

M. 

Measurement. 

Under  Section  9.  Act  VI.  (B.  C.)  of 
1862,  a  zemindar  can  measure  the 
lands  of  his  zemindaree  when  he 
pleases  ...     86 

See  Appeal  (6) 

MOKUREREE. 

When  ryot  alleges  —  right  by  purchase, 
the  nature  of  his  vendor's  title  ought 
to  be  enquired  into,  and  whether  it 
was  transferable 


•t» 


Mootawullee.    See  Kubooleut  (3) 
MouROSEE.    See  Fictitious, 

N. 

Neem  Ousut  Talookdar.     See  Enhancement  (i) 

Notice 
(i)  Of    enhancement    can    only   have   pro- 
spective effect  ...     3< 

(2)  A  Deputy  Collector  has  power  to  issue 

a  —  of  enhancement  under  Section 
13,  Act  X.  ...     G 

(3)  Previous  —  of  enhancement   is   not   ne- 

cessary   to    maintain    a    suit    for    a 
kubooleut  at  enhanced  rates  ...     il 

(4)  Summary    suits    brought    by    landlord 

are  sufficient  notice  of  enhancement 
of  rent  under  Regulation  V.  of  181 2     j* 


o. 

Occupancy. 

(i)  The  setting  up  of  a  fraudulent  title  by 
a  tenant  against  a  zemindar  amounts 
to  forfeiture  of  all  rights  of  —  under 
•         Section  6,  Act  X. 

(2)  Right  of  —  may  be  transferable 

(3)  Of  a  jullcur  for  years   by  a  tenant  at 

will  gives  him  no  preferential  rig^ht 
against  his  landlord's  lessee 

(4)  Effect  of  right  of  —  even  under  a  tern* 

porary  pottah 

(5)  Without   payment   of  rent   confers    no 

right  of  — 
Onus  Probandi 
(i)  Is  on   the  defendants  to  impeach,  not 
on  plaintiffs  to  support,  an  Ameen's 
report 

(2)  In  a  suit  for  arrears  of  rent,  where  de* 

duction   is  claimed  for  lands  wash- 
ed away 

(3)  In  a  suit  for  rent  when  a  third  party 

intervenes 

(4)  In  a  suit  for  rent  and  damages  in  which 

the    amount  of    rent   payable   is    in 
issue 

(5)  In  a  suit  for  rent  when  the  ryot  pleads 

that   part  of  the  land  is  waste  and 
lakheraj 

» 

P. 

Permanent  Settlement.    See  Presumption. 

Plaintiff. 

Effect  of  non-appearance  of  —  when 
summoned  as  a  witness 
Pottah. 

Where  land  in  excess  of  what  is  speci. 
fied  in  the  pottah  has  been   held  for 
more  than  60  years,   they   must    be 
reckoned   as   included  in  the  pottah, 
and  the  rent  cannot  be  enhanced 
See  Act  X.,  Section  25. 
See  Enhancement  (6) 
See  Fictitious. 
See  Jurisdiction  (5) 
..  See  Kubooleut  (2) 


UiUEX  (act  X.  rulings). 


I    (i)  Afforded  by  20  years'  occupancy,  where 
I  applicable  ...       2 

(2}  (X  occupancy   from    permanent    settle- 
•  jDCDt  cannot  be  pleaded  after  the  plea    * 
derived  from   a  mourosee  pottah   is 
foand  to  be  fictitious  ...       6 

(])  Of  ocDipancy  from  permanent  settle- 
ment not  allowable  where  defendant 
pleads  a  pottah  of  a  date  subsequent 
to  that  of  the  settlement  ...     30 

it)  Of  occupancy  from  permanent  settle- 
ment cannot  be  pleaded  after  a  pot- 
tah brought  forward  to  strengthen 
the  presumption  is  found  to  be  fabri- 
cated ...     35 

I5)  Of  occupancy  from  permanent  settle- 
ment not  invalidated  by  the  plea 
of  holding  "  for  a  long  time  from 
oiden  date  from  before  "  ...     39 

(Q  Proof  of  payment  of  rent  up  to  date  of 
suit  is  not  necessary  to  entitle  a 
ryot  to  the  —  under  Section  4,  Act 
X,  where  landlord  has  refused  to 
take  rent  for  a  few  years  before 
suit  ...     58 

bl  Arising  from  20  years'  payment  of 
uniform  rent,  where  alone  avail- 
iblc  ...     69 

A  In  a  suit  for  enhanced  rent  brought 
by  a  landlord  under  Act  X.  —  of  20 
years'  uniform  payment  cannot  avail 
the  ryot  against. a  former  decree  of 
a  competent  Court  declaring  his 
holding  liable  to  enhancement  ...     ib. 

(9)  Of  occupancy  under  Section  4,  Act  X., 
not  negatived  by  a  nominal  reduc- 
tion in  the  jumma;  but  is  annulled 
by  acceptance  of  a  temporary  lease  ...     74 

The  special  plea  of  having  held  from 
before  the  decennial  settlement  is 
Qot  indispensable  to  entitle  to  the 
benefit  of  the  —  under  Section  4, 
Act  X.  ...     ib. 

(11)  A  joint  owner  holding  on  payment  of 
a  certain  sum  of  money  does  not 
thereby  become  a  ryot  entitled  to 
the  benefit  of  the  —  under  Section  4, 

I        Act  X.  ...     92 

M  Arising  from  20  years'  payment  of  uni- 
form rent  is  not  nullified  by  addi- 
tional rent  for  additional  land,  and 
the  addition  of  a  small  illegal  cess  ...     93 

U3)  Where  landlord  gives  a  lease,  the  —  is 
that  he  is  in  a  position  to  give  pos- 
session ...  103 

Set  Receipts  (2) 

See  Rents  (3) 

Where  Government,  as  the  auction- 
purchaser  of  the  zemindaree  right 
<rf  a  pergunnab,  has  waived  certain 
ng^bts  against  the  talookdars,  such 
riehts  cannot  be  enforced  by  one 
who  purchases  from  Government     ...     81 

Vol  II. 


R.  m  ■ 

Receipts. 

(i)  A  ryots'  —  should  not  be  ejected  merely 
because  he  has  not  called  the  zemin- 
dar's agent  to  attest  them  ...     60 

(2)  For  twenty  consecutive  years  not  neces- 
sary to  entitle  to  the  presumption 
under  Section  4,  Act  X.  ...     ib. 

Refund. 

A  claim  for  —  of  excess  rent  must  be 
brought  in  the  Civil  Court  ...     30 

See  y  urisdicHon  (20) 

Registration. 

The  —  of  a  transferable  tenure  in  a 
Government  khas  khareedah  mehal 
is  as  necessary  as  in  any  other  zemin- 
dar's estate,  but  the  mei%  absence 
of —  will  not  justify  ejectment         ...     19 

Regulation  V.  of  1812.    See  Notice  (4) 

Re-hearing. 

Under  what  conditions  claimable,,  where 
a  decree  has  been  obtained  by 
fr^Lud  ...     15 

Rent. 
(i)  Only  a  fair  and   equitable — claimable 

even  if  defendant  is  not  a  ryot  ...     6 

(2)  A  diminution  of  the  amount  of — ,  owing 

to  alienation  of  a  portion  of  a  ryot's 
jote,  does  not  prove  change  of  — , 
t.  e.f  of  the  rate  ...     17 

(3)  In  a  suit  for  arrears  of  — ,  defendant  is 

entitled  to  deduction  for  lands  washed 
away  ...     27 

(4)  Presumption   from   realization   of   later 

rents,  that  earlier  rents  have  been 
paid,  where  not  applicable  ...     31 

(5)  ^  ryo^  ^^^  brings  jungle  land  into  culti- 

vation is  liable  to  pay  full  pergunnah 
rates  of  — ;  and  one  who  converts 
unculturable  into  culturable  land  is 
entitled  to  hold  at  low  rates  ...     40 

(6)  A   claim  to  —  for  certain   plots  cannot 

be  dismissed  merely  because  defend- 
ant, by  planting  indigo,  has  obli« 
terated  the  boundary  marks  of  those 
plots;  the  question  to  be  decided 
being  'who  has  hitherto  enjoyed  the 
rents,  plaintiff  or  some  other  party 
intervening  ...     49 

(7)  In  a  suit  for  arrears  of  —  at  enhanced 

rate,  where  defendant  successfully 
pleads  a  mokureree  pottah,  plaintiff 
cannot  obtain  a  decree  for  arrears 
at  the  mukureree  rate  when  defend- 
ant does  not  admit  arrears  ...     56 

(8)  Liability  of  a  ryot  holding  over  after 

expiry  of  lease,  in  spite  of  his  land- 
lord ...     73 

(9)  An   arrear  cannot  become    due  within 

the  meaning  of  Section  32,  Act  X.» 
until  the  —  itself  is  determined        ...    82 

(10)  A  juit  for  —  against   four  defendants 

must  be  dismissed,  if  the  whole  — 
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INDEX  (ACT  X.  rulings). 


Rent. — (j[aniinued.J 

is    proved    to    have    been    paid    by 
one  . . .     94 

See  Abatement  (i) 

See  Enhancement  (4) 

See  Kubooleut  (\)  (2) 

See  Refund. 

Rbnt-Frbb. 

Meaning  of  that  term  in  Clause  14, 
Section  1,  Act  XIV.  of  1859  ...     33 

Resumption. 

In  a  —  suit,  the  question  of  the  validity 
of  the  lakheraj  is  alone  decided        ...     35 

Revenue  Courts. 

Zemindar  cannot  divest  himself  of  ju- 
risdiction of  —  by  refusing  tenant's 
rent,  or  not  acknowledging  his  rights       3 

Revival  of  Suit. 

On  an  appIicd.tion  under  Section  58, 
Act  X.,  for  the  revival  of  a  suit  de- 
creed ex  parte^  a  Deputy  Collector 
acts  contrary  to  law  if  he  cancels 
the  original  decree  before  the  de- 
fendant has  satisfied  him  that  there 
are  good  and  sufficient  reasons  for 
granting  the  application  ...     77 

Right  op  Action. 

A  person  making  voluntary  payments 
in  his  own  name  to  stay  a  sale  in 
execution  of  a  decree  against  others 
has  no  —  under  Section  X02  or  103 
of  Act  X.  for  recovery  of  the  money 
paid  ...    48 

s. 


Sale. 


Where  a  tenure  has  been  sold   under 
Section   105,  Act  X.,  in  execution  of 


Sale. — (Continued.) 

a  decree  for  the  rent  of  land  held 
under  a  mourosee  pottah,  a  tenant 
in  possession  is  at  liberty  to  show 
that  the  decree  had  been  obtaiiftd 
by  fraud  and  collusion  against  a 
person  who  had  then  no  interest  in 
the  premises 

Settlement.    See  Evidence  (i) 

Special  Appeal. 

Pleas  in  — ,  how  and  when  to  be  taken 

Sub-Tenant. 

How  affected  by  omission  to  sue,  or 
fraudulent  acts,  on  the  part  of  his 
lessors 

Suit 

For  balance  of  rent,  when  based  on 
documents  found  to  be  not  genuine, 
is  properly  dismissed 

T. 

Tenancy.    5*^^  Admission  (2) 

Tenant- AT-Wi  ll. 

A  —  cannot  plead  occupancy  under 
Section  6,  Act  X. 

u. 

Under-Tenant.    See  Sub-Tenant, 

w. 

Waste-Lands.    See  Onus  Probandi  (5) 

Z. 

Z  e  M I ndaree.    See  Purchaser. 
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(MISCELLANEOUS  APPEALS). 


A. 

JfifEfTlEXT 

(/)  Not  made  through  Court  ...       2 

(4  No  credit  given   for  —  or  payment  not 

made  through  Court  ...     43 

10.V.    5^*  Widow  (3) 

lEXT 

To  pay    annount    due    by    judgment- 
debtor  ...       «> 


By  objectors     from    an    order    passed 

in  execution  of  a  decree  ...       6 

No  —  lies  from  an  order  refusing  to 
grant  possession  under  Sections 
259 and  263  of  Act  VIIl.  of  1859  ...  9 
(3)  To  whom  —  lies  from  order  of  Court 
passing  a  decree  reversing  order  of 
Court  executing  it  ...     17 

No  — lies  to  High    Court   from    order 
of   distribution    among    several  de- 
cree-holders ...     21 
tt  Power  of  High  Court  to  take  security 
from     respondent     in  —  to     Privy 
Council,  or  to  suspend  decree  ...     23 
A  special  —  lies  from  an  order  ceject- 
iog  an   application   for    the   rehear- 
ing of  an  —  dismissed  for  default  of 
prosecution                                          ...     ib. 
(7)  Aa  —  lies    from    an    order    suspending 
the  execution   of  one   decree   pend- 
iag  tbe    result    of  an   enquiry   in   a 
ooss-decree  held  by.  the    judgment- 
debtor  ...     24 
f)  Consolidation  of  appeals  to   the   Privy 

Council  ...     26 

It  Extension  of  time  for  —  to   the   Privy 

Council  . .  •     ib. 

M  A  ^wcial  —  does  not  lie  from  an  order 
passed  under  Section  257,  C.  C.  P., 
confirming  or  setting  aside  a  sale  in 
CKecution  of  a  decree  ...     29 

(11)  No  —  lies  from  an  order  passed  after 

decree  and  in  execution  thereof       ...     33 
04  No  —  lies  from  an  order  of  a  Judge 
refusing   to   recognize   the    position 
of  a  purchaser  of  a  decree  ...     ib. 

(13I  The  appellant,  being  entitled  to  — 
speciaJlj  from  an  prder  of  the 
Lower  Court  in  the  execution  de- 
partment, instituted  a  regular  suit 
to  set  aside  the  order.  Having 
elected  that  remedy,  his  present 
application  to  file  a  special  miscel- 
laneous —  out  of  time  was  rejected  ...     35 


38 
ib. 

41 
ib. 
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Appeal. — ('Continued. J 

(14)  Time  for  presenting  petition  of  —  after 

rejection  of  application  for  review    ...     35 

(15)  An  —  is  not  open  under  Section  11,  Act 

XXIII.  of  1861,  to  a  person  who 
is  found  by  the  Court  below  not  to 
be  a  bond  fide  purchaser  of  a  decree 
for  valuable  consideration 

(16)  Time  for  — 

(17)  No  special  —  lies  from  an  order  in  — 

confirming  a  sale 

(18)  No  —  lies  to  Judge  in  dispute  between 

rival  decree-holders 

{19)  No  —  lies  to  an  intervenor,  whose  ob- 
jection has  been  disallowed  by  the 
Lower  Court 

{20)  An  —  lies  from  an  order  refusing  the 
request  of  a  judgment-debtor  for  the 
appointment  of  a  manager  under  Sec- 
tion 243,  Act  VIII.  of  1859  ...     49 

(21)  No  —  lies  from  an  interlocutory  order 

obtained  by  a  purchaser  at  a  sale  in 
execution  of  a  decree,  who  was  not  a 
party  to  the  original  suit  ...     50 

(22)  An  —  does  not  lie  to  an   objector  not 

being  one  of  the  parties,  i.  e.^  nei- 
ther the  decree-holder  nor  the  judg- 
ment-debtor ...     56 

See  Appellate  Court. 

See  Sale  (3) 

Appellate  Court. 

Where  an  appeal  is  barred  by  law,  an 
—  cannot  interfere  in  any  matter 
legitimately  arising  out  of  the  case, 
unless  there  is  want  of  jurisdiction  ...     45 

Application. 

Satisfactory  proof  of  service  of  sum- 
mons is  necessary  before  the  rejec- 
tion of  an  —  for  rehearing  by  a  party 
against  whom  a  decree  was  passed 
ex  parte  ...     24 

See  Appeal  {$)  {\2)  {lA) 
See  Notice. 
See  Stamp  Duty  {i) 
See  Time  (3) 
Arrest.    See  Woman. 


c. 


Certificate.    See  Widow  (i)  (2) 

See  Will. 

Collection  of  Debts  of  Deceased  Persons. 
See  Tekait. 
See  Widow  (2) 

•  e 
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Vakeel's  fees  in  Lower  and  Appellate 

Court 
See  Interest. 

Cross-Decree.    See  Appeal  (7) 

See  Execution  (2) 

D. 
Damages. 

Construction  and  enforcement  of  de- 
cree for  penal  — 

Debtor. 

A  —  cannot  hypothecate  the  half  of  a 
putnee  already  in  the  hands  of  the 
decree-holder 

See  Agreement. 
.   See  Release  (1)  (2) 

See  Sale  (2) 

See  Tekait. 

Decree. 

(i)  The  presentation  of  a  petition,  without 
any  further  active  steps  on  the  part 
of  a  decree-holder,  is  insufficient  to 
keep  alive  his  right  to  execute  a  — 

(2)  A  —  should  not  be  amended,  except  in 

the  presence  of  the  parties  affected, 
or  after  service  of  notice  on  them 
to  attend 

(3)  The  Court  passing  a  —  cannot  interfere 

with  order  of  Court  executing. 
Appeal  lies  to  whom 

(4)  Priority  of  —  for  maintenance  in  favor 

of  a  Hindoo  woman 

(5)  The  word  "  — "  in  Section  333,  C.  C. 

P.,  includes  judgment 

See  Appeal  U)  (")  (12)  (15) 

See  Application. 

See  Cross  — 

See  Damages. 

See  Debtor. 

See  Execution. 

See  Fraud. 

See  Joint  — 

See  Money  — 

See  Release  (2) 

Default.    See  Appeal  (6) 

Discharge.    See  Release. 

E. 

Enquiry.    See  Appeal  (7) 

See  Insane  Persons. 
Execution. 

(i)  Revival  of  — 

(2)  The    High    Court    having    ruled    that, 

notwithstanding  the  existence  of 
cross-decrees  between  A.  B.  and 
C.  D.,  the  present  decree-holder, 
E.  F.,  in  taking  out  —  against  A.  B., 
was  entitled  to  attach  the  decree 
held  by  A.  B.  against  C.  D.,  the 
Judge  below  should  not  again  have 
entertained  the  same  objection,  but 
confined  himself  to  carrying  out 
the  former  orders 

(3)  Right  of  priority  of  — 


29 


Execution. — (Continued.) 

(4)  Section  206,  Act  VIII.  of  1859,  applies 

where  —  is  sought  after  that  law  o£  a 
decree  passed  before  its  enactment  ... 

(5)  Sale  proceeds  to  whom  to  be  first  pfid... 

(6)  Of  joint  decree  —^ 

(7)  Procedure  where  attachment  is  soucrht 

of  property  situate  out  of  the  juris£c* 
tion  of  the  Court  by  which  the  decree 
was  passed  ... 

See  Appeal  (i)  (3)  (7)  (lo)  (li) 

5"*^  Debtor. 

See  Decree  (3) 

See  Joint  Hindoo  Family. 

See  Limitation  (2) 

See  Sale  (\)  (2)  {^) 

See  Woman, 


55 


10 


15 

>7 
29 

51 
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Executor.    See  Will. 


F. 


Family  Jewels.    See  Widow  (i) 

Fees.     See  Costs. 

Fraud. 

A  Court  may  try  the  issue  of  —  under 
Section  272,  C.  C.  P.,  without  any 
charge  of  —  against  the  decree  ap- 
pealed from 

Full  Bench  Decisions 

By  Full  Court. 

A  petition  of  appeal  is  presented  in 
time  if  presented  within  the  time 
limited  for  appealing,  exclusive  ol 
the  time  during  which  the  applica- 
tion  for  a  review  of  judgment  was 
pending.  The  petition  of  appeal 
should  be  presented  immedtatelr 
after  the  application  for  review  tm 
rejected  ..« 

By  five  Judges, 

A  person  who,  at  a  sale  in  execution  oC, 
a  decree,  has  purchased  the  share  of 
a  member  of  a  joint  undivided  Hin^ 
doc  family,  and  subsequently  sued 
for  and  obtained  a  decree  against 
other  members  of  the  family  for 
possession  of  such  share  in  property 
consisting  of  the  joint  family  dwell* 
ing-house  and  land  in  execution 
of  the  decree,  is  entitled  to  be  put 
into  actual  possession  of  a  portion 
of  the  dwelling-house 

By  three  Judges. 
A.,   being  mortgagee    of   two  proper* 
ties,   M.  and   P.,  obtained   a  decree 
under    which    both    were    attached 
and  lotted  for  sale;   P.   to  be   sold 
first,    and    M.   afterwards.    On    the 
application  of  the  judgment-debtor, 
the    Principal    Sudder   Ameen    sold 
M.  first,  and  P.  secondly.     After  ,^e 
sale,  J.  claiming  as  purchaser  oJt  M* 
under    a    conveyance    dated    sMbse* 
quently  to  the  mortgage,  applutd  to 
the   Court  to  set   aside  the  SjUe  as 
irregular.     Held  that  he  coiwd  not 
come  in  under  Section  256,  <nEc  P 


.      INDEX  (miscellaneous  APPEALS). 


H. 

iCootT.    See  Appeal  ($) 
Widow.    See  Widow.  ^ 

I. 

Persons. 
Eoqoiries  ander  Act  XXXV.  of  1858  ... 

Costs  carry  —  whether  so  expressed  in 
the  decree  or  not 

:uTORY  Order.    See  Appeal  (31) 

KmORS.    See  Objectors. 

J. 
^  Widow  (1) 

•Decree. 

Execution  of  — 

Liability  of  particular  defendants 

Dirision  of  — 

fHiirooo  Family. 

Right  to  share  of  —  dwelling-house  in 
execution  of  decree 

See  Decree  (5) 
now 

No  suit  lies  to  the  Civil  Court  to  set 
aside  a  partition  of  property  made  by 
the  Collector,  and  confirmed  by  the 
Boaxd  of  Revenue,  under  Regula- 
tion XIX.,  1814 
Set  Decree  (3) 
Sit  Execution  (7) 

L. 

what  cases  Section   14,  Act   XIV. 
•^ '%9i  applies 

ition  of  a  decree  should  be 
taken  out  from  the  date  of  the 
passing  of  the  said  Act 

[^[iwl  of  execution 

[M  applicable  in  a  case  of  fraudulent 
iwistancc  of  execution  of  decree 

Iw  a  suit  for  possession  of  move- 
able  property  by  a  purchaser  at  a 
aate  in  execution  of  a  decree,  — 
viil  not  reckon  during  the  time  that 
the  judgment-debtor's  case  to  set 
S^  the  sale   was   pending  in   the 

.    Cifil  Court 

[wNBmencement  of  —  under  Section  21, 
Act  XIV.  of  1859 


Law. 


M. 


A  VQsseeutDamah  or  will,  divesting 
ail  the  property  from  the  next  heirs, 
tt  illegal  under  — 

net    See  Decree  (4) 
'   See  Appeal  {20) 
j^Fwrnrs. 

^  Wpwnt-crcditor    under    a    decree 

ai«r<fing  a  fixed  sum    for  — ,  '*  with 

ff»  and  interest  thereon    till    the 

,  *Jj  of  liquidation, "  cannot  recover 

^Ikiiig  tiie  pendency,  nor  subsequent 

I  ^  Wlfca  decision,  of  the  suit 


21 


49 

SI 
ib. 


30 


51 


ib. 
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17 


49 


P. 

Partition.    See  jurisdiction. 

Pleader. 

Absence  of  — 

Privy  Council.    See  Appeal  (5)  (8)  (9) 

Purchaser.    See  Appeal  (12)  (15)  (21) 

PuTNEE.    See  Debtor. 

R. 

Re.h  b ari ng.    See  Appeal  (6) 

See  Application. 
Release. 
(i)  Plea  of  final  —  by  debtor.     Date  of  — 
(2)  A  private  settlement   with   or  —  given 
to   any  of  several   debtors  will  not 
justify  a  decree-holder  in   requiring 
payment  from   the  remaining  debt- 
ors   on    account    of    the    share    or 
shares  so  exempted  ... 

Respondent.    See  Notice. 
Review  op  Judgment. 

Section  376,  C.  C.  P.,  applies  to  cases 
heard  and  decided  in  the  presence 
of  both  parties,  but  not  to  the  case 
of  a  person  coming  in  under  Sec- 
tion X19,  and  alleging  that  he  had 
no  knowledge  of  the  suit 
See  Time  (i) 

S. 
Sale. 

(i)  Application  to  set  aside  —  in  execution 
of  a  decree  for  irregularity  z, 

(2)  A   decree  was    obtained    against    pro- 
perty belonging  to  the  debtor,  but 

•  B 


ID 


50 


Mesne-Profits. — (Continued.) 

(2)  The  amount  of  —  should  be  limited  to 

the  amount  actually  collected  from 
an  estate  by  the  judgment-debtor, 
but  should  be  calculated  according 
to  the  assets  which  might  have  been 
realized  with  due  diligence 

(3)  Definition   of  — .    Value   of    trees    cut 

down 

Minor. 

A  person  apprehending  danger  to  the 
health  or  life  of  a  —  should  ask  the 
Court's  interference  under  Section 
21,  Act  XL.  of  1858  ...      6 

Money-Decree.     See  Widow  (2) 

N. 
Notice. 

Before  a  —  on  a  respondent  can  be 
re-issued,  an  application  must  be 
made  to  the  Court  detailing  the 
grounds  on  which  it  is  preferred      ...     37 

o. 

Objector.    See  Appeal  (i)  (19)  (22) 

Onus  Probandi. 

Where  an  heir  of  a  deceased  judg- 
ment-debtor admits  possession  of 
some  of  the  latter's  property,  the 
heir  (and  not  the  decree-holder) 
is  bound  to  prove  the  extent  of 
that  property 
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Sa  1b. — (Continued. J 

in  the  possession  of  another  person 
under  a  fraudulent  or  insufficient 
title,  between  whom  and  the  de- 
cree-holder litigation  ensued.  Ex- 
ecution being  applied  for  within 
three  years  from  the  close  of  such 
application  —  Held  that  limitation 
did  not  apply;  also  that  the  retrans- 
fer  of  the  property  to  the  legal  re- 
presentatives of  the  original  debtor 
did  not  operate  to  prevent  its  — 

(3)  Reversal   of  —  of   immoveable  property 

under    Section    257,   C.   C.    P.     Order 
of  Judge  when  final 

(4)  Effect   of  —  of    one's    mortgaged    pro- 

perty in  execution  of  decree  against 
another 

See  Appeal  (10) 

See  Limitation  (5) 

See  Widow  (2) 

Security.    See  Appeal  (5) 

Service  of  Summons.    See  Application, 

Settlement. 

Effect  of  —  with  one  of  several  decree- 
holders  on  the  others 
See  Release  (2) 

Shares.     See  Joint  Hindoo  Family. 

See  Release  (2) 

See  Stamp  Duty  (2) 

Stamp  Duty. 

(1)  Applications  for  refund  of  deficient  — 

and  penalty  how  .to  be  made  ^ 

(2)  Valuation  of  share  of  land 

Succession.    See  Widow  (3) 
Summons.     See  Application. 

T. 

Tekait. 

The  assertion  of  an  exclusive  right 
as  —  to  a  certain  talook  by  a  person 
representing  himself  as  cousin  of 
the   deceased   cannot   prejudice     the 
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Tekait. — (Continued.) 

right  of  brothers,  as  next  heirs  to 
the  deceased,  to  collect  his  debts, 
and  to  give  quittances,  to  his 
debtors  *    ... 

Time. 

(1)  For  presenting  petition  of  appeal,  —  of 

pendency  of  application  for  revievr 
to  be  excluded ;  but  petition  of 
appeal  to  be  filed  immediately  after 
rejection  of  application  for  re> 
view 

(2)  For  appeal.     Deduction  of  what  —  for 

obtaining  copies    of   judgment    and 
decree 

(3)  For    making    application    for    dividin|; 

the  amount  of  a  joint  decree 

See  Appeal  {g)  (12) 
.    See  Limitation  (2) 

w. 

Widow. 
(i)  Transfer  of   family  jewels  by,   and 
vocation  of  certificate  to,  Hindoo  — 

(2)  Power     of  —  to    whom     certiBcatc     to 

collect     her     husband's     debts     has 
been  granted,  to  sell  money -decrees 

(3)  Succession    of  —  as    heir  to    her    son.l 

Provision  in  husband's  will  for  adop. 
tion  of  a  son 

Will. 

The  power  of  an  executor  to  appoiot 
a  substitute  and  all  such  questions 
arising  out  of  —  are  not  matter  for 
summary  investigation  on  applica- 
tion for  a  certificate  of  administration j 

See  Mahomedan  Law, 

See  Widtm  (3) 

Woman. 

Exemption   of  —  of   rank   from    arrest] 
in  execution  of  decree 

See  Decree  (4) 

Wusseeutnamah.     See  Mahomedan  Laro  (i){ 
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B. 

Doss  Mookerjee  vs.  Hogg 
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'  Sing  vs.  Sudaseeb  Dutt 
Ghosevs.  Kishen  Chunder  Ghose 

c. 

Pershad  Misser  vs.  Nilanund  Sing  ... 
tor  of  Beerbhoom   vs.   Raj    Coomaree 
Dossee 

D. 

Nuain  vs.  Gour  Pershad  Sahoo 
Moj^eChowdrain  vs.  Rehling 


'ts.  Kolonas 


F. 
G. 


iChander  Ghose  vs.  Raj  Chunder  Dutt... 
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Ckowdry 

H. 

Mahomed  Khan  vs.  Allanowazee  Begum 
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Begum  vs.  Dumree  Khatoon 

I. 
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Chunder    Banerjee    vs.    Dwarkanauth 
Nttndee 

J. 

'Narain  Sing  vs.  Bhugbano 
*Wttn  Sing  vs.  J  hoota 
^ Tata  Dossee  «5.  Mahomed  Hossein 
m  Ahmed  vs.  Hossein  AH 
Loll  Mahajuo  vs.  Brijo  Beharee  Sing... 

K. 

Chunder    Chowdry  vs.   Ruttun   Gqpal 
Bbadooree 
KiAore  Sein  vs.  Nilambur  Sein 
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Muddun  Mohun  Roy  Chowdry  vs.  Ram  Chun- 
der Goopto  ...  41 
Mungle  Pershad  vf.  Gudooree  Sing               ...  17 

N. 

Nil  Kishen  Thakoor  vs.  Beer  Chunder  Tha- 

koor  Gossain                                             ...  23 

Nobbokissen  Sing  vs.  Kaminee  Dossee          ...  35 

Nursing  Narain  Sing  vs.  Radhay  Sing           ...  38 

^^  o. 

Ojhee  Loll  vs.  Lotf  AH  Khan  ...    32 

P. 

Prannath     Roy     Chowdry     vs.     Kasheenath 

Chowdry  ...     26 

Purladh  Sing  vs.  Het  Narain  Sing  ...       5 

R. 

Radha  Builubh  Sing  vs  Dheeraj  Mahtab  Chund 
Bahadoor  ...     51 

Raj  Coomar  Sing  vs.  Birj  Mohun  Thakoor   ...     17 

Ramanooj  Doss  vs.  Government  ...     36 

Ram  Buksh  Thakoor  vs.  Ajoodhya  Lai  ...     45 

Ram    Coomar   Ghose  vs    Hurro    Soonduree 

Debea  ...       9 

Ram  Lochun  Sircar  vs.  Prithee  Ram  Chow- 
dry 37»  43 

Ram  Yad  Jemadar  vs.  Bissessur  Bhuttachar- 
jee  ...     23 

Roghoonath    Narain    Sing    vs.    Ram    Churn 

Sahoo  .••     48 

Rookinee  Soonduree  Debea  vs.  Heeramotee 
Debea  •••    33 

Rukeeah  Khanum  vs.  Hajee  Mahomed  Ha- 
shim  ...     5 
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A- 

Abduction. 

A  conviction  of  —  quashed,  no  force 
or  deceit  having  been  practised  on 
the  person  abducted  ...       7 

See  Kidnapping. 

Abetment. 
(i)  Conviction  of  -*  of  false  charge  of  mur- 
der quashed  for  want  of    proof    of 
malafides  ...       9 

(2)  Of  theft  ...     40 

See  Right    of    Private    Defence    (i) 

Accused  Person. 
(i)  Appearance  of —  at  the    Sessions    by 

mcoktear  ...     50 

(2)  FiliDg  of  explanations  of  —  •••     58 

(3)  An  order  of  fine  quashed  as  made 
without  the  answer  of  the  parties 
fined  being  taken  to  the  offence 
charged  ...      ib. 

See  Evidence  (3) 

See  Witne9sts  (x) 

Adultery. 

A  person  convicted  of  —  under  Sec- 
tion 497  of  the  Penal  Code  need 
not  be  convicted  also  under  Section 
498;  far  less  where  there  is  no 
t^ng  or  enticing  away  of  the 
woman  ...    35 

Amends.    See  Theft  {3^ 

'  Animal. 

Negligence  with  respect  to  —  ...    51 

Appeal. 
(i)  Objections   to    the    sufficiency    of  evi- 
dence are  not  a  ground  of  —  ...       3 

(2)  Enmity  of  prosecutor  and  confession 
of  prisoner,  being  at  the  instance  of 
the  police,  are  not  grounds  of  —     ...       $ 

(3)  An  —  lies  from  judgment  of  Sessions 
Judge  confirming  illegal  sentence  of 
Assistant  Magistrate  ...     13 

Assault.    See  Grievous  Hurt  (3) 

See  Right  of  Priipate  Defence  (i ) 

Asj  i^MBLY.    See  Unlawful  —  . 

Ar  achment.    See  Land  Disputes  (3) 

Au  refois  Acquit. 

Plea  of—  ...      9 

B. 

I     Be  ^CH  OF  Trust.    See  Criminal  ^  . 

I  ■     c. 

Ca    e.    See  Defamation  (2) 


Charge 

When  prepared,  to  be  read  tp  the  ac- 
cused,   and    he    asked    whether    he 
wishes    any    witnesses    to    be    sum- 
moned on  his  behalf  ...     50 
See  Evidence  (6) 

Cheating. 

The  prisoner,  having  passed  himself 
off  as  a  Police  Officer,  and  cheated 
several  villagers  out  of  money, 
was  held  guilty  of  —  and  falsely  per- 
sonating a  puolic  servant  ...     29 

Civil  Court.    See  Deputy  Magistrate  (2) 

Collector. 

Case  of  a  conviction  under  Section 
185  of  the  Penal  Code  on  a  charge 
made  by  a  Magistrate  and  —  without 
signing  his  order  as  —  ...     52 

Commitment. 
(i)  Of  accused  without  examining  him  or 

his  witnesses,  illegal  ...     50 

(2)  A  —  once  made  by  a  Magistrate  to  the 

Sessions  cannot  be  annulled  by  his 
allowing  the  prosecutor  to  file  a 
compromise  •••     57 

(3)  A  Magistrate,  making  an  enquiry  with 

a  view  to  commit,  is  boupd  to  record 
specially  the  evidence  on  which  the 
—  is  made  •••    65 

See  Jurisdiction. 

Compromise.    See  Commitment  (2) 

Counterfeiting. 

The  passing-off  of  a  one-anna  stamp 
as  a  one-rupee  stamp  is  not  —  a 
one-rupee  stamp  ...    (^ 

Criminal  Breach  of  Trust 

By  public  servant  ...     55 

Criminal  Trespass. 

Powers  of  Deputy  Magistrate  in  cases 
of  —  ...       2 

Culpable  Homicide  not  amounting  to  Mur- 
der.    See  Grievous  Hurt  (3) 

D. 

Dacoitv. 
(i)  Case  of  a  prisoner  who,  after  having 
committed  —  attended  with  murder, 
absconded  to  Bhootan,  but  after- 
wards tried  and  convicted  on  the 
annexation  of  the  Bhootan  Doo- 
ars  by  the  British  Government        ...     49 

(2)  Award    of     portion    of    fine    to    com- 
plainant ...     5^ 

See  Murder  (3) 

See  Robbery  (3) 
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DeAsion. 

jf —  without  evidence  is  illegal  ...     47 

Defamation. 

(i)  A  false  accusation  not  made  in  good 
faith  renders  the  party  making  it 
liable  to  be  charged  with  —  •••     35 

(2)  The    fact    that    the    complainant   is   a 

man  of  low  caste  will  not  debar  him 
from  prosecuting  for  —  on  his  being 
falsely  charged  with  theft  ...     ib. 

(3)  The  Penal  Code  makes  no  distinction 

between  written  and  spoken  —         ...     36 

Defence.    See  Right  of  Private  — . 

Deputy  Magistrate. 

(i)  Powers  of  —  in  cases  of  criminal  tres- 
pass, unlawful  assembly,  mischief, 
and  land  disputes  ...       2 

(2)  A  —  cannot  commit  a  person  for  for- 
gery under  Section  170,  C.  C.  P., 
when  the  Civil  Court  has  sanc- 
tioned the  prisoner's  committal 
under  Section  169,  unless  with  the 
express  sanction  of  that  Court  ...     31 

See  Nuisance  (2) 

E. 

ENQtJIRY. 

Taking  the  statements '  of  both  parties 
without  recording  evidence  in  proof 
of  either  is  not  an  —  ...     44 

See  Land  Disputes  (4) 

Enticing.    See  Adultery, 

See  Kidnapping  (2) 

Evidence. 
(i)  The    deposition    of    a    single    credible 

witness  is  sufficient  in  law  ...       3 

(2)  The  making  of  a  false  statement  with- 

out knowledge  as  to  whether  the 
subject-matter  of  the  statement  is 
false  or  not,  is  legally  a  giving  of 
false  —  •  •  •     47 

(3)  A  decision  without  —  is  illegal  ...     ib. 

(4)  To  support  a  charge  of  grievous  hurt  ...     48 

(5)  A  conviction  under  Section   289  of  the 

Penal  Code  quashed,  inasmuch  as 
the  —  did  not  allude  to  the  negli- 
gence of  which  the  accused  had 
been  found  guilty,  and  because  the 
—  was  not  taken  in  the  presence 
of  the  accused  ...     51 

(6)  Though    a  charge  does  not  distinctly 

specify  the  false  statement  on  which 
the  —  of  perjury  is  attempted  to  be 
established,  the  omission  is  not  ma- 
terial if  the  accused  has  not  been 
prejudiced  thereby  ...    ib. 

(7)  Corrupt  intention  in  giving  false  —  may 

be  inferred  from  circumstances         ...     63 

See  Appeal  (i) 

See  Commitment  (3) 

See  Right  of  Private  Defence  (i ) 

F. 

False  Charges. 

The  mere  fact  of  being  in  a  subordi- 
nate position  will   not   hold  a  man 


False  Charges. — (Continued.) 

harmless  for  the  consequences  of  — 
made  by  him  officially 
See  Defamation  (i)  (2) 
False  Personation  of  Public  Servant.  ^See 

Cheating. 
False  Statement. 

Corrupt  intention  in  making  —  may  be 
inferred  from  circumstances 
See  Evidence  (2)  (6) 
See  Jury  (2) 
Fine.     See  Accused  Person  (3) 

See  Dacoity  (2) 
Foreign  Territory.    See  Dacoity  (i) 

See  State  Offences. 
Forgery. 

Retaining     forged      documents      with 
intent  to  use  them  fraudulently 
See  Deputy  Magistrate  (2) 
Fugitive  Offenders.     See  Dacoity  (1) 

G. 

Grievous  Hurt. 

(i)  In    sentencing    for    the  substantive   of- 
fence of  — ,  it  is  not  necessary  to  pass 
a  separate  sentence  for  the   offence   j 
of  house-trespass  ...   \ 

(2)  Punishment  for  —  3a, 

(3)  When      there      is      neither      intention, 

knowledge,  nor  likelihood  that  the 
injury  inflicted  in  an  assault  will  or 
can  cause  death,  the  oiTence  is  not 
culpable  homicide  not  amounting 
to  murder,  but  — 

(4)  Evidence  to  support  a  charge  of  — 

See  Lurking  House-Trespass  by  Nights 
See  Right  of  Private  Defence  (2) 

H. 
High  Court. 

Transfer  by  —  of  a  case  from  one  Ma-   j 
gistrate  to  another 
See  Jurisdiction. 
House-Breaking  by  Night 
(i)  And  theft  form  one  offence 
(2)  Effecting  an  entrance  into  a  house   at 
night    by    scaling    a    wall     consti* 
tutes  — 
House-Trespass.     See  Grievous  Hurt  (i) 
Hurt. 

Punishment    for    robbery    and    volun- 
tarily causing  —  when  combined 
See  Grievous  — . 
See  Right  of  Private  Defence  (2) 

I. 

Imprisonment. 

Substitution  of  transportation  for  —   ... 
See  Whipping. 
Insanity. 

Murder  by  supposed  insane  person 

J- 

Joint  Magistrate. 

A  —  vested  with    full   powers    is    not 

subordinate  to  a  M^istrate  ...     \ 

See  Land  Disputes  (2) 
Judge.    See  Sessions  — , 
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lEKVE5r. 

Of  Sessions  Judge  confirming  illegal 
seoteoce  of  Assistant  Magistrate, 
held  to  be  an  original  — 

See  Decision, 

PBSCKTIOS. 

A  Sessions  Jadge  has  discretion  to 
order  the  commitment  to  the  Court 
di  Session  of  any  accused  person 
discharged  by  the  Magistrate.  The 
DOD-ezercise  of  such  discretion  cannot 
be  interfered  with  by  the  High 
Court 

See  State  Offences, 

h  a  trial  for  robbery,  the  — ,  if  they 
disbelieve  the  evidence  as  to  the 
assault  (i.  e.,  as  to  the  circum- 
stances of  aggravation),  may  bring 
b  a  verdict  of  guilty  of  theft 

Aliped  misdirection  to  the  —  in  a  case 
of  false  evidence 
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[Tlie  consent  of  a  kidnapped  person  is 
immaterial,  nor  is  it  necessary  to 
show  that  the  taking  or  enticing  was 
by  means  of  force  or  fraud 

Tbe  consent  of  a  girl  under  16  years,, 
kidnapped  or  abducted  to  compel 
her  marriage,  does  not  affect  the 
offence;  nor  is  it  necessary  that 
the  taking  or  enticing  should  be 
shown  to  be  by  means  of  force  or 
fraud 
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Nreis  of  Deputy  Magistrates  in  cases 

01  — 

A  Joint  Magistrate  cannot  award 
possession  under  Section  318,  C.  C. 
P^  without  making  a  formal  en- 
^iry 

Withdrawal  of  attachment  under  Sec- 
^  tion  3,  Act  IV.  of  1840 

Ko  eoqairy  should  be  made,  nor  order 
passed,  under  Section  318,  C.  C.  P., 
^ving  possession  to  either  party, 
save  on  the  supposition  that  the 
dispute  is  likely  to  cause  a  breach 
of  tbe  peace 

-  House-Trespass  by  Night. 
k  person  who,  in  the  commission  of 
— ,  voluntarily  attempts  to  cause 
grievous  hurt  to  the  owner  of  the 
hoQse  who  tries  to  capture  him,  is 
ponishable  under  Section  460,  and 
not  under  Sections  457  and  324,  of 
the  Penal  Code 

M. 

w  Kcfcxenoe  of  cases  of  criminal  trespass, 
■alawfal  assemblyi  and  mischiefi  to  — 
I7  Deputy  — 
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Magistrate.  —  (ConiinuedJ  • 

(2)  Order  of  —  for  removal  and  reconstruc- 

tion of  roof-drains 

(3)  Bound  to  file  explanations  of  prisoner  ... 

See  Collector. 

See  Deputy  — . 
See  Joint — . 
See  Jurisdiction, 
Mischief. 

Powers  of  Deputy  Magistrate  in  cases 
of  — 

Murder. 

(i)  By  supposed  insane  person 

(2)  When  —  is  committed   in   the  com  mis-, 
sion  of  a  dacoity,  every  one  of  the 
persons  concerned  in  the*  dacoity  is 
liable  to  be  punished  with  death 
See  Abetment  (i) 
See  Dacoity  (i) 

N. 

Notice.     5^^  Nuisance  (2) 
Nuisance. 

(i)  The   obstruction  ^of  a  ^private   path    is 

nota  — 
(2)  ^Before    issue    of    order    by  i"a    {Deputy 
Magistrate  for  removal   of  a — ,  no- 
tice   should    be    given    to    opposite 
party 

o. 

Obstruction.    See  Nuisance  (i) 

P. 

Perjury.    See  False  Statement. 
Personation.    See  False  —  of  Public  Servant. 
Police. 

Use  of  justifiable  violence  by — in  cap- 
turing a  thief 
Possession  of  Land.    See  Land  Disputes. 

R. 

Right  of  Private  Defence. 

(i)  A.  commits  no  offence,  if  in  exer- 
cising the  —  of  his  property  against 
B.,  whom  he  finds  near  a  hole  in 
A.'s  house,  and,  on  being  attacked 
by  B.,  he  strikes  a  blow  at  random 
and  in  the  dark  with  a  stick  in  his 
hand,  whereby  B.  is  killed.  C.  and 
D.,  by  assisting  A.  in  removing  the 
body  of  B.,  cannot  be  convicted  (un- 
der Section  201  of  the  Penal  Code) 
of  having  caused  evidence  to  dis- 
appear, they  having  no  knowledge 
or  belief  that  an  offence  had  been 
committed,  nor  any  intention  of 
screening  an  offender 
(2)  In  cases  of  hurt  or  grievous  hurt,  the 
question  should  be  considered  as  to 
who  was  the  aggressor,  and  whether 
the  offence  was]  committed  in  the 
exercise  of  the  — 

Right  of  Way. 

Procedure  in  disputes  concerning  —   ... 

e 


32 

S8 


33 


39 


36 


ib. 
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59 


x^gcviii 


IIjrPKX  (CRISflNAL  rulings). 


Ropery. 

(i)  Punishment  for  —  and  voluntarily  caus- 
ing hurt  when  combined 

(2)  Theft  with  violence  is  — 

(3)  A  conviction  of  using  a  deadly  weapon, 

whilst  engaged  in  the  commission  of 
—  or  dacoity,  is  equally  good  whether 
the   number  of    thieves  be   five    or 
under 
Seeyuryii) 

S. 
Sessions  Judge.    See  Jurisdicticm, 
Stamp.     See  Counterfeiting. 

State  Offences. 

A  person  who  is  admittedly  a  subject 
of  the  British  Government  is  amen- 
able to  the  Courts  of  this  country 
for  acts  done  by  him  within  or  with- 
out British  territory,  provided  they 
amount  to  an  offence  under  the  Penal 
Code 


T. 


Theft. 


49 


ib. 


60 


(i)  Abetment  of —                                       ...  40 

(2)  By  servant  in  possession  of  property  ...  55 

(3)  Amends  cannot  be  awarded  for  a  false 

charge  of —                                         ...  57 

(4)  — and   taking  or    retention   of    stolen 

goods  form  one  offence                     ...  63 


Theft.  —  fContinued.)  • 

(5)  House-breaking  by  night  and  —  form 
one  offence 

See  Defamation  (a) 

See  Jury  {\)  • 

See  Robbery  (2)  (3) 

Transportation. 

Substitution  of  —  for  imprisonment    ... 

Trespass.    See  Criminal  — . 
See  House  — . 
See  Lurking'-House  —  by  Night. 

Trial. 

A  former  —  set  aside  on  the  ground  of 
want  of  jurisdiction  and  illegality 
is  not  a  bar  to  a  second  — 

u. 

Unlawful  Assembly. 

Powers  of  Deputy  Magistrate  in  cases 
of  — 

W. 

Whipping 

Not  allowable  in  addition  to  imprison- 
ment in  the  case  of  a  first  conviction 

Witnesses. 

(i)  A  prisoner  on  trial  is  entitled  to  have 

his — examined 
(2)  Punishment  of  recusant  — 
See  Charge  (i) 
See  Evidence  (i) 
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1 
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T^BLE  OF  C^SES 

(CRIMINAL   RULINGS). 


A. 

Ahnodoollah 
AmoBebee 

R 

Btooo  Rannali 
BliOQban  Isher  Gossamee 
Bh&Dgee  Aheer 
Binttoo  Lolljee 
Istooanth  Mundul 
Bnjonarain  Pubraj 

D. 


E. 


i&nzka  Aheer 
biukanath  Bose 

EdanMeeah 
bdadAIIy 

fcognnSein 
fiopalDoss 

fiooroodrarn  Mozoomdar 
CvreeboUah 


G. 


E*'    odin 
hRoy 
Hurl 


H. 


Pershad 


J. 

jyfaaath  Bhuttacharjee 
pkop  Meeah  - 
Npiniatli  Singh 

m)Chiinder  Ghose 
MoSoonder  Deb 
S^mbqI  Doss 

L. 
Ubn  Doss 

'  M. 

1%ha  Meeah 


...  60 

...  61 

...  65 

-  33 

...  39 

...  6 

...  5 

...  5' 

...  58 

...  S« 
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••• 
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31 


...  47 

.•.  to. 

...  65 

..  57 

...  5 

...  52 


33 
50 

32 


...  36 

•••  39 
..•  55 

...  58 

...    5 
...     7 

...  52 

."  39 


Menazoodin 

Mohesh  Chunder  Chuttopadhia 

Mootkee  Kora 

Muddun  Sirdar 

Muthoora  Pershad  Panday 


Nobin  Dome 
Nunkoo  Doss 


Ootum  Mai 


Pelkoo  Nushyo 
Pochun  Chung 
Poresh  Narain  Roy 
Protab  Chowkeedar 
Pursoram  Doss 


Rhedoynauth  Biswas 
Rhutten  Ram 
Roopa 

Ruchee  Ahen 
Runjeet  MoIIa 


N. 


O. 


P. 


R. 


S. 


Sadanund  Doss 

Sakhaut,  Sheikh 

Salim,  Sheik 

Samoo 

Seeboo 

Seetanath  Ghosal 

Shabuckram  Bukoolee 

Sharoda  Peshagur 

Sheetaram  Chowdry 

Shummeeruddeen 

Shurroop  Chunder  Doss 

Sohun 

Sona  Biswas 

Sonaoollah 

Sreemunt  Adup 


Tonaokoch 
Toyluckonauth  Sircar 


T. 
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CRIMINAL  LETTERS. 


Ifc.  la— The  words  "  conjointly  with  five  or 
more  persons  "  redundant  in  a  charge  of 
Bcoity 

Saa-<.onvictions  under  Sections  201, 
SB;  and  203  of  the  Penal  Code 

(l.u— Abetment — Adjournment  of  case 
fabseoce  of  Inspector  of   Police) — Rape 

I  (ittempt  to  comm  it) 

<ii3.~Fraining  of  charge    under    Section 

I  21 1,  Penal   Code — Custody   of  recqsant 

I  proseGQtors 

^I4>— The  exceptions  under  Section  300, 
P^oai  Code,  should  not  be  affirmed  in  a 
cWge  of  culpable  homicide  not  amount- 
iaj  to  murder — Robbery — H  urt 

pi tf.— Rape  (Previous  convictions  of) — 
Whipping — Murder  (by  several  persons) 
"l^^apitalsentence — Kidnapping — Abduc- 

oOO 

I3i>— Offences  relating  to  coin — Framing 
flf  charge  under  Section  249,  Penal  Code 
—Previous  attempt  at  fraud  with  regard 
to  coin  not  necessary  for  a  conviction 
Oder  Section  251 — Commitment  (neces- 
Aj  for)— Theft  by  servant  (framing  of 
irge    under    Section     381) — Grievous 

'  krt  (necessity  for  commitment) 
Sl— Absence  of  ill-feeling  and  appe^rent 
aotire,  no  ground  of  exemption    from 
k'4i^  sentence  in  a  case  of  murder 

i^ll— Causing  hurt  in  committing  robbery 
—Section  368,  Criminal  Procedure  Code, 
Applies  only  to  trials  before  the  Court  of 
:  Scssioo — ^Evidence  of  Medical  Officers  in 
:  conmitinents  of  cases  regarding  offences 
>ftctiDg  the  human  body 
1^44.— Charges   to    be   complete — Finding 
■  a  a  conviction  of  culpable  homicide  not 
ttKWBting  to  murder — Kidnapping  and 
abduction  should  be  charged  separately  ... 
UBl— Charge    how    to    describe    grievous 
f  Vft  by  dangerous  weapons   or  means, 
iktment,     and     extortion — Proceedings 
^  Committing  Officers,  and  evidence  of 
^lAofr— Acquittal     of     prisoners     found 
fultj  because  already  punished  in  other 
oats— False  information 
I  JK. —Finding  to  state  whether  culpable 
^OBudde  not  amounting  to  murder  was 
:  done  with  the  intention  of  causing  death, 
or  only  with  the  knowledge  that  it  was 
^ly  to   cause    death — Hearsay    state- 
^■ents  not  admissible  in  evidence — Fram- 
^  of  charge  in  case  of  murder — Theft 
tf  property  in  possession  of  master,  and 


ib. 


ib. 


ib. 


ib. 


ib. 


ib. 


F5|^-*Fatlure  to  fulfil  conditions  of  condi- 
'   tMBiil  pardon 

Voin. 


ib. 


8 


No.  85. — Oath  or  solemn  affirmation  not  a 
sine  qud  non  in  the  offence  of  givine 
false  evidence — Conviction  of  two  ol^ 
fences — Fines — Abetment  how  to  be 
charged 

No.  94. — Using,  and  attempting  to  use ,  false 
evidence,  how  to  be  charged — Grievous 
hurt  and  abetment — Abetment  to  be 
charged  separately 

No.  95. — Culpable  homicide  not  amounting 
to  murder  (directions  to  and  finding  of 
Jury) — Altering  appearance  of  coin,  how 
to  be  charged — Summoning  of  Police  as 
witnesses — Difference  between  murder 
and  culpable  homicide  not  amounting  to 
murder    ■ 

No.  97. — Robbery  how  to  be  charged — False 
evidence — Examination  of  an  accused 
person — Abetment  of  forgery,  and  abet- 
ment generally 

No.  105. — Form  of  charge  of  murder— Jail 
Delivery  Statements 

No.  115. — Commission  of  the  same  act  at 
more  than  one  place  constitutes  more 
than  one  offence — Unsatisfactory  inves- 
tigation— Admission  of  unproved  letters 
as  evidence — Punishment  for  dacoity 

No.  116. — Police  diaries,  unless  authenti. 
cated  by  deposition  on  oath,  are  not  legal 
evidence 

No.  117. — Kidnapping  and  abduction  should 
be  charged  separately 

No.  134. — Immediate  levy  of  fines 

No.  135. — Written  reports  of  Medical  Offi- 
cers, and  records  of  another  case,  are 
not  legal  evidence — Depositions  of 
complainants  and  accused  persons 

No.  181. — A  charge  of  house-trespass  can- 
not be  compounded 

No.  203. — Charge  of  theft  and  criminal 
breach  of  trust  how  to  be  framed 

No.  269. — Revival  of  charge  of  disobedience 
of  orders  by  a  Court  of  Justice 

No.  270.— Charge  of  murder  how  to  be 
framed — Administering  a  drug  with  the 
knowledge  that  it  was  likely  to  cause 
death 

No.  277. — Charge  of  forgery  how  to  be 
framed 

No.  297. — ^Transportation  under  Section  395 
of  the  Penal  Code  (dacoity) 

No.  299. — Punishment  for  two  offences  on 
the  same  facts — Reference  of  cases  to 
Magistrate,  instead  of  to  the  Sessions 
Judge 

No.  300. — Absence  of  eve-witness  to  a  mur- 
der does  not  justify  remission  of  capi- 
I         tal  sentence 


»A. 


II 


ib. 
la 


I*. 


13 

ib. 
ib. 


14 

IS 
ib. 

i7 


ib. 
ib. 

>9 


ib. 


ib 
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CRIMINAL  LETTERS. 


No.  320.— Object  of  allusions  to  second  Sec- 
tions in  a  charge — Charge    how    to    be      • 
worded  in* such  cases  ...     19 

No.  325. — Murder — Framing  of  charge — 
Abetment  ...    20 

No.  340. — ConvictioQ  under  Sections  454 
and  380  of  the  Penal  Code  prohibited — 
Written  statements  recorded  by  the 
Police  of  the  examinations  taken  by 
them  are  not  admissible  in  evidence       ...     ib. 

No.  041.— False  evidence  not  necessary  to 
be  on  a  point  material  to  the  issue  of 
the  case  ...     ib. 

No.  342. — Voluntarily  (not  willingly)  causing 
hurt  ...     ib. 

No.  344. — Amendment  of  charge — Unlawful 
assembly — Grievous  hurt— Change  and 
finding      should      correspond— Culpable 


homicide — Abetment — Offences  relating- 
to  coin  ...  I 

No.  352. — Murder  (Premeditation)— Evidence 
(in     another     trial     against    prisoner's 
brother) — Abetment  "by  his  presence**— "H 
Form  of  charge  in  a  case  ol  dishonestly  j 
receiving    stolen    property   acquired  by   | 
dacoity 

No.  353. — Grievous    hurt— Form    of    chaigtt 
— Abetment  •« 

No.  354. — Procedure  in  case  of  contradidoiy 
statement    made    on    solenm 
tion 

No.  357. — Being  arrested  with  stolen  propel^ 
—  The  term  "  plundering"  not  used  ia  - 
Penal  Code  ••• 

No.  361. — Rioting — Charge    of,    how    to  bt 
framed  *••  - 


*•*  < 


CIVIL    CIRCULAR    ORDERS. 


Ii.— Ministerial  Officers  drawing  less 
ItlBii  Rs.  50  per  mensem  to  travel  in 
|"intenoediate  "  class  railway  carriages/. 
L— Annual  Statements  called  for  regard- 
stamp  fees,  and  the  expense  to  Go- 
jiSBmettt  for  each  description  of  Court ... 
I^Ezemption  of  Prince  Feroze  Shah, 
the  Mysore  family,  from  personal 
in  the  Civil  Courts  of  Lower 


ib. 


No.  4. — Salaries  of  Nazirs  of  Zillah  Judges' 

Courts  ...       2 

No.  5. — Registration  Act,  XVI.  of  1864,  Sec- 
tions 13,  43,  and  45  ...    ib. 

No.  6. — Judges  and  Magistrates  prohibited 
from  forwarding  to  Government  repre- 
sentations from  their  subordinates  re- 
lating to  the  personal  services  of  the 
latter  ...      5 


CRIMINAL    CIRCULAR    ORDERS. 


.—Relative  to  Circular  No.  18  of  1864 
-Magistrate's    Annual    and    Quarterly 


turns 


No.  2. — Prisoners  sentenced  to  simple  im- 
prisonment cannot  be  lawfully  compelled 
to  labor  ...       i 


SMALL    CAUSE    COURT    REFERENCES. 


Proshad  Misser  vs.  Gobind  Chunder 
»o,  Gopaul  Chunder  Sein,  and  Okhoy 
iCoomar  Dutt. 

t— Payment  of,  upon  bond  ...       i 

Sneoath  Dutt  vs.  Dwary  Dhallie. 

lion — Suits  against  cultivators  ...      2 

Lall  Mahomed  vs.  Shona  Jolla  Gazee. 

It-decree — Alteration  of  •••3 

WO^— Jurisdiction — ^Suit    for    cattle    or 
*»J«e  of  cattle  ...      5 


No.  1865. — Execution  of  decree  (against  im- 
moveable after  moveable  property) 

Rajah  Shutt  Churn  Ghosal  vs.  Mahomed 
Ally,  and  Tarinee  Chum  Koy  vs.  Gopal 
Kishto  Roy. 

Jurisdiction-^Suit  for  rent  upon  kistbundee 
— Suit  for  money  paid  for,  but  not  ap. 
plied  in,  satisfaction  of  decree  under  Act 
X.  of  1859 


ib. 


4 


i 


J 


(PRIVY   COUNCIL). 


A. 


STs.    See  Minors. 


h  the  case  of  damage  occasioned  by 
vrongfal  act,  the  same  remedy  by 
—  lies  against  the  doer,  whether 
the  act  was  his  own  spontaneous 
and  unauthorized,  or  whether  it 
was  done  by  the  order  of  Govern- 
I      ment 

PWMKfT.    See  Minors, 

fBMEKT. 

By  third  party  to  pay  for  another  —  , 
Bond  fide  endeavor  of  the  obligor 
to  perform  his  engagement  —  Dis- 
positioa  of  obligee  to  prevent  per- 
formance —  Interest 

In  an  —  from  part  of  a    decree,    the 

whole  decree    is    not    open    to    the 

respondents 
VahiatioQ  of  —  to  Privy  Council 
i no— from  decision  in  consequence  of 

snbseqaent   event    or    devolution  of 

interest 

rs.    See  Evidence  (2) 

B. 

».   SeePutnee, 
IS.   See  Escheat. 


c. 


iERY. 


flfitimate  sons  of  a  Christian  father 
Df  different  Hindoo  women,  al- 
thoagh  by  agreement  they  consti- 
Men  themselves  parceners  in  the 
SBJoyment  of  their  property  after 
the  manner  of  a  joint  Hindoo  family, 
v«  not  a  joint  Hindoo  family  ac- 
cording to  Hindoo  law.  On  the 
^th  of  each,  his  lineal  heirs  re- 
presenting their  parent  would,  by 
the  effect  of  the  agreement,  enter 
nrto  that  partnership 

»•«*.— Whether     the     Hindoo     law 

E'ves  a  right  of  inheritance  to  col- 
teralsalso 
n  a  partition  suit  instituted  by  one 
(^  the  illegitimate  children,  a  deed 
of  compromise  was  executed  by 
tte  parties,  which  provided  for  the 
I  i^ode  of  enjojrment,  and  against 
i  Ig^MJe,  mortgage,  lease,  or  secu- 
\     %  oi  any  separate  share.    Held 

L 


SI 


43 


4 
9 


19 


ib. 


Cop  ARCEiiERY. —Continued. 

(i)  that  these  provisions  of  the  deed 
did  not  extend  to  prevent  alienation 
by  devise,  nor  affect  the  right  of 
inheritance ;  and  (2)  that  the  arrange- 
ment between  the  parties  included 
the  right  of  survivorship,  the  claim 
of  the  State  only  arising  on  failure 
of  the  heirs  of  the  last  survi- 
vor ...  4 
See  Onus  Probandi  (2) 

Crown. 

Right  of  —  to  impeach  alienations  by 

Hindoo  widow  ...    61 

See  Escheat, 

D. 

Damages.    See  Action. 

D ECREE.    See  Appeal  ( 1 ) 

See  Practice. 

Deposit.    See  Securities, 

Dower. 

According  to  the  Punjab  Code  (held 
to  be  in  force  in  Oude  in  the  years 
1859  2ind  i860)  the  —  mentioned  in 
a  marriage  contract  (instead  of 
being  enforced  as  an  absolute  deed) 
is  subject  to  a  modification  at  the 
discretion  of  the  Court,  both  in  the 
case  of  a  devise  and  of  the  death 
of  the  husband  ...    55 

E. 

Enhancement  of  Rent.    See  Sale  of  Estates 
for  Arrears  of  Revenue. 

Escheat. 

On  the  death  of  a  Brahmin  without 
heirs,  the  sovereign  power  in  Bri- 
tish India  is  entitled  to  take  his 
estate  by  — ,  subject  however  to  the 
trusts  and  charges  previously  affect- 
ing the  estate  ...     59 

Evidence. 

(1)  Respondei^  not  allowed  to  go   into  — 

on    the    question    of   the    value    of 
appeal  ...      9 

(2)  Averments    not    traversed    necessarily 

not  admitted  ...     19 

(3)  Maps  drawn  for  one  purpose  not  ad- 

missible in  suit  for  another  purpose    aS 

Executor.    See  Minors. 

G. 

Government 

When    bound    by    the    acts    of     its 

officers 
See  Pilots.  * 

e 


61 

s 


xlvi 


INDEX    (privy    council). 


3» 

ib. 

6i 


Guardian.    See  Minors, 

H. 

Hindoo  Law.    See  Coparcenery. 

See  Hindoo  Widow. 
See  Inheritance. 
See  Pundits. 
See  Succession. 

Hindoo  Widow. 
(i)  Decree  against  —  binding  on  heirs 

(2)  Inheritance  by  —  of  separate  estate     ... 

(3)  Alienations  by — 

I. 

Inheritance.    See  Coparcenery  (i)  (2)  (3) 

See  Onus  Probandt  (i) 
See  Hindoo  Widow  (2) 

Instalments.    See  Minors. 
Interest.    See  Agreement. 

J- 
Joint  Hindoo  Family.    See  Coparcenery. 

Judgment. 

Distinction  between  —  in   rem  and — 
inter  partes 

L. 
Law  Officers.  . 

Reference  to  —  on  questions   of   right 
and  title 
Legitimacy.    See  Onus  Probandi  (i) 

M. 

Maps.    See  Evidence  (3) 
M  ARRi  AGE.    See  Dower. 
Minors. 

Liability  of  — for  paynnent  of  debt 
of  their  executor  and  guardian 
(which  they  had  undertaken  to  pay 
by  instalments),  notwithstanding  no 
adjustment  of  accounts  has  taken 
place 

O. 
Onus  Probandi. 

(I)  The    plaintiffs    having    to    prove    not 
^^        only    their    relationship    (which    was 
not    disputed),     but    their    heirship 
(which   depended    upon    the   illegiti- 
macy     of      the      defendant),      were 
bound     to    give    sufficient     general 
evidence    in  support   of   their   case, 
to   throw    upon    the    defendant    tbe 
o«i«  of  proving  his  legitimacy         ... 
(2^  In  case  of  allegation  of  l^rtition  m  a. 
^  Joint  Hindoo  family  ••• 

(rtS  Those  who  claim  under  an  alienation 
from  a  Hindoo  widow  are  bound 
to  show  that  the  transaction  was 
withinTier  limited  powers 

OUDE.    See  Dower. 

XT. 

Partition.    See  Onus  Probandi  (2) 

Pilgrims. 

Privilege    of  administering   purohitam 
to resorting  to  Ramaswaram 


^ 


31 


Pilots.  . 

The  Government  may  prohibit  its  — 
from  allowing  any  vessels  under 
their  pilotage  charge  to  be  taken  in 
tow  of  a  steamer,  the  owners  of  which 
will  only  render  their  services  on 
exorbitant  terms 

Practice. 

Interference    with    decrees    of    Indian 
Courts  by  Privy  Council 
Principality.    See  Siu:cession. 

Pundits. 

Opinions  of  — 
Punjab  Code.    See  Dower. 
Purohitam.    See  Pilgrims. 

Suit  to  claim  the  benefit  of  a  purchase 
of  a  —  as  benamee 

R. 

Ramaswaram.    See  Pilgrims.  .  ^  ,  .^ 

Rent  (Enhancement  oO-     See  Sale  of  Estates . 
for  Arrears  of  Revenue. 

S. 

Sale.    See  Putnee.  , 

Sale  of  Estates  for  Arrears  of  Rkvenub, 

The  object  of  Section  5.   ^^^^ 

XLIV.,    1793.    taken  together  mtt 

Section   7,   was   not  the  destruction 

of  the  under-tenures  upon  the  sm 

of  the   parent  estate.    It  only 

powers  the   purchaser  at  such 

to  avoid  the  subsisting  engagcm 

as  to  rent,  and  to  enhance  the 

to  that  amount  at  which,  accord 

to  the  established  usages  ?pdra 

of    the     pergunnah     or    distnci, 

would  have  stood,  had  the  cancd^ 

engagement  so  avoided  never  ** 

ed.     (?t*<8r«— Whether  such  a 

is  given  only  to  the  purchaser  or 

him    and    his    heirs,   or  wheth^ 

47  is  a  power  attaching  to  the  «n^ 

dary,    and     passing    to    subscq 

purchasers 

Securities.  jg-ji 

Conversion   of    Government  "T '^^ 
sited    in    Court    otherwise   tnan 
the  instance  of  the  depositor 

Stamp  Law>  . 

Compliance  with  —  in    valuation 
appeal  to  the  Privy  Council 

Succession. 

Rule  of  —  to  a  principality 
See  Coparcenery  (i)  (2)  (3) 
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Under-Tenurbs  (Cancellation  of) 


5^5rt 


of  Estates  for  Arrears  of  Ke^"^ 
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APPELLATE  HIGH  COURT. 


The  4lh  January  1865. 

Present  : 

b  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 
Puisne  Judges, 

fed!  of  appearance    by    Defendant   (after 
filing;  of  evidence  by  both  parties). 

Case  No.  1898  of  1864. 

^l  Appeal  from  a  decision  passed  by  Moul- 

^^isirooddeen  Mahomed ^  Principal Sudder 

^n  ofHooghlyy  dated  the  igth  April  1864^ 

'^inga  decision  passed  by  Baboo  Wooma 

"nMitter.Moonsiffofihat  District ^  dated 

6th  July  1863, 

land  Cbunder  Mookerjee  (one  of  the 
Defendants),  Appellant, 

versus 

Digamburee  Dassee  (Plaintiff),      • 
Respondent. 

^  Anund  Gopal  Paleet  for  Appellant. 

|w  Mokesh  Chunder  Chowdhry  and  Ba- 
\^Madhuh  Banerjee  for  Respondent. 

fw  both  parties  had  filed  their  evidence,  the 
[■'•W  did  not  appear  at  the  hearinj^.  The  first  I 
ri  v^  the  suit  ex  Parte,  under  Sections  1 10  and 
[»*rt\lll.  of  IN59;  and  the  Lower  Appellate  Court, 
^  that  those  Sections  did  not  apply',  tried  the  case 
2rjf^'»  *nd  affirmed  the  first  Court's  decision. 
J»Hm  the  case  fell  under  Section  147,  and  that  the 
■^oiit  blioiild  have  decided  the  case  on  the  evidence 
F»  <»  »nd  that  the  Lower  Appellate  Court  should 
rinded  the  case,  instead  of  allowing  an  illegal 
*■»*  to  stand  and  affirming  it. 

J^intiff  sued  defendant  for  the  resump- 
■^  4  becgahs  of  lakheraj  land.  The  de- 
J^  ippcareJ  pleading  limiuiion  and  a 
""totheUnd  as  valid  lakheraj. 

Vol.  n. 


Both  parties  filed  their  documents  and  exa- 
mined their  witnesses ;  but,  on  the  day  fixed 
for  the  hearing  of  the  case,  neither  the 
defendant  nor  his  pleader  was  present.  The 
Moonsiff,  therefore,  looking  only  to  the 
evidence  of  the  plaintiff,  and  citing  Sections 
no  and  1 11  of  Act  VIII.  of  1859  as  his  au- 
thority, decided  the  case  ex  parte*  On  ap- 
peal by  the  defendant,  the  Principal  Sudder 
Ameen,  after  remarking  that  Sections  no 
and  III  only  apply  to  cases  in  which  the 
defendant  had  not  appeared  at  all  on  the 
service  of  summons,  proceeded  to  hear  the 
case  on  its  merits,  and  affirmed  the  judgment 
of  the  Moonsiff. 

Defendant  now  appeals  specially,  urging 
that,  when  the  Principal  Sudder  Ameen  bad 
determined  that  Sections  no  and  in  did 
not  apply  to  a  case  of  this  nature,  he  should 
have  remitted  it  to  the  Lower  Court  to  decide 
the  case  on  its  merits,  looking  to  the  evidence 
filed  by  both  parties;  and  the  Court  should 
now  remit  the  case  to  the  Moonsiff  for  that 
purpose. 

There  can  be  no  doubt  that,  had  the  deci- 
sion of  the  Moonsiff  been  a  real  ex  parte  one 
under  Section  in  of  Aft  VIII.  of  1859,  ^'^ 
appeal  would  have  lain  upon  the  record ;  but 
the  circumstances  were  not  such  as  to  war* 
rant  an  ex  p»rte  decision  by  the  Moonsiff  at 
all.  The  case  fell  under  Section  147  of  Aft 
VIII. ;  and,  as  the  evidence  of  both  parties  had 
been  filed,  the  Moonsiff  should  have  proceeded 
to  look  at  all  the  evidence  before  him,  and  not 
to  have  confined  himself  to  that  of  the  plaint- 
iff alone.  As  he  had  committed  this  error, 
the  Principal  Sudder  Ameen  should  have 
remitted  the  case  to  him  to  pass  a  legal 
judgment,  and  not  have  allowed  an  illegal 
one  to  stand,  and  to  have  affirmed  it  hlmsetf. 
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Setlions  351,  352,  353,  and  354  afford  no 
warrarft  for  any  procedure  of  this  nature. 

Under  this  view,  we  remit  the  case  to  the 
Court  of  first  instance,  with  directions  that, 
looking  to  all  the  evidence  on  the  record, 
it  pass  whatever  orders  seem  to  it  just  and 
proper. 


The  5th  January  1865. 

Present: 

The  Hon'ble  H.  V.  Bay  ley  and  A.  G.  Mac- 
■  pherson.  Puisne  Judges, 

Onus  probandi — AUesrations  of  Fraud. 

Case  No.  2002  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
y,  C,  Dodgsotif  Judge  of  Mymensing^  dated 
the  20th  April  1864,  reversing  a  decision 
passed  by  Moulvie  Mahomed  Nazim  Khan^ 
Principal  Sudder  Ameen  of  that  District, 
dated  the  2^th  December  i86j, 

.  Anund  Moyee  Debia  (Plaintiff),  Appellant, 

versus 

Shib  Dyal  Bunwaree  (Defendant), 
Respondent. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Bahoos  Grish  Chunder  Ghose  and  Prosunno 
Coomar  Sein  for  Respondent. 

The  plaintiff,  suin^^f  to  recover  money  voluntarily  paid 
by  her  to  the  defendant,  alleged  that  the  payment  had 
been  obtained  by  fraud.  Hrld  that  the  onus  was  on 
the  plaintiff  to  prove  her  allegations,  and  not  on  the 
defendant  to  prove  them  untrue. 

The  plaintiff  in  this  case  sued  to  recover 
certain  sums  paid  by  him  to  the  defendant. 
She  states  in  her  plaint  that,  after  her  hus- 
band's death,  the  defendant,  who  had  been 
.acting  as  his  agent,  represented  that  2,000 
rupees  were  due  to  him  from  her  husband's 
estate  on  account  of  articles  bought  by  him 
for  her  husband  ;  that  30a rupees  were  due  to 
him,  being  his  salary  as  agent ;  and  that  500 
rupees  were  required  to  enable  him  to  carry 
on  a  law-suit  for  her  which  was  pending. 
The  plaintiff  further  states  in  h^r  plaint  that 
she  paid  the  sums  asked  for,  but  that 
she  subsequently  discovered  that  all  the  re- 

i)resentations  made  were  false  and  fraud ulent- 
y  made,  and  that  nothin«:  whatever  was  due 
either  from  herself  or  from  her  husband's 
estate  to  the  defendant ;  and  she  denied  that 
^ny  money  was  required  for  any  law-suit. 

The  defendant  admitted  receipt  of  the 
money,  and  insisted  that  it  was  due  and  pro- 
perly applied. 


The  Lower  Appellate  Court  decided  a^ain 
the  plaintiff,  who  now  appeals  special! 
urging  that  the  onus  of  proof  was  wrong 
put  upon  her,  and  contending  that,  as  | 
defendant  admitted  receipt  .of  the  money, 
was  for  him  to  discharge  himself  of  it. 

We  think  the  Lower  Court  is  right,  ^ 
that,  before  the  plaintiff  could  recover  in 
suit,  it  was  necessary  to  prove  her  case 
laid  in  her  plaint.     The  moneys  which 
seeks  to  get  back  were  paid  by  her  v 
tarily,  and  under  no  compulsion  to  the  defi 
ant :  her  whole  case  is  founded  on  disti 
charges  of  fraud ;  and,  under  such  circi 
stances,  it  is  clearly  not  enough  for  a  plai 
to  say :  **  You  admit  receipt  of  the  mone^ 
have   no    evidence    to    prove   what  I  h 
alleged  in  my  plaint,   but  you  must  pi 
that  those  allegations  of  mine  are  untroc^ 

The  appeal  is  dismissed  with  costs. 


The  6th  January  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
pherson,  Puisne  Judges. 

Appellate  Court  (Decision  by — on  a  diff< 
point  trom  first  Court). 

Case  No.  382  of  1864. 

Special  Appeal  from  a  decision  passed  by  M\ 
vie  Mahomed  Nazi^n  Khan,  Principal S\ 
Ameen  of  Mymensing,  dated  the  $th  Dt 
i86j,  reversing  a  decision  passed  by  the 
siff  of  that  District,  dated  the  iSth 
1863. 

Luckhee  Dossee  (Plaintiff),  Appellant^ 

versus 

Mahomed  Afzul  and  others  (Defendairf 

Respondents.     ^ 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

None  for  Respondents. 

Where  the    parties  themselves  and  the  first 
have  treated  a  certain  question  as  the  most  ifflF 
one  in  the  suit,  the  Appellate  Court  should  not 
the  case  on  a  totally  different  point,  and  'igoot 
original  question. 

One  Sreehurry  Nundee  had  four  sol 
Sibnauth,  Bydonauih,  Kassinauth.  and  ^ 
gurnauth.  Sreehurry  Nundee  died,  lea^ 
certain  property,  an  eight  annas  share, 
which  is  now  in  the  possession  of  soffl^ 
the  defendants,  who  base  their  title  W 
purchase  (at  a  sale  in  execution  of  a  decg 
of  the  right  and  interest  of  Kassinw 
All  the  four  sons  of  Sreehurry  are  a«^ 
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Sbiuuith  and  Bydonauth  having  died  before 
other  two.    The  plaintiffs  are  the  heirs 
representatives  of  Sibnauth  and  Bydo- 
^d  they  sue  to  establish  their  title  to 
half  of   Sreehurry's    property,    claim- 
4  annas  through  Sibnauth,  and  4  annas 
rb  Bydonauth.     The  plaintiffs'  case  is 
Sreehurry  having  died   be/ore  any  of 
inos  the  latter  became  entitled  each  to  a 
share  of  his  property.     The  defend- 
.vho  claim  under  Kassinauth,  allege  that 
r?  died  having  made  a  will,  whereby 
'Hi  his  property  to  his  four  sons,  with  a 
n»  that,  if  any  son  died  childless,  then 
share  should  go  over  to  the  surviving 
i;  that  Sibnauth   and   Bydonauth    both 
'childless;    and    that    therefore    their 
passed  to   Kassinauth   and   Juggur- 
who  so  got  the  whole  property  between 

Coart  of  first  instance  found  the  will 

Ipfoved,  and  gave  a  decree  in  favour  of  the 

'wiffs.    On  appeal,   the   case    originally 

op  seems  to  have  been  lost  sight  of.     It 

lAcn  contended,  and  found  as  a  fact  by 

fUurt.that  Sibnauth  and  Bydonauth  both 

*  before  their  father,  and  therefore  took 

interest  in  his  estate,  and  consequently 

the   plaintiffs     could    claim     nothing 

"gh  them.    The  existence  of  a  will  is 

even  alluded  to  in  the  judgment  of  the 

Appellate  Court.     It   is   found   as  a 

[fcf  both  the  Courts,  and  is  admitted  by 

ties,  that  Sibnauth  died  in  Jeyt  1248, 

luth  in  Srabun  1248,  and  Sreehurry, 

father,  in  Maug  1248. 

special  appeal  it  is  contended  that,  as 

paginal  defence  was  founded  exclusively 

alleged  will  of  Sreehurry,  the  Appellate 

▼as  wrong  in  entertaining  an  entirely 

defence,  in  which  a  title,  independent  of 

•til,  was  for  the  first  time  set  up.     It  is 

contended  that  there  was  in  fact  no  evi- 

ihai  the  father  survived  his  two  sons, 

that  the  Court   held   that  he    did    so 

{jh  a  mistake,   and   solely  because   it 

kred  that  the  three  dates  given  above 

ily  and  conclusively  proved  that  he 

^.  whereas  (it  is   urged)  those   dates 

*  nothing  of  the  kind,  being  dates  not 

^i^g  to  the  usual  Bengalee  year,  but 

"Dg  to  the  Umlee  year  which  prevails 

w*  district  where  the  parties  reside  and 

^ttuscof  action  arose,  and  in  which  year 

Upowh  of  Maug  precedes  Jeyt  and  Srabun. 

"*  think  that  the  case  must  be  remanded, 

'«  has  been  an  entire  departure  in  the  Ap- 

"J*  Coart  from  the  issue  originally  raised, 

«  vas  whether  Sreehurry  did  or  did 


not  make  a  will.  There  was  no  all^gaflon 
in  the  first  instance  that  the  sons  died  before 
their  father,  and  the  Lower  Appellate  Court 
is  certainly  bound,  if  it  decides  a  case  on  an 
entirely  new  issue,  to  state  why  that  original- 
ly raised  is  abandoned.  It  is  most  unsatisfac* 
tory  that,  in  a  case  like  this,  where  the  parties 
themselves  and  the  Court  of  first  instance 
have  considered  the  question  of  will  or  no 
will  to  be  the  important  question  in  the  suit, 
the  Appellate  Court  should  totally  ignore 
that  question,  and,  without  giving  any  reason 
for  so  ignoring  it,  decide  the  case  on  a  total* 
ly  different  point.  Moreover,  though  some 
evidence  besides  the  mere  dates  seems  to 
have  been  given  to  show  that  Sreehurry 
died  be/ore  his  sons,  we  think  that,  under 
the  circumstances,  it  is  necessary  that  the 
Court  should  give  a  distinct  finding  as  to 
whether  the  dates  admitted  were  dates  accord* 
ing  to  the  Umlee  or  according  to  the  Ben* 
galee  year.  If  by  the  latter,  the  dates,  which 
the  plaintiffs  themselves  admitted  to  be  cor- 
rect, put  them  out  of  Court  at  once ;  but  it 
does  not  seem  probable  that  they  would 
have  launched  their  suit  with  a  statement  of 
dates,  showing  on  the  face  of  them  that  they 
had  no  cause  of  action.  We  observe  that 
the  Lower  Appellate  Court  speaks  of  it  as  the 
Bengalee  year,  but  this  is  apparently  done 
incidentally  rather  than  as  an  absolute  find- 
ing that  it  was  not  Umlee. 

The  suit  is  remanded  for  trial  with  refer* 
ence  to  the  above  observations. 


The  6th  January  i865. 

Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 
Acquiescence  without  fraud,  no  bar. 
Case  No.  2092  of  1864. 
Special  Appeal  from  a  decision  passed  by  Mr. 
F.  L,  Beaufort,  Judge  of  the  24'Pergunnahs, 
dated  the  28th  March  1864,  reversing  a  decree 
of  Baboo   Koylas   Chunder  Deb,   Principal 
Sudder  Ameen  of  that  District ,  dated  the  jisi 
March  1863. 
Bindoo  Baseenee  Dabea  (Defendant), 

Appellant, 

versus 

Taraprosono  Banerjec  (Plaintiff), 
Respondent. 

Baboo  Nobin  Kissen  Mookerjee  for 
Appellant^ 

c        * 
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Va^oo  Sreenauik  Doss  for  Respondent. 

A  judgment-debtor  did  not  oppose  a  claim  success- 
fully m^e  by  a  third  party  to  property  of  the  debtor 
which  was  seized  in  execution  ot  decree.  Held  that, 
in  the  absence  of  fraud  in  the  debtor  as  against  his 
judgment-creditor,  the  debtor's  not  opposing  the  claim 
of  the  third  party  was  no  bar  to  his  suing  the  latter 
to  recover  from  him  the  property  he  had  claimed. 

In  this  case  the  plea  in  special  appeal  is 
that,  as  the  defendant,  appellant,  obtained  the 
release  of  the  property,  on  the  allegation 
of  his  title,  in  the  presence  of  Bishonaih  and 
Ramchunder,  judgment-debtors,  and  with- 
put  objection  on  their  part,  it  is  not  open  to 
plaintiff,  who  claims  through  Bishonath,  to 
come  in  and  set  aside  that  which  was  done 
by  his  consent,  in  fraud  of  his  judgment-- 

{ creditors.  But  the  defence  of  special  appel- 
ant does  not  allege  fraud,  but  merely  ac- 
quiescence. Therefore,  we  cannot  consider 
he  ground,  now  taken  in  special  appeal,  as 
,  javing  been  urged  before  the  Lower  Appel- 
ate Court.  Mere  allegation  of  acquiescence, 
without  distinct  allegation  of  fraud,  will  not 
bar  the  plaintiff. 

We  accordingly  dismiss  this  special  appeal 
with  costs. 


The  6th  January  1865. 

Present ; 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson.  Puisne  Judges. 

Refusal  of  Court  to  summon  a  party  as  a 

witness. 

Case  No.  2077  o^  1864. 

Special  Appeal  frdm  a  decision  passed  by  Mr, 
«    A.  Pigou,  Judge  of  Hooghly,  dated  the  22nd 
April  1864,  affirming  a  decision  of  the  Addi- 
tional  Principal  Sudder  Ameen  of  that  Dis- 
trict ^  dated  the  'jth  August  1863. 

Matungunee  Dabea  (Plaintiff),  Appellant, 

versus 

Kalee  Dabea  and  others  (Defendants), 
Respondents, 

Mr,  M,  Stephen  and  Baboo  Womesh 
Chunder  Banerjee  for  Appellant. 

Baboo  Prosono  Coomar  Sein  for 
Respondents. 

If  a  party  is  certified  to  be  a  material  witness,  and 
there  is  no  spedal  reason  why  he  should  not  be  sum- 
monedj  a  Court  does  not  properly  or  legally  exercise  the 
discretion  vested  in  it  by  Section  162  of  Act  VlII.  of  1859, 


in  refusing  to  summon  him,  merely  because  other  mi 
rial  witnesses  are  relied  on,  or  may  be  called. 

The  plaintiff  in  this  suit  applied  at  \ 
early  stage  of  the  case  to  have  the  d^fendi 
Obhoy  Churn  summoned  to  give  evidca 
stating  that  he  was  a  material  witness,  a 
knew  all  the  facts  of  the  case.  The  Court 
first  instance  refused  to  summon  him  on  ( 
ground  that  there  were  other  witnesses,  a 
that  the  plaintifT  did  not  specially  relyj 
Obhoy  Churn's  testimony.  On  appeal,! 
suit  has  been  dismissed.  The  plaintiff  tk 
tended  that  Obhoy  Churn  should  have  b^ 
summoned  and  examined.  The  Lower  Ap| 
late  Court  confirmed  the  decision  of  thc| 
Court,  not  alluding  even  to  the  objeciioi 
to  Obhoy  Churn. 

The  same  objection  is  now  repeated 
us,  and  we  think  it  valid.     It  is  clear, 
the  judgment  of  the  Court  of  first  ins 
that    Obhoy    Churn's    evidence    was 
material  to  the  case ;  and,  as  no  substJ 
reason  is  given  or  seems  to  have  existed i 
not  summoning  him,  he  certainly  should 
been  summoned.     If  a  party  is  certified^ 
a  material  witness,  and  there  is  no  ^ 
reason  why  he  should  not  be  summons 
appears  to  us  that  a  Court  does  not  pi 
or  legally  exercise  the  undoubted  disci 
which  is  vested  in  it  by  Section  162  o£^ 
VIII.  of  1859,  in  refusing  to  summon 
merely  because  other  material  wiinessf 
relied  on,  or  may  be  called.     The  appli< 
made  to  the  Court  by  the  plaintiff  was 
face  of  it  quite  sufficient  to  warrant  the 
of  the  summons,  unless  special  cause 
shown  against  it,  and  no  such  cause  scei 
have  been  shown  in  this  case. 

The  case  is  remanded  for  re-trial  ^t 
ference  to  the  above  remarks. 


The  5th  January  1865. 

Present :  j 

The  Hon'ble  J.  P.  Norman,  Of  dating  (4 
Justice,  and  C.  Steer,  Puisne  Judge*  ] 

Joint  property  (Gift  oO— Consent  by  one  of  I 
brothers  (Repudiation  of).  j 

Case  No.  2295  of  1864. 

Special  Appeal  front  a  decision  passed  hyH 
Gobind  Chunder  Chowdhry  Roy  Bake^ 
Principal  Sudder  Ameen  of  Beerhm 
dated    the    28th    June    1864,    reversinfi^ 
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i^isicH  passed  by  the  Moonsiff  of  that  Dis- 
iridf  dated  the  ^oih  December  1863. 

Hahanond  Adhikaree  and  others  (Plaintiffs), 
*  Appellants, 

versus 

Sarodaprosad  Chottoraj  and  others 
(Defendants),  Respondents, 

Opender  Chunder  Bose  for  Appellants. 

•jWw  Khetternath  Bose  for  Respondents. 

^A  miial  consent  by  one  of  two  brothers  to  a  gift  of 
E property  was  repudiated  by  both  jointly,  but  was 
edtothe satisfaction  of  the  Lower  Court.  Held  that 
tbntherwhodid  not  actually  consent,  if  he  contended 
:  be  was  not  bound  by  the  consent,  should  do  so 
BClIy  by  alleging  that  his  rights  and  interests  were 
e,  and  not  affected  by  any  acts  of  his  brother. 

[h  this  case  the  plaintiffs  sue  jointly  for 
ssion  of  certain  lands  which  they  al- 
to have    belonged    to    their     uncle 
iecb. 

[k  inras  out  that  the  properly  in  dispute 
twt  the  properly  of  Nobodeeb,  but  of 
lamohun,   from   whom  it   came   to   his 
Sosee  Mookhee  and  to  the  plaintiffs 

m  or  eight  years  ago,  at  the  time  of 

marriage  of  a  grand-daughter  of  hers, 

Mookhee  made  a  gift  of  the  lands  to 

grand-daughter,    with    the   consent   of 

mnd,  as  the  Lower  Court  finds. 

case  of  the  defendants  is  that  the  gift 

tde  with  the  consent  of  both  the  plaint- 

Both  the   plaintiffs  join  in  a  special 

1,  and  urge  that  the  •*  verbal  consent 

jahanand  cannot  be  valid  and  bindmg  as 

ifisl  both  the  plaintiffs,  and  that  the  Lower 

vas  wrong  in  dismissing  the  suit." 
^t  think  that,  as  this  objection  has  been 
en,  not  by  Rakal  Singhy,  but  by  the  two 
Ms  jointly,  and  as  Rakal  did   not  se- 
•Ij  allege,  and  does  not  now  allege,  that 
f^  separate,  and  not  bound  by  the  consent 
■IS  brother,  it  cannot  be  allowed, 
k  is  perfectly  possible  and  probable  that 
mnd  gave  his  consent  as  manager  and 
<rf  the  family,  and  therefore  Rakal  was 
d  by  it. 
K  Rakal  wished  to  object,  he  should  have 
^  so  expressly  and  distinctly  to  the  effect 
his  rights  and  interests  were  separate, 
not  liable  to  be  affected  by  any  acts  of 
l^odier.    But  we  do  not  find  that  any 
artion  was  so  taken.     Botli  plaintiffs  take 
^J€^tion,  as  if  they  were  equally  entitled 
trepiuiiate  the  verbal  consent  as  not  being 
"fl»gttponthem. 


It  is  probable  that,  if  Rakal's  objecUonfhad 
been  taken  in  the  proper  mode,  and  brought 
to  the  notice  of  the  Lower  Court,  it  could 
have  been  shown  that  the  consent  of  both 
plaintiffs  was  given.  There  was  certainly 
evidence  to  support  this  plea  of  the  defend- 
ants, and  the  Lower  Appellate  Court,  in 
effect  finding  it  to  be  proved,  dismissed  the 
plaintiff's  suit. 

Under  these  circumstances,  we  see  no 
reason  to  interfere  with  the  decision  of  the 
Principal  Sudder  Ameen,  and  we  therefore 
dismiss  this  appeal  with  costs,  except  that 
the  fees  of  the  respondents'  pleader  must  be 
disallowed,  inasmuch  as  he  was  not  present 
to  assist  the  Court  at  the  hearing  of  the 
appeal. 


The  6th  January  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover 

Puisne  Judges. 

Limitation— Pre-emption. 

Case  No.  2210  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Sarun^  dated  the 
14th  May  1864,  reversing  a  decision  of  the 
Moonsiff  of  Chuprahj  dated  the  2nd  March 
1864. 

Ghoshain  Gobind  Pershad  (Defendant), 

Appellant, 

versus 

Bebee  Fatima  (Plaintiff),  Respondent. 

Baboo  Kallee  Kissen  Sein  for  Appellant. 

Baboo  Kissen  Succa  Afookerjee  for 
Respondent. 

The  words  *'  taken  possession"  in  Clause  i.  Section  i. 
Act  XIV.  of  1559,  niean  an  actual,  and  not  a  mere  con- 
structive, possession ;  so  that  a  nVht  of  'pre-emption 
must  be  enforced  within  a  year  from  tne  purchaser  taking* 
manual  possession  of  the  property  in  dispute. 

Special  appellant  in  this  case  held  certain 
land  under  a  deed  of  conditional  sale.  At 
the  end  of  the  term,  notice  of  foreclosure  was 
issued  ;  and  the  year  of  grace  having  expired, 
the  deed  of  sale  was  made  absolute.  A 
third  party  was  in  actual  possession  of  the 
land  under  a  zur-i-peshgee  lease,  and  special 
appellant  applied  to  have  him  ejected  on 
payment  of  the  amount  due  on  his  zur-i- 
peshgee.  This  application  was  granted,  and 
the  special  appellant  received  possession 
under  this  decree  on  the  loth  March  1863. 

Special  respondent  claimed  the  right  of 
pre-emption.     The  right  W|is  not  denied,  and 
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boln  Ci)urts  have  found  that  the  usual  legal 
preliminaries  have  been  complied  with.  But 
it  was  urged  by  the  other  side  that,  in  accord- 
ance with  Clause  i,  Section  i,  Act  XIV.  of 
1859,  the  claim  was  barred,  not  having  been 
preferred  wiihin  one  year  from  the  dale  of 
the  other  party's  taking  possession. 

The  Moonsiff  considered  that  the  special 
appellant's  possession  dated  from  the  23rd  of 
November  1862,  the  date  of  expiiy  of  the  year 
of  grace.  But  the  Principal'  Sudder  Ameen 
held  that,  according  to  the  Section  above 
quoted,  actual  taking  of  possession  was  re- 
quired, and  that,  as  that  did  not  happen  till 
the  loih  of  March  1863,  the  claim  was 
brought  within  time. 

The  only  point  for  consideration  in  special 
appeal  is,  what  meaning  is  to  be  attached  to 
the  words  "  taken  possession." 

We  are  of  opinion  that  these  words  must 
be  construed  literally,  and  that  the  meaning 
of  the  Section  is  an  actual  possession,  and  not 
a  mere  constructive  one.  The  object  of  the 
law  was  to  give  parties  who  had,  or  thought 
they  had  a  right  of  pre-emption,  due  notice  of 
any  transfer  adverse  to  their  interests,  and  this 
could  best  be  known  by  the  fact  of  the  new 
purchaser  taking  manual  possession  of  his  pro- 
perly. Were  constructive  possession  sufficient, 
it  would  be  impossible  for  intending  claimants 
to  know  of  the  existence  of  a  right  which 
was  inimical  to  iheir  own. 

In  the  present  case  we  observe  that  the 
mortgagee  had  no  possession  of  any  kind  till 
the  decree  of  the  loth  of  March;  a  third 
party  being  the  actual  holder  of  the  land 
whose  title  could  not  be  disposed  of  without 
payment  of  the  amount  advanced  under  the 
zur-i-peshgee  lease. 

We  think,  therefore,  that  the  Principal 
Sudder  Ameen  was  right;  and  that,  as  the 
first  suit  was  brought  within  a  year  from  the 
date  of  the  special  appellant's  "  taking  pos- 
session "  of  the  property,  his  claim  to  pre- 
emption was  brought  within  time. 

The  appeal  is  dismissed  with  costs. 


The  6th  January  1865. 

Present  : 

The    Hon'ble    J.    P.    Norman,     Ojfficialing 
Chief  Justice,  and  C.  Steer,  Puisne  Judge, 

Settiement  of  land— Purchase  of  Zemindary 
rights— Rights  of  xormer  Proprietors. 

Case  No.  2279  of  1864. 

Special  Appeal  from  a  decision  passed  by  Moul- 
vie  Mahomed  P^fieim  Khan  Bahadoor,  Prin- 


cipal Sudder  A meen  ofAfymensingh,daiid\ 
3rd  June  1864,  reversing  a  decision  of  Ba^ 
Nund  Coomar  Bose,  Moonsiff  of  Baseepo 
dated  the  2gth  August  1863,  ^ 

Mahomed  Nazir  (Plaintiff),  Appellant, 

versus 

Zahoor-ul-Huq  and  others  (Defendants) 

Respondents. 

Baboo  Anund  Chunder  Ghosaliox 
Appellant. 

None  for  Respondents. 

A  revised  settlement  made  with  A.  for  himself,  uA 
trustee  for  B.,  does  not  destroy  B.'s  rights  in  thepropd 
Nordoes  the  subsequent  purchase  by  A.  of  thezemiodj 
rigrht  from  the  Government  destroy  the  rights  of  tl 
proprietors,  the  purchase  being  not  of  the  corpus i. 
property,  but  the  purchase  of  the  right  to  reccivej 
Government  revenue  assessed  upon  the  property. 

The,  plaintiff  is  a  purchaser  of  the  ri 
and  interests  of  one  Khoda  Nawaz  Khan, 
he  sues  in  right  of  his  purchase  for  a  s 
in  a  certain  resumed  property. 

It  appears  that  the  property  was  fonui 
held  by  Khoda  Nawaz  Khan,  with  whom 
Angoor  Jan  Bebee,  as  the  first  Court  fi 
a  permanent  settlement  of  the  property 
made  by  the  revenue  authorities  subseq 
to  its  resumption  by  Government.    After 
settlement  was    concluded    with  the  a' 
two  parties,  it  appears  that,  on  the  repre 
tion  of  Zahoor-uI-Huq,  the  defendant  in 
case,  a  review  of  the  terms  of  the  settle 
and  a  fresh  engagement  became  neces 
Zahoor-ul-Huq,   representing  himself  to 
a   purchaser  from   Angoor  Jan  Bebee 
the   heir  of   Khoda   Nawaz  Khan,  got 
Collector   to   make   the    revised   settle 
with  him  ;  and  afterwards,  when  the  Gov 
ment    sold    its     proprietary    rights   in 
property,   Zahoor-ul-Huq   became  the  p« 
chaser. 

The  first  Court  was  of  opinion  that 
revised  settlement  effected  with  Zahoor 
Huq   did  not  destroy  the  rights  of  K 
Nawaz  Khan  in  the  propert}';  and  the 
chase  by  Zahoor-ul-Huq  of  the  zemin 
right   from   the   Government  is  equally 
efficacious  as  respects  the  rights  of  the 
proprietors. 

The  Principal  Sudder  Ameen  rcve 
this  decision,  thinking  that  the  revised  sc' 
ment  and  subsequent  sale  extinguls 
whatever  rights  Khoda  Nawaz  Khan  mi 
previously  have  had  in  the  property. 

If  the  facts  found   by  the  first  Court 
correct  (and  that, they  are  not  correct, 
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IWJpal  Sudder  Ameen  does  not  say),  then 
Is  clear  that,  if  Khoda  Nawaz  Khan  was  a 
pprietor  when  the  first  permanent  setile- 
Kflt  was  made,  he  was  a  proprietor  when 
fc  rettsed  setilenaent  was  made,  and  had  a 
#t  to  participate  in  it  to  the  extent  of  the 
rest  he  held  in  the  property.  The  re- 
settlement, though  made  with^Zahoor- 
Haq  alone,  must  therefore  be  regarded 
M  seitlement  made  by  Zahoor-ul-Huq  for 
twif  and  as  trustee  for  Khoda  Nawaz 
pffljand  this  person  or  any  one  represent- 

Sf  bim  has  a  right  to  claim  from  Zahoor-ul- 
^oq  whatever  share  or  interest  Khoda  Nawaz 
«'as  entitled  to.     The  subsequent  pur- 
by  Zahoor-ul-Huq   of  the   rights    of 
ment  does  not  confer  on  Zahoor-ul- 
a  right  to  ignore  the  previously  exist- 
rigbts  of  the  owners,  for  the  purchase 
Zaiioor-ul-Huq    was  not  a  purchase   of 
corpus  of  the  property,  but  the  purchase 
the   right    to    receive    the   Government 
nc  assessed    upon   the    property   from 
proprietors. 

h  this  view   of   the  case,   we  think  the 
ent  of  the   Principal  Sudder  Ameen 
'ether  erroneous;   and    upon    the    facts 
'  by  the  first  Court,  it  is  clear  he  should 
npheld  the  judgment.     We  accordingly 
'  the  judgment  of  the  Principal  Sudder 
,  and  restore  the  judgment  of  the  first 
and  the  special  respondent  will  pay 
costs  of  suit. 


The  6th  January*  1865. 

Present : 

teHon'ble  C.  B.  Trevor  and  G.  Camp- 
bell, Puisne  Judges. 

Court  (JudRment  ofj— Sale  by  Hus- 
bind  to  Wife— Mortgage  by  Wife. 

Case  No.  1903  of  1864. 

Appeal  from  a  decision  passed  by  Mr. 
Toogood,  Judge  of  Beerbhoom,  dated  the 
^*  April  1864,  affirming  a  decision  passed 
9  ^hoo  Gobind  Chunder  Chowdhry,  Prin- 
f^l  Sudder  Ameen  of  that  District,  dated 
w  i4k  September  1863. 

BKlluck  Chunder  Ghose  (Defendant), 
Appellant, 

versus 

i^  ^^  ^^^  *"^  ^^^^'"^  (Plaintiffs),  and 
J»e  remaining  Defendants,  Respondents. 

^^'3J'^^'>'^^  and  R.  T.  Allan  and 
°^^lm  Rajendro  Misser  for  Appellant. 


Mr.  y.  Cochrane  and  Bahoos  Dwarkatmuth 
Miller  and  Kishen  Succa  Afookefjee  for 
Respondents. 

Both  the  Lower  Courts  havings  found  that  the  alleged 
sale  of  the  property  (in  the  possession  of  the  defendant,  a 
mortgagee)  to  a  wife  by  her  husband  was  not  bond  fide, 
the  bona  fides  of  the  mortgage  entered  into  by  the  wife, 
with  the  knowledge  of  her  husband,  became  a  material 
issue  in  the  case.  The  first  Court  found  that  it  was  not  a 
Ao«a/rf^  transaction,  and  the  Judg«  concurred  in  the 
finding.  Hkld  that  the  mere  expression  of  concurrence 
by  the  Judge  (the  finding  concurred  in  being  supported 
by  no  satisfactory  reasons)  was  not  sufficient,  and  that 
the  Judge  should  have  stated  the  grounds  of  his  agree- 
ment. 

One  Radha  Gobind,  a  defendant  in  this 
suit,  and  formerly  the  zemindar  of  the  estate 
in  which  the  plaintiff's  putnee  talook  is 
situated,  executed  on  the  28th  February 
1842  a  conveyance  of  the  property  to  his 
wife  Shibo  Soonduree.  She,  in  1846,  exe- 
cuted a  mortgage  in  English  form  to  Anund 
Chunder  Ghose,  the  guardian  of  the  then 
minor  Khelluck  Chunder  Ghose,  for  the  sum 
of  Rs.  lo.oco,  and  gave  a  bond  for  the 
amount.  Radha  Gobind  joined  in  the  con- 
veyance disclaiming  any  property  in  the 
estate.  In  1847,  the  mortgagee  sued  in  the 
Supreme  Court  for  foreclosure,  and  a  receiver 
was  appointed,  who,  on  the  i6th  May  1849, 
sold  a  putnee  talook  held  by  one  Ram  Soon- 
dur,  bearing  a  jumma  of  Rs.  1,046,  for 
arrears  of  rent,  which  was  purchased  bena- 
mee  by  Radha  Gobind  himself  in  the  name 
of  Sham  Loll  Kur.  In  April  1853,  Radha 
Gobind,  looking  upon  himself  still  as  zemin- 
dar, notwithstanding  the  sale  to.  and  mortgage 
by,  his  wife  in  1842  and  1846  respectively, 
and  considering  that  the  putnee  purchased 
by  himself  benamee  had  merged  in  the  su- 
perior title,  granted  a  new  putnee  lease  to  the 
plaintiff  on  a  jumma  of  Rs.  646.  The 
mortgagee,  on  the  9th  December  1853,  ob- 
tained a  decree  for  foreclosure,  and  on 
7th  January  1854  he,  through  the  Sheriff, 
obtained  possession.  In  April  1854,  the 
mortgagee  in  possession  petitir^ned  the  Collec- 
tor for  the  sale  of  the  putnee  for  arrears, 
alleging  that  the  jumma  was  Rs.  1,046. 
Flail. tiff  objected,  but  his. objection  was  dis- 
allowed by  the  Collector.  He  now  brings 
the  present  suit  for  a  confirmation  of  his 
putnee  right. 

This  case  came  up  to  the  Court  in  special 
appeal,  and  on  the  31st  March  1863  ^^^e  case 
was  remanded  to  the  Lower  Court  with  the 
following  observations :— "  Now  it  is  clear 
that  the  title  pleaded  by  the  plaintiff  is  one 
which  Radha  Gobind  could  have  created 
only  as  proprietor;  and  if  yie  plaintiffs,  hold- 
er      ' 
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ing  fhe  J>utnee  bond  fide  on  payment  of  con- 
sideration, plead  and  prove  that  they   took 
their  title  from  a  party    who    was    dealing 
with  this  and  other  property  claimed  by  the 
defendant   as   proprietor,   then  the  whole  of 
the  transactions,  previous  to  the  creation  of 
the  new  putnee,  were  not  bond  fide.     When 
they     show    the    relationship    between    the 
parties,  and,  besides  that,  a  series  of  evidence 
showing  that   Radha  Gobind   exercised   the 
right  of   a   proprietor,  it    must  be  admitted 
that  they  have  made  out  a  primd  facie  case 
sufficient  to  throw  the  onus  upon  the  defendant 
to  prove  that,  on  the  occasion  of  the  transfer 
by  Radha  Gobind  to  his  wife,   consideration 
was  paid  by  her,  and  that,  on  the  occasion  of 
the    mortgage,    consideration    passed    from 
Kheliuck  to  Shibo  Soonduree,  or,  if  the  pass- 
ing of  the  consideration  in  the  first  case  be 
not  proved,  to  Radha  Gobind,   before  they 
can   be   entitled   to   question   the  power   of 
Radha  Gobind  to  create  a  new  putnee."  The 
case  was  therefore  remanded  to  the  Lower 
Appellate  Court,  in  order  that  it  might  try 
the  case  with  reference  to  the  above  remarks. 
On  the  case  going  to  the  Judge,  instead 
of  trying   it  himself,  he  remitted    it   to   the 
Court  of  first  instance.     The  Principal  Sud- 
der  Ameen  laid  down  two  issues :  rsf,  Had 
any  consideration  passed  from   the   wife   to 
the  husband  at  the  time  of  the  alleged  sale } 
and,  2nd,  Had  any  consideration  passed  from 
the   mortgagee  to   Shibo  Soonduree   at  the 
time  of  the  mortgage }     The  Principal  Sud- 
der  Ameen  found  both  these   issues  in  the 
negative,  and  decreed  plaintiff's  suit. 

On  appeal,  the  Judge  confirmed  the  first 
Court's  judgment  with  the  following  re- 
marks : — "  The  Lower  Court  has  found  that 
the  further  evidence  it  has  taken  is  not  suffi- 
cient to  prove  the  issues  which  have  been 
framed  by  order  of  the  High  Court,  and  has 
consequently  decreed  the  case  with  costs.  I 
concur  in  this  opinion.  It  has  been  ruled  in 
the  case  of  Gopee  Kishen  Gossain,  Appel- 
lant, versus  Gnnga  Pershad  Gossain.  decided 
by  the  Privy  Council  on  the  17th  and  i8th 
•July  1854,  that  the  criterion  in  India  is  to 
consider  from  what  source  the  money  comes 
with  which  the  purchase-money  is  paid.  In 
this  case  there  has  been  no  evidence  given 
that  the  respondent  had  any  separate  pro- 
perty, or  that  it  was  from  her  own  funds 
that  the  purchase-money  was  paid/'  The 
Judge  rejected  the  appeal,  affirming  the 
judgment  of  the  Lower  Court  wiih  co.sis. 

The  defendant  below  now  appeals  specially, 
urging  that  the  Judge  has  not  given  any 
sufficient  answer  «in  his    judgment   to   the 


second  issue  laid  down  by  the  PriQcifM 
Sudder  Ameen ;  that  the  mere  statement  1 
concurrence  by  him  in  the  view  of  the  Lowi( 
Court  is  insufficient ;  and  that  the  case  shool 
be  remitted  for  a  clear  finding  on  this  issn 
with  a  statement  of  the  grounds  on  whi4 
the  conclusion  on  which  he  may  arrive  resi 

It  wiir  be  observed  that  the  second  issv| 
as  laid  dowti  by  this  Court  in  its  order  of  Vi 
mand,  and  that  which  the  Principal  Sudti^ 
Ameen  proposed  as  the  second  issue  befoi 
him,  are  not  exactly  the  same.  But,  on  coi 
sideration,  we  think  that  the  issues  of  tl 
Principal  Sudder  Ameen  are  correct. 
Radha  Gobind  actually  Sold  the  proper 
bond  fide  to  his  wife,  then  the  present  si 
would  be  concluded,  for  plaintiff  comes  1 
under  Radha  Gobind,  who  on  this  suppositic 
would  have  no  right  to  the  property.  ] 
however,  Radha  Gobind's  sale  be  not  prov^ 
to  be  bond  fide,  in  that  case  the  bond  fidttA 
the  mortgage  granted  by  her  to  the  defei^ 
ant,  with  the  knowledge  of  Radha  Gobini 
is  the  main  issue  in  the  case. 

The  Lower  Courts  have  found  that  d| 
alleged  sale  of  the  property  in  the  possessit 
of  the  defendant,  mortgagee,  to  the  wife  i 
the  husband,  is  not  bond  fide.  The  b^ 
fides,  therefore,  of  the  mortgage  entered  iff 
by  the  wife,  with  the  knowledge  of  thehusbaa 
is  a  material  issue,  in  the  case.  The  Princ 
pal  Sudder  Ameen  has  found,  for  reasd 
given  by  him  which  are  by  no  means  saS 
factory,  that  it  was  not  a  bond  fide  traH 
action,  and  the  Judge  has  concurred  in  d 
same.  . 

Now,  this  concurrence  in  an  obscure  ju4 
ment,  stated  as  succinctly  as  it  has  been  | 
the  Judge,  we  think  altogether  insu(5ci«i 
Passing  over  the  Objection  that  the  Prifij 
pal  Sudder  Ameen's  judgment  was  passi 
altogether  without  jurisdiction,  for  the  9 
mand  order  of  this  Court  limited  the  d 
quiries  to  the  Lower  Appellate  Court.  ^ 
accepting  it  as  a  legal  judgment,  we  thtt 
that  the  judge  should  have  cleariy  stated 
grounds  for  his  agreement  with  it,  and 
he  has  not  done  so  is  clear.  The  rem 
cited  above  refer  simply  to  the  first  issii| 
and  we  gather  from  the  concluding  remail 
of  his  judgment  that  the  Judge  considd 
himself  precluded  from  enquiring  into  d| 
issues  as  laid  down  by  the  Principal  Suddi 
Ameen.  But,  be  this  as  it  may,  we  thid 
that  the  defendant  below  is  entitled  to  a  eld 
finding  on  the  issue,  whether  the  mortgi| 
executed  in  his  favor  bv  Shibo  ^ondaf« 
with  the  knowledge  of  her  husb^ll,  wa* 
bond  fide  one  or  not. 
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it  appears  that  evidence  has  been  dis- 
"  bj  the  defendant  since  the  hearing 
case  by  the  Judge,  which  may  material- 
^rfec^ibe  conclusion  at  which  the  Court 
We  remit,  therefore,  the  case  to 
fjodge,  with  directions  to  come  to  a  clear 
hi  OQ  the  issue  above  laid  dowir ;  and 
^empower  him  lo  receive  any  fresh  evi- 
eiiher  documentary  'or  oral,  which 
•panj  may  wish  to  offer  in  elucidation 
several  contentions. 


The  7th  January  1865. 

Present : 

Honble  F.  B.  Kemp  and  F.  A.  Glover, 
\Puisne  jfudges, 

Jttinma  (Fixity  of). 

Case  No.  2223  of  1864. 

B«  Appeal  from  a  decision  passed  by  Mr. 

C.  Rabeholm,  Extra  Assistant  Comniis- 

ter  of  Maunbhoonit  dated  the   12th  May 

w^,  affirming  a  decision  of  Baboo  Kishen- 

fiad  Chowdry,  Moonsiff  of  Chattah^  dated 

ijih  August  1863, 

tjah  Nilmonee  Singh  Deo  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Ram  Misree  and  others  (Defendants), 
Respondents, 

Mr,  R.  T.  Allan  for  Appellant. 

Banee  Madhub  Banerjee  and  Gobin- 
ikunder  Mookerjee  for  Respondents. 

^ty  of  the  jumma  of  an  ancient  tenure  is  not 
'bja  different  jumma  being  mentioned  in  the 
^vn  of  sale  of  the  same  tenure. 

the  Lower  Courts  have  found  that 

^totarc  in  the  occupation  of  the  special 

lent  is  a  brimotur  tenure  on  a  quit 

[fcm  a  period  antecedent  to  1 790  A.  D. 

special  appellant  contends  that,  as  this 

i  was  advertised  for  sale  with  a  pro- 

tion  showing  that  the  jumma  was  8 

'  to  annas,  and*  purchased  after  full 

of  this  being  the  jumma  by  the  spe- 

^pellant,  it  must  be  presumed  that  the 

has  been  raised  since  1790  A.  D. 

ft  think  that  this  contention  is  unten- 

It  may  be  that  the  special  respondent 

^rchased  the  tenure  on    better  terms 

»c  would  have  done  had  the  proclama- 

^  sale  given  a  correct  account  of  the 

•*  payable ;  but  the  mere  fact  of  his 

^l  made  a  good  bargain  does  not  alter 


the  fixity  of  the  jumma,  or  make  tlje  fh)- 
clamation,  which  is  no  guarantee  of  the 
correctness  of  its  contents,  a  proof  that  the 
jumma  is  a  variable  one. 

The  appeal  is  dismissed  with  costs  and 
interest. 


•T.i 


The  7th  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  C.  Steer,  Puisne  Judge* 

Limitation — Deduction. 

Case  No.  2360  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr% 

F,  J,  Cockburnj  Judge  of  Backergunge,  dated 

the   3tst  May    1864,   affirming  a    decision 

of  the   Principal    Siidder    Ameen    of  thai 

'  District,  datud  the  gth  September  1863, 

Nund  Doolal  Sirkar  and  others  (Plaintififs)i 

Appellants, 

versus 

Dwarkanath  Biswas  and  others  (Defendants)i 

Respondents, 

Baboo  Poorno  Chunder  Mookerjee  for 
Appellants. 

None  for  Respondents. 

Deduction  of  pendency  of  a  former  suit  from  period 
of  limitation  can  only  be  claimed,  under  Section  14,  A61 
XIV.  of  J 859,  where  the  Court  before  which  the  former 
suit  was  brought  had  no  jurisdiction,  and  where  there 
has  been  no  adjudication. 

This  was  a  suit  to  set  aside  a  survey  award, 
and  for  possession  of  certain  lands  by  the 
plaintiff,  the  mourooseedar. 

It  appeared  that  the  survey  award  was 
dated  the  30th  July  1859,  and  the  plaintiff 
instituted  his  suit  in  the  Court  of  the  Sudder 
Ameen  on  the  28th  of  July  1862. 

But  the  plaint  being  found  to  be  insuflS- 
ciently  stamped,  an  order  was  passed  on  the 
27th  of  February  1863  that  the  plaint  should 
be  returned. 

In  fact,  however,  the  plaint  was  not  return- 
ed until  a  month  afterwards — namely,  on  the 
31st  March  1863 — and  the  plaintiff  filed  a 
fresh  plaint  on  a  proper  stamp  in  the  Court 
of  the  principal  Sudder  Ameen  on  the  2nd 
of  April  1863.  The  Principal  Sudder 
Ameen  dismissed  the  suit  as  barred  by  limi- 
tation under  Aft  XIII.  of  1848. 

Two  objections  are  now  made  before  us  to 
show  that  this  decision  was  erroneous.  First, 
it  is  argued  that  the  zemindar  had  appealed 
to  the  Superintendent  of^  Survey  from  tho 
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decision  in  the  survey  award,  and  the  plaint- 
iff clltmed  the  time  during  which  such 
appeal  was  pending,  on  the  ground  of  the 
concession  made  in  Section  14  of  Aft  XIV. 
of  1859. 

But  we  think  that  that  Section  does  not 
apply  at  all  to  such  a  case. 

Even  if  it  could  be  admitted  that  the  cause 
of  action  to  the  plaintiff  and  the  cause  of 
the  action  brought  by  the  plaintiff's  zemin- 
dar were  identical,  and  that  the  plaintiff  does 
claim  under  the  zemindar,  the  other  provisoes 
of  the  Section  are  not  applicable,  inasmuch 
as  there  was  no  want  of  jurisdiction  in  the 
Court  before  whith  the  zemindar's  suit  was ; 
and  it  is  only  where  there  is  that  want,  and 
^here  there  is  no  adjudication  at  all,  that  a 
party  can  claim  a  deduction,  from  the  com- 
putation for  the  purpose  of  limitation,  of  the 
time  a  former  suit  was  pending. 

The  Judge  further  found  that  the  suit 
in  the  Sudder  Ameen's  Court  having  been 
instituted  only  two  days  before  the  period  of 
limitation,  plaintiff  had  only  two  days  after 
the  date  of  the  order  for  the  return  of  the 
plaint  to  file  a  fresh  plaint  on  the  proper 
^tamp. 

We  are  of  opinion  that  that  decision  was 
perfectly  corrrect,  and  this  appeal  must,  there- 
fore, be  dismissed  without  costs,  no  one 
appearing  for  the  respondents. 


The  7th  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  C.  Steer,  Puisne  Judge, 

Mahomedan  Law — Pre-emption. 

Case  No.  2370  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
W.Ainsliei  Judge  of  Patn a  ^  dated  the  istjune 
i864t  affirming  a  decision  of  Moulvie  Syud 
Alt  Hyder  Khan^  Moonsiff  of  that  District^ 
dated  the  14th  December  1863. 

Dulbood  Singh  and  others  (Defendants), 

Appellants, 

versus 

Mahadeo  Dutt  and  others  (Plaintiffs), 
Respondents, 

Mr,   G,   Gregory  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellants. 

Baboo  Greesh  Chunder  Ghose  for 
Respondents. 

The  right  of  the  first  purchaser  is  simply  a  vendor's 
lien,  «.  e,,  to  retain  the  property  until  he  nas  the  money 
from  the  party  claiming  pre-emption.    It  is  no  part  of 


the  Mahomedan  law  that  the  claimant  of  a  ng 
pre-emption  must  carry  the  money  in  his  handi 
tender    it    to   the    first   purchaser.    A   right  of 
emption  may  be  claimed  in   respect  of  land 
the  plaintiff's  puttee. 

In  this  appeal  two  points  were  talen. 
was  a  suit  for  pre-emption ;  and  the  del 
ant,  who  is  the  special  appellant  before  U8,j 
who  was  the  first  purchaser,  contended 
no  tender  of  the  purchase  money  had 
made  before  the  commencement  of  the 
either  to  him  or  to  the  original  seller. 

But,  as  appears  from  Macnaghten, 
48,  para.  9,  the  right  of  the  first  purchj 
simply  a  vendor's  lien,  viz,,  to  retain  the 
perty  until  he  has  the  money  from  the 
claiming  pre-emption.  That  right  to  r< 
the  property  is  given  by  the  decree  erf] 
first  Court. 

As  regards  the  non-tender  of  the  raoi 
the    seller,   we   mav    observe   that  it  \\ 
part  of  Mahomedan  law  that  the  claimi 
a  right  of  pre-emption,  as  one  of  the 
to  be  observed,  must  carry  the  money  ii 
hands  and  tender  it  to  the  first-purchase 

The  appellant  secondly  contended  ihl 
the  parties  are  shareholders  in  ijmalee  e! 
there  was  no  right  of  pre-emption  by  tl 
spondent  alone. 

But  the  Lower  Court  has  found  thatj 
estate  was  divided  into  two  puttees,  and 
the  land  in  question  is  within  the  pntl^ 
the  plaintiff,  the  party  claiming  pre-em] 
On  these  grounds  the  party  claiming  pre- 
tion  has  very  properly  obtained  a  decree,! 
this  appeal  must,  therefore,  be  dismissed 
costs  and  interest. 


The  7th  January  1865. 

Present : 

The  Hon'ble  F.B.  Kemp  and  F.  A.  Gl 

Puisne  Judges, 

Possessory  action  (involving  title)— i 

lands. 

Case  No.  2182  of  1864. 

Special  Appeal  from  a  decision  passed 
Judge  of  the  Small  Cause  Court  of 
exercising  the  powers  of  a  Principal  St 
Ameen,  dated  the   ijth   May  1864,  "** 
ing    a    decision    of   the    Moonsiff  of 
District,  dated  the  gth  January  1863* 

Tarenee  Pershad  Chowdhry  (one  of  the 
fend  ants).  Appellant, 

versus 

Sumbhoo    Chunder    Chowdhry  and  ot 
(Plaintiffs),  Respondents, 

b 
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Bihoo  Oiool  Chunder  Mooktrjee  for 
Appellant. 

Bdoo  Anund  Gopal  Paulit  fcr 
•  Respondents. 

ti)  recover  possession  of  re-formed  chur  land, 
juadflf  datined  the  land  as  a  part  of  his  kismut, 
kisfflut  the  defendant  alleged  to  belong  to  his 
ttal estate.  Held  that  the  question  for  consider- 
i«u  not  where  the  land  re-formed,  and  who  took 
rioa  of  it,  but  who  was  the  owner  of  the  kismut. 

[Tiis  vas  a  suit  by  the  special  respondent 
aff  in   the    Court   below)   to    recover 
sioD  of  certain  re-formed  chur  land, 
rAe  allegation  that  it  belonged  to  Kismut 
iia,  bis  property. 

appears  from  the  record  that  this  Kis- 
was  washed  away  by  the  River  Baraka 
[ibe  rear  1254  B.  S.,  and  re-appeared 
[1257  B.  S.  on,  as  it  is  alleged,  its 
site. 
1260  B.  S.  it  was  the  subject  of  a 
under  Act  IV.  of  1840.  but  the  Magi s- 
sot  being  able  to  decide  the  question 
[possession,  the  land  being  sandy  and 
uvaicd,  attached  it,  referring  the  con- 
parties  to  a  civil  suit, 
special  appellant  alleges  that  Kismut 
belongs  to  his  ancestral  ta looks, 
1057,  4742,  and  1030  of  the  Collector's 
^  and  was  never  at  any  time  in  the 
respondent's  possession. 
Court  of  first  instance  dismissed  the 
Inlding  that  the  plaintiff  had  proved 
tiile  nor  possession. 

I  decision  was  modified  by  the  Principal 
Ameen,  who  decreed  one  plot  of  land, 
^^%  of  33  beegahs,  to  the  special 
idem,  principally  on  the  strength  of  the 
as  report,  which  made  out  that  party 
in  possession.  He  also  decreed  wasi- 
the  year  1261  B.  S. 
ittwged  in  special  aippeal: — 
f-— Tbat,  as  special  respondent  claimed 
Bid  as  part  of  his  Kismut  Chundra,  an 
distinctly  traversed  by  the  special 
It,  who  alleged  Kismut  Chundra  to 
to  his  ancestral  talook,  the  issue 
[ftnsideralion  was  not  who  had  been  in 
ibn,  but  who  was  the  real  owner  of 
[liimm  Chundra ;  and 
>^Tbat,  as  special  appellant  was 
™  possession,  the  land  being  under  the 
trates  attachment,  he  could  not  be 
i*  liable  for  mesne-profits. 
^"e  think  that  both  these  objections  must 
^Wd.  The  plaintiff  came  into  Court 
^  distinct  allegation  that  the  land  he 
'*d  appertained  to  his  Kismut  of  Chun- 
*nd  formed  part  of  his  talook  Huree- 


narayan  Chakee.  The  defendant  ^eiBed 
that  Kismut  Chundra  belonged  to  plaintiff  at 
all,  but  to  his  (defendant's)  ancestral  talook. 
Clearly,  then,  the  point  for  consideration 
was  not  where  the  land  re-formed,  and  who 
had  taken  possession  of  it  on  that  occasion, 
but  whose  property  was  the  Kismut  to  which 
the  special  respondent  asserted  that  the  land 
belonged.  This  is  not  a  mere  possessory 
action,  but  one  which  at  first  starting  im 
volves  the  consideration  of  the  special 
respondent's  title  to  the  Kismut  in  question. 

The  case  must  be  remanded  for  the  Prin- 
cipal Sudder  Ameen  to  decide  this  issue. 
Costs  will  follow  the  result. 

And  whatever  that  result  may  be,  mesne- 
profits  cannot  be  claimed  against  the 
loser.  The  land  has  been  under  attachment 
since  its  re-formation,  or  at  all  events  since 
1260,  and  at  that  time  it  was  a  mere  sand- 
bank, and  could  have  produced  nothing  at 
all.  Any  wasilat  that  may  have  been 
collected  since  will  be  in  deposit  with  the 
Collector  of  the  district,  and  the  party  to 
whom  the  land  may  be  adjudged  can  apply 
to  him.  This  part  of  the  Lower  Court's  order 
therefore  is  reversed. 


The  7th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Joint  Hindoo  Family— Inheritance. 

Case  No.  2225  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mn 
A.  A.  Swinton,  Judge  of  Tipperah^  dated  the 
20th  May  1864,  affirming  a  decision  of  Baboo 
Nohocoomar  Banerjee^  Officiating  Principal 
Sudder  Ameen  of  that  District^  dated  the  ist 
December  1863. 

Ramgutty  Doss  and  Poorno  Chunder  Doss 
(Defendants),  AppellantSy 

r>ersus 

Nundo  Koomar  Doss  (Plaintiff),  Respondents 

Mr.  R.  T,  Allan  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

Where  property  is  acquired  whilst  a  Hindoo  family 
is  joint,  according  to  the  Ben^l  law,  the  inheritance 
goes  per  capita  and  not  per  stirpes. 

This  was  a  suit  by  the  special  respondent 
(plaintiff  in  the  Court  below)  to  recover 
possession^  of  his  share  of  the  family  pro- 
perty, from  which  he  had  been  dispossessed 
by  the  defendants. 
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'  Che  parties  are  first  cousins — ^Nundo 
Koom&r  being  the  son  of  Hurree  Kishto, 
Bisheshur  of  Prankisto,  and  Ramgutty,  Ram- 
dhone,  and  Ranfirutton  of  Radhakishen,  three 
uterine  brothers,  and  they  all  at  one  time 
lived  in  commensality. 

The  defence  was  that  the  property  had 
been  acquired  by  their  own  individual  ex- 
^ions,  and  that  the  plaintiff  had  no  right 
to  any  part  of  it. 

Both  Lower  Courts  held  that  the  family 
was  joint  and  undivided,  and  that  the  talooks 
in  dispute  were  acquired  when  both  parties 
were  living  in  commensality.  They  followed 
therefore  the*  ordinary  rule  of  Hindoo  law, 
^d  gave  plaintiff  a  decree  for  one-third 
of  the  ancestral  property. 

It  is  contended,  in  special  appeal,  (i)  that, 
assuming  as  a  fact  the  finding  of  the  Judge, 
that  the  property  in  suit  was  acquired 
when  the  family  was  joint  and  undivided, 
still,  as  it  was  obtained  by  the  exertions 
of  the  special  appellants,  and  not  of  the 
special  respondent,  the  division  should  be 
per  capita  and  not  per  stirpes^  in  which 
case  the  special  respondent's  share  would 
be  one-fifth  instead  of  one-third  ;  and  (2nd) 
that  the  case  ought  to  be  remanded  for  the 
evidence  of  the  Moonsiff,  to  prove  that  the 
special  respondent's  present  case  is  directly 
opposed  to  his  statement  in  a  former  plaint, 
and  ought  therefore  to  have  been  at  once 
dejected. 

Oh  the  first  point  there  can,  we  think, 
be  no  doubt  that  the  Judge  was  right.  He 
distinctly  found  that  the  evidence  of  re- 
spectable witnesses,  including  the  family 
spiritual  guide,  proved  that  the  property  in 
suit  was  acquired  whilst  the  family  was 
joint ;  it  mattered  not,  therefore,  by  whose 
particular  or  individual  exertions  the  increase 
was  effected .  The  nucleus  of  the  property 
was  joint,  and  the  increase  was  necessarily 
joint  also.  This  being  the  case,  the  ordinary 
rule  of  Hindoo  law,  applicable  to  the  Bengal 
provinces,  would  of  course  apply,  and  the 
inheritance  be  taken  per  siirpes,  and  not 
per  capita  {vide  Macnaghten's  Hindoo  Law, 
Chapter  II.) — Nundocoomar,  that  is.  would 
take  one-third,  Bisheshur  one-third,  and  the 
sons  of  Radhakishen  (Ramgutty,  Ramdhone, 
«nd  Ramrutton)  one-third  between  them. 

The  second  objection  is  worth  nothing. 
There  is  no  proof  that  the  special  appellant 
deposited  the  amount  of  travelling  ex- 
penses, &c.,  necessary  for  the  Moonsilf's 
appearance ;  and  the  Judge  has  found  as  a  fact 
that  these  expenses  were  not  deposited. 

We  obsen'e,  ^oreover,  that  neither  the 


Moonsiff  nor  any  one  else  attached  to  1 
Court  could  possibly  have  proved  the'po 
at  issue.  The  plaint  itself  was  confesse( 
lost,  and  how  the  Moonsiff  could  be  si 
posed  to  be  able  to  prove  the  facf  of  sv 
a  plaint  having  been  preferred,  is  to 
incomprehensible. 

We  see  therefore  no  reason  to  inierj 
with  the  judgment  of  the  Lower  Court,  1 
dismiss  the  special  appeal  with  costs. 

I 

The  7th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  Gtej 

Puisne  Judges, 

Orchard  lands  (Behar)— Onus  probandij 

Case  No.  2183  of  1864. 

Special  Appeal  from  a  decision  passed  bf 
W.  Ainslie,  Judge  of  Patna^  dated  tht^ 
May  1864^  reversing  a  decision  of  Mo 
Syud  Ali  Hyder,  Sudder  Ameen  and  Mi 
of  that  District,  dated  the  31st  March  iB 

Domun  Sing  and  another  (DefendantsJ 

Appellants, 

versus 

Sookun  Lall  (Plaintiff),  Respondent, 

Bahoos  Opender  Chutider  Rose  and  Ri 
Chunder  Mitter  for  Appellants.    ( 

Baboo  Kishen  Succa  Mookerjee  for 
Respondent. 

There  is  no  presumption  that  orqhard  lands  in 
are  held  on  a  bhaolee  tenure,  there  being  many  ins 
of  orchards  there  held  on  a  nukdee  tenure.    The  i 
provin?  the  special  nature  of  the  tenure  is  ^^i 
zemindar  suing-  for  the  value  of  trees  cut  down,  SAtt 
on  the  tenant,  defendant.  1 

This  was  a  suit  by  a  landlord  agaii 
tenant,  to  recover  Rs.  143,  being  a 
of  the  value  of  some  trees  cut  down  bfi 
latter.    The  suit,  as  laid  by  the  parties, 
simple  one,  but  the  litigation  has  beeo 
tracted  owing  to  the  mismanagement  ol 
case  by  the  Lower  Courts. 

The  Moonsiff,  in  the  first  instance,  disnd 
ed  the  suit,  holding  that  the  tenure  v« 
nukdee  tenure,  and  that  the  plaintiff  had  1 
proved  the  existence  of  any  custom  whei^j 
the  landlord  was  entitled  to  claim  any  pj 
tion  of  the  value  of  the  timber  cut  downj 
a  tenant  occupying  a  tenure  of  the  above  ^ 
scription.  The  landlord  appealed.  Thell 
Judge  of  Patna,  Mr.  E.  F.  Lautoor,  findij 
that  ihe  petition  of  plaint  had  been  filed  I 
a  party  who  was  not  the  constituted  ag« 
of  the  plaintiff,  held  that  the  suit  was  in« 
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jBiable;  but  inasmuch  as  no  injustice  had 
I'doDc,  and  the  ryot  was  the  winning  par- 
be  conteDded  himself  with  simply  dismiss- 
the  appeal.  The  landlord  then  ap- 
fbr  a  review  of  judgment,  which 
ication  was  complied  with,  and  the  suit 
ided  lo  the  MoonsiflF  to  take  the  evi- 
of  respectable  disinterested  witnesses, 
esqaire  what  was  the  general  custom 
llxtveeo  landlord  and  tenant,  with  refer- 
to  the  right  of  either  party  lo  cut  down 
idmber,  and  to  appropriate  the  value  there- 
fin  whole  or  in  part.  • 
The  MooDsiff  aiter  the  remand  found  that 
tenure  of  the  defendant  was  not"  a  nuk- 
one,  and  that  the  report  of  the  Ameen  to 
effect  was  false.  The  suit  of  the  plaint- 
[»as  decreed. 

[On  appeal  by  the  defendant,  the  tenant. 

Judge  observes  that  the  Moonsiff  had 

teamed  out  the  order  of  remand,  nor  en- 

into  the  existence  of  the  custom  set 

bj  ihe  landlord.    The  Judge,  however, 

It  it  nnnecessary  to  enquire  into  the  cus- 

inasmuch  as  it  must  be  presumed  that 

lands  are  generally  held  on  a  bhaolee 

ire,  and  that  the  onus  of  proving  that 

are  not  so  is  on  the  tenant.     The  te- 

la^ing  failed  to  prove  that  his  tenure 

[anukdee  one,  the  appeal  was  dismissed, 

the  suit  of  the  plaintiff  decreed,  the 

It  claimed  being  slightly  reduced. 

special  appeal  it  is  urged : — 

^.— That  the  suit  of  the  plaintiff  should 

been  dismissed  owing  to  the  informal- 

'  the  plaint. 

?.--That  the  order  of  remand  was  illegal. 

^•— That  the  Judge  has  thrown  the  onus 

wrong  party. 

gtt— That  the  Judge  has  omitted  to  notice 

documents  which  prove  conclusively 

tbe  tenure  is  a  nukdee  tenure  and  not 

tenure. 
^— That  the  Moonsiff  went  beyond  the 
of  remand,  and  was  not  competent  to 
in  the  question  of  the  character  of  the 

plaint,  as  originally  laid,  was  certainly 

il,  and  ought  to  have  been  returned  or 

Sookun  Lall   may  have  been    a 

fil  agent  of  the  zemindar,  but  he  is  not 

an  agent  as  is  contemplated  in  Section 

^  the  Code  of  Procedure.    The  defect 

however,  cured  by  the  review  application, 

Reorder  passed  thereon  admitting  the 

-^d  remanding  it  for  furthar  enquiry. 

[2^  second  objection  is  one  affecting  the 

^we  of  the  suit.    The   Court  below 

P*  to  have  kept  the  suit  on  its  own  file, 


Hhe 


and  directed  the  Court  of  first  instancy  to 
take  further  evidence,  and  submit  its  tfhding ; 
but,  as  no  substantial  injustice  has  been 
done,  we  think  that  this  is  not  a  ground 
justifying  interference  in  special  appeal. 

On  the  third  and  fourth  points,  which  for 
convenience'  sake  we  consider  together,  we 
think  that  the  Judge  was  wrong  in  stating 
that  the  general  presumption  is  that  orchard 
lands  are  held  on  a  bhaolee  tenure.  Our 
own  experience  in  the  Behar  Province  is  to 
the  contrary,  and  we  have  met  with  many 
instances  of  orchards  held  on  a  nukdee  te- 
nure. The  onus  of  proving  that  the  tenure 
was  of  a  special  nature — that  is  lo  say,  a  te- 
nure paying  rent  in  kind — was  on  the  zemin- 
dar, the  plaintiff,  and  not  upon  the  tenant; 
and  the  more  so  as  the  tenant  filed  copy  of  a 
decision  to  which  the  zemindar,  the  plaintiff, 
was  a  party;  which  shows  that  in  a  suit  for 
rent,  in  which  the  zemindar  alleged  that 
this  very  land  was  held  on  a  bhaolee  tenure, 
it  had  been  decided  that  it  was  held  on  a 
nukdee  tenure. 

On  the  fifth  and  last  ground,  we  are  of 
opinion  that  the  order  of  remand  passed  by 
Mr.  Lautour  has  not  been  carried  out.  Mr. 
Lautour's  directions  were  to  enquire  into 
the  custom  alleged  by  the  zemindar,  the 
plaintiff.  The  Moonsiff,  instead  of  doing 
this,  re-opened  the  question  of  the  character 
of  the  tenure,  which  had  already  been  declared 
to  be  a  nukdee  tenure  by  the  first  deci- 
sion passed  by  the  Moonsiff;  in  doing  this 
he  went  wholly  beyond  the  scope  of  the  in- 
structions remanding  the  case.  The  present 
Judge  is  also  clearly  wrong  in  refusing  to 
enquire  into  the  custom  on  the  ground  that 
it  must  be  presumed  that  all  orchard  land  is 
held  on  a  bhaolee  tenure,  and  that  the  onus 
of  proving  the  contrary  is  on  the  ryot. 

We  should  have  been  glad  to  have  dis- 
posed of  this  case  without  further  remand ; 
but  there  is  not  sufficient  evidence  on  the 
record  to  enable  us  to  pass  a  satisfactory 
judgment,  and  we  are  compelled  to  remand 
the  case  to  the  Judge,  with  instructions  that, 
assuming  the  tenure  to  be  a  nukdee  tenure, 
he  will  enquire  into  the  custom  set  up  by  the 
plaintiff,  to  the  effect  that  ryots  holding 
such  tenures  are  not  entitled  to  cut  down 
timber  and  appropriate  the  whole  value  of 
the  same,  but  that  the  landlord  is  entitled  to  a 
moiety  of  the  value. 

The  Judge,  after  recording  evidence,  and 
making  such  further  enquiry  as  may  be 
nccessar>',  will  pass  a  fresh  decision,  taking 
the  case  up  out  of  its  turn  as  it  is  one  of  long 
standing.  ^ 
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The  9th  January  1865 


Present : 


ie  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  C.  B.  Trevor,  G.  Loch, 
Sbambhoonath  Pundit,  and  £.  P.  Levinge, 


Mree  Gnuits— Validity  of  grant  of  lands  by 
nrndar  for  the  purpose  of  dig^g^ing^  a  tank 
ihere  the  grantee  is  bound  to  distribute  water 
btte  tenants  of  the  zemindary. 


Case  No.  32880!  1863. 

1/  Appeal  front  a  dtcision  passed  by  Mr, 

•yimson,  Officiating  yudge  ofNuddea^  dated 

loth  August  i86jf  affirming  a  decision 

by  the  Principal  Sudder  Ameen  of  that 

trict,  dated  the  igth  August  1861. 

^rooddeen  (Defendant),  Appellant^ 

versus 

lun  Paul  Chowdhry  (Plaintiff), 
Respondent, 

^  R,  E,  Twidale  and  Moulvie  Syud 
Murhumut  Hossein  for  Appellant. 

w  Dwarkanath  Mitter  and  Mohetuiro 
Lali  Shome  for  Respondent. 


ir,  by  a  sunnud,  dated  in  1830  (after  reciting 

iikcre  was  DO  water  in  Talook  A.,  and  that,  the  river 

^•t a  distance,  great  inconvenience  was  felt  for  want 

r,iB  conseqaence  of  which  desertions  took  place  in 

p*iige),  granted  to  B.  22  beegahs  of  land  rent-free, 

:  that  B.  should  dig  a  tank  on  the  land,  and  con. 

(todirtfibate  water.  The  grantee  dug  the  tank,  and 

to  (fistribute  water.    In  a  suit  to  annul  the 

'**^  gcottod  that  it  was  void  under  Section  10, 

iXDC  of  1793— Hblo  by  the  majority  of  the 


Court  {dissentiente  Levinge,  J.)  that  grants  ot|land 
made  by  zemindars  free  of  rent  are  void  under  the  pro- 
visions of  that  enactment. 


But  further  held  by  the  majority  of  the  Court 
{dissentientibuslTevor,}.,  and  Loch,  J.) that  the  grant 
in  question  was  valid,  the  reservation  of  a  right  to  the  use 
of  the  water  by  the  tenants  of  the  zemindary  being  a 
benefit  or  service  in  the  nature  of  rent  reserved  to  the 
zemindar;  and  that  the  grant  was  therefore  either  not 
one  of  those  intended  to  be  dealt  with  by  Section  10,  Regu> 
lation  XIX.  of  1793,  or  was  one  which  the  zemindar  was 
empowered  to  make  by  Regulation  XLIV.  of  1793* 


2'Ae  Chief  Justice, — The  plaintiff  sues  for 
the  resumption  of  22  beegahs  of  land  held  by 
the  defendant  under  an  alleged  rent-free 
grant.     The  facts  are  as  follow  : — 

In  1830,  Juggomohun  Sircar,  as  Talookdar 
of  ID  annas,  and- Sreemutty  Treepoora  Soon- 
daree  Dassee,  as  Talookdar  of  the  remain- 
ing 6  annas  of  Pergunnah  Dogatchia,  in 
Zillah  Nuddea,  granted  to  Mahomed  Kodrut- 
oollah  certain  land  for  the  purpose  of  digging 
a  tank  by  a  sunnud  to  the  following  effect : — 

"There  being  no  water  near  village 
"  Juggobundoopore,  Turuff  Dogatchia,  in  our 
"Talook  Dehee  Batye,  and  the  river  being 
"at  a  great  distance,  great  inconvenience 
"  is  felt  from  want  of  water,  in  consequence 
"of  which  desertions  take  place  in  the 
"village;  therefore,  22  beegahs  of  uncul- 
"turable  land,  lying  near  the  village  to  its 
"  northward,  are  hereby  granted  to  you  rent- 
"  free  for  the  purpose  of  digging  a  tank,  and 
"thereby  making  provision  for  water,  and 
"  you  have  of  your  own  accord  taken  the  same. 
"  You  ^'ill  dig  a  tank  in  this  land,  and  make 
"  it  a  reservoir  of  water.  We  shall  have  no 
"right  in  the  land.  Being  vested  with  the 
"right  therein,  and  bringing  it  under  your 
"  possession  and  seisin,  you  will  continue  to 

distribute  water.    You  wjll  stock  the  tank 
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wUh  ^h,  plant  on  the  raised  and  low  banks 
**  thereof  mangoes,  &c.,  and  enjoy  the  same 
"  down  to  your  son's  son,  and  so  on,  in  sue- 
"  cession.  No  rent  shall  have  to  be  paid  for 
'*the  land.  Should  we  or  anv  of  our  heirs 
"  ever  prefer  any  claim  to  this,  the  claim  will 
"  be  null  and  void." 

The  defendant's  ancestor  dug  the  tank,  and 
it  is  not  denied  that  the  water  has  been  dis- 
tributed as  contemplated  by  the  sunnud : 
the  tank  having  been  always  used  as  a 
public  tank. 

The  Lower  Courts  having  held  the  grant 
to  be  void,  the  defendant  appealed.  The 
case  was  heard  before  Mr.  Justice  Loch  and 
Mr.  Justice  Glover,  who  referred  the  case 
to  a  Full  Bench. 

The  preamble  of  Regulation  XIX.  of  1793 
is  as  follows  : — "  By  the  ancient  law  of  the 
country,  the  ruling  power  is  entitled  to  a 
certain  proportion  of  the  produce  of  every 
beegah  of  land,  demandable  in  money  or  kind, 
unless  it  transfers  its  right  thereto,  &c.,  or 
limits  the  public  demand  upon  the  whole 
of  the  lands  belonging  to  an  individual,  leav- 
ing to  him  to  appropriate  to  his  own  use  the 
difference  between  the  value  of  such  propor- 
tion of  the  produce  and  the  sum  payable  to 
the  public,  whilst  he  continues  to  discharge  the 
latter.  As.  a  necessary  consequence  of  this 
law,  if  a  zemindar  made  a  grant  of  any  part  of 
his  lands  to  be  held  exempt  from  the  pay- 
ment of  revenue,  it  was  considered  void 
from  being  an  alienation  of  the  dues  of  the 
Government  without  its  sanction ;"  and  Sec- 
tion 10  enacts  that  "  all  grants  for  holding 
land  exempt  from  the  payment  of  revenue 
that  have  been  made  since  the  ist  of  Decem- 
ber 1790,  or  that  may  be  hereafter  made 
by  any  other  authority  than  that  of  the 
Governor-General  in  Council,  are  declared 
null  and  void,  and  no  length  of  possession 
shall  be  hereafter  considered  to  give  validity 
to  any  such  grants  either  with  regard  to  the 
property  on  the  soil  or  the  rents  of  it." 

The  preamble  of  Regulation  XLIV.  of  1793 
states  that  it  was  to  be  apprehended  that  many 
proprietors,  from  improvidence,  &c.,  might  be 
induced  to  dispose  of  dependent  talooks  to  be 
held  at  a  reduced  jumma,  or  fix  the  jumnja  of 
•the  dependent  talooks  now  existing,  <S:c.,  at  an 
under-rate,  or  let  lands  in  farm  or  grant 
pottahs  for  the  cultivation  of  land  at  a  re- 
duced rent  for  a  long  time  or  in  perpetuity  ; 
that  such  engagements,  if  held  valid,  would 
leave  it  in  the  power  of  weak,  improvident, 
or  ill-disposed  proprietors  to  render  their  pro- 
perty of  little  or  no  value  to  their  heirs,  pro- 
mote vice  and  iAjastice,  occasion  a  perma. 


nent  diminution  of  the  resources  of  Gien 
ment  arising  from  the  lands  in  the  event  of  tl 
rent  or  revenue  reserved  by  such  proprieto 
being  insufficient  for  the  discharge,  of  ll 
public  demand  upon  their  estates,  be  i 
abuse  of  the  great  and  lasting  benefit  whii 
has  been  conferred  upon  the  landholder  I 
the  possession  of  their  lands  being  secmi 
to  them  in  perpetuity  at  a  fixed  assessmej 
and  moreover  be  repugnant  to  the  andl 
and  established  usages  of  the  country  acctf 
ing  to  which  the  dues  of  the  Govemmc 
from  the  lands  (defined  as  in  Regulai 
L  of  1793)  are  inalienable  without  | 
express  sanction;  and  by  Section  2  (wh^ 
was  afterwards  repealed  by  Section  2,  R^j 
lation  V.  of  1812)  it  is  enacted  that] 
leases  or  other  engagements  shall  bemlj 
for  a  term  exceeding  ten  years. 

Reading  these    Regulations    togeth 
seems  to  have  been  the  intention  of  the 
gislature  to  treat  the  zemindars. as  aj 
or  trustees  for  the  Government,  and,  as  si 
bound  to  collect  the  Government  shai 
the  produce  from  each  and  every  bee 
land   within   their  zemindaries.     They 
incapacitated  from  depriving  themselves 
the   right   and   obligation  of  collecting 
revenue,  which  by  Regulation  XLIV.  is- 
dared  inalienabUy  i,  e,,  by  the  zemindar,  w 
out  the  express  sanction  of  Government; 
it  is  in  accordance  with  that  principle 
all  grants  by  zemindars,  which  exem 
grantees  from  liability  to  pay  revenue  1 
zemindar,   are  declared  null   and  vol 
Section  10,  Regulation  XIX.  of  1793 

If,   therefore,   the   grant  now  before  j 
Court  is  to  be  considered  simply  as  a 
free  grant  created  by  a  zemindar  since  i 
I    should    feel    bound    to    agree    with  J 
Court  below,  and  say  that  it  is  null  and 
This  would  be  in  accordance  with  the 
sions  of  the  late  Sudder  Court  (Baboo 
Narain  Singh  versus  Ameerun  Nessa 
S.  D.  A.  Rep.,  1852,  p.  967 ;  and  Ahmeg 
Khan   versus   Rajah    Mode  Narain 
S.  D.  A.  Rep.,  1855,  p.  395). 

But    first    we    may  observe  that,  by 
acceptance   of  the   grant    in    question,  \ 
grantee  and  his  heirs  are  bound  to  allow 
tenants  of  the  zemindar  in  the  village  to  I 
water ;  and  that  liability  is  one  which 
be  enforced  by  the  zemindar  or  his  succ 
owners  of  the  zemindary  for  the  time 
if  the  grantee  failed  to  continue  to.distrl 
water,  or,  iif  other  words,  to  allow  use  c* 
water  in  the  tank  to  the  tenants  of  the  vil 

It    is    clear    that    the   revenue  or  J 
reserved  to  the  zemindar  need  not  w 
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sn^  rent;  it  may  be   a  portion  of  the 
^  in  specie,  or  apparently  anything  else 
rag  1  money  value.     The  word  **  rent  ' 
laije  enough  for  that  purpose.     In  Coke 
Uuleton,  \\2a.  Of  Rent  Service,  it  is 
I:— 'The  rent  may  as  well  be  in  delivery 
[ittis,  capons,  roses,  spurs,  bows,  &c.,  or 
other  profit  that  lies  in  render,  office, 
mce,  and  such  like,  as  in  the  payment 

I  preamble  of   Regulation   XLIV.  of 
goes  on  to  recite  that  'Mt  is  essential 
proprietors  of  land  should  have  a  dis- 
lar}*  power  to  fix  the  revenue  payable 
flbeir  dependent  talookdars,  and  to  grant 
or  fix  the  rents  of  their  lands  for  a 
sufficient  to   induce  their   dependent 
)kdars,  under-farmers,  and  ryots,  to  ex- 
and  improve  the   cultivation   of  their 
and  that  such  engagements  should  be 
inviolabfe  in  all  cases  except  where  they 
interfere  <vith  or  affect  in  any  shape 
primal}'  and  indefeasible  rights  of  the 
Jem."    Section  8  enacts  that  nothing 
Regulation  shall  be  taken  to  prohibit 
)rs  from  granting  a  lease  or  pottah 
;tty  term,  or  in  perpetuity,  for  the  erec- 
of  dwelling  houses,   or  buildings   for 
iog  on  manufacture,  or  for  gardens,  or 
'  ir  purposes. 

'far  from  prejudicing  the  interests  of  the 

»ment,  the  grant,  by  securing  water 

nse  of  the  inhabitants  of  the  village, 

to  have  been  an  essential  means  of 

the  zemindar  in  a  position  to  realize 

Covcmment  revenue,  and  increasing  the 
of  the  Government;  it  was,  there- 

ciearly  not  within  the  mischief  intended 
guarded  against  by  the  Regulations 
feferred  to,  and,  therefore,  may  be  said 

out  of  the  pur\iew  of  the  enactment. 

lord  Coke's   2nd  Institute,  page  386. 

""'s  Digest   Parliament  R.   15,  R.   16.] 

in,  water  may  be  treated  as  the  pro- 
of the  land,  a  portion  of  which  the 
»dar  and  those  authorized  by  him  are 
to  take.     And   the   right  \o  take  it 
^  considered  as  of  the  nature  of  a 
ion  of  rent  in  kind. 

tt  satisfactory  to  me  to  find  that  simi- 

mts  were  held  valid  by  the  late  Sudder 

•ti  Hnreemohun  Doss   versus   Prawn 

Race,  S.  D.  A.  Rep.,  1847,  page  447 ; 

case  of  Shaik  Kadir,  S.  D.  A.  Rep., 

page  74 ;  and  in  that  of  Lalla  Hurree- 

Shaha  versus  Sheikh  Bukhtear,  S.  D. 

•1  1858,  page  968.     These  decisions 

w  to  be  equally  consistent  with  good 

Vein. 


reason    and   a  sound    construction    of  #the 
Regulations. 

I  think  that  the  grant  was  valid,  and 
would  reverse  the  decisions  of  the  Court 
below  with  costs  and  interest. 

Mr,  Justice  Trevor, — The  question  refer- 
red to  us  for  solution  is,  whether  a  rent-free 
grant  of  land  by  a  zemindar  to  an  under- 
tenant, for  the  purpose  of  digging  a  tank,  is 
legal  or  not.  If  it  be  null  and  void  as  against 
the  policy  of  law,  the  successor  of  the  grantor 
will,  of  course,  be  at  liberty  to  resume  the 
grant.  If  it  be  legal,  no  such  power  will 
belong  to  him. 

The  terms  of  the  ^rant  in  the  case  before  us 
are  as  follow : — 

"  To  Cazee  Koodrutoolla. 

''  This  sunnud  for  digging  a  tank  is  executed 
in  the  year  1237. 

"  In  Mouzah  Jugbundpore  there  is  no  water; 
the  river  is  very  far,  and  there  is  a  difficulty 
in  getting  water:  hence  the  villagers  are 
absconding;  therefore,  for  the  purpose  of 
digging  a  tank,  certain  marshy  land,  which 
pay  no  rent,  amounting  to  22  beegabs,  is 
granted  to  you  to  dig  a  tank ;  you  also  have 
willingly  taken  it ;  you  shall  dig  a  tank  in 
the  land  and  procure  water.  We  have  no 
right  in  the  land ;  you  shall  hold  possession 
on  your  own  right,  and  give  the  water  to 
others  as  3  gift.  Throwing  fish  into  the 
tank,  and  planting  trees  on  the  bank  thereof, 
you  shall  hold  possession  from  generation  to 
generation.  No  rent  for  the  land  will  be 
charged ;  if  I  or  any  of  my  heirs  shall  ever 
make  any  claim  in  this  matter,  it  is  false. 
Therefore,  this  grant  for  digging  a  tank  is 
made  14th  Maug. 

"Jugmohun  Sircar, 

Talookdar:' 

This  instrument  is  as  to  its  terms  a  grant 
in  fee  simple  of  22  beegah$  of  the  grantor's 
revenue-paying  estate  to  the  grantee  to  be 
held  by  him  free  of  revenue  for  ever;  and 
it  can  in  no  way  be  construed  as  a  lease,  for 
there  is  no  annual  return  or  rent  made  by 
the  grantee  as  tenant  either  in  labor,  money, 
or  kind.  The  condition  in  the  grant,  if 
condition  it  can  be  called,  of  giving  water  to 
others,  is  only  a  condition  subsequent,  and 
there  is  no  contention  on  the  part  of  the 
grantor  that  the  grant  is  liable  to  be  defeated 
in  consequence  of  a  breach  of  this  condition  ; 
it  is  simply  contended  that  the  grant  itself  is 
of  a  nature  contrary  to  the  public  policy, 
and  one  that  by  statute  has  been  declared 
null  and  void.  Had  it  been  a  lease,  however 
small  the  rent  reser\'ed,  it  would  have  been 
legal  under  the  terms  of  Section  8  of  Regula* 
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tioifXtlV.  of  1793 ;  but  as  it  is  a  grant  in- 
volving that  which  the  zemindar  had   not 
the  power  to  grant — W0.,   the  Government 
portion  of  the  produce  of  the  land  granted  in 
perpetuity — it  is  altogether,  it  seems  to  me, 
illegal  and  contrary  to  the  policy  of  the  law  as 
laid  down  in  Regulation  XIX.  of  1793.     By 
the  common  law  of  the  country,  it  is  laid 
down   in  the   preamble  of  this   law,   "the 
"ruling  power  is  entitled  to  a  certain  pro- 
**  portion  of  the  produce  of  every  beegah  of 
"land,   until   it  transfers   its    right    thereto 
"for  a  term  or  in  perpetuity,  or  limits  the 
"  public  demand  upon  the  whole  of  the  lands 
"  belonging  to  an  individual,  leaving  him  to 
"  appropriate  to  his  own  use  the  difference 
"between  the  value  of  such  proportion  of 
"the  produce,  and  the  sum  payable  to  the 
"  public  whilst  he  *  continues  to   discharge 
"the  latter;  as  a  necessary  consequence  of 
"this  law,  if  a  zemindar  made  a  grant  of 
"  any  part  of  his  land  to  be  held  exempt  from 
"  the  payment  of  revenue,  it  was  considered 
"void,  being  an  alienation  of  the  dues  of 
"  Government  without  its  sanction."     Section 
10  of  that  law,  in  furtherance  of  this  view 
of  the  common  law  of  the  country,  declares 
that   all   grants  for  holding   lands   exempt 
from  the  payment  of  revenue  made  by  zemin- 
dars since  ist  December  1790  are  null  and 
void,  and  no  length  of  possession  shall  be 
considered   to    give  validity    to    any    such 
grant,  either  with  regard  to  the  property  in 
the  soil  or  the  rents  of  it. 

The  mere  fact  of  the  land  granted  being 
unculturable  at  the  time  the  grant  was  made, 
does  not  render  that  legal  which,  under  other 
circumstances,  would  not  be  so.  The  fact  of 
its  unculturableness  was  an  accident  of  the 
moment;  and,  as  the  land  was  portion  of  the 
decennially  settled  estate,  the  whole  area  of 
which  forms  the  security  for  the  Govem- 
mient  revenue,  it  could  not  be  alienated 
revenue-free  without  the  consent  of  Govern- 
ment. Neither  can  the  fact  of  the  grant  be- 
ing for  the  alleged  benefit  of  the  villagers 
render  that  legal  which  is  illegal  in  conse- 
quence of  its  being  to  the  detriment  of  the 
interests  of  the  State. 

But  it  may  be  said  that  the  grant  in  this 
case,  though  against  the  letter,  is  not  against 
the  spirit  of  Section  10  of  Regulation  XIX.  of 
1793,  which  prohibits  only  improvident  grants, 
but  not  those  made  with  a  view  to  the  bene- 
fit of  the  estate  in  which  the  land  granted 
is  situated ;  and  that,  as  the  grant  in  this  case 
is  of  the  latter  sort,  it  does  not  fall  within 
the  prohibition  of  the  law.  This  position 
Appears  to  me  n»t  to  be  tenable.    The  pro- 


hibition in  the  law  is  absolute  and  nnd 
all  circumstances,  though  doubtless  the  ben 
fit  of  the  State  would  be  a  strong  ground^  f 
inducing  Government  to-  consent  to  the  alie 
ation  of  its  portion  of  the  produce  of  the  Ian 
and  to  legalise  the  grant. 

Coming  down  to  authorities,  it  appears  ll 
the  late  Sudder  Court  ruled  in  1847,  in  i 

case    noted     in     t 


*  Hurree  Mohun  Doss 
and  others 

versus 
Prankishen  Boy. 
Ekicisions  for  1847,  pages 
447  and  448. 


margin,*  which  ri 
ing  was  followed  ; 
the  subsequent  cs 
decided  in  May  18 
(Decisions  for  i8j 
page  96 8),  that  a  gr^l 
similar  to  that  in  the  present  case  was  Ic^ 
under  Section  8,  Regulation  XLIV.  of  iji 
But  notwithstanding  the  marginal  note j 
which  the  words  grant  or  Uase  occur,  ■ 
looking  to  the  tenor  of  the  law  itself,  ffi 
quite  clear  that  that  law  only  referrcdj 
leases  on  which  a  rent,  however  small,  « 
reserved,  and  in  no  way  applies  to  g^rants^ 
which  the  land  granted  becomes  severed  ffj 
the  revenue-paying  estate  of  which  it  fon 
a  part.  With  great  deference,  therefore,1! 
the  Judges  who  passed  that  decision,j 
seems  to  me  to  be  altogether  erroneous.  1 
The  view  adopted  above  is  in  accordaj 
with  the  judgment  passed  by  the  raaj^  ' 
of  the  Judges  in  the  case  of  Rajah  Mode  Nj 

Singh  versus  Ah 
•  Decisions  for  1855,         AH  Khan  :*  but 
pages  395-399.  reasoning  of  the 

sentient  Judge  in  this  case  is  so  striking 
first  sight  that  it  requires  a  short  consid^ 
tion.  After  other  remarks,  Mr.  Dick  pn 
thus — "  Grants  of  the  nature  in  question  qi 
"  the  grantors  and  their  heirs  affect  not^ 
"  public  revenues.  They  affect  merely  ' 
"  own  rental.  The  grantor  continues 
"  self  to  pay  the  revenues  ;  and,  if  he  do 
"  the  estate  is  sold,  and  then  the  grant  be< 
"  null  and  void."  This  is,  no  doubt,  m' 
main,  true ;  and  at  the  Decennial  Settlel 
the  legislature  might,  had  it  chosen,  have- 
lied  on  the  Sale  Law  to  remedy  any  imj 
vident  act  'done  by  zemindars,  and  to  re^ 
estates  to  their  original  state.  But  it  considj 
ed  prevention  better  than  cure ;  and  with  1 
former  object,  keeping  in  view  the  comid 
law  of  the  country,  and  the  probable  imd 
vidence  and  weakness  of  the  zemindars  itljl 
then  created,  it  enacted  Regulation  XIX. j 
1793,  and  has  thereby  declared  that  all  gnuj 
of  the  nature  of  that  before  us  are  null  a] 
void,  and  that  no  lapse  of  time  shall  give  iW! 
validity.  It  follows  that,  as  they  are  -*1 
and  void  ia  their  inception,  they  can   I 
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leaded  even  bj  the  grantor  or  his  heirs  at 

'  bure. 

J  am  of  opinion,  for  the  reasons  above 

that  the  rent-free  grant  is  illegal,  and 

Eabfe*  to  resumption.     The  question   of 

sment  is  not  now  before  the  Court. 

ir.  Justice  Loch, — The  question  in  this 

Ls,  ^-hether  a   zemindar  can    alienate 

rputof  bis  permanently  settled  estate  as 

ka^—i  e.y   can    he   create   a   lakheraj 

ia  favor  of  any  person  to  lands  which 

Ipan  of  such  an  estate  ? 

t  proprietor  make  such  a  grant,  is  it 
id.  and  can  the  land  be  resumed  by  his 
ssor? 

lion  10,  Regulation  XIX.  of  1793,  dis- 

lif  declares  that  all  grants  for  holding 

exempt  from  the  payment  of  revenue, 

^er  exceeding  or   under    100   beegahs, 

since  ist  December  1790,  or  that  may 

reafier  made,  by  any  other  authority 

Ac  Governor-General  in  Council,  are 

and  void.    And  the  proprietor  of  the 

Tithin  which  such  lands  were  situated 

jaired  to  collect  the  rents  and  dispos- 

:  grantee  of  the  proprietary  right  in  the 

and  re-annex  it  to  the  estate.  , 

is  dear  from  these  words  that  the  power 

txing  such  lands  without  application 

Coart  was  granted  to  proprietors  on 

>posicion  that  all  lands  so  separated 

formed  part  of  the  perm£inently  settled 

and  were  liable  with  every  other  beegah 

"  in  the  estate  for  their  quota  of  the 

revenue. 

I  Section  8,  Regulation  X1.1V.  of  1793, 

)rs   of    estates    were    permitted    to 

leases  or  pottahs  for  any  term  of  years, 

perpetuity,  for  the  erection  of  dwell- 

is,  manufactories,  gardens,  and  other 

The  above   Section,  however,  is 

toble  to  the  document  propounded 

case.     It  cannot  under  any  circum- 

be  termed  a  lease  in  perpetuity,  for  it 

^tiie  element  of  a  lease — viz,,  payment 

in   some    shape    or   other.      The 

tt  a  distinct  grant  to  hold  22  beegahs 

*  rent-free — /.  e.y  lakheraj ;    and   the 

»  bestowed  upon  the  grantee  to  en- 

him  to   dig    a    tank   for  the   use  of 

"*>lic.    Section  8,  Regulation  XLIV.  of 

*tts,  therefore,  nothing  to  do  with  this 

>er  element  of  confusion  must  be  got 

i-^m.,  the  interpretation  put  upon  the 

''revenue'  in  Regulation  XIX.  of  1793. 

*^ been  said  ihat  the  word  is  used  indis- 

i^ly  10  mean  either  revenue  or  rent 

•««g  U)   the   context.     This   appears 


•ff 

to  be  a  mistake.    The  word  "revenue*  is 
used  in  its  proper  meaning  throughout  the 
Regulation,  and  is  not  convertible  with  rent, 
though  it  comprises  rent.     A  consideration 
of  the  purport  of  the  law  will  at  once  show 
that  the  legislature  was  dealing  with  a  ques- 
tion of  revenue  only.     The   law  first  lays 
down  the  principle  that  the  Government  is 
entitled  to  a  certain  proportion  of  the  produce 
of  each  beegah  of  land,  unless  it  transfers  its 
right  either  for  a  term  of  years  or  in  perpetai-* 
ty.     In  regard  to  all  grants  made  previous  to 
1765,  the  Government  gave  up  this  right; 
but  in  regard  to  all  lands  held  under  grants 
made  intermediately,  it  declared  them  liable 
to   assessment,   and   that    Government  was 
entitled  to  enjoy  the  revenue  so  assessed. 
The  Government  then  appropriated  the  re- 
venue on    lands    exceeding    one    hundred 
beegahs  alienated  under  any  one  grant  made 
previous  to  December  1790,  and  made  over 
its  right  to  the  revenue  assessed  upon  lands 
under  one  hundred  beegahs  to  the  zemin- 
dars within  the  local  limits  of  whose  per- 
manently   settled   estates   such   lands  were 
situated.     And  the  law  further  said  that,  If 
any  one  claim  to  hold  lands  exempt  from 
the  payment  of  revenue  under  a  grant  made 
since  1790,  his  claim  was  not  to  be  listened 
to  for  a  moment,  for  the  lands  could  be  no 
other  than  a  portion  of  the  permanently  set- 
tled estate  within    which  such    lands  were 
situated.     And  this  must  be  kept  in  mind 
that  in  the  limits  of  an  estate  there  could  be 
only  two  classes  of  land,  revenue-free  created 
before  ist  December  1790,  and  revenue-pay- 
ing comprised  in  the  estate  at  the  Permanent 
Settlement.     The  word  "  revenue,"  thereforcj 
as  used  in  Section  1 1  of  Regulation  XIX.,  is 
used   in  its  proper  sense.     It  was   revenue 
claimable  by  the  Government  on  lands  held 
on  invalid  title,  which  revenue,  and  the  right 
to  claim  which,  Government  had  transferred 
to  the  zemindars.     When  so  transferred,  the 
revenue  became  rent. 

It  has  been  asked  why,  if  a  zemindar  is 
able,  as  unquestionably  he  is  by  law,  to 
alienate  any  part  of  his  estate  by  sale  or  gift, 
he  should  be  unable  to  create  a  rent-free 
tenure  ?  that,  as  he  can  give  a  perpetual  lease 
at  a  quit-rent,  there  can  be  no  good  reason 
why  he  should  not  be  able  to  forego  his  rent 
altogether,  for,  if  a  rent-free  grant  be  said  to 
be  injurious  to  the  estate,  a  perpetual  lease  00 
a  quit-rent,'  which  the  law  allows  him  to 
make,  might  be  equally  injurious. 

The  reason  why  such  rent-free  grants  can- 
not be  made  is  that  they  are  entirely  opposed 
to  the  theory  of  the  Permanent  Settlement; 
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an^  iUis  very  remarkable  how  guarded  the 
law  has  been  on  the  subject,  for,  while  it  allows 
the  zemindar  to  give  a  lease  in  perpetuity, 
It  never  sanctions  such  an  alienation  as  a 
lakheraj  or  rent-free  grant;  and  the  reason 
is  obvious  when  the  principle  of  the  Perma- 
nent Settlement  is  considered,  which  is  clear- 
ly laid  down  in  the  preamble  of  Regulation 
XIX.  of  1793,  that  "the  ruling  power  is 
"entitled  to  a  certain  proportion  of  the 
"  produce  of  evety  beegah  of  land  demand- 
"able  in  money  or  kind,  according  to  local 
"  custom,  unless  it  transfers  its  right  thereto 
"for  a  term  or  in  perpetuity,  or  limits  .the 
"  public  demand  upon  the  whole  of  the  lands 
"belonging  to  an  individual,  leaving  him  to 
"appropriate  to  his  own  use  the  diflFerence 
"between  the  value  of  such  proportion  of 
"the  produce,  and  the  sum  payable  to  the 
"  public  whilst  he  continues  to  discharge  the 
"  latter.  As  a  necessary  consequence  of  this 
"  law,  if  a  zemindar  made  a  grant  of  any  part 
"of  his  lands  to  be  held  exempt  from  the 
"payment  of  Government  revenue,  it  was 
"  considered  void,  from  being  an  alienation 
"of  the  dues  of  Government  without  its 
"sanction.  Had  the  validity  of  such  grants 
"been  admitted,  it  is  obvious  that  the 
"revenue  of  Government  would  have  been 
"liable  to  gradual  diminution/'  The  pre- 
amble then  goes  on  to  state  that,  previous 
to  the  accession  of  the  Government  to  the 
Dewanny,  many  such  grants  had  been  made, 
aiid  proceeds  to  declare  what  course  the 
Governor-General  intended  to  pursue  with 
regard  to  these  lands. 

The  passage  quoted  from  the  preamble 
clearly  lays  down  the  principle  upon  which 
the  revenue  was  assessed — what  part  of  that 
revenue  was  to  be  considered  as  rent  {vis,, 
the  difference  between  the  assets  of  an  estate, 
and  such  portion  of  them  as  Government 
inight  think  fit  to  appropriate) — and  it  dis- 
tinctly repudiates  the  zemindar's  right  to 
make  a  grant  exempt  £rom  the  payment  of 
revenue,  such  revenue  necessarily  comprising 
rent. 

.  Now,  it  is  obvious  that,  if  a  zemindar  grant 
lands  to  any  one  free  of  rent,  he  violates  the 
abovb  principle  of  the  Permanent  Settlement, 
for  he  not  only  alienates  that  portion  of  the 
assessment  on  each  beegah  of  land  which 
the  law  permits  him  to  appropriate,  but  he 
also  gives  up  that  portion  which  is  the  Go- 
vernment revenue,  and  thereby  'does  a  se- 
rious injury  to  the  assets  of  the  estate.  He 
relinquishes  the  quota  of  the  revenue  with 
which  each  beegah  of  a  permanently  settled 
estate  was  charged  at  the  time  of  the  settle- 


ment ;  and  it  is  no  answer  to  say  that  t 
whole  estate  is  liable  for  the  revenue,  foi 
is  not  only  that  the  integral  estate  is  lial 
for  the  whole  revenue  assessed  uj)op  it,  1 
each  beegah  of  land  is  responsible  for 
quota  of  that  revenue.  Suppose  a  zen 
dar  were  by  successive  rent-free  grants 
alienate  the  better  part  of  his  estate,  so  tl 
when  it  came  into  the  hands  of  success 
the  assets  were  insufficient  to  afford  i 
Government  revenue.  Surely  it  is  not  sti 
cient  to  say  that,  at  any  rate,  the  Govi 
ment  revenue  is  secured  from  the  inte{ 
estate,  and  that  a  sale  for  arrears  of  revel 
will  put  everything  right,  the  auction* |l 
chaser  having  the  power  to  set  aside 
pre\nous  engagements.  The  GoverniiH 
however,  has  no  wish  that  an  estate  sM 
by  the  act  of  any  proprietor,  be  so  im}xH 
ished  as  to  descend  as  a  burden  tO' 
successor,  or  that  the  assets  of  an  estatl 
so  reduced  by  the  folly  of  one  zemindai 
to  render  it  impossible  for  his  successor 
realise  the  Government  dues  from  the  IzA 
and  whose  only  course  under  such  ci 
stances  is  to  allow  it  to  go  to  the  ham 
Consequently,  the  Government  have 
bited  such  rent-free  grants  altogether. 

It  is  a  mistake  to  suppose  that  ti 
alienated  by  gift  or  sale  are  held  e 
from  their  share  of  the  Government  re 
The  proprietor,  who  has  made  the  alien 
may  pay  the  revenue  out  of  his  own  p 
but  the  untenableness  of  this  supp 
would  be  apparent  on  the  application  0: 
party,  entitled  to  claim  a  partition,  to 
Collector  to  make  a  partition  of  the  e 
He  would  proceed  to  assess  every  b 
of  land,  and  proportion  the  Governraentj 
venue  thereon,  irrespective  of  any  pritj 
arrangements.  And  so  with  regard  10  | 
petual  leases.  On  the  principle  of  the 
manent  Settlement,  it  is  assumed  that 
rent  received  from  such  lands  covers 
revenue  as  well  as  the  zemindar's  il 
The  zemindar  may  remit  his  share  of  j 
rent,  but  he  has  no  authority  to  remit  \ 
portion  of  the  revenue;  and  therefore  a  pj 
petual  lease  on  a  quii-rent  which  does  I 
provide  for  the  full  quota  of  .revenue  W 
each  beegah  of  land,  is  as  invalid  as  a  rd 
free  grant. 

Looking  at  the  terms  of  Section  10,  Reg<l 
tion  XIX.  of  1793,  and  at  the  principles' 
the  Permanent  Settlement,  it  appears  to  « 
that  a  zemindar  has  no  power  to  mak^ 
lakheraj  or  rent-free  grant,  even  for  puW 
purposes,  without  the  sanction  of  the  G^^"^ 
nor-General.    If  a  zemindar  wish  to  make 
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of  the  kind,  his  proper  course  is  to 
k  to  the  Government,  who  alone  have  it 
tteir  power  to  remit  any  portion  of  the 
oe.assessable  on  the  estate,  and  to  de- 
an? portion  of  it  to  be  lakheraj,  revenue- 
is  well  as  rent-free.  And  it  further 
to  me  that,  if  a  proprietor  make  such 
t  it  being  declared  by  the  law  null 
Toid,  his  successor  may  resume  and 
it  Under  this  view  of  the  case,  I 
confirm  the  decision  of  the  Judge, 
Rjea  ibe  appeal  with  costs. 
.  Justice  Shumboonath  Pundit,  —  In 
,  that  portion  of  the  produce  of  lands 
goes  to  the  ruling  power  as  its 
is  called  revenue ^  and  the  produce 
aamcj  or  kind)  received  from  the  cul- 
bv  ihe  persons  entitled  to  collect, 
1  as  ibe  collections  made  (in  kind  or 
)  by  other  intermediate  holders  of 
^ades  from  those  who  are  above 
persons  that  collect,  from  the  tenants 
lowest  grade  up  to  those  who  pay 
revenue  directly  to  Government,  is 
rent.  That  which  persons,  collecting 
the  lowest  tenants  or  others  of  a 
r  grade,  retain  as  their  profits  from 
ions  made  by  them  from  intermediate 
is  also  called  rent.  The  word 
however,  is  used  indiscriminately 
JfXA.  as  well  as  for  revenue,  in  many 
old  laws  preceding  as  well  as  many  of 
passed  in  1793  ;  and  so  in  Section  10  of 
on  XIX.  of  1793  the  same  confu- 
expression  is  to  be  found  ;  also  in  some 
laws  passed  subsequent  to  1793.  {See 
im  III.  of  1828.) 

I  evident  from  the  preatnbles  of  Re- 
^s  XIX.  and  XUV.  of  1793  that,  be- 
in  that  year,  it  was  believed  to.be 
om  and  the  common  law  of  the  coun- 
eacb  beegah  of  land  was  liable  to  pay 
quota  of  revenue  to  the  ruling  power, 
ing  upon  the  principles  of  this 
law,  with  a  view  to  protect  the 
ment  revenue  due  from  estates  that 
M  well  as  of  those  that  were  not, 
tly  settled,  and  in  order  to  prevent 
•onindars  from  injuring  their  solvency 
^1  the  assessment  fixed  upon  their 
by  the  Decennial  Settlement  in  1790, 
thought  at  that  lime  advisable  to 
certain  rules  which  were  afterwards 
^ed  in  the  laws  of  1793.  By  these 
«l  the  British  officers,  except  the 
""r-General,  were  prohibited  from 
any  rent-free  grants  ;  and  in  estates 
^y  settled,  the  zemindars  were 
""^  feom   settling    their    lands   with 


lis 


any  person  under  pottahs  written  ac«>rmng 
to  any  form  not  approved  of  by  the  Collector, 
or  for  a  term  exceeding  ten  years,  except  for 
tanks,  houses,  gardens,  &c.  {See  Section  8, 
Regulation  XLIV.  of  1793.)  The  zemindars 
and  all  other  persons  were  further  prohibited 
from  giving  away,  without  the  permission 
of  the  Government,  any  portions  of  the  lands 
of  their  estate  without  reserving  some  rent, 
which  rent  was  supposed  likely  to  repre- 
sent, in  part  or  in  whole,  according  to  the 
quantity  of  the  lands  settled  by  the  lease, 
the  revenue  due  to  the  Government. 

The  British   Government,   on   taking  the 
administration   of   the  country,  found   that, 
under  the  system  prevailing  before.  Emperors, 
Soobadars,  Rajahs  holding  large  landed  pro- 
perty, Zemindars,  and  Talookdars  underthem, 
had  granted  away  lands  by  rent-free  sun- 
nuds,   the  effect  of  which  transfers  was  to 
convey  such  proprietary  rights  as  the  party 
conveying  could  grant,  without  reservation 
of  any  rent,  and  which  transfers,  according 
to  the  common    law  of  the   country,  were 
considered  to  be  alienations  of  the  revenue 
due  to  the  Government  from  these  lands. 
Certain  officers  under  the  British  Govern- 
ment were  also  from  time  to  time  authorised 
to   make   such   alienations,   and    many   not 
authorised  also  made  such  grants.      During 
the  progress  of  the  Decennial  Settlement,  and 
in  1793  when  the  laws  of  that  year  were  en- 
acted, it  was  thought  to  be  a  sufficient  check 
against  acts  supposed  to  be  injurious  to  the 
public  rights,  to  declare  that  no  grant  or 
alienation  should  be  made  rent-free ;  and  it 
was    not    considered    at    all    expedient    to 
rule  further  that  the  rent  reserved  in  a  lease 
should  be  equal  to  the  proportionate  revenue 
due  to  the  Government  from  the  lands  leased 
out.     It  was  not  an  easy  matter  to  fix  this  pro- 
portion ;  and  it  was  not  thought  proper  to  im- 
pose such  a  troublesome  condition,  because  it 
had  already  been  ruled  that  the  zemindars 
generally  could  not  settle  for  more  than  ten 
years,     and    that    fraudulent    or    wrongful 
settlements  made  by  them  were  not  binding 
upon  auction-purchasers.     In  about  twenty 
years,     the     Government     discovered     that 
the   imposition   of   restrictions   upon   settle- 
ment of  lands  by  zemindars,  as  made  by 
the  laws  of  1793,  was  not  at  all  necessary 
for   protecting   its   rights,    and   were  at   the 
same  time  highly  injurious  to  the  improve- 
ment of  the  country  at  large.     Accordingly, 
by  Regulation  V.  of  181 2,  power  was  given 
to  the  zemindars  to  make  settlement  for  any 
term  of  years,  or  even  in  perpetuity,  so  far  as 
they  could  do  so.    People  hftd  already,  in  Qne 
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for%i  oj*  another,  adopted  long  ^nd  perpetual 
leases  with  or  without  consideration,  reviv.ed 
old  and  created  new  tenures  of  ihe  perpetual 
kind  under  different  names ;  and  so  it  was 
thought  advisable  in  1819,  when  Regulation 
VIII.  of  that  year  was  passed,  to  legalize  all 
settlements  made  in  direct  opposition  to  for- 
mer laws.  It  was  not,  however,  even  at 
that  time,  thought  advisable  to  limit  the 
power  granted  by  Regulation  V.  of  181 2 
by  any  restriction  requiring  that,  when  any 
estate  or  part  of  an  estate  is  let  out  on  lease, 
the  rent  reserved  should  not  be  less  than 
the  total  or  the  proportionate  share  of  the 
Government  revenue  due  from  the  lands  let 
out. 

The  former  strictness  and  jealousy  by 
degrees  slackened.  New  ideas  came  into 
operation,  until  in  1859  the  present  Revenue 
Sale  Law  was  passed,  which  materially  differs 
in  spirit  and  principle  from  the  rules  adopted 
ill  the  old  laws  for  protecting  the  Govern- 
ment rights.  In  1859  limitation  was  made 
applicable  to  suits  for  resumption  of  lands 
alienated  a/ier  1790,  whereby  virtually,  ex- 
cept as  against  auction-purchasers,  such 
grants  were  legalized.  If  the  words  of 
Section  10,  Regulation  XIX.  of  1793,  are 
strictly  construed,  rent-free  grants  subsequent 
to  1st  December  1790  might  be  considered 
resumable  even  by  the  persons  making  such 
grants;  and  accordingly  it  might  also  be 
thought  to  be  within  the  power  of  their 
heirs  and  successors  and  privies  to  re-attach 
the  lands  to  the  estates  from  which  they 
were  so  alienated.  It  may  appear  to  be 
unjust  and  inequitable  that  any  person 
should  have  a  right  to  take  advantage  of  his 
own  wrong,  that  grants  made  for  considera- 
tion should  be  resumable  by  the  party  making 
the  same,  and  that  his  heirs  should  be  empow- 
ered to  question  the  legality  of  the  act  of 
their  predecessors.  But  perhaps  the  policy 
which  dictated  the  laws  preferred  to  protect 
the  rights  of  the  Government  without  any 
regard  to  the  hardship  or  injustice  noticed 
above.  The  earlier  ideas  regardii  g  the 
mode  of  protecting  the  rights  of  the  Go- 
vernment began,  however,  to  change  by  de- 
grees, till  they  were  materially  altered  into 
quite  new  principles  now  adopted  by  the 
Government  upon  this  subjecf.  While  the 
law  regarding  the  restricted  power  of  the 
zemindars  to  make  settlements  of  their  lands 
was  by  degrees  completely  modified,  the 
prohibition  regarding  rent-free  grants  was 
not  altered  by  any  express  enactment.  The 
present  Sale  Law  requires  auction-perchasers 
to  respect  certain  settlements  by  the  default- 


er, if  t]ie  amount  of  rent  and  other  condlti 
of  the  lease  were  approved  by  the  Collet 
before  the  sale.  It  has  also  made  provisio: 
the  effect  that  in  some  cases  it  may,  thro 
the  Collector,  bv  notification  at  the*tini< 
the  sale,  require  the  purchaser  to  resj 
all  incumbrances  -created  before  the  s 
just  as  they  are  bound  to  respect  lej 
given  by  themselves.  At  present,  the  i 
vernment  is  willing  to  sell  its  rights  o£| 
ceiving  the  revenue  in  consideration  c 
money  payment  in  a  lump  sum. 

If  it  be  now  held  by  my  colleagues  1 
by  these  modifications  up  to  18 19,  and 
subsequent  years,  the  prohibitory  provij 
of  Section  10,  Regulation  XIX.  of  1793, 
far  as  it  authorises  the  grantor,  his  hi 
and  privies,  to  resume  a  rent-free  gi 
ma'de  subsequent  to  1790,  is  virtually 
dified  without  any  express  enactment  co 
purpose,  I  would  at  once  agree  in 
opinion.  I  would  also  agree  with  my 
leagues  if  they  hold  that,  as  regards  9i 
grants  against  those  who  have  in  **  eqrf 
no  rights  to  resume,  by  a  fiction  of  la« 
is  to  be  assumed  ths^t  the  formal  sanctioq 
the  Government  has  already  been  obtat| 
by  the  grantees.  The  subjoined  extra 
from  a  recent  ruling  of  the  Privy  Cois^ 
in  the  assessment  case  of  Ranee  Surnonio| 
appellant  to  Her  Majesty,  to  a  great  exti 
supports  this  view.*  ^ 

j 

♦  "  Upon  the  argument  before  their  Lordship%i 
counsel  tor  the  respondent  relied  on  the  sth  Sectioj 
Regulation  XLIV.  of  the  year  1793,  which  is  the  eaif 
of  the  Regulations  on  this  subject ;  and  they  con 
that,  although  subsequent  Regulations  upon  the  sul 
have  been  passed  in  different  languages,  and  rep 
this  5th  Section  of  Regulation  XLIV.  of  1793  has 
been  repealed,  but  was  in  force  at  the  time  when  i 
sale  in  question  was  madc^  and  this  action  was 
menced .  Whether  upon  the  true  construction  ofi 
Regulations  taken  together,  this  particular  S 
ought  to  be  taken  to  hare  been  repealed  or  not, 
I  x)rdships  do  not  think  it  necessary  to  determine, 
assume  in  favor  of  the  respondent  that  that  standi 
repealed  and  in  full  force,  and  will  deal  with  the  case 
that  footing.  The  language  of  this  Section  tt 
doubt  favorable  to  the  respondent's  case.  It  pi 
that,  when  a  zemindary  is  sold  at  a  public  sale 
discharge  of  arrears  due  from  the  proprietors  to  ( 
Government,  all  engagements  which  such  propHell 
shall  have  contracted  with  dependent  talookdarSyi 
also  all  leases  to  under-farmers  and  pottahs  to  lyo 
shall  stand  cancelled  from  the  day  of  sale,  and  the  pi 
chaser  shall  be  at  liberty  to  collect  from  such  talookda 
and  from  the  ryots,  whatever  the  former  propriefi 
would  have  been  entitled  to  demand  according  to  t 
established  usage  and  rates  of  the  pergunnah  or  distr 
in  which  the  properties  lie,  had  the  engagement  soci 
celled  never  existed.  But  the  7th  Section  of  the  sai 
Regulation,  XLIV.  of  1793,  provides  that  this  is  not 
authorise  the  assessment  of  any  increase  upon  the  Ul» 
of  such  dependent  talookdars  as  were  exempted  frt 
increase  at  the  Decennial  Settlement  of  1703. 

"  Their  Lordships  do  not,  upon  any  evidence  in  tl 


^] 


Civil 


THE  WEEKLY   REPORTER. 


Rulings, 


»3 


i  evident  that,  with  regard  to  ahena- 
.laffic  1:90,  there  was  very  little  press- 
fiecessitv  to  make  any  law  to  limit  the 


iwBch  tbfy  think  it  safe  to  rely,  see  their  way  to 
ifet  tiat  the  appellant  brings  her  case  within 
iSfCCoa;  hut  they  cite  it  because  it  may  have  a 
fm  the  construction  of  the  language  of  the  5tn 
Be  respondent  contends  that,  by  the  opera- 
twx^ stand  cancelled  from  the  day  of  sale, 
mM  interest  of  the  talookdar  ipso  facto  ceased 
NtisoDt  any  act  done  by  the  purchaser  ;  that  it 
-^^'c  of  confirmation,  or  being  set  up  by  him 
ors;  and  that  where,  from  the  acouiescence 
«u.*ser  or  those  claiming  under  him,  the  posses- 
ItesMined  in  the  talookdar,  and  those  claimmg 
■,oiidisturbed,  and  the  original  rent  had  been 
,110  matter  for  how  long  a  period  or  through 
rMmber<rf  mesne  conveyances,  it  still  remained 


resumitig  powers  of  persons  granting  *ch 
invalid  grants  or  of  their  heirs.     These  reiit- 
free  grants  were  very  rarely   given  by   the 
proprietors     in     consideration     of     money. 
These  were  always  pious  and  religious  gifts. 
It  was  well  known  that  Hindoos  and  Maho- 
medans  invariably  respect  such  gifts  of  their 
own  creation  or  of  their  predecessors,  and 
think   it   a   disgrace   and  sin  to  take  aw'ay 
lands   given   to   Brahmins,    saints,    and    fa- 
keers,  as  gifts  during  religious  ceremonies 
for  use  and  cultivation,  or  for  private  houses, 
tanks,   orchards,    public    temples,    or   other 
religious  and  charitable  purposes.     Even  pur- 
chasers  by   private  sales  or  at  auction  for 
revenue,  Hindoos  as  well  as  Mahomedans, 


S^he'^ntV^sulw^^^^^^  respected  such  grants,  until  about 

Si  and  literal  construction  of  the  words^cited         y^^^s  ago  some  Bengalees,  havmg  become 

zemindars  by  private  purchase  or  by  pub- 
lic sales,  turned  a  new  leaf,  and  braving  the 


taaniana  iucr<ii  tuna n **»-«■•»'"  "»"  --—      --.    ,     ,     . 

tkir  Lordships  do  not  concur.     They  think  that 

iaris  properly  to  be  collected  from  the  policy 

of  the  Regulation,  from  the  language  used  in 

of  the  same  Section,  and  from  the  7th  Section, 

aes  an  exception  out  of  the  provisions  ot  that 

English  lawyers  arc  familiar  with  this  prin- 

OMtniction  applied  as  early  as  the  time  ot 

i^(see  ist  Instt.  45)  to  the  disabling  Statute  of 

,Cap.  XIX.,  Section  5,  and  in  several  modern  re- 

Kshetivcen  landlord  and  tenant  on  clauses  of 

in  leases.  Words  wbich  make  a  Bishop  s  ^rant 

[void  and  of  no  effect  to  all  intents,  constructions, 

Ks,  have  been  held  not  to  prevent  the  grant 

C  food  and  binding  on  the  grantor,  and  in  some 

itfinitable  by  the  successor;  and  so  a  proviso  in 

Ihatil  should  be  void  altogether  in  case  the  ten- 

yM  neglect  to  do  a  ccrUin  act,  has  been  held  only 

ilfoidablc  at  the  option  of  the  landlord.     1  heir 

_j .  _•.._  *i -.-  »..fkf^rifi«i«:  crovernmc"  this 


public  opinion  of  their  countrymen,  began 
to  exercise  resumption  rights,  and  so  tempt- 
ed   some    others   to    follow    their   example. 
With  regard  to  rent-free  grants  after   1765 
up  to  1 790,  out  of  regard  to  these  time-hon- 
ored feelings  of  the  people,  the  Government, 
by  Section  ^,  Regulation  XIX.  of  I793'  P^o- 
vided  that  grants  within   10  beegahs  given 
for  charitable  and  religious  purposes  under 
certain  circumstances   and   conditions  were 
not  to  be  resumed.     Actions  for  resumption 


'^'^^'^t'::^^^^"^^^^  M   ^^-A^orA.   .ere   very    rare   before,   and 

4:--  *u-»»  ««!«  a«  illustrating  a  general     ^„^„  „-.„,  «li  7prnindars.  &C..  dO   not  exercise 


even  now  all  zemindars,  &c.,  do  not  exercise 
these  righls.     The  resumption  suits  are  com- 
paratively confined  to  the  districts  of  Hoogh- 
ly,  Burdwan,  and  the  24-Pergunnahs.     The 
respect  generally  shown  before,  and  the  dis- 
respect exhibited  by  some  persons  since,  the 
new  idea  has  prevailed,  related  to,  and  affects, 
not  only  the  grants  subsequent  to  1 790,  but 
also  invalid  grams  existing  before  that  year. 
It  was  within  the  powers  of  the  zemmdars 
to  give  or  withhold  this  authority  to  resume, 
when  they  made  settlement  of  their  lands 

««..»«»  .-....- — -  ,.      with  others  on  a  long  lease  or  in  perpetuity  ; 

as  to  time  and  extent  of  op.«'*^^P"' ^^^^^'Jf,    ^^A  u  has  been  observed  that  in  former  times 

^Z'^^tL^T.ro:^^:^ii:.T:^A^^^^  -thheW  even  when 

k  the  same  cUuse,  it  is  obvious  that  no  such    p^^pgeg  ^ygre   granted   for  a  consideration. 

caiicenation.  was  intended,  for ^the^pow^  ^^.^  ^^^^^  ^j  ^^^  ^^^jj^^g  ^j  ^^^  people  shows 

whv  there  was  no  pressing  necessity  to  make 
any  law  about  this  matter  of  resumption. 
The  zemindars  and  others  holding  inferior 
rights,  having  before  17651  and  after- 
wards, according  to  the  universal  custom 
of   the   country,    granted    rent-free    tenures, 


imeoUon  them  only  as  iUustratmjf  a  general 
flf  construction,  which  for  its  justice,  reason- 
and  convenience,  must  be  considered  of  univer- 
m.    In  the  present  case,  the  object  of  the 
en  vas  that  the  jumma  should  be  duly  paid, 
the  means  of  paying  it  should  not  be  with- 
•die  improvident  grants  of  the  zemmdars  who 
Jdrfault.  But  cases  of  default  might  often  ari^e 
improvident  grant  had  been  made,  where  the 
and  ryots  held  at  proper  rents,  and  the  default 
to  extravagance,  mismanagement,  or  other 
Id  such  cases  Government  cannot  be  supposed 
'■tended  a  wanton  and  unjust  disturbance  of 
-^rwts.    It  is  true  that  the  Section  makes  no 
in  terms  between  the  two  classes  of  cases, 
wd be  unsafe  in  construction  to  make  any  such  j 
owideration  furnishes  reason  for  such  limvta- 
as  to  time  and  extent  of  operation,  as  the 
.    ..     •    .   _j *.«  w^i^twr*.   m  order  to 
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E  cancel lauon   was  mn,..-^**,  — •    —   tr 

tad  affirmatively  given  to  the  purchaser  sup- 
^taltokdars  and  ryots  to  remain  in  all  respects 
,  except  that  they  become  liable  to  a  certain 
.-crease  of  rent ' according  to  the  established 
ittd  rates  of  the  Pergunnah  or  District,  words 
^idves  showing  that  the  Section  was  directed 
-  ta  which  grantb  had  been  made  with  reserva- 

iwtbiow  those  usages  and  rates.     It  is  to  be 
p^a!«itha(    in  terms,  this  power  is  given  only     ua    mv*    x-v/«..^.y,    o------       -^  .j        i 

SjFBdiirhim^^^^^^  these    grants    having   been  considered 

•the  mischief  in  contemplation.  The  language  ^     alienations   to  the   prejudice   of  the 

epBon,.too,  in  Section  7,/hpwsJhat -hat  .;as    tO^^^^^  ^^^  ^^    ^^^  ^^^.^^   ^^^^^^    ^^^   ^^^ 

vernment   thought  proper»to  uphold   stich 


tkcepHon,  too,  in  Section  7,  shows  that  wnai  >%ab 
i*>r  Section  5  was  not  the  destruction  oy^nure. 


TW"»VI  OCCUOII  S  WiU»  iiwfc  1."%-  «»-«*.- ■ 

Jfci  ivmsc  of  rent  *  under  certain  specified  and 


H 


Civil 


THE  WEEKLY   REPORTER, 


Rulings, 


[Vol 


grsmts  created  previous  to  1765.  It  kept 
the  laiTds  covered  by  grants  from  that  time 
up  to  1790,  apart  from  the  estates  of  which 
the  Decennial  Settlement  was  made,  and  from 
lime  to  time  made  rules,  before  and  in  1793, 
and,  after  that  time,  for  assessing  such  rent- 
free  lands.  Meanwhile,  in  estates  permanently 
settled,  parcels  less  than  100  beegahs  were  (by 
Section  6,  Regulation  XIX.  of  1793)  made 
over  to  zemindars  without  any  additional  re- 
venue being  imposed  upon  them  for  the  same. 

Looking  to  what  had  been  done  before, 
the  Government  was  naturally  afraid  that 
the  proprietors  of  permanently  settled  estates 
might  again  do  what  others,  w-ith  less  power, 
had  done  before;  and  so  after  a  long  period 
the  Government  might  be  required  upon  some 
grounds  of  expediency  or  hardship  to  up- 
hold these  new  grants,  just  as  it  was  compel- 
led to  hold  good  the  grants  made  before  1 765 ; 
and.  to  make  rules  for  assessing  some  of  the 
grants  from  that  year  to  1 790,  with  only  the 
half-jumma,  just  as  it  was  afterwards,  in 
1809,  compelled  to  uphold  indirectly  and 
partially  in  estates  no  longer  in  its  possession, 
against  the  present  holders  of  these  estates, 
grants  created  a/Ur  1790,  by  applying  rules 
of  limitation  to  suits  for  possession  and 
assessment  of  these  grants.  All  lands  not 
having  been  settled  permanently  in  1790 
into  estates,  several  zemindaries  remained  in 
the  khas  possession  of  the  Government  for  a 
long  time,  and  even  now  some  lands  are 
lying  in  the  hands  of  the  Government,  which 
are  not  settled  at  all  with  any  person  as 
estates. 

It  was  apprehended  that  the  revenue 
officers  may  create  rent-free  grants  in  pro- 
perties thus  held  khas  by  the  Government. 
In  order  to  avoid  this  contingency  of  which  the 
Government  was  so  much  afraid,  it  thought 
proper  to  rule  that  all  rent-free  grants,  with- 
out its  permission  given  after  1790,  were 
null  and  void,  and  no  length  of  possession 
was  at  any  time  likely  to  give  any  validity  to 
these  alienations.  The  object  was  much  less 
to  assist  the  zemindars  in  1790  or  1793, 
or  immediately  afterwards,  than  to  provide 
against  the  possibility  of  any  claim  of  pre- 
scription being  raised  by  any  person  with 
reference  to  possession  under  any  such  rent- 
free  grants  of  the  ist  of  December  1790,  as 
regards  the  revenue  due  to  the  Government 
from  these  lands. 

It  was  on  these  grounds  that  I,  sitting 
with  the  Chief  Justice  in  another  case,  tried 
tefore  another  Full  Bench  of  ?ive.  Judges 
(but  in  which,  after  all,  no  decision  was 
jpronoonced).   w^^  inclined   to  hold   that  a 


zemindar  creating,  or  those  holding  niw 
one  who  has  created,  any  such  grant,"  w 
not  authorized  to  resume,  on  ie  grop 
that  what  he  or  his  predecessors  had  dc 
was  illegal  under  Section  10  of  Rfigulati 
XIX.  of  1793.  If  the  original  probibiti 
was  based  on  a  common  law  of  the  couoj 
it  was  equally  a  well-known  common  cu^ 
that  any  such  grant  is  not  ordinarily  consid 
ed  resuniable  by  those  who  may  have  ma4j 
as  well  as  by  those  who  hold  under  8 
The  laws  in  1793  represented,  not  onlyi 
ideas  then  entertained  by  the  Govcmmf 
but  these  laws,  as  well  as  those  subsequ^ 
passed,  also  took  cognizance  of  the  ^ 
known  religious  and  social  opinions  j 
general  conduct  of  the  people  of  the  coiu^ 

In  this  view  of  the  case,  it  may  pe* 
be   proper   to   uphold   such   grants   wi 
declaration  that  they  are  not  binding 
the   Government   or   those   entitled  to 
under  it,  by   right  of   an   auction-purcl 
When   in    1859    the    Government  distil 
declared  that  an  action  for  assessment, 
also  for  possession,  could  be  brought  rega 
rent-free  grants  made  after  1790,  1 
decide  that  in  such  cases  the  right  of 
who  are  not  auction- purchasers  is  only  t^ 
the  tenure  assessed  with  a  rent  to  the  e|j 
representing  its  portion  of  the  Govern 
revenue,   and    not  to    dispossess.     For 
purposes  of  this  case,  it  is  sufficient  to 
that,  when  rules  were  made  by  the  Go 
ment  to  protect  revenue  from  all  lands  s< 
in  an  estate,  it  never  proceeded  to  the 
treme  length  of  prohibiting  the  zemin 
from  digging  tanks  and  wells,  bwUding  ha 
for   religious   worship   of^>tor  dwelling  " 
poses,    or    planting   orc^wrds  upon  0 
parts  of  their  estates  for^d^rivate  or  for  p^ 
use,  and  thus  deprive  f^^Jemselves  of  all  c 
of  getting  any  rent  orj^^  produce  in  k'"^ 
these  lands.     In  all  li^^^ws  regarding ^^ 
revenue,  provision,   hrf^iowever 
certain  reasonable  ren 
auction- purchaser  for 
defaulter.     It  does  not,  h 
any   assessment   could 
lands  upon  which  somet 
done,  which  was  not  likely 
any  return  to  the  auction- 
the  same  time  was  enjoyed  by 
was  not  in  the  exclusive  pos 
particular  person. 

As  regards  others  than   th 
chaser,  the  use  thus  made  of 
least  when  made  for  public 


re 


one  sense  no  better  than  ^^^^^ 
tion,  and  yet  the  heirs  ^od  any 
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i  vbo  may  have  made  such  transfers, 
toot  been  considered  to  pK>ssess  any  power 
the  lands  so  alienated  from  the  assets 
^e  estate. 

Ttie  power  to  grant  a  russudee  lease  for  the 
don  and  cultivation  of  waste  lands, 
[ioning  with  a  rent-free  term  for  certain 
and  a  progressive  rent  afterwards,  was, 
J,  never  questioned,  and  is  not  within 
libitions  of  Section  lo  of  Regulation 
of  1793.    It  does  not  also  appear  that 
^ject  of  this  Section  was  to  prevent  any 
being  given  away  rent-free  for  any  use 
Scial  to  the  estate,  or  likely  to  promote 
tiOQ,  or  to  increase  the  produce  as  well 
valne  of  the  lands  of  the  estate.      If 
were  given  away  rent-free  for  public 
is-^as  in  this  case,  for  digging  a  tank 
rillige  for  procuring  water  lor  raising  or 
ting  the  crops  upon  the. lands  of  that 
to  a  person  who  may  be  willing  to  in- 
|bc  expenses  of  the  digi^ing,  but  who 
leless  might  not  find  it  convenient  to 
ly  rents  for  lands  which  he  never  in- 
to use  as  private  property — it  does 
How  that  such  a  grant  was  contemplated 
included  within  the  alienations  which 
tw  bad  declared  to  be  null  and  void. 
Jtter  of  the  law  may  cover  such  a  case, 
fc  object  of  the  law  was,  and  the  subse- 
modifications  are,  quite  opposed   to 
ich  construction. 

|o  not  think  that  it  is  stretching  the 

of  the  law  beyond  the   legal   limits 

1,  or  that  it  is  opposed  to  the  present 

the  law  to  decide  that  the  grant  of  a 

of  lands  for  any  public  purpose  likely 

)rove  the  value  of  the  estate  is  not  null 

id.  though  made  rent-free  and  wrth- 

formal  sanction  of  the  Government. 

not,  however,  prepared  to  state  that 

•free  grant  for  tanks  comes  within  the 

given  to  the  zemindars  by  Section  8, 

ion  XLIV.  of  1793,  as  was  held  re- 

by    several    Judges    of    the    late 

Court.     This  Section  refers  to  leases 

and  not  to  grants  without  any  reser- 

lOf  rents. 

[ihese  grounds.  I  hold  that  the  grant 

particular  case  is  not  resumable   by 

tiff.    I  would,  therefore,  decree  the 

-ind  reverse  the  decision  of  the  Lower 

Court. 

^tutice  Levinge, — ^The    plaintiff,    as 

of  3  annas,  and  putneedar  of  the 

13   annas  of  the  estate  referred 

J>laint,  sued  the  defendant  to  re- 

igahs  of  land  held  by  him  as 

^r  a  grant  made  since  the  Per- 


manent Settlement  by  a  former  zemmdtr  in 
1237. 

The  following  is  a  translation  of  the 
grant : — 

"  This  indenture  of  .grant  (sunnnd)  of 
land  for  the  excavation  of  tank  is  executed  in 
the  year  1237  to  the  efifect  following : — 

**  There  is  no  water  near  village  Juggo- 
bundhunpore,  in  Turuflf  Doogatchee^  within 
our  talooka  '  Dehee  Betyesea :'  the  river  being 
at  a .  great  distance,  the  village  is  about 
to  be  deserted  for  want  of  water ;  therefore, 
22  beegahs  of  unculturable  dobha.  or  low 
land  lying  contiguous  to  the  village  towards 
the  north-west,  situate,  &c.,  are  hereby  grant- 
ed to  you  rent-free  for  the  purpose  of  exca- 
vating tank  and  providing  water.  We  shall 
have  no  right  to  the  land  being  vested  with 
the  right  therein,  and  bringing  the  .  land 
under  your  possession  and  seizing;  you  .^11 
continue  to  supply  the  public  with  water,  and 
so  forth. 

"  Stocking  the  tank  with  fish,  and  planting 
bamboos,  mangoe,  and  jack-fruit  irees  on 
the  banks  and  appendages  of  the  tank,  you 
will  continue  to  enjoy  the  same  down  to 
your  son,  son's  son,  in  succession.  You  shall 
not  have  to  pay  any  rent  for  the  land.  Should 
we,  or  our  heirs,  ever  prefer  any  claim  to 
the  same,  it  shall  be  null  and  void.  To  this 
purport  we  grant  this  indenture  of  sunnud 
for  .excavation  of  tank." 

The  substance  of  the  defence  was  that^  as 
the  land  had  been  granted  for  a  tank  which 
was  made  for  the  benefit  of  the  publio;  the 
plaintiff  was  barred  from  resuming  the  sub- 
ject of  the  grant ;  and,  further,  that  the  re- 
presentative of  the  zemindar  had  no  power 
to  set  aside  a  grant  or  gift  made  by  his 
predecessor. 

Both  the  Lower  Courts  decreed  in  favorof 
the  plaintiff  ;  and  the  case  coming  up  to  this 
Court  on  special  appeal .  preferred  by  the 
defendant,  the  Bench,  after  hearing  argu- 
ments on  both  sides,  and  the  Regulations  and 
authorities  cited  and  discussed,  submitted 
the  consideration  of  this  appeal  to  a  Full 
Bench. 

The  appellant's  pleader  has  contended  that 
the  grantor  had  a  legal  power  to  make  this 
grant,  and  drew  a  distinction  between  a  grant 
of  land  rent-free  and  revenue  free,  and  con- 
tended that  a  grant  worded  as  the  one  before 
the  Court  was  not  null  and  void  under  the 
provisions  of  Regulation  XIX.  of  1795,  Sec- 
tion 10. 

It  was  not  pressed  in  argument  that  this 
grant  came  expressly  within  the  terms  of 
Section  8^  Regulation  XLIV.  of  1793,  which 
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re^g]|ises  the  power  of  the  zemindar  to 
grant  a  lease  or  pottah  for  years  or  in  perpe- 
tuity for  the  purposes  of  a  tank,  although  the 
decision  of  i8th  August  1847,  reported  in  the 
Sudder  Decisions  for  that  year,  page  447, 
was  quoted  to  show  that  a  grant  of  land 
rent-free  for  such  a  purpose  was  held  by 
the  Court  to  be  within  the  class  of  grants 
stated  in  that  Section.  But  it  appears  to  me 
that  this  grant  does  not  come  within  the 
category  of  grants  expressly  declared  to  be 
within  the  power  of  a  proprietor  to  make 
by  Section  8  of  Regulation  XLIV.  of  1793,  in- 
asmuch as  this  grant  is  not  a  lease  or  poll  ah — 
a  distinction  which  does  not  appear  to  have 
struck  the  Court  in  the  case  above  cited, 
when  they  ruled  that  the  grant  rent-free 
proved  in  that  case  came  within  the  terms 
of  that  Section.  On  the  other  hand,  I  do 
not  consider  that  the  grant  now  before  the 
Court  falls  within  the  class  of  grants  pro- 
hibited by  Section  10  of  Regulation  XIX.  of 
1793."  The  grants  there  contemplated  do  not 
appear  to  me  to  include  or  embrace  gifts  of 
land  for  the  purpose  of  making  a  tank,  even 
supposing  that  the  term  "  rent-free"  in  a 
grant  may  be  properly  construed  by  this 
Court  as  meaning  "  revenue-free."  Sup- 
posing that  the  provisions  of  that  Section 
aimed  at  protecting  the  income  of  the 
zemindar  by  preventing  its  diminution  by 
grants  of  portions  of  the  estate  rent-free, 
as  well  as  declaring  that  all  grants  made 
in  derogation  of  the  public  revenue  are 
null  and  void;  still  1  think  the  object  and 
language  of  this  deed  clearly  show  that 
there  was  no  other  intention  than  to  benefit 
the  public  and  the  parent  estate  at  the 
expense  and  labor  of  the  grantee,  and 
that  the  grant  can  have  no  other  effect ;  and 
I  should  require  to  be  shown  the  clearest 
declaration  of  the  law,  before  I  would  hold 
this  grant  to  be  null  and  void. 

Besides,  I  would  remark  that  the  lan- 
guage of  that  Section  does  not  seem  strictly 
applicable  to  the  grant  before  the  Court, 
inasmuch  as  the  Section  declares  "that 
"the  proprietor  is  authorized  and  required 
"  to  collect  the  rents  from  such  land  grant- 
"ed  at  the  rates  of  the  pergunnah,  and  to 
"dispossess  the  grantee  of  the  proprietary 
"  rights  in  the  lands" — words  hardly  refer- 
able to  a  bond  fide  gift  of  land  for  the  purpose 
of  excavating  a  tank  for  the  supply  of  water 
to  prevent  the  villages  of  the  zemindary  be- 
ing deserted,  and  which  was  to  be  made  and 
maintained  at  the  expense  of  the  grantee. 

For  the  above  reasons,  I  would  uphold 
this  grant,  and  abstain  from  expressing  any 


opinion  on  the  abstract  question,  whithei 
grant  by  a  zemindar  of  a  portion  of  bis  p 
prietary  rights  in  his  estate  rent-free  11 
grant  wholly  void  as  against  the^  grani 
his  heirs,  and  those  claiming  under' him. 

But,  as  the  Court  at  large  are  for  goi 
into  that  matter  and  expressing  an  opiol 
1  do  not  shrink  from  stating  my  views. 

I  shall  first  consider  the  scope  of  Regl 
tion  XIX.  of  1793,  and  then  allude  toi 
loth  Section,  on  which  so  much  stress  isB 
and  under  which,  it  is  said,  this  grant  isi 
and  void. 

Regulation  XIX.  is  declared  by  the  pris 
title  to  be  a  Regulation  for  re-enacting,  "i 
modification,  the  rules  for  trying  the  v^ 
ity  of  titles  of  persons  holding  lands  ex( 
ed  from  the  payment  of  revenue  to  Gt 
meni.  The  concluding  part  of  the  ist< 
lion — "  upon  the  above  grounds,  and 
*'  view  to  facilitate  the  recovery  of  the 
"  lie  dues  from  land  held  exempted, 
shows  that  the  whole  aim  of  the  Regni 
is  to  secure  the  recovery  of  the  doet 
Government,  and  that  it  is  not  a  Regali 
passed  to  prevent  a  zemindar,  as  long  a4 
land  is  not  illegally  granted  free  of  i 
dues,  from  granting  a  portion  of  his  Z6| 
daree  free  of  rent  payable  to  himself  Of 
heirs  or  assigns.  \ 

The  15th  Section  provides  for  suits,] 
declares  that  the  Collectors  of  the  r< 
are  to  defend  all  suits  that  may  be  insdt 
against  Government  by  any  person  claij 
a  right  to  hold  lands  exempt  from  thc'j 
ment  of  the  public  revenue.  ' 

The  24th  Section  provides  for  the  rf 
try.  It  declares  that  all  persons  actually 
ing  lands  exempt  from  the  payment  of] 
lie  revenue  in  virtue  of  grants  made 
vious  to  I  St  December  1790  are  allowed 
ed  time  to  register  in  the  office  of  theCc" 
of  Revenue ;  showing  plainly,  I  thil 
through  the  Regulation,  that  it  was  inti 
in  1793  ^^  protect  the  public  revenue, 
tate  its  collection,  and  effectually 
end  to  any  pretence  that  lands  could  be] 
under  grants  made  after  1790  free  froai 
payment  of  revenue  to  the  GovernW 
in  other  words,  it  is  publicly  notified  \ 
lakheraj  holdin.q:s  could  not  be  created! 
derogation  of  the  fiscal  prerogatives  of 
Government.  I  take  it  that  the  grant  1 
before  the  Court,  or  any  grant  using  sinj 
the  terms  "  free^of  rent  payable  to  the  xen 
dar,  his  heirs,  or  assigns,"  would  notbctej 
ed  a  lakheraj  according  to  Wilson's  Glossj 
/.  ^.,  a  term  '*  applied  to  land  exempted 
some  particular  reason  from  paying  any  | 
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}/k^mtoihe  Siaie:  "  and  Mr.  Tucker 
S.  D.  of  28th  January   1840,  Select 
Vol.  6,  p.  282,  thus  defines  it— "The 
has  been  improperly  termed  lakheraj. 
HiBoilakberaj,  for  it  has  not  been  exempt- 
'  IS  such  from  the   general   estate   for 
I  the  zemindar  pays  revenue  to  Govern- 

iiTih Section  of  Regulation  XIX.  enacts 
giants  not  registered  within  the  pre- 
time  are  declared  invalid  as  far  as 
ike  exemption  from  the  payment  of 

if,  and  the    land    shall   be    assessed 

nstnuty  as  directed  by  Seel  ion  26 ; 
Section  leaves  that  duty  to  the  Col- 

*^bo,  I  am  not  aware,  had  any  power 
the  amount  of  rent  payable  to  the 

281b  Section  informs  the  public  of 
:t  of  registry,  and  states  that  it  is 
fjirevcnt  the  proprietor  suing  to  recover 
)a  of  the  soil,  and  the  Collector  suing 
5r  the  revenue. 

fore  think  that  the  language  of  the 

tion— **all  grants  for  holding  land 

froDa  the  payment  of  revenue^  whe- 

fcxccedingor  under  icx)  beegahs  of  land 

llavebeen  made  since  1790,  or  that  may 

rcafier  made  by  any  other  authority 

'that  of  the  Governor-General  in  Coun- 

^IR  declared  null  and  void  " — does  not 

Mo  a  grant  of  land  ''free  of  rent  \  "  and 

lor  construe  the  deed  by  the  language 

Mcih  Section  is  to  interpolate  another 

extend  its  operation,  make  it  ex- 

iat  it  never  intended,  and  nullify  and 

deed  made  for  good  consideration. 

^  I  cannot  avoid  quoting  a  familiar 

'from  Broome's  Legal  Maxims,  where 

nion  of  deeds  is  discussed,  and 

by  so  many  authorities  (see  pages 

•^construction,  likewise,  must  be  such 

presen-e   rather   than    destroy ;    it 

*iso  be  favorable  and  as  near  the 

and     apparent     intents     of    the 

as  the  rules   of  law  will   admit; 

*»  observed   by  Lord  Hale,  Judges 

'  U)  be  subtle  to  invent  reasons  and 

^to  make  acts  effectual  according  to 

Iw«nt  of  the  parties.     They  will  not, 

fe.  cavil    about    the    propriety    of 

»hcn   the    intent    of    the    parties 

;  but  will  rather  apply  the  words 

^  intent  than  destroy  the  intent 

«iof  the  insufficiency  of  the  words." 

If  words  have  a  double   intend- 


itW 


*^  the   one    standeth    with    law, 


^r  is  against  laxvp  they. are  to 


'* be  taken  in  the  sense  agreeable  to  law'- 
passage  peculiarly  applicable  to  the  term 
**  rent-free"  in  the  deed,  as  those  who  hold  this 
deed  void  do  so  on  the  ground  that  it  must 
mean  **  revenue-free"  likewise. 

A  grant  exempt  from  the  payment  of 
revenue  is  not  only  declared  by  the  loth 
Section  to  be  null  and  void,  but  the  Section 
expressly  requires  the  proprietor  and  the 
Collector  to  dispossess  the  grantee.  Now,  can 
it  be  said  that,  if  the  land  is  simply  granted  ' 
free  of  rent  payable  to  the  zemindar,  and 
he  or  the  grantee  is  willing  to  pay  the 
revenue,  the  zemindar  and  the  Collector 
are  bound  to  avoid  the  deed  and  dis- 
possess the  grantee?  They  certainly  are, 
if  "  free  of  rent  payable  to  the  zemindar" 
means  also  free  of  revenue  payable  to  the 
Government. 

•A  grant  of  land  rent-free  by  a  proprietor 
does  not  more  interfere  with  the  revenue  of 
the  Government,  or  the  position  of  the  pro- 
prietor, than  a  lease  in  perpetuity  at  a  uomi* 
nal  rent  of  one  rupee  annually.  This  lease 
in  perpetuity  has  just  as  much  effect  on  the 
revenue  (which  is  nothing  I)  and  on  the  in- 
come and  resources  of  the  zemindar,  as  a 
grant  free  of  rent  payable  to  the  zemindar. 
Yet  it  is  not  disputed  that  the  lease  is  bind- 
ing on  the  zemindar  and  his  heirs.  But,  it  is 
said,  the  grant  is  not  legal  because  it  is  con- 
trary to  the  Regulations  and  against  the  policy 
of  the  law  which  will  protect  the  zemindar 
from  improvident  alienations,  though  made 
on  good  consideration. 

Supposing  the  deed,  expressly  granting 
the  land  rent-free,  contained  a  covenant 
between  the  zemindar  and  the  grantee  that 
the  former  and  his  heirs  would  pay  the 
Government  revenue,  would  the-  deed  be 
null  and  void  because  the  land  had 
been  granted  "rent-free,"  and  would  the. 
zemindar  and  the  Collector  be  bound  to  dis- 
possess the  grantee?  I  should  think  not. 
Again,  if  the  grantee  covenanted  with  the 
zemindar  for  the  consideration  expressed  in 
the  deed,  and  for  which  the  land  had  been 
granted  rent-free,  that  he  would  pay  to  the 
zemindar  the  quota  of  Government  revenue, 
expressly  declaring  that  it  was  a  payment 
for  the  Government  revenue,  and  not  for  or 
in  lieu  of  rent,  would  the  deed  be  null  and 
void  ?     I  should  doubt  it. 

I  shall  now  refer  to  the  recognized 
powers  and  rights  of  the  zemindars  by  re- 
ferring to  one  or  two  of  the  early  Regulations, 
with  the  object  of  showing  that  a  grant  of 
land  within  their  estate  rent-free  is  one  they 
have  power  to  make.  ^ 
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1%  Regulation  I.  of  1793,  Section  9,  Ar- 
ticle 8,^s  to  be  found  the  following  sweeping 
declaration : — "  That  no  doubt  may  be  en- 
"  tertained  whether  proprietors  of  land  are 
"  entitled,  under  the  existing  Regulations, 
"  to  dispose  of  their  estates  without  the  pre- 
"  vious  sanction  of  Government,  the  Gover- 
"  nor-Generai  in  Council  notifies  to  the 
"  zeknindars,  independent  talookdars,  and 
"  other  actual  proprietors  of  land,  that  they 
"  are  privileged  to  transfer  to  whomsoever 
"  they  may  think  proper,  by  sale^  gift,  or 
^^  otherwise y  their  proprietary  rights  in  the 
"  whol6  or  any  portion  of  their  respective 
'^  estates  without  applying  to  the  Government 
''  for  its  sanction,"  &c. 

Here  is  an  explicit  declaration  that  the 
proprietor  may  transfer  a  portion  of  his 
estate  without  the  sanction  of  the  Govern- 
ment ;  and  I  am  at  a  loss  to  see  why  they 
should  not  exercise  this  power,  when  they 
cannot  by  any  alienation  free  the  land  from 
the  tax  or  revenue  payable  to  the  Govern- 
ment; 

I  next  refer  to  Regulation  I.  of  1801, 
Section  14,.  under  which,  I  think,  it  is  clear 
that  :the  right  of  the  zemindar  to  create  a 
rent  (not  revenue)  free  tenure  is  recognized. 
This  Section  declares  that — "  By  Section  9, 
''  Regulation  I.  of  1793,  the  zemindars  and 
"  all  other  proprietors  of  land  have  been 
"  declared  at  liberty  to  transfer,  by  sale, 
"  S^f^^  ^"^  otherwise,  their  proprietary  rights 
**  in  the  whole  or  any  portion  of  their 
"  respective  estates ;  but  by  Section  10 
''  of  the  same  Regulation  it  is  required 
*'  that  all  such  transfers  be  notified  to  the 
''  Collector  of  the  zillah,  <&c. ;  but,  until  such 
'*  notification  and  separation  shall  have  been 
'*  made,  the  whole  of  the  estate  is  declared 
"  responsible  to  Government  for  the  dis- 
''  charge  of  the  fixed  jumma  assessed  upon 
"  in  th^  same  manner  as  if  no  transfer  had 
"  taken  place." 

I  think,  after  that  declaration,  it  could 
not  be  contended  that,  unless  the  notification 
to  the  Collector  mentioned  above  were 
given,  the  grant  of  a  portion  of  the  estate  in 
perpetuity  would  be  null  and  void  as  against 
the  grantor  and  his  heirs ;  for  some  mean- 
ing must  be  given  to  the  sentence,  '*  but, 
<'  until  such  notification  and  separation  shall 
« have  been  made,  the  whole  estate  is 
"  declared  responsible."  1  read  that  sen- 
tence to  mean  that  the  Government  will  not 
recogniee  the  apportionment  or  grant  of  any 
part  of  the  zemindary  until  notification ;  but 
I  also  treat  it  as  recognizing  the  power  of  the 
zemindar  to  mak^  a  complete  disposition  of 


a  portion  of  his  estates  with  the  option* 
having  the  whole  zemindary  held  responsil 
for  the  revenue  of  the  portion  so  d 
posed  of.  The  above- quoted  passage  * 
dispose  of  any  argument  raised  as  to  ( 
interference  with  the  revenue  payable 
the  Government,  as  every  fraction  of'-i 
estate,  including  the  part  alienated,  remJi 
liable  for  its  payment.  The  Section  Ij 
quoting  from  goes  on  to  declare  —  *'  If,  th^ 
"fore,  any  zemindar  shall  have  disposed 
"  his  proprietary  rights  in  any  portion  of1 
**  zemindary,  whether  under  the  denoin!! 
*'  tion  of  an  independent  talook  or  othefnA 
"and  the  talookdar  or  other  persoefl 
"whom  the  portion  of  an  estate  may  faf 
"been  so  transferred  shall  have  omi 
"to  obtain  a  separate  allotment  of«( 
"  public  assessment  thereon,  in  the 
*'  prescribed  by  the  Regulations,  such  trar 
"  as  far  as  respects  the  rights  of  Gt 
"  ment,  must  ,be  considered  altoi  ^ 
"  invalid,  and  if  the  land  so  privately  tn 
"  ferred,  but  not  separately  assessed,  shfl 
"have  been  since,  or  shall  be  hereil| 
"  included  in  any  public  sale  for  arri 
^"  of  revenue,  the  illicit  and  imp6ii 
"transfer  must  be  deemed  to  have  M 
"altogether  done  away.  In  such  casesH 
"  lands  transferred,  until  publicly  regii 
"  and  separately  assessed,  form  part 
*^^  undivided  estate  \  and,  as  such,  are 
"  to  be  sold  for  any  arrear  of  revenue 
"  may  be  due  from  any  part  of  the  es 
1  think  that  in  the  above  is  ro  be  fc 
a  recognition  of  the  grant  being 
ing  on  the  proprietor  and  his  heirs,  < 
invalid  as  against  an  auction-purchaseri 
sale  for  arrears  of  revenue.  It  recogOl 
the  continuance  of  a  such  grant  down  to^ 
sale  for  arrears  of  revenue.  It  inter 
the  word  revenue  in  the  loth  Section  of  2 
gulation  XIX.  of  1 793  as  being  confined! 
revenue  payable  to  the  Government, 
not  including  rent  payable  to  the  propi 
of  the  entire  zemindary.    - 

If  the  zemindar  cannot  make  the 
position  I  contend  he  has  the  power  to  i 
what  becomes  of  his  proprietary  rii 
They  are  frittered  away  and  controlled 
a  shadowy  distinction.  Those  who  con^ 
that  a  zemindar  cannot  grant  a  po™ 
of  his  estate  to  a  member  of  his  fa" 
free  of  rent  payable  to  him  or  his  ns 
admit  he  may  lease  in  perpetuity,  so  aS: 
bind  himself  and  his  heirs  a  pepper-cd 
rent— an  alienation  just  as  injurioos  1 
the  zemindary  as  a  grant  of  a  portion  w| 
rent-free.    Sir  R.  Barlow  and  Mr,  B.  CoW 
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jndgaent  of  the  i8lh  July  1855, 
in  ihe  Sudder  Decisions  of  that  date, 
ihe  following  language  : — "  In  fact,  the 
novbere  recognizes  grants  of  land 
pt  from  revenue;  but  the  power  of 
g  dependent  talooks  or  granting 
at  any  rent  is  fully  accorded.  {See 
6,  Regulation  XLIV.  of  1793,  and 
OS  V.  and  XVllI.  of  1812.)"  In 
those  learaed  Judges  drew  no  dis- 
beiween  rent  and  revenue,  .  but 
«  clearly  announced  what  the  law 
ds  the  power  of  the  zemindar  to 
«tay  in  perpetuity  at  any  rent.  In 
ion  to  the  ruling  of  those  Judges  (who 
see  the  distinction  between  rent  and 
)  on  the  power  of  the  zemindar  to 
ttnt-free,  Mr.  Dick  held  as  follows — 
CUT  with  the  Principal  Sudder  Ameen 
the  grant  is  not  resumable  by  the 
of  the  grantor,  and  that  Section  10, 
on  XIX.  of  i793»  does  not  apply  to 
The  law  could  not  intend  to  de- 
that  the  party  who  had  made  the  grant 
at  pleasure  resume  it,  whether  given 
ble  consideration  or  not,  or  intend 
itiethe  heirs  of  such  grantor  to  resume, 
would  be  authorising  such  persons 
late  their  own  acts,  and  the  acts 
ir ancestors.  Grants  of  the  nature  in 
quoad  the  grantors  and  their 
affect  not  the  public  revenue.  They 
aicrely  their  own  rental.  The  grant- 
tinues  himself  to  pay  the  revenue, 
1^  he  do  not,  the  estate  is  sold,  and 
the  grant  becomes  null  and  void. 
i»w  (Section*  10,  Regulation  XIX.  of 
j)  was  enacted  to  prevent  alienations 
"icial  to  the  security  of  the  public 
'  not  to  enable  proprietors  |ind  their 
(whose  ancestors'  acts  are  theirs)  to 
by  their  own  wrong.  The  proprie- 
their  'successors/  who  are  au- 
to resume  at  pleasure,  are  not  those 
tttde  the  grants,  or  their  hereditary 
•rs.  An  auction-purchaser  can  annul 
and  alienations.  This  the  law  de- 
All  bond  fide  alienations  are  bind- 
on  those  who  made  them  and  on 
Ij^rs.  This  justice  requires,  and  our 
'eitts  have  decided." 
ering  that  there  is  no  express  law 
a  grant  of  land  free  of  rent  pay- 
Ae  zemindar  null  and  void,  I  hold 
valid.  I  support  the  proprietary 
fce  soil.  I  prevent  the  grantor  and 
aimuiling  a  bond  fide  deed  made  for 
cooBideration,  and  I  in  no  way  inter- 
tt  Ae  levome  payable  to  Government, 


or  the  right  of  an  auction-purchase^tolfec- 
quire  a  title  free  of  all  encumbrances  on  the 
land. 

On  these  grounds  I  also  hold  the  grant  in 
the  present  case  binding  on  the  plaintiff. 


^  The  9th  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Ofg,  Chief 
Justice,  and  Shumbhoonath  Pundit,  Puisne 
Judge. 

Mortgagee  (by  wife) — Decree  against  hust>and — 
Section  21,  Act  I.  of  1845  (Purchases  in  name 
of  third  parties). 

Case  No.  -2214  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
O.  Toogood,  Judge  of  Beerbhoom,  dated  the 
j^th  July  1864,  affirming  a  decision  passed 
by  Baboo  Gohind  Chunder  Chowdhry,  Prin- 
cipal Sudder  Ameen  of  that  District,  dated 
the  ijth  January  1864. 

Ameeroonnissa  Beebee  (Plaintiff),  Appellant, 

versus 

Binode  Ram  Sein  and  others  (Defendants), 

Respondents, 

Mr.  R,  T,  Allan  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

,  Certain  property  standing  in  the  name  of  a  wife  was 
mortgaged  by  her  to  one  B.  The  mortgage  debt  was 
paid  oft.  The  mortgagee,  having  a  decree  against  the 
husband,  attached  and  sold  the  property.  Held  that, 
though  payment  of  the  mortgage  debt  by  the  wife  might 
have  given  her  a  lien. on  the  property  to  the  extent  of 
any  money  paid  by  her  out  of  her  own  funds,  the  mort- 
gagee's acting  on  the  wife's  assertion  of  title  did  not 
prevent  him,  when  he  subsequently  discovered  that  the 
property  was  really  the  deceased  husband's,  from 
making  it  available  for  the  satisfaction  of  his  decree 
against  the  husband. 

Section  21,  A<ft  I.  of  1845,  does  not  protect  purchases 
made  in  the  name  of  third  parties  from  the  operation  of 
decrees  against  the  persons  beneficially  entitled  to  the 
purchased  property. 

The  plaintiff  is  the  widow  of  Afzul 
Ali,  and  sues  to  set  aside  a  summary  order 
passed  in  execution  of  a  decree  by  Binode 
Ram  Sein  against  her  deceased  husband 
and  certain  other  parties,  under  which  cer- 
tain mouzahs,  Churramooree  and  Fukeer- 
poora,  were  attached,  and  ordered  to  be  put 
up  to  auction. 

The  now  plaintiff  appeared  as  an  ob- 
jector ;  but,  her  objections  being  disallowedi 
jthe  property  was  sold.  j 
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\V%h  jespect  to  Churramooree,  it  appears 
that  it  was  originally  purchased  in  the  plaint- 
iff's name,  and  had  been  mortgaged  by  her 
to  Binode  Ram  Sein ;  and  it  is  asserted  that 
the  mortgage  money  was  subsequently  paid 
off. 

It  is  contended  that  Binode  Ram  Sein,  by 
taking  the  mortgage,  recognized  the  exclu- 
sive right  of  the  now  plaintiff  in  the 
property. 

We  are  of  opinion  that  this  contention  is 
wholly  unfounded.  If  the  plaintiff  paid  off 
the  mortgage,  she  may  be  entitled  to  a  lien 
on  the  property  to  the  extent  of  the  money 
paid  by  her.  But  there  is  nothing  in  the  fact 
of  Binode  Ram  acting  upon  her  assertion  of 
title  on  a  former  occasion,  which  should 
prevent  him,  when  he  discovered  that  the 
property  was  really  her  husband's,  from 
making  it  available  for  the  satisfaction  of  his 
decree. 

As  to  Fukeerpoora,  it  was  bought  in  the 
name  of  the  son  of  Afzul  Ali  at  a  sale  under 
Act  I.  of  1845  ;  and  it  is  contended  before  us 
that,  under  the  21st  Section  of  that  Act,  a 
judgment-creditor  of  Afzul  Ali  is  precluded 
from  attaching  the  property  in  execution  of  a 
decree  against  him. 

But  the  Section  in  question  was  not  intend- 
ed to  protect  purchases  made  in  the  name 
of  third  parlies  from  the  operation  of  decrees 
against  the  persons  beneficially  entitled  to 
the  purchased  property. 

This  appeal  must  therefore  be  dismissed 
with  costs  and  interest. 


The  9th  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  IMac- 
pherson,  Puisne  Jtuiges, 

Conveyances  (alleged  to  be  in  fraud  of 
creditors) — Beneficial  possession. 

Case  No.  2057  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
A,  Pigou,  Judge  of  Hooghly,  dated  the  20th 
April  1864,  reversing  a  decision  of  Baboo 
Jadubchunder  Dey^  Moonsiff  of  Sulkeah, 
dated  the  8th  October  1863, 

Tara  Chund   Ghose    (Plaintiff),    Appellant, 

versus 

Mohesh  Chunder  Doss  and  others  (Defend- 
ants), Respondents, 

Bahoos  Hem  Chunder  Banerjee  and  Kallee 
Mohun  Lkus  for.  Appellant. 


Baboo  Rajender  Nath  Bose  for  Respondent 

Where  the  main  issue  is  whether  a  conveyance  is  a  n 
transaction  between  the  parties  to  it,  and. not  a  men 
colorable  transaction  in  fraud  of  creditors,  evidence  aa 
the  subsequent  beneficial  possession  of  the  property,  t 
g^enerally  as  to  the'niode  in  which  the  parties  deal  ]K 
it,  is  most  important,  and  should  have  due  weight  gii 
to  it. 

The  plaintiff  (who  is  the  appellant  befo 
us),  having  obtained  a  decree  against  o| 
Nemy  Churn  Holdar,  sought  to  enforcflij 
by  sale  of  certain  ptoperty.  The  defca 
ants  appeared,  and  successfully  claimed  \ 
property  under  a  kubala  or  deed  of  sale  ffO 
Nemy  Churn.  The  present  suit  is  insiit 
in  order  to  have  it  declared  that,  under 
alleged  kubala,  the  properly  in  question 
not  (as  against  the  plaintiff)  pass  from  Ne| 
Churn.  The  Court  of  first  instance  fooj 
for  the  plaintiff,  but  this  decision  was  rove 
on  appeal. 

In  special  appeal  it  is  contended  that 
decision  of  the  Lower  Appellate  Court 
wrong,  inasmuch  as  the  Court  held  that, 
the  execution  of  the  kubala  and  the  poj 
ing  of  the  consideration  money  were  pro<( 
it  was  unnecessary  to  enquire  further  intot 
bona  fides  of  the  transaction,  or  to  detenni 
whether  there  was  any  transfer  of  the  p 
perty  which  was  good  as  against  a  crecft 
like  the  plaintiff,  and  inasmuch  as  the  C/i 
entirely  overlooked  certain  very  importl 
evidence. 

We  think  that  the  judgment  ap 
from  is  on  the  face  of  it  open  to  the 
tions  which  have  been  taken  to  it. 
Judge,  after  saying  that  he  considers  the 
cution,  &c.,  of  the  kubala  to  be  proved,  i 
that  it  was  not  proved  that  the  purchase 
made  collusively,  or  with  intent,  on 
part  of  the  purchaser,  to  defraud  the 
ditors  of  the  latter,  continues — *'  and  the 
"  fact  of  Mohesh's  sister  being  N 
"  daughter-in-law,  and  Ram  Chunder 
"  a  relative  of  Mohesh,  is  not  suflScienl 
"  the  circumstances  to  induce  the  Codi 
"believe  that  there  was  any  coliusi 
But  there  was  before  the  Court  other 
strong  evidence  to  show  collusion,  and 
there  was  no  real  transfer  of  Nemy's  rijj 
of  property;  the  fact,  for  example,  that  j 
vendor,  Nemy,  and,  after  his  death,  I 
daughter-in-law  as  guardian  of  his  mrt 
son,  ren^ained  in  possession  of  the  prop^ 
for  many  years  after  the  execution  of  1 
kubala.  In  an  action  like  this,  where  t 
main  issue  is  whether  a  conveyance  'S  a  IB 
substantial  transaction  as  between  the  pai^ 
to  it,  and  is  not  merely  a  colorable  transl 
'tlon  in  fraud  of  creditors,  the  proving 
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|0Raition  of  the  deed,  and  the  passing  of  a 

of  money  as  consideration,  goes  but  a 

way  towards  establishing  the  validity 

Ibe  transfer  as  against  the  creditor  who 

tes  it;  and  there  can  be  no  question 

evidence  as  to  the  subsequent  beneficial 

m  of  the  property,  and  generally  of 

rmode  in  which  the  parties  deal  with  it,  is 

[important.     In  the  present  instance,  the 

which  originally  tried  the  suit  relied 

and  rightly  so,  on  the  evidence  as  to 

iduct  of  the  parties  after  the  date  of 

fifieged  transfer.     If  the  Appellate  Court 

in  opinion  on  this  part  of  the  case, 

iW  have  assigned  some  reason  for  so 

It  should  not  have  simply  ignored 

[istence  of  this  most  material  evidence, 

Fkshoold  not  have  expressed  its  judgment 

terms  as  lead  only  to  the  conclusion 

»me  of  the  evidence  before  the  Court 

aot  taken  into  consideration  by   it  at 

case  is  remanded  to  be  re-heard  with 
\ct  to  the  above  remarks. 


The  loth  January  1865. 

Present : 

iHon'ble  C.  B.  Trevor  and  G.  Campbell, 
Puisne  Judges, 

proband! — Title-deeds — Possession. 

Case  No.  1914  of  1864. 

Appeal  from  a  decision  passed  by  Mr, 
\E.  S.  Lillie ,  A dditio nalj udge  of  Hoogh ly , 
the  jtst  March  1864,  reversing  a  deci- 
\ passed  by  Motilvie  Nazeerooddeen  Maho- 
ut Additional  Principal  Sudder  Ameen  of 
District,  dated  the  16th  June  1863. 

lee  Banerjee  (Plaintiff),  Appellant^ 
versus 

Mungula  Debia  (Defendant), 
Respondent, 

.B^og  Banee  Madhub  Banerjee  for 
Appellant. 

Onookool  Chunder  Mookerjee  and 
^kanath  Mitter  for  Respondent. 

title-deed?.     The  defendant  ( plaintifF^s  mater- 
pleaded  that  she  had  purchased  the  property  in 
s  name,  but  that  she  was  the  party  benefici- 
'  in  it.    HfiLU  that,  if  the  plaintiff  could 


show  that  he  had  held  possession  from  the  4im^of  the 
purchase  to  the  institution  of  the  suit,  the  defendant 
must  prove  that  she  had  herself  purchased  the  property  : 
otherwise  the  onus  would  be  on  the  plaintiff  to  fKove 
that  the  property  was  purchased  from  his  own  funds. 

Plaintiff,  alleging  that  he  was  in  posses- 
sion of  a  certain  pumee  talook,  sues  for  the 
possession  of  the  title-deeds  of  the  property 
which  are  in  the  hands  of  the  defendant. 
He  alleges  that,  though  brought  up  in  the 
house  of  his  maternal  uncle,  he  had  acquired 
property  of  his  own,  and  with  his  own  funds 
purchased  the  putnee  talook  in  1264,  and 
acquired  possession  of  the  same  ;  that  his 
maternal  uncle's  wife  has  obtained  posses- 
sion of  the  title-deeds ;  he  therefore  sues 
for  the  same.  He  also  sued  for  other  proper- 
ty ;  but,  as  both  the  Courts  have  rejected 
his  claim  to  it,  it  is  unnecessary  to  dilate  on  it 
further. 

The  defendant,  plaintiff's  maternal  aunt, 
answers  that  the  plaintiff  was  maintained 
and  brought  up  by  her  husband ;  that  he  was 
a  poor  and  indigent  man  ;  that,  after  her  hus- 
band's death  in  1259,  she  purchased  the 
talook  in  1264  in  the  name  of  her  nephew, 
the  plaintiff;  that  he  managed  the  property 
until  1268,  when  quarrels  occurred,  and  she 
took  possession  of  the  same;  that,  conse- 
quently, plaintiff's  present  suit  should  be 
dismissed. 

The  first  Court  gave  plaintiff  a  decree  for 
the  talook  for  various  reasons  into  which  we 
need  not  enter.  The  Judge,  on  appeal,  dis- 
missed the  plaintiff's  claim  to  it,  thinking 
that  he  had  failed  to  show  that  the  property 
had  been  purchased  by  his  own  funds. 

Plaintiff  now  appeals  specially,  urging 
that  the  Judge  has  thrown  the  onus  upon  him 
wrongly;  that,  as  the  title-deeds  are  in  his 
name — in  other  words,  as  the  legal  estate  is 
admittedly  vested  in  him — it  is  for  the 
defendant,  who  pleads  that  it  was  merely 
purchased  in  plaintiff's  name,  but  that  she 
is  the  party  beneficially  interested  in  the  pro- 
perty, to  prove  the  same. 

On  looking  to  the  circumstances  stated  by 
both  parlies,  it  is  impossible  rightly  to  deter- 
mine upon  which  party  the  burden  of  proof 
rests  until  the  question  of  possession  is  clearly 
determined.  If  plaintiff  can  show  that,  since 
the  purchase  in  1264,  to  the  institution  of 
this  suit  in  1269,  he  has  been  in  possession, 
the  burden  of  proof  that  the  property,  of 
which  both  possession  is  with  plaintiff  and 
title-deeds  are  in  his  name,  was  purchased 
by  her,  will  clearly  rest  on  the  defendant. 
If  plaintiff  is  unable  to  show  that  the  pro- 
perty was  in  his  possession/  as  owner,  from 
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thft  purchase  to  the  institution  of  this  suit, 
it  will  then  be  on  him  to  show  that  the  pur- 
chase of  the  property  was  made  from  his 
own  funds ;  and,  until  he  has  done  this,  the 
defendant  cannot  be  called  upon  for  proof  of 
this  nature.  As,  however,  it  seems  that 
neither  party  has  produced  all  the  evidence 
on  this  head  that  may  be  in  their  possession, 
an  opportunity  should  be  given  to  them  for 
producing  this  proof. 

We  therefore  remit  the  case  to  the  Judge, 
with  directions  that  he  enquire  first  into  the 
possession  of  the  properly  as  above  suggested, 
and  then  taking  from  the  party  upon  whom 
the  result  of  the  finding  of  the  first  issue 
will  throw  it,  evidence  as  to  the  source 
whence  the  purcha^^e-money  came.  He  will 
then  look  to  the  evidence  of  the  other  side  on 
this  head,  and  pass  whatever  orders  seem  to 
him  just  and  proper. 

The  Court  sees  no  grounii  for  disturb- 
ing the  concurrent  judgment  of  the  Lower 
Courts  as  to  the  property  in  the  promissory 
notes. 


The  loth  January  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Arbitrators  (Award  of— partially 
disagreeing:). 

Case  No.  2186  of  1864. 

'Special  Appeal  from  a  decision  passed  by  Mr.  A. 
P^gou,  Judge  of  Hooghly^  dated  the  2yth  May 
1864,  reversing  a  decision  of  M outvie  Kazim 
//ossein^  Moonsiff  of  Pandooah,  dated  the 
26th  January  1864. 

Sheikh  Ponaoollah  and  others  (Plaintiffs*, 

Appellants^ 

versus 

Sheikh  Tumeezooddeen  and  others  (Defend- 
ants), Respondents, 

Bahoos  Ashootosh  Dhur  and  K better  Mo- 
hun  Mookerjee  for  Appellants. 

Baboo  Kissen  Succa  Mookerjee  for 
Respondents. 

The  whole  award  of  two  arbitrators  should  not  be 
nullified  because  they  disajfrecd  on  one  point,  and  no 
umpire  was  appointed  ;  the  appointment  of  an  umpire 
beingf  unnecessary  as  to  the  matter  on  which  they 
a^^reed. 

The  special  appellant  in  this  case  (plaint- 
iff in  the  Coon  below)  sued  to  'recover 
possession  of  an  8  annas  share  of  a  lank,  call- 
ed Dilal  Ghuret,  which  he  alleged  had  been 


bought  by  his  (plaintiff's)  father  from! 
owner,  Radhanath  Ghose,  in  1237  B 
He  added'  that  his  brother  mortgagcdJ 
property  to  one  Tumeezooddeen  (spl 
respondent)  in  1257  B.  S.,  and  that  the tj 
gagee  refused  to  receive  the  release 
or  to  give  up  possession. 

During  the  pendency  of  the  suit, 
kissen  Ghose,  a  son  of  the  Radhanath 
above   mentioned,   intervened,  allegii 
the  sale  by  his  father  to  the  special- 
lam's  father  was  a  conditional  one  onl 
that  the  property  had  been  redeemed  ii 
B.  S. 

The   question   was   at   first  submit 
arbitration  with  the  consent  of  both 
Unforiunaieiy,  however,  no  umpire 
pomted,    as    required    by  law,  and 
arbitiators  differed  in  opinion  on  onei 
Hu'rimohun    considering   that  the 
Radhanath  Ghose,  special  appellant^ 
was  absolute;  the  other,   Gobind 
that   it   was    conditional   only.    Thefj 
however,    appear    to    have   agreed 
property  had  been  mortgaged  to  Tam< 
deen  in  1257,  and  that  no  payment  hJ 
made  by  either  Radhanath  or  Prankis 

The  Moonsiff  took  up  the  case 
former  point  at  the  request  of  both 
and  decided  that  the  sale  by  Ra< 
was  an  absolute  sale.  He  went 
to  the  award  of  the  arbitrators  as 
ed  Tumeezooddeen's  mortgage,  ai 
plaintiff  a  decree  for  the  land  claimed^ 

The  Judge,  on  appeal,  however,  dii 
ed  the  award  of  the  arbitrators  in 
findinor   on   the   evidence   that  the 
Radhanath  in    1257  was  a  conditi( 
only,  and  that  the  intervenor  (Ra( 
son)  had  redeemed  the  property  in  li 
versed  the  Moonsiff's  order,  and  dismiJ 
plaintiff's  case. 

It  is  urged  in  special  appeal  tl 
arbitrators  were  agreed  as  to  one 
points  submitted  to  them,  and  tl 
award  on  that  point  was  final,  and  tl 
could  not  disturb  it. 

The   Judge  has   ignored  the   ai 
award  on  two  grounds  :  ist,  because 
plication   was  not  made    by    the  pai 
person  or  by  pleaders  specially  aut 
in  their  behalf ;  and,  2nd,  because  no  pi 
was  made  under  Section  316  of  Act 
a  difference  of  opinion  by  the  appointi 
an  umpire. 

With    regard    to    the    first  objectii 
observe    that,    according   to  the   p» 
of  Section   17  of  the  Code  of  ^^"^^ 
dure,  whenever  the  personal  appeariBOi 
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1  nit  is  feqaired  by  the  Aft,  such 
may  be  made  by  his  recognized 
;;  and,  as  the  present  application  was 
b;  the  recognized  agents  of  both  parties, 
iff  s  order  was  not  per  it  illegal 
aue.    Moreover,  there  wais  no  doubt 
Ihe  consent  of  the  parties  interested  ; 
neo  had  the  Court  of  first  instance 
mxi%,  the  error>  as  it  did  not  affect  the 
«f  the  case,  would  not  have  been 

to  invalidate  the  award. 

MooBsiff   was    doubtless  wrong  in 

in;  provision    for  a  difference  of 

between  the  arbitrators  by  appoint- 

onpire ;  and,  ao  far  as  those  arbi- 

disagreed,  the  matter  of  course  fell 

(nmnd.    But  we  are  not  disposed  to 

tk  entire  award  merely  because  the 

disagreed  on  one  point  only,  or 

ihat  an  agreement  come  to  by  parties 

charged  to  arbitrate  is  to  be  ipto 

aside  irrespective  of  all  considera- 
right  and  equity,  because  an  umpire 

ai^nted.     On  all  points  wherein 
might  agree,  no  umpire  could 

ft>  that,  in  ti^  present  case,  quoad 

.     of  the  award,  an  umpire  would 

ikeii  aseless. 

points  on  which  the  arbitrators  agreed 

<iiai  the  property  in  suit  had   been 

'  by  the  special  appellant's  brother 
leen,  and  that  Tumeezooddeen 

ided  with  the  son  of  the  original 
xl  the  tank,  Radhanath  Ghose,  and 

ap  to  him  the  deed  of  sale  which 

leoeived  at  the  time  he  became  the 

They    agreed  also  that  Pran- 

QM)6e  had  not  redeemed  the  property, 

4)ey  differed  as  to  whether  he  had 

.  of  redemption  or^not. 

was  a  clear  award  in  the  special 

s  favor.     He  claimed  the  equity  of 

iOB  as  against  Tumeezooddeen,  and 

Kcover  the  mortgaged  property  on  pay- 

'thesam  due.  Now,  as  the  arbitrators 

the  mcHtgage  was  made  to  Tumeez- 

as  stated,  and  also  that  Prankissen, 

he  had  the  equity  of  redemption 

Ahe  special  appellant  or  not,  had 
^4er  padd  or  offered  to  pay  the  mort- 
. ,  this  amounted  to  giving  special 

a  decree  for  recovery  of  possession 
to  Tumeezoodde«n,  which  was 

Bought 
^k,  therefore,  that  the  Judge  should 

'idered  so  much  of  the  case  to  have 

•Cgard  to  the  Moongiff's    decision 
ilria  to  ^wcial  appellant's  father  was 


absolute,  the  Judge,  of  course,  had  jurisdfqHon^ 
and  his  judgment  that  the  sale  wa^  not 
absolute,  but  oonditional  only,  being  based  on 
evidence,  is  one  of  fact  with  which  we  cannot 
interfere  in  special  appeal.  But  the  finding 
that  the  property  was  redeemed  wa^,  we 
think,  illegal,  as  the  arbitrators  had  already 
decided  the  point  the  other  way. 

We  hold,  therefore,  that  the  special  appel* 
lant  is  entitled  to  recover  as  against  Tumeez- 
ooddeen on  payment  of  the  mortgage  money 
without  interfering  with  Prankissen's  right 
to  redeem  the  property,  whenever  he  may 
choose  to  do  so ;  and  we  modify  the  Judge's 
order  accordingly. 

Under  the  circumstances  of  the  case,  we 
think  that  each  party  should  pay  his  own 
costs. 


The  loth  Januar}'  1865, 

Present : 

The  Hon'ble  J.  P.  Norman,  Ojfietaiif^g 
Chief  Justice,  and  Shumbhoonath  Pundit, 
Puisne  Judge, 

Costs. 

Case  No.  114Z  of  1862. 

Special  Appeal  from  a  decision  passed  hy  Syud 
Ah  mud  BuXf  Principal  Sudder  Ameen  of 
Dacca y  dated  the  4th  March  1862,  affirming  a 
decision  passed  by  the  Moonsiff  of  thai  Dis^ 
trictf  dated  the  z^th  September  i860. 

The  Collector  of  Dacca  (one  of  the       • 

Defendants),  Appellant, 

versus 

Kumalakant  Mookerjee  (Plaintiff),  and 
Chundy  Chum  (Defendant),  Respond- 
ents, 

Baboo  Kithen  Kiskore  Ghose  for 

Appellant. 

None  for  Respondents. 

Held  that,  where  paitMs  who  liaTe  no  interest  in  a 
suit  are  unnecessarily  made  ccMlefendants,  the  Lower 
Court  ought,  as  a  general  rule,  to  award  them  costs  ;lbut 
that,  as  by  Section  1 87,  A^  VI 1 1 .  of  1 859,  the  awardine  of 
costs  is  left  to  the  discretion  of  the  Court,  no  appeal  lies 
from  its  decision. 

This  was  a  suit  for  the  possession  of  land 
by  the  reversal  of  a  thakbust  a^nrd. 

The  plaintiff  made  the  Collector  of  Dacca 
the  co-defendant. 

The  first  Court  gave  the  plaintiff  a  decree, 
but  released  the  Collector,  and  in  so  doin^  re- 
fused to  award  any  costs  to  him,  thinking 
tbat  it  was  necessary  to  join  the  Collector  as 
co-defendant.  , 
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Ti^e  Collector  appealed  to  the  Principal  Sud- 
der  Ameen  for  his  costs ;  the  Principal  Sudder 
Ameen  dismissed  ihe  appeal,  and  from  that  de- 
cision the  Collector  now  appeals  to  this  Court. 

We  are  of  opinion  that,  in  this  as  well  as 
in  other  cases  in  which  parties  who  have  no 
interest  in  the  suit  are  unnecessarily  made 
co-defendants,  it  is,  as  a  general  rule,  proper 
for  ihe  Lower  Court  to  award  them  costs  as 
an  indemnity  against  the  expenses  to  which 
they  have  been  needlessly  subjected ;  but  as, 
by  the  187th  Section,  the  awarding  of  costs  is 
a  matter  left  to  the  discretion  of  the  Court, 
we  are  of  opinion  that  no  appeal  lies,  and  we 
therefore  cannot  reverse  the  decree  of  the 
Lower  Court,  although  we  may  not  be  dis- 
posed to  think  it  entirely  satisfactory.  The 
appeal  must  be  rejected  without  costs,  no 
one  appearing  for  the  respondent. 


The  loth  January  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell, 

Puisne  Judges, 

Alluvial  Lands. 

Case  No.  334  of  1863. 

Regular  Appeal  from  a  decision  of  Baboo 
Greesh  Ch  under  Ghose,  Officiating  Principal 
Sudder  Ameen  of  Backergunge^  dated  the  30th 
March  1863, 

Mr.  J.  P.  Wise  and  others  (Defendants), 

Appellants, 

versus 

Ameerunnissa  Khatoon  (Plaintiff), 
Respondent, 
Messrs,  R.  F.  Doyne  and  R,   T,  Allan  and 
Baboo    Onnocool   Chunder   Mookerjee   for 
Appellants. 

Baboos  Kishen  Kishore  Ghose y  Grija  Sun- 
ker  Mozoomdar,  Kally  Mohun  DosSy  Hem 
Chunder  Banerjee,  Divarkanath  Mittery 
Unnodapershad  Banerjee,  and  Chujider 
Madhub  Ghose  for  Respondent. 

If  a  chur  be  surrounded  by  water  fordable  at  any  point, 
the  owner  of  the  land  to  which  the  chur  adjoins  has  a 
primd  facie  title  to  it  under  Clause  3,  Section  4,  Regula- 
tion XI.  of  i>25.  The  status  of  the  land  at  re-survey, 
not  on  first  formation,  is  to  be  looked  to  under  Adl  I  \. 
of  1847.    ~- 

Mr.  Justice  Bayley, — In  this  suit  plaint- 
iff claims  certain  lands  as  appertaining  to  a 
part  of  her  chur  Kulkinee  by  accretion — /.  e., 
by  the  right  conferred  under  Clause  i.  Section 
4,  Regulation  XL  of  1825. 

Defendant's  case  is  that  plaintiff  is  unable 
to  show  any  title ;  and  that,  consequently,  as 
defendant  holds  possession  under  an  award 


of  a  competent  Court — /.  i,,  under  Aft  W 
1 840 — plaintiff  cannot  disturb  such  posscsi 
Defendant  adds  that  he  holds  the  land 
part  of  his  diluviated  and  re-formed  lani 
Seleropore,  admitting  that,  between  thc| 
land  and  these  re-formed  lands,  a  non-f 
stream  exists ;  or,  in  other  words,  resti 
case  on  Clause  2,  Section  4,  Regulation 
1825. 

I  will  briefly  notice  the  evidence 
on  in  this  case.     The  Assistant  Magi 
Mr.  Bell,  on  the  2nd  December  1857, 
ed   that  the  chur  was   an   island— i. 
was  on  four  sides  surrounded  by  wi 
fordable ;  and  that  defendant  Wise  was 
session  of  the  land.     This  enquiry  was 
by  Mr.  Bell,  an  Assistant  Magistrate, 
ference  to  a  case  under  Aft  IV.  of  18401 
pending  in  the  Criminal  Court,  and  Iq 
case  Wise  eventually  obtained  an 
his  favor. 

The  next  year  the  plaintiff  petitio 
revenue  authorities  to  take  legal 
to  resume  the  land  in  dispute,  and  si 
with  plaintiff  as  an  increment  of  chur 
kinee.  The  Collector,  on  the  30th  D 
1858,  visited  the  spot,  and,  on  the  4th 
ary  1859,  reported  in  substance  that  Mi 
had  rightly,  on  his  visit,  held  the  land  * 
pute  to  have  then  been  non-fordable  wi 
all  four  sides,  and  that,  in  fact,  such 
the  case,  except  at  one  end  of  the  db 
stream  which  divided  it  from  chur  Ku 
where  it  could  be  forded  at  low  water, 
result,  however,  of  the  report  was  t 
vernment  did  not  think  it  right  to 
action  till  the  period  of  re-survey  und 
IX.  of  1847  should  arrive. 

The   Principal   Sudder   Ameen  has 
that  the  land  in  suit  is  not  an  accretior 
tiguous  to  plaintiff's  chur,  such  as  to 
her  claim  to  it  under  Clause  i,  Section 
gulation   XI.  of  1825;    but  that 
claim  to  it  is  valid  ui^der  Clause  3 
Section,  on  the  ground  that  "  the  land 
could  be  reached  or  come  at  on  foot  t! 
the  dhone  " 

The  Principal  Sudder  Ameen  acco: 
decreed  plaintiff's  suit,  and  defenda 
peals. 

Mr.   Doyne  contends  for  appellant 
plaintiff  has  shown  no  title ;  and  tha^ 
she  does  so,  all  that  the  Courts  have  to  do 
dismiss   the   suit,   inasmuch  as  defc 
possession  under  the  award  of  a  co 
Court— namely,  that  of  the  Criminal 
under  Act  IV.  of  1840— cannot  be  dis 
by  plaintiff  without  proof  of  P^?'""^^ 
and  further  that,  under  such  circum 
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Ifhodpai  Sadder  Ameen  was  wrong  to 
tbe  question  of  defendant's  title  at 


Dwne,  in  support  of  his  allegation 
fpiaiotiS  has  not  shown  any  title,  urges 
IJIr.Daln'mple,  in  his  report  of  the  4th 
1859,  distinctly  adopts  Mr.  BelFs 
of  2nd  December   1857  as   to  the 
isail  being  then  surrounded  by  non- 
wter;  that,  such  being  the  fact, 
coald  have   no  title   either    under 
11  or  Clause  3  of  Regulation  XL  of 
further,    that    Sections    6    and    7, 
HLof  1847,  look  to  the  stafus  of  the 
I  in  dispute  at  the  time  of  its  first  be- 
land  out  of  water  as  the  basis  upon 
to  frame  a  decision 'in  regard  to  the 
[irismg  to  any  party,   and   that   those 
do  w/ look  to  the  status  at  the  time 
as  a   means  of   deciding  title 
to  the  then  character  of  the  land, 
iher  it  is  an  increment  by  gradual 
under  Clause  i,  Section  4,  or  land 
byfordable  water  under  Clause  3. 
Doyne  argues  that,  if  this  were  not 
:t  view,   a   contiguous   land-owner 
&nd  that  land   he  had  held   as   an 
accretion,  and  consequently  legally 
on  which  he  had  for  years  expended 
[«ns,  settled   ryots,    &c.,    might,   on 
band  an  island   at  the  time  of  re- 
pass at  once  into  the  hands  of  Go- 
and  the  former  legal  owner  be 
rained  by  an  accidental  change  in 
il  features  of  the  locality, 
that  Mr.  Doyne  is  so  far  right  that, 
may  be  the  merits  or  demerits  of 
under  Act  IV.  of  1840,  it  must  be 
an  undoubtedly  legal  award  of  a 
»t  Court.     Then  it  follows,  as  a  re- 
rule  of  law,  that  possession  under  it 
be  set  aside  on  the  party  seeking  so 
Aowing  some   sufficient   title.     The 
therefore  to  be  decided  here  is  whe- 
itiff  has  shown   such  title  in  this 
that  depends,  in   this   particular 
®  the    first    instance,   on   the   legal 
whether  the  status  of  the  land  when 

f^ned  is  to  be  regarded,   or  the 
Mm, 

consideration  of  all  the  evidence,  I 

•yof  opinion  that,  when  the  land  in 

Stormed  out  of  the  water,  it  was 

led  by  water  non-fordable.     I   am 

fty  of  opinion  that,   on  the    30th 

1858,    it    was    intersected   by   a 

LfffcL  P^'^*^'^  ^^  which  was  fordahle  ; 
^dable  at  anv  point,  it  is  in  my  opi- 
*"cicnl  to  give  plaintiff  a  title  under 


Clause  3,  Section  4,  Regulation  XL  of  1^25, 
such  as  would  be  enoua^h  to  set  aside  the 
mere  summary  award  of  defendant  under 
Act  IV.  of  1840,  if,  firstly ,  the  status  of  the 
land  up  to  the  period  of  the  original  forma- 
tion is  not  to  be  looked  to ;  and  if,  secondly, 
defendant  do  not  show  a  superior  title  to 
plaintiff,  by  proving  that  the  lands  in  suit  are 
a  re-formation  of  original  diluviated  land  of 
his  Selempore. 

On  the  yfrj/ of  these  questions,  I  think,  Sec- 
tions 6  and  7,  Regulation  IX.  of  1847,  do  not 
require  us  to  look  to  the  status  of  the  land 
at  the  period  when  it  first  formed.  These 
Sections  certainly  do  not  express  this,  nor 
do  I  think  they  imply  it.  On  the  contrary, 
Section  3  speaks  of  the  object  of  the  law 
"  to  be  a  new  survey  of  lands  on  the  banks  of 
"  rivers  and  on  the  shores  of  the  sea,  in  order 
"  to  ascertain  the  changes  that  may  have 
"  taken  place  since  the  date  of  the  last  previous 
"  survey,  and  to  cause  new  maps  to  be  made 
"  according  to  such  new  survey," 

Sections  5  and  6  (as  to  resumption  and 
assessment)  speak  of  changes  which  may 
have  taken  place  during  the  period  between 
the  two  surveys,  and  the  orders  are  to  be  pass- 
ed on  the  status  discovered  in  the  second 
survey. 

Section  7  clearly  designates  the  principle 
that  the  claim  of  Government  to  islands  shall 
be  put  forward  "  on  inspection  of  such  new 
map'* — i,  e.,  such  new  map  recording  the 
changes  since  the  "  last  previous  survey." 
I  It  is  needless,  when  the  enactment  does  not, 
as  it  seems  to  me,  admit  of  doubt  as  to  intend- 
ing that  the  status  at  the  time  of  original 
formation  is  not  to  be  looked  to,  but  the 
status  at  the  time  of  re-survey  alone  is  to  be 
regarded,  to  go  into  the  illu<stration  of 
consequences  suggested  by  the  learned  Coun- 
sel. But  I  may  note  that,  if  this  be  not  the 
right  interpretation  of  the  law,  maps  on  re- 
survey  would  be  required  to  represent  locali- 
ties as  they  were,  not  as  they  are  at  the  time 
of  re-survey. 

Such  being  my  view  on  the  first  of  these 
questions,  it  only  remains  for  me  to  state  on 
the  second  that,  after  considering  all  the 
evidence  shown  to  us  by  defendant,  I  see  no 
sufficient  proof  of  the  defendant's  averment 
that  the  land  in  suit  is  diluviated  land  re-form- 
ed on  the  original  site  of  the  defendant's 
village  of  chur  Selempore. 

I  may  here  notice  that  I  regard  the  dis- 
claimer of  Government  in  this  suit  in  favor 
of  plaintiff  as  no  legal  evidence  of  plaintiff's 
title,  although  I  regard  jhe  reports  and 
proceedings  of  its  officers^  which  have  been 
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relict  ufon  by  bo|h  parties  as  showing  certain 
faots  on  certain  dates,  as  leg^l  ev^i^nce. 

}  may  add,  on  the  second  ground  of  th^ 
petition  of  appeal,  that*  plaintiff's  rights  are 
not  ihose  solely  of  farmer,  but  also  of  an  origi* 
nal  co-parc^ner  in  the  resumed  cbur  Kulkin^, 
^nd  on  the  ninth  ground  that  the  decision  of 
4th  May  1863  (Roy  Kantnath  Chatterjee 
rf.  Ameerunnissa)  is  before  a  third  Judge; 
nor  does  the  point  of  reference  afiect  the 
main  arguments  pressed  on  us  in  this  appeal. 

Under  alt  these  circumstances  J  would 
reject  this  appeal  with  costs. 

Mr,  yusiice  CampbelL — I  concur  in  the 
decision  at  which  Mr.  Justice  Bayley  has 
arrived-    I  consider  that — 


/j/.^^Plainttff  as  the  riparian  propHeter 
to  which  the  chur  now  adjoins  l^is  the  prtmd 
facie  title. 

^nrf.— That  the  Government  having  con- 
fessed judgment  and  surrendered  all  claim 
to  the  chur  as  an  island,  no  other  party  caa 
(without  title  of  his  own)  dispute  plaintiff's 
claim  on  the  allegation  of  an  island  forma* 
tion. 

jr4/.*-^That  it  is  sot  shown  that  the  char 
ever  was  an  island  separated  by  a  stream 
unfordablo  at  all  times  and  seasons. 

4th, — That  defendant  having  made  out  00 
title  whatever  must  be  considered  a  mere 
squatter,  and  cannot  resist  plaintifif's  claim. 

The  appeal  is  dismissed  with  costs. 
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The  nth  January  1865. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
Pundit,  Puisne  Judge, 

Sale  of  personal  property  by  a  ca*sharer-— L,ui- 
bility  of  purchaser— Jurisdiction  of  Small  Cause 
Courts. 

Case  No.  2829  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Gopee  Nath  Bose,  Principal  Sudder  Ameen  of 
Nuddea,  dated  the  i8th  July  1864^  modifying  a 
decision  of  Baboo  Bistoo  Qhunder  Banerjee, 
Moonsiff  of  Kooshtea^  dated  the  21st  March 
1864^ 

iUdhapath  Shaha  (Defendant),  Appellant, 

versus 

Kameenee  Soonderee  Dossee  (Plaintiff),  and 
another  (Defendant),  Respondents. 

BaboQs  Gopal  Lall  Mitter  and  Bungsee 
Dhur  Sein  for  Appellant. 

Bakoo  Purbutty  Churn  Mitter  for 
Respondents. 

if  A.  sells  moveable  property  belonging  to  himself  and 

B.>  and  tbere  is  nothing  to  show  that  they  were  partners, 

or  that  A.  was  authorised  to  receive  payment  for  B.,  the 

pnichaser  may  be  sued  by  B.  for  the  price  of  B.'s  share. 

SnaH  Cause  Courts  have  jurisdiction  to  entertain 
sscfa  a  suit. 

The  plaint  alleges  that  certain  bricks 
aod  wood  (part  of  the  materials  of  an  old 
house)  belonged'  to  the  plaintiff  and  one 
Nobin ;  that  the  defendant  took  a  part 
of  them  after  fixing  a  price  of  Rs.  660 
for  them.  The  plaintiff  sued  for  the  price 
of  her  share,  and  claimed  a  balance  of 
Rs^  285-15 ;  she  rccoTered  Rs.  159. 


The  defendant  appealed  to  the  Prinypal 
Sudder  Ameen  on  the  ground  {inter  alid) 
that  he  had  paid  the  whole  of  the  price  to 
Nobin,  the  plaintiff's  co-sharer.  The  Principal 
Sudder  Ameen  disallowed  the  objection ; 
and  we  think  that  he  w^s  right  In  doing 
so,  because  Nobin  and  the  plaintiff  were 
not  partners;  and  there  is  nothing  to  show 
that  Nobin  had  authority  to  receive  the 
plaintiff's  share  as  her  agent  or  otherwise. 

The  defendant  having  appealed  speciallj 
to  this  Court,  the  plaintiff  objecte4  that 
the  suit  was  one  maintainable  in  a  Small 
Cause  Court  under  Act  XLII.  of  i860. 
Section  3,  and  that  therefore  the  ri^ht  of 
special  appeal  was  taken  away  by  Section 
27,  Act  XXIII.  of  1861. 

We  think  it  clear  that  the  suit  was  for 
money  due  for  personal  property — namely, 
the  plaintiff's  share  of  the  goods  in  question. 
We  therefore  think  that  the  objection  is 
well  founded,  and  dismiss  the  appeal  with  costs 
and  interest.  Had  the  suit  been  on  a  neces- 
sarily entire  contract,  or  had  the  plaintiff 
and  Nobin  been  partners,  the  plaintiff  could 
not  have  split  the  cause  of  action,  and  sued 
al<\ne  for  her  own  share.  But  that  difficulty 
is  not  shown  to  exist  in  the  present  case, 
which  is  found  tp  be  the  sale  l)y  one  co-sharc^r 
of  the  property  of  another. 


The  nth  January  1865. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
PuAdtt,  Fnitini  Juigi. 
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P^^emption — Dispute  as  to  amount  of  pur* 
**  chase-money. 

Case  No.  2778  of  1864. 

Special  Appeal  from  a  decisio7i  passed  by  Mr,  F, 
Tucker,  Judge  of  Shahahad,  dated  the  28th 
June  1864,  reversing  a  decision  of  Baboo 
Burmo  Dutt,  Moons^  of  Buxar,  dated  the 
3isi  December  1863, 

Achurbur  Panday  and  others  (Plaintiffs), 

Appellants, 

versus 

Buckshee  Ram  and  others  (Defendants), 

Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Bahoos  Kishen  Succa  Mookerjee  and  Mohesh 
Chunder  Chowdhry  for  Respondents. 

The  right  of  pre-emption  is  lost  where  there  is  a 
dispute  as  to  the  purchase-money,  if  the  plaintiff  (instead 
of  offeringr  by  his  plaint  to  pay  the  real  amount,  what- 
ever it  may  be)  claims  to  purchase  a  specific  quantity  of 
land  at  a  specific  price,  and  that  right  is  shown  to  have 
no  existence. 

Plaintiff  sued  to  establish  a  right  of 
pre-emption  to  certain  property  sold  to  the 
defendants  by  a  co-sharer  with  the  plaintiff, 
alleging  that  the  share  sold  was  2  annas  8 
pie,  and  that  the  purchase-money  was  rupees 
600,  claiming  pre-emption  on  payment  of 
that  sum. 

The  Lower  Court  found  that  the  share  was 
4  annas,  and  the  purchase- money  was  rupees 
1,200,  and  dismissed  the  suit. 

We  think  that  the  decision  was  correct,  for, 
assuming  that  the  plaintiff  might  have  been 
entitled  to  a  declaration  of  his  right  of  pre- 
emption, notwithstanding  a  dispute  as  to  the 
amount  of  the  purchase-money  (as  to  which 
see  Macnaghten's  Principles  of  Mahomec^n 
Law,  Chapter  IV.,  Section  12,  and  Precedents 
Case  7,  page  191),  had  he  offered  by  the  plaint 
to  pay  the  real  amount  of  the  purchase-money, 
whatever  it  might  be,  in  the  present  case 
his  claim  was  to  purchase  a  specific  quantity 
of  land  at  a  specific  price,  and  that  alleged 
right  was  shown  by  the  finding  of  the  Court 
to  have  no  existence. 

We  dismiss  the  appeal  with  costs  and  in- 
terest. 


The  nth  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
Pundit,  Puisne  Judge. 

Co-sharers  (Sale  in  execution  of  decree  against 
one  of  several)— Rights  of  the  others. 


Case  No.  2420  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F,  A.  Glover,  Officiating  Judge  of  East 
Burdwan,  dated  the  2gth  March  1864,  modify' 
ing  a  decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  6th  Novem* 
ber  1862, 

Sath  Bathee  Dossee,  mother  and  guardian  of 
Bishumber  Bose,  minor  (Defendant), 
Appellant, 

versus 

Mutthungeenee  Dossee  and  others 
(Plaintiffs),  Respondents. 

Baboo  Poorno  Chunder  Mookerjee  for 

Appellant. 

None  for  Respondents. 

If  a  co-sharer  pays  the  Government  revenue  in  respect 
of  another  share,  and  sues  and  obtains  a  decree  against 
one  of  several  persons  interested  in  that  share,  and  sells 
the  share  in  execution  of  that  decree,  the  interests  of  the 
other  persons  not  sued  are  not  affected  by  a  decree  to 
which  they  were  not  parties,  or  by  a  sale,  which  did  not 
profess  to  bind  their  interests. 

In  this  case  two  annas  of  a  certain  talook 
were  recorded  in  the  name  of  Doorga 
Narain;  of  which  two  annas  the  plaintiffs, 
Mutthungeenee  and  Bemolah,  widows,  were 
entitled  to  a  three-fourths  share. 

Nobo  Kisto,  a  co-sharer  in  the  same 
talook,  paid  the  Government  revenue  in  re- 
spect of  this  two-anna  share.  He  sued 
Doorga  Narain  for  the  amount,  and  obtained 
a  decree  under  which  he  sold  the  two-anna 
share. 

The  plaintiffs,  Mutthungeenee  and  Bemo- 
lah, who  are  the  widows  of  the  brother,  and 
nephew  of  Doorga  Narain,  sued  the  pur- 
chaser for  their  shares,  and  obtained  a  decree. 
The  special  appellant  alleges  that  Doorga 
Narain  having  been  manager,  and  the  debt 
having  been  contracted  for  the  benefit  of  the 
family,  the  shares  of  the  plaintiffs  were  bound 
by,  and  passed  to  him  under,  the  sale  in  exe- 
cution of  the  decree  against  Doorga  Narain. 

We  are  of  opinion  that  this  contention  is 
not  well  founded.  The  money  having  been 
paid  at  the  instance  of  Dooiga  Narain  as 
manager  for  the  benefit  of  all  the  co-sharers 
in  the  two  annas,  Nobo  Kisto  might,  no 
doubt,  have  instituted  his  suit  against  all 
the  parties  interested  in  the  two-anna  share. 
But,  having  failed  to  include  the  widows  as 
co-defendants,  the  now  purchaser  is  not  in  a 
position  to  say  that  their  interests  are  affect- 
ed by  a  decree  to  which  they  were  no  parties, 
or  by  a  sale  which  did  not  profess  to  bind 
their  interest^.  ...  .      .. 
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[EBlier  these    circumstances   the    special 
mast  be  dismissed  without  costs,  no 
lappearing  for  the  respondents. 


The  I2th  January  1865. 

Present : 

\Mhk  C.  B.  Trevor  and  G.  Campbell, 
Puisne  fudges. 

ihkn  Law— Sales  by  Widowa— Legal 
necessity. 

Case  No.  1929  of  1864, 

Appeal  from  a  decision  passed  by  Mr, 
>L  Beaufort f  Judge  of  the  24'Pergunnahs^ 
lithe  J  1st  March  1864,  affirming  a  decision 

'by  Af outvie  Attaoollah,  Moonsiffofthat 
irkt,  dated  the  28th  December  286 j. 

mree  Kur  (Defendant),  Appellant^ 

versus 

Chum  Ghose  and  others  (Plaintiffs), 
Respondents. 

Mr,  R.  E.  Twiddle  for  Appellant. 

A.  F,  Ling  ham  and  Baboos  Banee 
Ihvh  Banerjeey  Ob  hoy  Churn  Bose, 
Romanath  Bose  for  Respondents. 

having  been  remanded  to  the  Lower  Courts 

le  whether  certain  sales  by  widows  were 
Hindoo  law,  and  the  first  Court  having 

the  sales  were  legal  and  gfiven  the  plaintiff 
.  the  Lower  Appellate  Court  was  wrong  in 
liy  to  the  plaintiff's  possession,  and  dismissing 

instead  of  trying  the  issue  whether  the  sales 

case  was  before  the  Court  on  a  pre- 

> occasion,  and  it  was  then  remanded  in 

tbat  the  Lower  Courts  might  determine 

the  sales  by  the  w^idows  were  made 

llieir  husband's   debts,   or  for  any 

purposes  under  Hindoo  law.     The 

)art  has  now  found  that  the  sales  were 

by  ihe  widows  for  the  liquidation  of 

contracted    by    their    husband;    that 

»ere  legal  under  Hindoo    law;    and 

IQCDtly    plaintiff    was    entitled    to    a 

Jadge  on  appeal,  looking  only  to  the 
>n  of  the  plaintiff,  dismissed  the 
with  costs, 
fendant  now  appeals  specially,  urging 
^  Judge  has  tried  the  case  altogether 
Strong  issue ;  that  he  had  only  to  look 
ffc  point  on  which  the  Lower  Court  had 
the  case — viz.,  were  the  sales  made 
"c  widows  for  purposes  valid  under  Hin- 
"  ^»;  tod,  as  he  has  not  noticed  this  point. 


the    case    should    be    remitted  for  ^ftulther 
investigation. 

We  think  that  the  contention  of  the  defend- 
ant is  correct,  and  that  he  is  entitled  to  a 
finding  on  the  issue  as  stated  by  him.  We 
therefore  remit  the  case  to  the  Judge,  in 
order  that  he  will  come  to  a  clear  finding  on 
that  issue,  after  a  careful  consideration  of  the 
evidence  on  the  record  relating  to  the  point  in 
dispute. 


The  1 2th  January  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Limitation  (Instalment  of  Kistbondee). 

Case  No.  2195  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr* 
James  Reily,  Principal  Sudder  Ameen  of 
DinageporCy  dated  the  1st  April  1864,  rever^ 
sing  the  decision  of  the  Moonsiff  of  Sheeb-^ 
gunge y  dated  the  1st  February  1864. 

Enaetoollah  Chowdhry  (Plaintiff),  Appellant^ 

versus 

Hurro  Chunder  Da  (Defendant), 
Respondent. 

Baboo  Poor  no  Chunder  Mookerjee  for 

Appellant. 

None  for  Respondent. 

Each  instalment  of  a  kistbundee,  as  it  accrues  due> 
constitutes  a  fresh  cause  of  action. 

In  this  case  there  seems  to  have  been  a 
very  substantial  error  in  the  judgment  of  the 
Lower  Appellate  Court,  as  there  is  no  ques- 
tion that  each  instalment  of  a  kistbundee,  as 
it  accrues  due,  constitutes  a  fresh  cause  of 
action. 

But  we  have  no  jurisdiction  to  entertain 
this  special  appeal,  as  the  amount  sued  for 
did  not  exceed  500  rupees;  and  Section 
27  of  Aft  XXUL  of  1861  declares  that  there 
shall  be  no  special  appeal  in  such  cases.  We 
are,  therefore,  compelled  to  dismiss  the 
appeal. 


The  I2th  January  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Suit  for  tmlance  on  bond — Benamee  lease* 

Regular  Appeals  from  a  decision  of  Mr.  Ocia^ 
vius  Toogood,  Judge  of  Beerbhoom,  dated  the 
igih  May  1864. 

g 
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^  ^      Case  No.  283  of  1864. 

Sheikh  Misraooddeen  Mahomed,  alias  Juroo 
Meah  (Defendant),  Appellant, 

versus 

Sheikh  Naegwar  Hoesein  (Plaintiff), 
RespoKdent. 

Case  No.  284  ol  1864. 

Sheikh  Misraooddeeti  Mahomed,  alias  Juroo 
Meah  (D^ndani),  Appellant, 

\     i>ersus 

Sheikh  AttAr  Ruhumun  (Plainlift), 
Respondent, 

Bahoos  UnnodapersikulBanerjee  and  De- 
bender  Narain  ^wMSlcAppellant. 

Bahoos  Kishen  Kishore  GhSjii^  Jugeda- 
nund  Mookerjee,  and  Obhoy  C/Stfrn  Bose 
for  Respondents.  "^^^^ 

Suit  by  A.,  for  unpaid  balance  due  from  B.,  on  a  boi. 
B.  pleaded  that  he  ^ave  A.  a  lease  in  C.'s  name,  out 
the  ptxKreeds  of  which  lease  A.  was  to  pay  himself  the 
stipulated  instalment  according  to  the  bond.  Held  that 
it  was  a  necessary  issue  in  the  case  whether  the  lease  in 
C.'s  name  was  really  given  for  A.'s  benefit. 

These  two  suits  were  instituted  by  the 
plaintiffs  on  exactly  the  same  grounds. 
The  judgment,  therefore,  in  one  case  will 
apply  in  the  other. 

It  appears  that  the  defendant,  Maharajah 
BUtawarrte  Govind  Bahadoor,  borrowed 
from  the  plaintiffs  71,250  rupees  on  a  bond, 
tlated  the  28th  Pons  1264.  By  this 
deed  the  Rajah  boutid  himself  to  pay  to 
the  plaintiffs  15,430  rupees  yearly  instal- 
lments on  account  of  the  debt. 

On  the  same  day  that  the  Rajah  borrow- 
ed the  above  sum  from  the  plaintiffs,  he 
gave  a  lease  of  his  ptt>p&rty  to  the  defend- 
ant Misraooddeen.  This  person  was  to 
pay  the  Government  revenue,  a  small 
sum  to  the  Rajah,  and  the  yearly  instalment 
diie  from  the  Rajah  to  the  plaintiff  on 
atconnt  of  the  bond. 

Subsequently  the  terms  of  the  lease  were 
altered.  Instead  of  Misraooddeen,  the  farmer, 
having  to  pay  to  the  plaintiff  x5>43o  rupees 
on  account  of  the  yearly  instalment  upon 
the  bond,  it  was  agreed  that  the  farmer 
was  to  pay  tb  the  plaintiff  only  13,968  rupees 
yearly,  and  the  Rajah  engaged  to  settle  with 
the  plaintiffs  for  the  balance  of  the  instalment. 
It  b  for  the  unpaid  balance  due  from  the 
Kaiah  that  the  present  suits  are  brought, 
imd  the  suit  is  against  both  the  Rajah  and 
Misraooddeen,  the  farmer. 


It  is  as  well  to  state,  though  the  ias^ 
not  of  much  importance  as  affects  the  decki 
of  the  questions  involved  in  this  case,  tbitj 
plaintiffs  have  taken  a  sub-lease  of  the  prop^ 
from  Misraooddeen.  | 

The  Rajah  defendant  says  that  the  si^ 
premature ;  that  the  farm  given  to  Mlsrad 
deen  ostensibly  was  given  in  reality  to ' 
plaintiffB ;  and  that,  while  they  bold  ikt 
perty  in  usufructuary  mortgage,  no  actio 
lie  against  him  on  account  of  anj  I 
stalme'nls. 

The  Lower  Court  has  dismissed  the  f 
holding  that  the  leage  given  to  MisraoodJ 
was  a  benamee  one,  and  that  the  pki| 
themselves  were  the  real  lessees. 

There  is  no  appeal  on  the  part  ft, 
plaintiffs ;  but  Misraooddeen  finds  faak 
the  judgment.  He  contends  that 
was  no  heed  why  he  should  have 
made  a  party  to  the  suit,  and  ttai^ 
no  need  to  try  whether  his  lease  " 
bond  fide  one  or  a  behamee  one;  ai 
requires  that  the  finding  of  the  Lower 
in  respect  to  the  nature  of  his  Iwse  " 
clfrncelled,  and   his  costs  of  suit 


to 


,him. 
:he 


pleader  for  the  appellant  4 
to  r^d  the  evidence  as  to  the  h^ 
or  belbamee  nature  of  the  irahsacti 
that  wL^re  called  upon,  therefore, 
to  decidXwhether  it  was  an  issue  in 
whether  tfike  lease  was  benamee  or 
whether  thaf  Judge   ought   to  have 

upon  that  paj^n^-  ^  .  1.  ^«  * 

The  plaintiffs  sued  the  Raiah  on  i 
The   Rajah   feaid  he   gave  the  piaia 
lease  in  the  nV'^^  ^^  Misraooddeen,! 
the  profits  of  fc^bich  lease  the  pla^_ 
to  pay  himself  \^  stipulated  msiaii 

cording  to  the  bo^^-         ,       ,^:«tfff 
Certainly,  as  b^^^een  the  plainUfl 
Rajah,  the  questiipa  does  arise  ww 
plaintiff  was  not  ife  fact  the  fartne 

in  the  name  of  M%^.°^^f  "ends 
decision  of  this  queM**^'^  "^P  j^^^i 

the  plaintiff  is  entitledVto^^f^^f d„e 

Rajah  for  any  lapsed  ij 

bond.     If  the   plaintiff 

cannot  sue  for  the  inst 

he  can  sue  for  it.    Tl 

must  be  tried ;  and,  if  it 

must  be  an  adjudication       ^^y  uc  "- 

of  the  finding  in  this  *^^^.ff  and  Misrt 

after-suit  between  the  p1J[^  ^jpon  us  ^ 

deen,  it  does  not  de^o  J^f    *^  jt  vi^^  n 

The  judgment  must  stan-J,;^  micstio'^^  ^ 

the  Court  before  which 

tween  the  plaintiff  and  t 


nscalment 
is  the  farin? 

erefore  the  qfl< 
must  be  tned, 
What  the 
be  »» 


X^^"^ 
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may  arise,  to  declare  what  the  ef- 
iof  the  present  decision  may  be. 

uppellant  having  failed  in  his  con- 
»,  ibe  appeals   stand   dismissed    with 


The  1 2th  January  1865. 
Present  : 

Hcn'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  yudges. 

loo  Law — Succession  by  uterine  and 
half-brothers. 

Case  No.  2264  of  1864. 

'Appeal  from  a  decision  passed  by  Mr,  J^. 
crombie,  Judge  of  Dacca ^  dated  the  31st 
fth  1864,  reversing  a  decision  passed  by 
hie Syud  Ahmed  Buksh^  Principal  Sud- 
Amee/i  of  that  District,  dated  the  21st 
1862. 

Chunder  Roy  (Plaintiff),  Appellant^ 
versus 

Luckhee  Dossee  and  others  (Defend- 
ants), Respondents, 

m  Woomesh  Chunder  Banerjee  for 
Appellant. 

\ Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

B.  being  uterine  brothers,  and  C.  a  brother 
T  mother,  on  A/s  death  B.  and  C.  xv\\\  succeed 
I  the  estate  of  their  deceased  brother. 

appeal  is  on  a  question  of  Hindoo 
A.,  B.,  and  C.  are  brothers,  the  two 
Jrine,  and  the  other  by  another  mother. 
Who  is  to  succeed  to  his  property  ? 
property  in   question  is  a  joint  un- 
eslate,  and  under  such  circumstance 
down  in  Macnaghten's  Hindoo  Law, 
II.,  page   66,   that  both   surviving 
uterine  and  he  of  the  half-blood, 
equally  to  the  estate  of  their  de- 
brother.     Semble,  Colebrooke's  Dya- 
paj^e  200,  and  Colebrooke's  Digest, 
UL,  page  51B. 

Judge  was,  therefore,  right  in  law  ; 
[ire  dismiss   the    special   appeal    with 


The  1 2  th  January  1865. 
Present : 

Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Pnrdiase — Possession — ^T  itle. 

Case  No.  2519  of  1864. 
Appeal  from  a  decision  passed  by  Mr, 
Mndie^  Judge  of  Patna,  dated  the  20th 

Vein. 


May  1864,  affirming  a  decision  passed  by 
Moulvie  Syud  Ali  Nyder,  Moonsiff  of^that 
District,  dated  the  29th  September  1863, 

Syud  Mahomed  Shumsool  Hoada  (Defend- 
ant), Appellant^ 

versus 

Syud  Mooneerool  Huq  {V\^\nt\^),Respon4ent, 

Messrs,  R.  E,  Twidale  and  C.  Gregory 
and  Moulvie  Aftabooddeen  Mahomed  for 
Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

The  question  beingf  whether  A.  purchased  the  property 
in  suit  tor  himself  or  for  B. — Held  that  the  evidence  on 
behalf  of  B.  that  he  was  in  possession  was  evidence  of 
the  purchase  having  been  made  for  B.,  and  that  that 
was  in  fact  a  finding  as  to  the  title  of  B. 

The  question  in  this  case  was  whether 
the  property  in  suit  was  purchased  by  Wei- 
laiut  Hossein  for  himself,  or  for  the  plaintiff 
whose  general  agent  he  was. 

Both  Courts  have  found  that  Wellaiut 
Hossein  was  the  plaintiJBf's  agent,  and  that 
the  plaintiff,  subsequent  to  the  purchase,  got 
possession,  and  was  in  possession  for  nine 
years.  This  evidence  of  possession  satisfied 
the  Judge  that  the  title  was  with  the  plaints 
iff. 

It  is  urged  that  the  Judge  should  not  have 
decided  only  on  the  ground  of  proof  of  pos- 
session, but  should  have  looked  to  title. 

We  think  he  has  decided  that  the  plaint- 
iff's title  is  established.  He  thinks  that,  in 
a  question  whether  Wellaiut  purchased  the 
property  for  himself  or  for  the  plaintiff,  the 
evidence  on  the  side  of  the  plaintiff  that 
he  was  in  possession  is  evidence  that  the 
purchase  was  made  for  the  plaintiff,  and  that 
is  in  fact  to  find  that  the  title  of  plaintiff  is 
established. 

In  this  view,  we  dismiss  the  special  appeal 
with  costs. 


The  1 2th  January  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Onus  prohandi— Suit  against  a  purchaser  is 
possession  for  more  than  25  years. 

Case  No.  1475  o^  1864. 
Special  Appeal  from  a  decision  passed  by  Mr, 
F,  J,  Cockburn^  Judge  of  Backer  gunge  ^  dated 
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t1^  1 6th  March  1864^  affirming  a  decision 
pcSsed  by  the  Principal  Sudder  Anteen  of  that 
District^  dated  the  20th  Jamtary  1863, 

Madhub  Chunder  Ghose  and  another  (Plaint- 
iffs), Appellants, 

versus 

Nilkant  Shaha  Roy  and  others  (Defendants), 

Respondents, 

Bahoos  Romesh  Chunder  Mitter  and  Luckhee 
Churn  Base  for  Appellants. 

Mr.  A.  F,  Lingham  and  Baboo  Kalee  Mohun 
Doss  for  Respondents. 

Where  the  right  of  A.  to  a  howalah  is  not  denied,  and 
B.  seeks  to  dispossess  a  purchaser  from  A.  in  possession 
for  more  than  25  years,  B.  is  bound  to  prove  that  he 
acquired  the  howalah  in  the  way  he  allejjes— L/iy.,  in  the 
exercise  of  his  zemindary  right  upon  the  relinquishment 
or  abandonment  of  the  howalah  by  A. 

The  plaintiff,  being  the  zemindar,  sues 
the  defendant,  who  is  in  possession  of  an 
howalah  within  his  zemindary,  on  the  follow- 
ing allegation : — The  howalah  belonged  to 
Kaloo  Bibee,  who  in  1244  sold  all  her  other 
property,  situated  in  the  zillah  of  Burrisaul, 
to  one  Mr.  Paul ;  but  she  made  no  transfer, 
by  sale  or  otherwise,  of  the  howalah  in 
dispute,  and  the  plaintiff's  mother,  as  the 
zemindar,  took  possession  of  it,  held  it  for 
a  year  or  so,  and  was  thea  dispossessed  by 
Mr.  Paul.  The  suit  is,  therefore,  instituted  to 
recover  possession  from  the  defendant,  who 
derives  his  title  by  purchase  from  Paul 
or  his  privies. 

The  defendant  utterly  denies  these  allega- 
tions of  the  plaintiff.  He  pleads  that  Kaloo 
Bibee  sold  the  howalah  to  Mr.  Paul,  who  held 
it  in  his  name,  and  that  the  howalah  has  been 
held  ever  since  by  the  several  successive 
parties  who  at  different  times  were  the 
purchasers. 

The  first  Court  went  fully  into  the  case, 
and  considered  that  the  howalah  was  sold 
to  Paul  by  Kaloo  Bibee,  that  Paul  held 
possession  of  it,  and  that  the  allegation  of 
the  plaintiff  that  Kaloo  Bibee  relinquished, 
and  that  his  mother  got  into  possession  of  it, 
was  utterly  false. 

The  Judge  thought  that  it  rested  with 
the  plaintiff  to  prove  that  Kaloo  Bibee  re- 
linquished the  howalah,  and  that  his  mother 
was  in  possession  of  it.  He  thinks  that 
there  is  no  proof  of  this,  and  he  agrees  in 
the  whole  view  of  the  case  taken  by  the 
Court  of  first  instance,  and  dismisses  the 
suit. 

Objection   is  taken  to  this  judgment  on 


the  ground  that  the  plaintifif  being  the  zen 
dar,  and  the  defendant  setting  up  a  plea 
purchase  of  the  howalah,  it  is  competent 
the  plaintiff  to  challenge  the  title  of  the 
fendant;  and  that,  unless  the  defendant 
prove  that  the  howalah  was  actually  sold 
Kaloo  Bibee  to  Paul,  the  plaintif,  as 
zemindar,  would  be  entitled  to  disposi 
the  defendant. 

The  Court  of  first  instance,  whose  jl 
roent  the  Judge  fully  coincides  in,  has  foi 
as  a  fact  that  the  howalah  belonged  to  Ki 
Bibee,  was  sold  by  her,  and  held  by  ) 
and  by  parties  purchasing  from  him  from 
date  of  Kaloo  Bibee's  purchase  up  to  the) 
sent  time.  The  Court  finds  also  that  ii  is 
true  ihat  Kaloo  Bibee  abandoned  the  \ 
alah,  and  that  the  plaintiff*s  mother  wd 
possession  of  it.  If,  therefore,  the  defe 
was  the  party  on  whom  it  lay  to  prove 
the  howalah  was  included  in  the 
Paul,  that  proof  has  been  afforded.  But 
the  right  of  Kaloo  Bibee  to  the  howallj 
not  denied,  and  the  plaintiff  seeks  to  | 
possess  a  party  who  stands  on  a  title  of  J 
chase  from  Kaloo  Bibee,  and  supports] 
title  by  a  possession  of  more  than  25 
it  is  most  decidedly  incumbent  on  the  pi 
iff  to  prove  that  he  acquired  the  ho« 
in  the  way  he  alleges — viz.,  in  the  exerr 
his  zemindar}'  right  upon  the  relinquis 
or  the  abandonment  of  the  howalah  by 
Bibee.  He  failed  to  sustain  this  allej 
by  any  trustworthy  evidence  ;  and 
Courts  were  of  opinion,  and  properly  s 
this  unsupported  allegation  was  inc 
upon  the  face  of  it. 

There  being  no  validity,  in  our  opini 
the   objection   taken   to  the  judgme 
dismiss  the  special  appeal  with  costs 


The  1 2th  January  1865 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GA^ 

Puisne  Judges, 

Resumption  of  invalid  lakheraj—R^l 
Goyemment  of  land  under  50  bee 

Cases  Nos.  2291  and  2292  of  186 

Special  Appeals  from  a  decision  passed  by 
Sreenath    Bidyabagish^     Principal 
Ameen  of  East  Burdwan,  dated  the  ijll^ 
1864,  affirming  a  decision  passed  by 
Tara  KristoHoldar,  Additional  Sudder 
of  that  District,  dated  the  13th  July 
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Mrs.  B.  0.  Elias  (Plaintiff),  Appellant, 

versus 

Brohmo  Moyee  Burmonee  (Defendant), 
Respondent. 

Mr.  R,  E,  Twidale  for  Appellant. 

Bahoo  Prosunno  Coomar  Sein  for 
Respondent.  • 

release  by  Govcrnn\ent  of  land  under  50  beegahs 
wt  as  a  boon  to  the  cultivator  is  not  per  se  a  bar 
wmindar^s  suit  to  resume  it  as  invalid  lakheraj. 

^ilas  been  frequently  ruled  by  this  Court, 

lits  like  ihe  present,  that  the  mere  fact 
Government    releasing    land    under    50 

ihs  in  extent  as  a  boon  to  the  cultiva- 
fis  not  per  se  a  bar  against  the  zemindar 

\g  to  resume  it  as  invalid  lakheraj. 
ic  question    of   validity   must  be   gone 
i^in  the  usual  way. 

"ac  decision    of    the    Principal    Sudder 
i?,   therefore,     reversed,     and     the 
appeals  decreed  with  costs  on  special 

ident. 


The  1 2th  January  1865. 

Present : 

Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  fudges. 

Damages — Embankments. 

Case  No.  2207  of  1864. 

il  Appeal  from  a  decision  passed  by  Mr. 

R'.  Hutchinson^  Additional  Principal 
tier  Ameen  of  East  Burdwan,  dated  the 
February    1864^    reversing  a   decision 

td  iy  the  Moonsiff  of  that  District^  dated 
'  3tst  December  1862. 

Gooroo  Chum  Mullick  (Plaintiff), 
Appellant, 

versus 

Ram  Duti  and  others  (Defendants), 
Respondents, 

Baboo  Brojendro  Chunder  Seal  for 
Appellant. 

Bahoo  Grish  Chunder  Ghose  for 
Respondents. 

rtbrdanaires  caused  to  the  plaintiff's  land  by  the 
■y  of  the  defendant's  bund.  Held  that  the 
"n  «aa  not  entitled  to  damagfes,  if  the  bund  was 
n  a  lawful  manner,  and  if  the  breach  was  owing- 
»«k  of  the  defendant. 

Ais  case  the  question  was  as  to  dam- 
caused  to  the  plaintiff's  land  by  reason 
being  flooded  by  water  which  flowed 
I  the  land    of    the    defendants.     The 


defendants  had  a  small  bund  or  ri;jg«  be- 
tween their  land  and  the  land  of  the  plaint- 
iff ;  and  through  that  bund  the  water  flowed, 
which  did  the  alleged  damage.  The  Lower 
Appellate  Court  found  that  the  defendants 
*'  created  the  ridge,  not  wantonly,  but  for 
their  benefit,  in  a  lawful  manner ;"  and  that 
it  was  **  no  fault  of  theirs  that  the  ridge  was 
washed  away  in  a  certain  part  during  the 
rains,  and  thereby  caused  damage."  It  also 
found  that  there  was  no  evidence  that  the 
defendants  "  purposely  made  the  ridge  a 
weak  one  to  injure  their  neighbours.*' 

In  special  appeal  it  was  urged  that,  under 
any  circumstances,  as  the  bund  had  been 
moved,  and  damage  had  been  caused,  the  de- 
fendants were  liable. 

But  we  see  no  error  in  the  decision  of  the 
Lower  Court,  and  we  think  that  the  plaintiff 
could  not  be  entitled  to  damages  so  long  as 
the  bund  was  created  by  the  defendants  in  a 
lawful  manner,  and  so  long  as  it  was  no  fault 
of  theirs  that  it  was  burst  during  the  rains. 
Had  the  Court  found  that  the  moving  the 
bund  was  unlawful,  or  that  the  bund  was 
not  made  properly — was  not  such  as  might  be 
reasonably  expected  to  resist  the  water-flood, 
and  such  as  any  careful  man  would  have 
erected — then,  no  doubt,  a  liability  for  the 
damage  caused  would  have  arisen.  Here, 
however,  all  the  facts  are  found  in  favor  of 
the  defendants,  and  the  Court  rightly  decid- 
ed that  they  are  not  responsible.  We  do 
not  consider  that  the  statement  of  the  Lower 
Court  that  the  defendants  did  not  purposely 
make  a  weak  bund,  is  to  be  read  as  in  any 
degree  declaring  an  opinion  on  the  part  of 
the  Codrt  that  the  bund  was  in  fact  weak. 
If  it  had  been  weak,  the  Court  could  not 
have  found  that  it  was  made  in  a  lawful 
manner. 

We  think  that  the  order  of  the  Appellate 
Court  is  substantially  a  reversal  of  the  whole 
order  of  the  Court  of  first  instance,  both  as  to 
damages  and  as  to  the  removal  of  the  bund. 

The  appeal  is  dismissed  with  costs. 


The  I2th  January  1865. 
Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  J  udges. 

Suits  to  establish  rig^ht  to  attached  property- 
Jurisdiction  of  Small  Cause  Courts. 

Case  No.  2546  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Gopeenath    Bose,    Princi^l  Sudder  Ameen 
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oj^uddea,  dated  the  6th  May  2864,  revers- 
ing a  decision  passed  by  Baboo  Umbica  Churn 
fitter,  Moonsiff  of  that  District,  dated  the 
i6th  February  1864. 

Woomesh  Chunder  Bose  (Plaintiff), 
Appeliantf  . 

versus 

Muddun  Mohun  Sircar  and  others  (Defend- 
ants), Respondents. 

Bahoo  Doorga  Doss  Dutt  for  Appellant. 
None  for  Respondents. 

deSit  E^J"**^!^  <^'^'"^  *^  property  sold  in  execution  of  a 
of  ilcnu'^S^deen rejected  under  Section  246,  Act  VUl. 
being-  mJl®  \"«<i  to  establish  his  ri^ht.  The  property 
'«p4s  if  ^^^'^^  property,  and  in  value  less  than  500 
fiu/t  uVi  <?^as  held  that  he  was  bound  to  bnng  his  , 
"  "^e  Small  Cause  Court. 

dec^^^  bricks  were  sold  in  execution  of  a 
his  ^f  \  Plaintiff  claimed  to  be  the  owner ; 
th^  ^?^^  was  refused ;  and  he  now  sues  in 
briolT^^^^  Court  to  recover  the  value  of  the 

'Jis>  and  to  establish  his  right  to  them 
^WJ?.^  Principal  Sudder  Ameen  h^Ws  tha 
O.  Waintlff  oi^ht  to  have  sued  in  the  Small 


.^ti- 


er roneou's. 


^?^er  Se?r'«'s  claim  having  bm^.^Je.^^L7^;j^^^^   ^'""'T  in  its  presence 

»?^nd  ftL!^^i^yill.?[,!i5^  is  co.pa.an>e]j 


tnis  cdhfeiix* 
claim 


?^  V.P  hr'irsi:'"*'^^  *  ^^*^  ^^  establish  his  right 
O  tn^"^^Cks ;  but  he  must  do  so  in  the  pro- 

Uet  ,^^>  ^hich  Court,  as  the  bricks  are 
^gj-^onai  property  and  in  value  less  than  soo 
jupeCS,  is  the  Small  Cause  Court.  The 
Principal  Sudder  Ameen  is,  therefore,  right 
in  bis  judgment,  and  we  dismiss  the  special 
appeal. 


The  1 2th  January  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Bvidence  — Second  Power  of  Attorney  r^co^. 

nixing  a  first 

Case  No.  1998  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
W,  Ainilie,  ^udge  of  Patna,  dated  the  30th 
April  1864,  affirming  a  decision  passed  by 
MPulvie  Syud  Sukhavfut  ffossein,  Principal 


a. 


the  suit  of  the  plaintiff 
dismissed. 

The  principle  laid  down  by 
lant  is  a  very  sound  and  w 
but  is  inapplicable  to  the  present  c^ 
we     have    in    one    continuous 
two   powers   of  attorney    executed 


>ecial  appel- 
Lesomc  rule, 
Here 
insaction 
the 
llie 


Sudder  Ameen  of  that  District,  dated  the  igtk 
March  1862, 

Hosseinee  Jan  (Defendant),  Appellant, 

versus 

Mukhdoomun  (Plaintiff),  Respondent. 

B  a  boos  Kishen  Succa  Mookerjee  and  KhU 
ter  Nath  Bose  for  Appellant. 

Mr.  C.    Gregory  and  ' Moonshee  Amur  Alt 

for  Respondent. 

A  power  of  attorney  authorising  the  registraHon  of  a 
deed  of  mortgage,  and  recognising  a  previous  power  to 
execute  the  deed  of  mortgage,  is  adnussible  as  ongioal 
evidence  by  way  of  admission  of  the  previous  deed. 

This  case  was  remanded  by  this  Court  to 

the  Lower  Court  in  order  that  a  finding  might 

be  come  on  a  question  raised  by  the  defendant 

I  in  the  case  now  in  special  appeal  before  ns— 

viz.y    was    the   mookhtearnamah    by  which 

Mahomed  Baker,  defendant's  son,  executed 

I  the  deed  of  mortgage,  itself  duly  execntedby 

the  defendant  or  not  ? 

The  Judge  finds  that,  although  the  origi- 
nal deed  is  not  produced,  yet  the  mookh- 
tearnamah executed  bv  defendant  autboriz- 
ing  the  registration  of  the  deed  of  mort- 
gage recognizes  the  previous  power  to  exe- 
cute the  deed  of  mortgage ;  that  these  two 
^mookhteafnamahs  form  part  of  one  conti- 
nuous transaction ;  and  that  the  admission  by 
defendant  in  the  second  instrument  of  the 
genuineness  of  the  first  is  conclusiw  as  against 
r   and  in  its  presence,  the  absence  of  the 


rmmatSj'J'f^^^^^^  therefore,  gave  plaintiff  i    \ 

decree  a 

Defendan^eing  i.  now  appeals  specially,  urging 

that  the  admisjon   taken  of  the  secondaiy  eridence 

until  the  abse6  special  apf  pnmarv  is  accoontedfor, 

is  contrary  to  u -°^  «".^^"« '  ^'  «  ™ 

thic  case    the    di  r      '  evidence,    ihe   fiist 

p'ower   Of  attorn'ey  '?}^  ^'^"^  -  -^  P^-^^' 

and  no  reason  given  t^^^^^'-'^l  "^^-P"^"^"^"'    - 

"  should  have  been 


same  person,   the    second    recognisin 

first.     This  recognition  in  the  second  r, 

deed  of  the  first  by  the  party  executing 

is  an  admission  conclusive  against  her 

the  genuineness  of  both  the  deeds,    ^j^  ^ 

secondary  evidence  in   no  proper    seri<a 

that  term  as  to  the  first  deed.     We    tK    /i?^ 

foi^  reject  the  appeal  with  costs.  ^^^r^6 
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The  1 2th  Januar)'  1865. 

Present : 

Hon'ble  C.  B.  Trevor  and  G.  Campbell, 
Puisne  Judges, 

-Right  of  defendant  to  take  objection 
without  appeal — No  deduction  under  old 

Case  No.  1972  of  1864. 

1/  Appeal  frow,  a  decision  passed  by 
inlvie  Naeeerooddeen  Mahomed,  Principal 

ier  Ameen  of  Hooghly,  dated  the  2^rd 
\nl  1864,  affirming  a  decision  passed  by  the 
Ameen  of  that  District,  dated  the  i8th 
ril  1863, 

Okhetoonissa  (Plaintiff),  Appellant, 

versus 

:hil  Sirdar  and  others  (Defendants), 
Respondents, 

W  Mutty  Lall    Mookerjee    and   Roop- 
nath  Banerjee  for  Appellant. 

yos  Unnoda  Per  shad  Banerjee  and 
)arkanath  Milter  for  Respondents. 

Section  34S,  Act  VIII.  of  1859,  a  defendant  may 

objection  of  limitation  without  6Iin^  an  appeal. 

idency  of  a  suit  in  a  Court  without  jurisdiction 

ni4.  Regulation  III.  of  1793*  did  not  entitle 

to  any  deduction  in  computinfi^  the  period  of 


tiflF  sues  to  set  aside  an  order  of  the 

Court,  dated  1st  September  1849,  and 

uent  sale  made  in  conformity  with 

der,  which  has  rejected  his  claim  to 

property — a  claim  which  he  now  re- 

mdant  pleaded  limitation,  and  denied 

It  of  the  plaintiff. 

spears  that  more  than  eleven  years  after 

Icr  of  1849 — VIZ,,  on  the  5th  October 
[r-plaintiff  instituted  a  suit  in  the  Moon- 

^ourt  to  reverse  the  order  of  September 

id  the  subsequent  sale  ;  but  eventually, 
20ih  April  1862,  the  case  was  struck 

{tnuch  as  the  Moonsiif  had  no  jurisdic 
i.  On  the  25ih  April  1862,  the  case  was 
itoed  in  a  competent  Court.  Looking  to 
le  dates,  the  Principal  Sudder  Ameen  was 
^wiion  that  plaintiff  was  out  of  Court 
Krthe  statute  of  limitations. 
Bwntiff  now  appeals  specially,  urging 
lie  is  entitled  to  a  deduction  of  the 
\  daring  which  his  suit  was  pending  in 
Moonslff's  Court ;  and,  2nd,  that  as  on 
«il,  after  the  first  Court  had  decided 
case  on  the  merits,  defendant  did  not, 
*  separate    petition,    appeal    against  the 

of  the  first  '^ourt  as  to  the  non-appli- 


cability of  the  statute  of  limitations^  it 
was  not  competent  to  the  Principal  SuCder 
Ameen  to  take  that  point  up  at  the  trial. 

We  are  clearly  of  opinion  that,  under  the 
law  in  force.  Act  VIII.  of  1859,  at  the  time 
w^hen  this  suit  was  heard,  it  was  not  neces- 
sary for  the  defendant  to  file  a  separate  peti- 
tion of  appeal  against  the  ruling  of  the  Lower 
Court  on  the  point  of  limitation.  That 
point  might,  without  such  appeal,  be  raised 
by  respondent  under  Section  348,  at  the 
hearing  of  the  suit.  As  to  the  objections 
urged  by  plaintiff  to  the  application  of  the 
statute  of  limitations,  they  are  of  no  avail. 
The  main  cause  of  action  to  plaintiff  was  the 
order  of  September  1849;  from  that  period 
up  to  December  1862,  when  Act  XIV.  of  1859 
came  into  play,  more  than  twelve  years  had 
elapsed,  and  during  that  period  he  never 
brought  his  suit  in  a  Court  of  competent 
jurisdiction.  To  bring  a  suit  in  a  Court 
without  jurisdiction  under  Section  14  of 
Regulation  III.  of  1793,  did  not  entitle  a  party 
to  any  deduction  at  all.  We  are,  therefore, 
of  opinion  that,  under  the  law  of  limitation 
applicable  to  plaintiff's  suit,  he  is  out  of 
Court,  and  we  reject  this  application  with 
costs. 


The  1 2th  January  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Direct  issues  (by  ryot  as  to  zemindar's  title, 
and  as  between  two  co-defendants). 

Case  No.  2018  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Koylash  Ch under  Dey,  Principal  Sudder 
Ameen  of  the  24-Pergunnahs,  dated  the  3rd 
May  1864,  reversing  a  decision  passed  by 
the  Sudder  Ameen  of  that  District,  dated  the 
gth  October  1863, 

Degumber  Mitter  and  others  (Defendants), 

Appellants, 

versus 

Khettur  Mohun  Mitter  (Plaintiff), 
Respondent, 

Bahoos  Mohendro  Loll  Shome  and  Khetter 

Nath  Base  for  Appellants. 

Mr.  R.  T,  Allan  and  Bahoos  Banee  Ma- 
dhuh  Banner  fee  and  Anund  Chunder  Gho- 
sal  fnr  respondent. 

A  ryot  cannot  raise  a  direct  issue  as  to  the  title  of  his 
zemindar.  « 
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An  issue  between  two  co-defendants  also  is  contrary 
to  pi^ti«e. 

Plaintiff  in  this  case  sued  for  possession 
of  certain  lands  belonging  to  the  tenure  of 
Indur  Narain  Holdar,  in  the  zemindary  of 
Tara  Pershad  Roy,  and  purchased  by  him 
at  a  sale  for  arrears  of  rent,  of  which  he  has 
been  dispossessed  by  the  defendant. 

The  defendant  pleads  that  the  lands  in  dis- 
pute are  within  his  estate  ;  that  they  never 
belonged  to  Indur  Narain  Holdar ;  that 
Indur  Narain  Holdar  had  never  any  tenure 
at  all ;  and  that  he  never  dispossessed  the 
plaintiff. 

The  first  C©urt  found  that  the  lands  in 
dispute  were  never  Indur  Narain  Holdar's  ; 
that  the  alleged  title  of  Indur  Narain  Holdar 
is  all  fraudulent,  and  that  the  lands  have 
always  been  in  the  possession  of  Degumber, 
defendant. 

The  Principal  Sudder  Ameen  was,  for 
reasons  given  by  him,  of  opinion  that  the 
main  issue  in  this  case  was  in  what  mehal 
the  disputed  lands  are  situated — viz.,  whether 
in  the  plaintiff's  zemindar's  estate,  or  that  of 
the  defen^iant ;  and  he  remanded  the  case  for 
re-trial  on  that  issue. 


Defendant  now  appeals  specially,  urgiiij 
that  the  order  of  the  Principal  Sudder  Amea 
raises  an  interpleader  between  the  defendaiui 
in  the  case ;  that  this  is  an  incorrect  course; 
that  the  main  issue  in  this  case  is  wbetl 
the  lands  in  dispute  are  within  the  tenurej 
Indur  Narain  Holdar  purchased  by  plaint 
of  which  defendant  has  dispossessed  plaintil 
or  are  they  in  defendant's  estate,  and 
always  been  in  his  possession. 

We  think  that  there  is  great  justice  in 
defendant's  contention,  and  that  we  cat 
allow  a  ryot  to  raise  directly  his  zemim 
title,  but  must  restrict  the  issue  as  xt{ 
him  to  his  own  title,  though  a  decision] 
that  point  mav  indirectly  determine  the 
of   his   zemindar.     Moreover,   the  issw 
laid  down  by  the  Principal  Sudder  Ai 
raises  a  direct  is«ue  between  two  co-def< 
ants,  which  is  altogether  contrary  to  pra( 
As,  then,  we  think  that  the, issue  above 
for    which   the   defendant    contends,  i&^ 
correct  one,  we  direct  the  Principal  Su< 
Ameen  to  recall  the  case  from  the  Coi 
first  instance,  and  to  try  that  issue  hii 
and  to  pass  whatever  judgment  the  ji 
of  the  case  seems  to  require. 


, 
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The  I4ih  January  1865. 

Preseni : 

leHon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges, 


\ 


Mihomedan  Law— Pre-emption — Private 
partition. 

Case  No.  2158  of  1864. 


(bpW  Appeal  from  a  decision  passed  hy  MouU 
ft  Undid  Alii,  Principal  Sadder  Anteen  of 

labad,  dated  the  21st  May  1864,  reversing 
liecision  of  Mr,  S.  DaCostay  Sudder  Anieen 

Moonsiff  of  that  District ^  dated  the  10th 
*.r  186 J, 


Gopal  Sahi  and  others  (Defendants), 
Appellants^ 

versus 

)foodheapershad  and  others  (Plaintiffs), 
Respondents, 

wo  Kallee    Kishen    Sein    and    Moulvie 
Aftahoodeen  Mahomed  for  Appellants. 

i»f  Dibender  Narain  Rose  and    Greesh 
Chunder  Ghose  for  Respondents. 

1;  to  Mahomedan  Law,  a  shareholder  in  the 
tysold  has  the  first  or  strongest  right  of  pre-emp- 

te  partition,  though  not  sanctioned  by  official 
h  iHall  and  final  as  among  the  parties  to  it,  will 
ftbe  same  effect  as  the  most  formal  partition  on  the 
Pfcnemption. 

fr.  Justice  Bayley. — Plaintiffs  sued  for 
mi  6  gandas  of  land  out  of  2  annas 
^lidas  in  the  third  puttee  or  parcel  of  a 
p*Jn  village,  and  for  the  setting  aside  a 
Wase  made  by  defendant  Gopal  Sahi 
«*  «*id  land.  Plaintiffs  base  their  claim 
%fat  of  pre-emption  and  the  due  per- 


formance of  the  formal  preliminaries  rgqi^ite 
according  to  Mahomedan  Law. 

Plaintiffs  further  allege  that  defendants 
are  not  shareholders  in  the  third  puttee  in 
which  the  land  lies,  but  in  a  distinct  puttee. 

Defendants  pleaded  in  the  first  Court  that 
plaintiffs  had  not  duly  made  the  formal 
demands  required  by  Mahomedan  Law ;  that, 
by  the  purchase  made  by  defendants  on  the 
6th  March  1863,  plaintiffs  were  cognizant 
that  the  defendants  were  before  co-sharers ; 
and  that,  although  the  puttees  arc  recognized 
as  divided  amongst  the  shareholders,  there 
has  not  been  any  officially  recognized 
partition. 

Upon  these  pleadings  the  first  Court  put 
in  issue,  yfrj/,  whether  plaintiffs  had  duly  per- 
formed the  necessary  preliminaries;  second, 
whether  defendants  were  equally  co-sharers ; 
thirdy  whether  the  private  partition  affected 
the  claim  of  pre-emption,  there  being  no  offi- 
cial butwarra. 

The  first  Court  held  (i)  that  plaintiffs 
had  not  performed  the  formal  preliminaries 
requisite  under  Mahomedan  Law;  (2)  that 
both  plaintiffs  and  defendants  were  co-sharers ; 
(3)  that  the  village  was  joint,  being  one  on 
the  rent-roll,  notwithstanding  the  private 
partition  alleged. 

The  first  Court  dismissed  the  plaintiffs' 
suit  accordingly. 

Plaintiffs  appealed,  and  the  Principal  Sud- 
der Ameen  put  the  same  issues,  as  the  ist  and 
3rd  of  the  above,  but  he  put  the  issues  as  to 
right  of  pre-emption  in  the  following  form  : 
"  Are  plaintiffs  entitled  to  a  right  of  pre-emp- 
"  tion  to  the  third  puttee  as  Suffee  Khuleets — 
i,  e.,  holders  of  lands  adjoining  those  to 
which  the  claim  is  preferred,  or  are  the 
defendants,  purcbasersi  c9-sharers  ?  " 

g 
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T^e  Lower  Appellate  Court  held  that  it 
was  aamilted  that  the  village  was  privately 
divided  amongst  plaintiffs  and  their  co-sharers, 
the  defendants,  purchasers,  and  found  that 
"  the  disputed  property  is  within  the  third 
"puttee,  the  partition  of  which  is  spoken  of 
"by  the  plaintiffs,  and  that  plaintiffs  are 
^^  co-sharers  as  regards  the  third  puttee." 
The  Principal  Sudder  Ameen  proceeds  : 
"  Hence  they,  plaintiffs,  are  undoubtedly  Shuf- 
**  fee  Khuleets,  and  the  vendee  defendants  are 
"  co-sharers  as  regards  another  puttee.  The 
"  defendants  have  no  concern  with  the  third 
"puttee."  "The  other  puttee"  (the  Prin- 
cipal Sudder  Ameen  adds)  "was  declared  to 
"  be  the  share  of  the  defendants  (purchasers) 
"  and  others." 

The  Principal  Sudder  Ameen  then  holds 
that  the  private  partition  is  sufficiently 
valid,  and  that  the  formal  demands  were  duly 
made  by  plaintiffs,  and  the  Principal  Sudder 
Ameen  decrees  plaintiffs'  suit  accordingly. 

Defendants  appeal  specially,  and  urge  in 
their  petition — 

ist.  That,  if  plaintiffs  have  rights  of  pre- 
emption by  reason  of  coparceny^  defendants 
have  equal  rights  by  reason  of  contiguity, 

2nd,  That  defendants,  as  purchasers  of  i 
beegah  3  ks.  of  Sungsar  Sing's  share  of 
the  third  puttee,  were  owners  and  copar- 
ceners. 

^rd.  That  the  Lower  Appellate  Court 
did  not  find  at  what  precise  time  the  plaint- 
iffs first  heard  of  this  sale  with  reference  to 
the  formal  demands  necessary  by  Maho- 
medan  Law,  and  that  plaintiffs  should  have 
proved  this  point. 

On  the  first  plea  I  may  observe  that  the 
Mahomedan  Law  gives  the  right  of  pre-emp- 
tion "in  the  order  enumerated" — "A 
"partner  in  the  property  sold,  a  participa- 
**  tor  in  its  appendages,  and  a  neighbour." 
{Vide  page  47,  Macnaghten's  Mahomedan 
Law,  Madras  Edition,  1864.)  Therefore 
the  first  plea  is  untenable. 

The  third  plea  is  also  untenable,  for  the 
Lower  Appellate  Court  has  substantially 
found,  as  a  fact,  that  the  formal  demands 
were  duly  made. 

On  the  second  plea  the  following  facts  are 
found  : — 

ist.  That  the  land  sold — /".  e.,  "  the  dis- 
puted property — is  in  third  puttee,** 

2nd,  That  *^  plaintiffs  are  co-sharers  as 
regards  the  third  puttee." 

jrd.  That  "  defendants^  purchasers  '  (spe- 
cial appellants),  "  have  no  concern  with  the 
third  puttee,**  but  ^' are  co-sharers  as  regards 
another  puttee  J'  ^' 


a 


It  is  true  that  defendants  plead -oral 
before  us,  in  variance  of  the  first  part  of  tl 
petition  of  special  appeal,  that,  as  co-share 
of  one  beegah  3  cottahs  of  Sungsar  Sinj 
share  in  the  third  puttee,  they  are  c 
sharers  equally  with  plaintiffs.  But  we  h| 
the  fact  found  by  the  Lower  Appellate  Coj 
that  they  are  not  so.  | 

The  real  contention,  indeed,  now 
to  be  that,  as  the  third  puttee  is  not 
ally  partitioned,  and  as  they,  defendants, 
purchasers  of  i  beegah  3  cottahs  of  Soqj 
Sing's  share  in  that  puttee,  they  are  thei 
also  co-sharers  in  the  disputed  land — /'.  r, 
the  property  sold!* 

Thus,  in  order  to  see  if  this  plea  is  gt 
it  is  necessary  for  this  Court  to  decide  if 
private  partition  has  separated  entirely 
third  puttee  into  two  properties  ;  and,  if 
whether  coparceny  in  the  entire  est 
sufficient  to  give  a  right  of  pre-empt 
defendants  in  this  case. 

The  law  is  clear  that  the  coparceny  1 
be  in  the  property  sold.  Now,  it  isc 
that  the  property  sold  is  in  the  third 
tee.  But  then  comes  the  question  on 
pleadings : — Is  the  whole  of  the  /■ 
puttee  one  property  or  two  distinct  prt 
ties  ?  It  is  found  by  the  Lower  Appe 
Court  that  defendants'  purchased  land 
in  another  puttee;  in  other  words, 
the  partition,  which  was  valid,  made  th( 
fendants'  a  distinct  properly  from  the  pi 
iffs*. 

The  further  question  then  remains 
ther  the  Lower  Appellate  Court  held  ri^ 
that  a  private  partition,  not  sanction 
official  authority,   could  make  two  di 
properties   out  of  that   which   was  on 
rent-roll  as  one.     I  think  it  could, 
the  property  contemplated   by  Mahora 
Law  was  not  viewed  by  its  position 
Government   rent-roll    for    the   purpo: 
security  of  revenue  ;  but  by  the  test 
ther  the  property  was  really  held  as  di 
property  and  rot  joint  amongst  the  a 
themselves.     In  this  view  I  would  hoi 
coparceny  in  the  entire  village  gave  no 
of  pre-emption  in  this  case  to  defendants, 
cial  appellants. 

Under  these  circumstances,  I  would  di 
this  special  appeal  with  costs. 

Mr,  Justice  Macpherson. — I  conci 
thinking  that  this  appeal  must  be  dismi 
There  is  no  doubt  that,  according  to  V^ 
medan  Law,  a  sharer  in  the  property  sold< 
the  first  or  strongest  right  of  pre-empt! 
and  that,  on  the  facts  as  found  by  the  Lflij 
Court,  it  must,  for  the  purposes  of  thi«  j 
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\  be  taken  as  conclusively  settled  that  the 
iliffs  are  sharers  in  the  third  puttee^  the 
sold,  and  that  the  defendants,  the 
thascrs,  are  not, 

jiscoDteDded  that  the  plaintiffs  and  the 
lants  who  purchased  have  equal  rights, 
[use  they  were  originally  sharers  in  the 
village,  and  did  not,  by  reason  of  the 
)n  which  took  place,  cease  to  be  so  in 
8  manner  as  to  alter  their  title  to 
the  right  of  pre-emption,  inasmuch 
partition  was  private  and  not  officially 
lized  in  the  Collectorate  books  or 
\.  But  I  agree  in  the  opinion  that, 
^g  as  the  partition  was  complete  and 
among  the  parties  to  it,  it  sufficed 
sr  their  position  as  effectively,  so  far 
»rds  the  exercise  of  the  right  of  pre- 
m,  as  if  it  had  been  made  and  recorded 
most  formal  manner  possible, 
appeal  is  dismissed  with  costs. 


The  14th  January  1865. 

Present : 

Hon^le  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

of  Action  (by  Hindoo  Widow) — Dis- 
daimer  (by  sons) — Limitation. 

Case  No.  2052  of  1864. 

Appeal  from  a  decision  passed  by  Mr, 
|e  Taylor,  Judge  of  East  Burdwan,  dated 
yit  March  1864,  reversing  a  decision  of 
imuel  Wright t  Sudder  Ameen  of  that 
^ci,  dated  the  2yth  May  i86j. 

Kannye  Gossamee  (Defendant), 
Appellant, 

versus 

)moyee  Dossee  (Plaintiff),  Respondent. 

|.  V,  Doyne  and  Bahoos  ICishen  Kishore 
n  and  Onoocool  Chunder  Mookerjee 
\ppellant. 

71  Allan  and  Bahoos  Dwarkanath 
fer  and  Rajender  Misser  for  Respon- 

widow  cannot  sue  as  representative  of  her 

rhcn  sons  are  alive;  nor  will  a  petition  filed  by 

JB  a  soit  brought  by  her  as  such  representative 

i  petition  the  sons  state  that  she  has  always 

possession   of  the  property  in  suit,  and  was 

to  sue)  cure  the  defect  in  her  title. 

Wther  by  Macpherson,  J.,  that,  in  the  absence 
■  tJiat  the  widow  was  the  next  reversioner  after 

VoLn. 


the  sons,  even  a  disclaimer  by  the  sons  prior  to  the  in- 
stitution of  the  suit,  if  it  did  not  amount  to  an  A^ute 
assignment  to  the  widow,  would  not  entitle  the  widow 
to  sue. 

Mr,  Justice  Bayley,  —  Plaintiff  in  this 
case  sued  as  widow  of  her  deceased  husband. 
Her  plaint  was  entirely  silent  as  to  the  exist  • 
ence  of  other  heirs,  or  as  to  any  disclaimer 
by  them  of  their  rights  in  her  favor.  The 
suit  was  for  possession  on  the  right  of  her 
husband's  purchase,  and  to  reverse  an  order 
of  the  Magistrate,  dated  27th  December  1854, 
and  of  the  Sessions  Judge,  dated  12th 
January  1855,  under  Act  IV.  of  1840.  Her 
plaint  was  filed  on  the  31st  December  1861 
— the  last  day  she  could  be  in  time. 

The  defendant  pleaded  that  plaintiff  had 
no  locus  standi  in  Court,  as  the  plaintiff's 
husband  had  left  two  sons  by  another  wife ; 
and  that,  under  Hindoo  Law,  those  sons  would 
be  the  heirs  to  the  deceased,  and  not  the 
plaintiff. 

Upon  this  plea  being  taken,  the  two  sons 
petitioned  the  Court,  first  to  the  Judge  on 
the  2 1st  July  1862  before  remand,  and  then 
to  the  Sudder  Ameen  in  this  case  on  the 
17th  December  1862  (/.  ^.,  the  first,  six 
months — and  the  second,  nearly  one  year 
— after  the  suit),  stating  that  they  had  no  ob- 
jection to  plaintiff  suing;  that  they  had  al- 
ways lived  with  d"  maternal  uncle  in  Calcutta ; 
and  that  plaintiff  was  the  party  enjoying  the 
rights  and  in  possession  of  the  property  of 
their  deceased  father. 

The  first  Court  held  that  the  plaintiff 
could  not  (there  being  sons)  properly  sue  as 
widow ;  but  that,  as  the  sons  had  made  this 
disclaimer,  the  suit  might  proceed.  The 
first  Court  found  as  a  fact  that  the  purchase 
of  the  plaintiff's  husband  was  not  proved. 

On  appeal  the  I^ower  Appellate  Court  held 
that  the  declaration  of  the  sons  of  the  17th 
December  1862  showed  that  the  plaintiff  had 
the  right  to  sue  on  the  31st  December  1861, 
the  date  of  her  plaint,  and  that  thus  plaintiff 
was  not  barred  by  limitation,  or  by  absence 
of  right  to  sue.  Upon  the  facts  the  Lower 
Appellate  Court  found  that  plaintiff's  hus- 
band's alleged  purchase  was  proved,  and 
decreed  plaintifi's  suit  and  appeal  accord- 
ingly. 

The  special  appeal  here  is  on  the  one 
ground  that  plaintiff  had  no  right  to  sue  on 
the  31st  December  1861,  as  the  two  sons 
were  then  heirs  ;  and  that  the  fact  of  the 
sons  of  plaintiff's  husband  not  having  put 
in  any  disclaimer  till  the  21st  July  1862 
before  the  Judge  on  the  first  appeal,  nor  till 
the    17th    December     18^2    in    this    suit, 
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plaMityf's  period  of  limitation  having,  ad- 
mittedly expired  on  the  ist  January  1862, 
plaintiff  was  barred,  and  had  no  locus  standi 
in  Court,  being  on  date  of  suit  a  Hindoo  wi- 
dow with  husband's  son  surviving. 

It  is  admitted  by  both  parties  that  plaintiff's 
own  period  for  bringing  the  suit  expired 
on  the  I  St  July  1862,  and  that  the  earliest 
petition  was  tiled  on  the  21st  July  1862 
before  the  Judge,  and  that  the  other  in  this 
suit  was  filed  in  the  first  Court  on  the  1 7th 
December  1862.  But  k  is  contended  that  the 
disclaimers  in  these  petitions  speak  of  plaint- 
iff's enjoyment  of  right  and  possession,  as  of 
date  antecedent  to  the  institution  of  this 
suit ;  and  that,  therefore^  these  disclaimers 
give  plaintiff  her  right  to  sue  before  the  suit, 
and  so  also  make  her  suit  within  time. 

In  support  of  this  contention  we  are 
referred  to  some  cases  ;  but  the  main  one, 
and  the  only  one  like  this,  is  a  case  (page 
241,  Marshall's  Reports,  Rujoneekant  Mitter 
vs.  Premchand  Bose,  decided  31st  December 
1862)  in  which  the  plaintiff's  maternal 
aunts,  childless  Hindoo  widows,  who  were 
entitled  to  a  prior  life-interest  to  which 
plaintiff's  reversion  was  subject,  filed  a 
petition  disclaiming  their  interest  and  as- 
senting to  the  suit.  There  this  Court  ruled 
that  the  plaintiff  might  have  a  decree  found- 
ed on  the  disclaimers  of  the  widows. 

On  the  other  hand,  it  has  been  strongly 
pressed  on  us  for  special  appellant  that 
plaintiff  can  have  no  higher  position  than 
she  had  on  the  31st  December  1861,  when 
she  sued  ;  that  her  position  then  was  of  a 
Hindoo  widow  suing  for  her  husband's 
property,  when  two  of  his  sons  were  alive 
and  had  not  then  made  disclaimer  in  her 
favor  ;  that  the  following  day  she  would 
have  been  out  of  time  by  the  law  of  limitation  ; 
so  that,  at  date  of  suit,  she  must  be  regarded 
as  having  no  disclaimer  in  her  favor,  the 
earliest  petition  not  being  till  21st  July 
1862  ;  and  that  consequently  she  had,  as 
a  Hindoo  widow  with  sons  surviving,  no 
locus  j/ri«<//in  Court  according  to  Hindoo  Law. 

It  is  quite  clear  that  the  case  above  cited 
did  allow  a  disclaimer  to  give  a  right  to 
sue  in  a  case  in  some  respects  analogous  to 
this,  but  in  some  respects  different.  Here  it 
is  clearly  sought  to  give  the  disclaimer 
retrospective  effect  ;  there  it  is  not  exactly 
shown  when  the  disclaimer  was  filed,  except 
that  it  was  on  the  record  of  the  case,  and 
may  be  presumed  to  have  been  filed  after 
the  plaint.  There,  however,  no  question 
of  plaintiff  bein^  barred  by   lapse  of  time 


seems  in  any  way  to  have  arisen.  He 
it  does  arise,  and  I  do  not  think  thai  a: 
petition  subsequent  to  plaint  can  give  t 
plaintiff  a  status  at  the  time  of  filing  I 
plaint,  which  she  had  not  then  or  < 
the  next  day  when  her  time  for  sd 
admittedly  expired, — i.e.,  the  ist  Jantt< 
1862.  The  petitions  may,  it  is  true, , 
regarded  as  acknowledging  that  the  pl4 
iff  enjoyed  the  right  and  possessed  j 
property  of  her  husband  antecedent  toj 
31st  December  1861.  Bui  I  think  we  m 
to  regard  plaintiff  only  as  she  stood  oH^ 
date  of  suing,  or  on  the  next  day 
she  would  have  been  out  of  time, 
stands  then  on  the  31st  December  1861 
she  filed  her  plaint,  and  on  the  neit 
when  her  limitation  expired,  as  a  Hii 
widow  whose  husband's  sons  were  sun^i! 
and  thus  without  any  legal  rights.  She*! 
thus,  in  my  opinion,  in  such  a  positiol 
locus  standi  in  Court. 

I  would,  therefore,  decree  this  special] 
peal  with  costs. 

Mr.   Justice    Macpherson. — I    conci 
thinking   that   the   plaintiff's    suit  mi 
dismissed.     The  plaintiff  sued  to  havi 
order  in  an  Act  IV.  case  set  aside, 
obtain  possession  of  certain  lands.    In- 
plaint   she   described    herself   as  wid( 
Nundogopal  Mullick  deceased,  and  she 
ed    no    title   to    the    property   in    qui 
save  as  being  the  heiress  and  represent 
according  to  Hindoo  Law,  of  Nundoj 
The   defendants  pleaded   that  she  ha 
right  to  sue,  because  she  was  not  the 
sentative  of  her  deceased  husband,  as  he] 
left  two  sons,  who  were  still  alive,  and 
were  his  heirs.    Upon  this  the  sons,  morel 
six  months  after  the  suit  was  instituted, 
a  petition  in  which  they  declared  thatj 
plaintiff  was  in  possession  of  all  their  fat 
property,   and   had,   therefore,  full  n\ 
sue.     Before  this  petition  was  put  in, 
claim  had  beqome  barred  by  lapse  of 
the    original  plaint    having   been  filed] 
very  last  day  on  which  it  was  not  barred^ 

The   Court   is   asked  by   the  respoi 
to  hold    that,    under    such    circun^sts 
the  suit  has  been  properly  brought  by 
and    is    not    barred    by    the    law  of  * 
tation. 

In  this  case  it  is  perfectly  clear  that 
plaintiff  had  no  title  to  the  lands  in  dis] 
at  the  time  she  filed  her  plaint.    It  is 
tended  now  that  she  does  not  say  expre 
in  her  plaint  that  she  sues  as  widow  al 
heiress.     She  does,  however,  say  so  in  sfj 
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gjbace,  because  she  describes'herself  as  widow, 
because  on  the  face  of  her  plaint  she 
no  title  whatever  unless  she   had  title 
representing  her   husband.     Then  it   is 
that  she  should  be  allowed  to  sue  be- 
she  alone  has  at  all  times  possessed 
enjoyed  her  husband's  estate.     But,   if 
iias  so  possessed  the  estate,  that  will  not 
her  a  title  as  heiress  so  long  as  the 
are  alive,  nor  will  it  give  her  a  title  as 
»cc  of  the  sons  so  long  as,  in  fact,  there 
[assignment,  and  they  retain  their  rights 
ars,  and  are  in  a  position  to  assert  their 
whenever  they   please.      It   may   be 
the   sons   have    allowed    the    widow 
>ld  the  father*s  estate   and   manage  it 
)at  reference  to  them  ;  but  there  is  no 
ice  whatever  that  they   ever  formally 
icnrise  transferred  to  her  their  rights 
And  it  is  worthy  of  note  that,  even 
petition  filed  in  this  suit,  they  do  not 
any  such  transfer,  or  say  they  have 
any  such  transfer.     The  petition  mere- 
rs  that  the  plaintiff  has  possessed  the 
and  therefore  has  a  full  right  to  sue. 
^er,  if  it  could  be  held  that  there  had 
an  absolute  disclaimer  on  the  part  of 
!»ns  prior  to  the  institution  of  the  suit, 
Bok  that  such   a  disclaimer,    if  it   did 
.amount  to  an   absolute  transfer  of  the 
ty  ibey   inherited   from   their    father, 
have  been  insufficient  to   entitle  the 
to  sue.  For  a  mere  disclaimer  would 
the  effect   of  vesting  the   inheritance 
reversioner,    and    the   widow    would 
Lbe  reversioner,    and    would    not    take 
\i  disclaimer,  so  long  as  the  sons  dis- 
had  sons  alive.     There  is  no  evi- 
in  this  case  to  show  that  the  plaintiff 
person  who,   supposing  the   sons  to 
limply  disclaimed,  would  take  the  in- 
'e  as  next  heir. 

decisions  of  this  Court  have  been 

to  and  relied  on  in  argument  by  the 

iff's  pleader,    but    they    are   none    of 

precisely   in    point.     There  was   the 

of    Mote      Koonwar    versus    Tekait 

tr  Narain  Singh,*  and  others    of  that 

class.     But   these    are 
u  of    iS6o,     cases     in     which    the 

at  the  time  of   suing, 
fa  decree  based  upon  that  title,  although 
^  in  his  plaint   set  up  another  title 
he  tamed   out  not  to    have.      The 
ttcase  is  totally  different,  being  one  in 
the  plaintiff  had    no  title  when  she 
btit  contends  that  her  no  title  was  con- 
sd,  and  made  a  good  title  by  the  petition 

I 


subsequently  filed.  Then  there  was  tjjexase 
of  Chunder  Mohun  Koondoo  versus  Sona- 
moyee   Dossee,t    which    turned    wholly    on 

special     circumstances 

decickd'  ^ful  °^  2Sth'  ^"^  ^^^  position  of 
1864.^  ^     '     ^^®   parties,    and    can- 

not be  treated  as  a  pre- 
cedent of  general  authority.  The  Court 
held  that  the  plaintiff  had  no  such  title 
by  inheritance  as  she  set  up,  but  consider- 
ed that  the  defendant  was  not  in  a  posi- 
tion to  question  her  title,  being  an  utter 
stranger  to  the  family,  and  having  without 
any  title  in  himself  forcibly  ousted  the  plaint- 
iff who  had  been  long  in  possession.  The 
Court  further  found  that  the  property  in 
question  was  small,  and  Jhat  it  was  not 
shown  that  the  plaintiff  had  any  other 
means  of  maintenance  to  which  at  least  she 
was  entitled.  There  are  no  similar  special 
circumstances  in  this  case  now  before  us, 
save  that  the  plaintiff,  no  doubt,  is  entitled 
to  maintenance  out  of  her  husband's 
estate.  But  a  right  of  maintenance  does 
not  by  itself  alone  (even  if  it  can  do 
so  under  special  and  peculiar  circum- 
stances) give  a  right  of  action  as  repre- 
senting the  estate  out  of  which  the  mainte- 
nance is  payable.  Lastly,  there  was  the 
case  of  Rujoneekant  Mitter  versus  Premchand 
Bose.}     That  case,  however,  differs  in  this 

respect  that  the  person 

I  Marshall's  Reports,      g^j^^     ^,^g  ^j^^  undoubt- 
page  24 1 .  J     °         .  ,    , 

ed  reversioner,  and  the 
estate  necessarily  vested  in  him  on  disclaimer 
by  the  persons  immediately  entitled ;  also 
those whodisclaimed  acknowledged  the  plaint- 
iff "  to  be  the  rightful  heir  disclaiming  right 
of  their  own."  In  the  present  instance  the 
person  suing  was  not  necessarily  the  rever- 
sioner, supposing  that  the  sons  had  disclaimed, 
unless  neither  of  the  sons  had  issue  ;  and,  as 
a  matter  of  fact,  the  sons  (as  I  have  already 
stated)  do  not  fully  disclaim,  acknowledging 
the  plaintiff  to  be  the  rightful  heir.  Further, 
in  that  case  no  such  question  as  to 
limitation  arose  as  arises  in  the  present 
instance  ;  and  the  effect  of  dismissing  that 
suit  for  the  reasons  pleaded  would  have  been 
merely  to  leave  the  plaintiff  to  bring  a  fresh 
action. 

On  the  whole,  I  am  of  opinion  that  the 
plaintiff,  when  she  sued,  had  no  title  on 
which  she  could  maintain  her  suit,  and  that 
the  petition  subsequently  filed  by  the  sons 
of  her  deceased  husband  did  not  remove 
that  defect  in  her  case.  The  appeal  must  be 
allowed  with  costs.  # 
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\  •      The  14th  January  1865. 

Present : 

The  Hon  ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Jurisdiction — Suit  for  possession  and  mesne- 

profits. 

Case  No.  2317  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
James  Reily,  Principal  Siidder  Ameen  of 
Dinageporey  dated  the  2sth  May  1864,  revers- 
ing a  decision  passed  by  the  Moon siff  of  that 
District,  dated  the  nth  January  1864. 

Makoojoo  Noshya  and  others  (Defendants), 

Appellants, 

versus 

Dohur  Mahomed  (PlaintiflF),  Respondent. 

Baboo  Woomesh  Chunder  Banerjee  for 

Appellants. 

Baboo  Banee  Mad  hub  Banerjee  for 
Respondent, 

A  suit  to  recover  possession  of  land  and  mesne-profits 
can  be  brought  in  the  Civil  Court. 

The  only  point  taken  in  this  appeal 
raises  a  question  of  jurisdiction.  No  ob- 
jection was  taken  below  that  the  suit  was  not 
cognizable  in  the  Civil  Court. 

We  observe  that  the  suit  was  by  one 
jotedar  to  recover  lands  from  his  co-sharer 
in  the  jote,  from  whom,  it  was  alleged,  he 
had  purchased  one-third  of  the  jote.  Mesne- 
profits  were  also  claimed. 

It  has  been  ruled  by  this  Court*  that  a  suit 
•  Ram    Lochun    Doss,     to  recover  possession 


Plaintiff,  Appellant,  versus 
Mungul  Sheikh  and  others, 
Defendants,  Respondents, 
No.  757  of  1R63,  8th  Janu- 
ary 1864. — Justices  Morgan 
and  Shumboonath  Pundit. 


of  land,  if  mesne-pro- 
fits be  claimed  simul- 
taneously, may  be 
brought  in  the  Civil 
Courts. 


The  appeal 
interest. 


is  dismissed  with  costs  and 


Khajah  Mahomed  Goohnr  Ali  Khan  (Cefc 

am),  Appellant^ 

versus 
Harratoonissa,  widow  of   Burkutoolla,  ; 
on  her  death,  Wahed  and  Habiboolla, 
of  Wahed  Ali  (Plaintiffs),  Respondents, 

Messrs.  A,  F.  Ling  ham  and  R.  E.  Twu 
Moons  hee  Ameer  Ali,  and  Be 
Dwarkanath  Mitter  and  Unnoda  , 
shad  Banerjee  for  Appellant. 

Messrs.  R.  V.  Doyne  and    C.   Gregory, 
Baboos  Kishen  Kishore  Ghose  and  K 
Prosunno  Dutt  for  Respondents. 
Suit  laid  at  rupees  3,97,879-6-18-18-6 

The  Mahomedan  Law  allows  legitimacy  to  be  iofi 
from  circumstances  without  direct  proof. 

This  is  an  old  case,  which  was  remani 
by  the  Privy  Council,  on  the  29th  of  . 
1863.  The  particulars  of  the  actional) 
follow : — 

The  plaintiffs,  in  1853,  brought  their 
against  Alia    Rukhee    Begum    for 
and   as  guardian  of  the  present  ap 
Gouhur  Ali,  and  against  certain  other  d 
ants,    whose    position     will     be    disci 
hereafter,  for  two-thirds  share  of  the 
perty   left   by    Khajah    Mahomed    lb 
Khan.     The  suit  was  brought  by  the  pi 
iffs   as   next  heirs,   on   the   allegation 
the    defendant*    Alia    Rukhee,    was 
married  to  Abdool  Kadir  alias  Wuzeer 
that  the  latter  was  insane  and  impotent, 
that   Gouhur  was  not  even   a  son  of 
body. 

The  subjoined  tree  will  show  the 
position  of  the  family  : — 

Khaja  Bahadur. 


(1)  Aboo  Mahomed  (2)  Khajah  Barkat  (3)Wa 

Khan,  died  Bhadro  Ali,  married 

1249,  Fuslee,  mar-  Ashrafunissa. 
ried  Fatima,  alias  \  MaDit 

Doolhun    Begfum,  ( *^ ^   (Plaint 

sister    of     Ismail 
Khan. 


Waied  Hossein 
Waned  Hossein 


(Plaintiffs). 


The  1 6th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Mahomedan  Law — Marriag^e  and  Legitimacy. 

Case  No.  461  of  1854. 

Regular  Appeal  from  a  decision  passed  by  Mr. 
W.  Ainslie,  Judge  of  Patna,  dated  the  28th 
June  1864,       ^ 


Surat  or  Shazadi  Bejg'um. 

( 1 )  Mahomed  Ibrahim  or 
Nowab  Jan,  married 
Khadeja,  alias  Hosseinee 
Begrum,  divorced  her ; 
and  died  childless. 

(2)  Abdool  Kadir  or 
Wazeer  Jan,  died  in 
Poosh  1249,  Fuslee,  or 
January  1842,  married 
Alia  Rukhee  in  1236. 


Gouhur  Ali  Khan 
(Defendant). 

The  Judge,  Mr.  W.  Travers,  on  the 
of  May-  1854,  dismissed  the  claim  of 
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(ibiiitiis,  holding  the  suit  to  be  a  conspiracy  to 
^prive  Goohur  AH  of  his  lawful  rights,  and 
(kedaimto  be  inherently  weak  and  worthless. 
Onihe  22nd  of  December  1857,  the  late 
ider  Court  reversed  the  decision  of  the 
^e,  anfi  decreed  the  claim  of  the  plaintiffs, 
Iding  ihat  the  marriage  of  Wuzeer  Jan  with 
Rukhee  was  not  proved,  and  that  Gouhur 
hid  no  claim  to  retain  the  property. 
Their  Lordships  of  the  Privy  Council 
ied  in  appeal  that,  although  the  Judge 
ipfonoanced  the  suit  to  be  a  conspiracy, 
bd  given  no  reason  for  arriving  at  this 
idasion;  while,  on  the  other  hand,  the 
Jges  of  the  Sudder  Court  had  not  thrown 
^Mtfj  of  proving  their  case  on  the  plaint- 
Their  Lordships,  consequently,  re- 
led  the  case  for  such  further  evidence 
either  party  might  offer,  observing  that 
plaintiffs  must  prove  "  their  heirship, 
iich  depends  on  the  illegitimacy  of 
appellant;  and  that  they  must  give 
:ient  general  evidence  to  throw  upon 
the  burden  of  proving  his  legitimacy." 
is  necessary  to  observe,  to  prevent  con- 
J,  that  there  is  a  mere  clerical  error  in 
Lordships'  order,  the  name  of  Ibrahim 
having  been  written  for  that  of  Wuzeer 
\\  ami  that  of  Khadeja  for  Alia  Rukhee, 
case  has  again  been  tried  by  the 
M  Judge,  Mr.  Ainslie,  who,  after  taking 
[tvidence  most  carefully,  and  after  review- 
it  in  detail,  has  arrived  at  the  conclu- 
ihat  Gouhur  Ali  is  really  the  son  of 
Kwr  Jan  and  Alia  Rukhee ;  but  that  he 
legitimate ;  and  that,  though  his  father 
tnoiher  did  cohabit,  the  cohabitation  was 
Jhaiof  man  and  wife, 
case  has  now  been  very  fully  argued 
us  on  the  oral  evidence,  which  is 
isive,  backed  by  some  few  documentary 
k;  and  that  the  whole  contention,  as 
ij  observed,  is  as  to  the  legitimacy  of 
>pellant,  Gouhur  Ali,  on  which  the  case 
sly  rests  under  the  Mahomedan  Law. 
^t  will  first  deal  with  the  oral  evidence 
both  sides.  We  find  the  evidence,  by 
the  plaintiffs  endeavour  to  prove  that 
'r  Jan  was  impotent,  and  that  he  was 
"-  married  to  Alia  Rukhee,  to  consist  of 
^depositions  of  thirteen  witnesses  examined 
(ihc  Judge,  and  of  three  more  taken  by 
Mission.  It  is,  generally,  to  the  effect 
1^  the  deponents  never  heard  of  any 
•niage  between  the  said  parties,  and  never 
*'  Alia  Rukhee;  that  Wuzeer  Jan  was 
*w  lame  or  weak  in  his  lower  limbs, 
P  had  to  be  lifted  on  to  his  horse  or 
p;  that  It  is  usual  in  the  family  to  have  a 


kabinnamah,  or  marriage  settlement^  dmwn 
out  in  marriages,  and  ^that  none  is  forthcom- 
ing in  this  instance;  that  Gouhur  Ali  was 
never  heard  of  until  after  the  death  of  his 
asserted  father ;  and  that  his  father  was 
never  married  at  all  to  any  one. 

A  good  deal  of  this  evidence,  we  observe, 
is  hearsay.  The  facts  alleged  as  to  lameness, 
inability  to  move  without  assistance,  and 
wearing  of  leg-irons  for  support  (evidence 
of  Shere  Ali),  do  not  amount  to  evidence  of 
impotency  for  sexual  intercourse.  The  evi- 
dence can  only  be  taken  to  mean  that  Wuzeer 
Jan  was  weak  or  paralyzed  in  his  lower 
limbs,  and  that  he  required  assistance  to 
mount  on  horseback.  Pari  Rukshaka  Be- 
gum, whose  evidence  was  taken  by  commis- 
sion, does  indeed  boldly  assert  that  Wuzeer 
Jan  was  unable  to  beget  a  child ;  but  how 
this  lady  could  venture  on  such  an  assertion, 
it  is  not  very  easy  to  conceive,  nor  are  we  in- 
clined to  place  any  credit  on  it.  And  we 
observe  that  her  evidence  does  admit  that 
Alia  Rukhee  was  a  maid-servant,  who  was 
employed  at  the  house  of  Aboo  Mahomed. 
Bundah  Ali,  the  physician,  only  says  that 
the  lower  part  of  the  body  was  powerless. 
It  is  remarkable,  however,  that  Syud  Ali, 
whose  daughter  the  defendant  has  married, 
denies  the  marriage  of  his  son-in-law's  father, 
and,  consequently,  impugns  the  appellant's 
legitimacy ;  but,  on  cross-examination,  this 
witness  admits  that,  in  the  event  of  proof 
of  the  illegitimacy  of  Gouhur  Ali,  the  de- 
ponent would  get  a  share  of  Aboo  Maho- 
med's property  through  Fatima,  whose  bro- 
ther the  deponent  is.  Matadin,  a  witness, 
'  examined  by  commission,  says  but  little ; 
I  but  what  he  does  say  is  rather  in  the  defend- 
.  ant's  favor,  as  it  shows  that  there  were  al- 
I  ways  two  stories  about  the  parentage. 

The  evidence  for  the  defendant,  which  is 
that  of  some  twenty-three  witnesses,  is  cer- 
tainly vague  in  some  particulars,  and  the  Judge 
considers  that  a  part  of  the  depositions  is  false, 
while  he  appears  to  lay  some  little  stress  on 
ihe  failure  of  the  appellant  to  give  exact  par- 
ticulars as  to  the  parentage  of  Alia  Rukhee. 
We,  indeed,  know  nothing  of  her,  save  that 
she  came  from  Delhi  to  Patna  many  years 
ago,  and  that  her  father's  name  was  Sheikh 
Kurreem.  At  the  same  time,  we  observe 
that  several  of  these  witnesses,  Mir  Unwar 
Ali  for  instance,  and  Rajut  Hossein,  speak 
to  facts  within  their  own  knowledge,  derived 
from  conversations  with  Wuzeer  Jan  in  his 
life-time,  or  from  his  brother  Nowab  Jan, 
showing  that  the  appellant  was  acknowledged 
by  his  father  and   uncle.  *Khaja   Maezi^d- 
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deen  was  present  at  the  marriage,  and  so 
wer^^ir  Rajub  Ali  and  Khadim  Hossein 
and  others.  The  barber  deposes  to  having 
circumcised  Gouhur  Ali  as  the  son  of  Wuzeer 
Jan  and  Alia  Rukhee.  The  evidence  of 
Maha  Khanum,  taken  by  commission,  is  also 
clear  and  full  as  to  the  marriage  and  legiti- 
macy; and  it  is  corroborated  by  that  of 
Amiroonissa  and  Man  Bibi,  which  is  much 
to  the  same  effect. 

That  Gouhur  Ali  was  placed  on  the  Guddi 
in  succession  to  his  father,  by  Fatima,  his 
grandmother,  in  the  presence  of  a  number  of 
persons,  is  unquestionable ;  and  it  is  shown, 
by  her  petition  presented  in  May  1850,  in 
the  case  for  succession  under  Act  XIX.  of 
1 84 1,  that  she  acknowledged  him  as  her 
grandson ;  nor  can  we  refuse  to  accept  this 
document  as  some  evidence  quantum  valeat^ 
seeing  that  it  was  laid  before  the  Sudder 
Court  in  1857,  and  it  was  not  objected  to. 

Then,  on  the  whole  evidence,  it  is  quite 
clear  that  the  Judge  below  has  not  endorsed 
the  plaintiff's  contention  as  to  the  impotency 
of  Wuzeer  Jan.  On  the  contrary,  he  finds, 
as  a  fact,  in  clear  terms,  that  Wuzeer  Jan 
and  Alia  Rukhee  did  cohabit,  and  in  appeal 
we  have  heard  but  very  little  endeavour  or 
argument  to  make  us  think  that  the  Judge  is 
wrong  on  this  point,  while  a  perusal  of  the  evi- 
dence itself  leads  us  to  precisely  the  same  con- 
clusion— viz.y  that,  on  the  question  of  parentage 
and  issue  of  the  bod  v.  there  can  be  no  doubt. 

This  being  so,  it  is  argued  by  Mr.  Allan 
that  a  very  slight  proof  of  marriage  w^ould 
be  sufficient ;  and  that  so  clear  are  the  prece- 
dents, and  so  jealous  is  the  Mahomedan  Law 
of  illegitimacy  in  offspring,  if  the  blot  can  by 
any  fair  means  be  avoided,  that  the  lawful 
inferences,  and  the  presumption  arising  out 
of  the  facts  so  clearly  proved,  do  support  the 
assertion  of  marriage  and  the  title  of  the  de- 
fendant. 

We  remark  that  the  Judge  is  in  error  in  one 
part  of  his  decision,  where  he  lays  stress  on  the 
omission  of  Gouhur  Ali's  name  in  the  deeds 
of  partition  of  the  property  of  Aboo  Maho- 
med and  of  Shahzadi  Begum,  his  daughter. 
Wuzeer  Jan  had  died  in  the  life-time  of  his 
father,  and  he  would  take  nothing.  The  ap- 
pellant only  derives  his  claim  after  the  death 
of  his  uncle,  Nawab  Jan,  who  divorced  his 
wife,  Khadeja,  and  died  without  issue.    • 

Then,  as  to  Gouhur  Ali's  own  marriage 
with  the  niece  of  Ismail  Khan  and  the 
daughter  of  Syud  Ali,  it  is  not  likely,  we 
think,  that  a  man  in  Syud  Ali's  position 
would  knowingly  marry  his  daughter  to  a 
person  who  was,  tis  contended  for  the  plaint- 


iff, nullius  filius ;  and  it  is  very  sigmkaa 
that,  though  Ismail,  in  the  present  suit,  ii 
which  he  has  been  made  a  defendant,  denu 
the  parentage  and  legitimacy  of  Gouhur  K^ 
yet  he,  in  the  summary  case  under  Act  ' 
of  184 J,  as  shown  at  page  72  of  the  prinl 
proceedings  for  the  Privy  Council, 'did,  in 
broadest  manner,  acknowledge  the  marrij 
of  Wuzeer,  this  person's  ability  to 
children,  and  the  consequent  legitimacy^ 
Gouhur  Ali.  At  that  time  such  a  deck 
tion  was  against  Ismail's  own  interests, 
the  effect  thereof  cannot  be  invalidated 
his  present  statement.  On  the  contrj 
that  statement  does  away  with  his  lestii 
and  explains  his  conduct,  for  he  has 
remembered  or  discovered  that  Gouhur 
succession  is  a  bar  to  his  own  reversion. 

Nor  must  it  be  forgotten  that  Gouhnr. 
was  put  in  possession  of  the  property  byj 
decision  in  the  Miscellaneous  Departmei 
1850,    upheld    in    appeal    by  the    Su^ 
Court  in  1851,  in  the  face  of  some  oj 
tion ;  though  we  perceive   that  the  plaii 
certainly  did  not  lose  much  time  in  brin| 
a  regular  suit  to  vindicate  their  rights, 
to  annul  the  summary  award. 

An  important  omission  of  the  plainti 
make  out  a  certain  part  of  their  case 
also   not  be    forgotten.     After  stating 
the  defendant's  father  was  insane,  and 
ing  no  proof  thereof,  they  broadly  state 
their    plaint    that    Alia    Rukhee    cohal 
viciously  with  one  Darogah  Lall  Khai 
inhabitant  of  a  place  distinctly  describes 
them,  and  that  Gouhur  Ali  was  the  issi 
this  connection. 

But  this   assertion  they  do  not  even 
tempt   to    prove    by    one    particle   of  J 
dence,  though,  after  the  order  of  the 
Council,  it  is  obvious  how  much  their 
would  have  been  assisted  by  evidence  si 
ing,  not  only  that  the  appellant  was  n( 
son  of  Wuzeer  Jan,  but  that  there  were 
grounds  for  believing  him  to  be  the 
some  other  definite  person. 

We  now  come  to  the  cases  cited  in 

margin,*  and  tothei 


•  Moore's  Reports, 
Volume  III.,  page  316, 
case  of  Hedayet  AH. 

Volume  VIII.,  page 
136,  case  of  Mahomed 
Bahur. 

Marshall's  Reports, 
High  Court,  April 
29th,  1S63,  page  429, 
case  of  Nawabunissa. 


laid  down  for  presui 
or  inferring  legitii 
under  the  law  of 
medans,  which  is 
we  have  now  to 
minister.  The  res 
ing  of  their 
ships  in  the  first 


pages  31 8  and  323, 1 
to  recognise  the  position   that  evidence^ 
consistent  treatndent  for  a  period  of  } 
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b(xs  the  presumption  of  lawful  cohabita- 
;  and  though  in  the  second  case  quoted 
Wttme  VIII.,  page  158)  their  Lordships 
)Qnced  on  the  evidence  before  them 
an  asserted  marriage  and  legitimacy, 
it  is  quite  clear  that  they  then  still  re- 
:d  the  position  of  the  Mahomedan 
r,  which  lays  it  down  that  legitimation 
be  presumed  or  inferred  from  circum- 
without  proof,  and  without  any 
proof. 

same  position  is  laid  down  in  the  full 
elaborate  judgment  of  a  Bench  of  our 
Coartof  the  29th  of  April  1863  (Justices 

and  Campbell). 

is  true  that,  in  the  present  case,  there  is 

\i  of  fulness  and  precision  as  to  any 

rledgment   by  the  asserted  father  in 

[fife-time.   But  this  may  be  ascribed  to  the 

Ithat  Wuzeer  Jan  died  more  than  twenty 

ago,  and  that  his  marriage  took  place 

the  yea'r  1829  or  1830.     It  is  almost 

>Dable  to  demand  more  exact  proof  of 

so  remote  in  time. 

the  other  hand,  there  is  the  testimony 
^appellant  of  several  witnesses,  who  are 
[ihewn  to  have  any  motive  for  speaking 
!y  in  favor  of  legitimacy,  and  the  acts  of 
ites  well  acquainted  with  the  real  state 
^gs,  who,  against  their  own  interests, 
and  supported  his  claims  before  this 
^■as  brought. 

thus  have  considered  fully  the  onus 
the  plaintiffs  to  make  out  a  fair  primd 
case  of  iUegitinjB|v;  and  the  weak  evi- 
by  which  that  wRis  has  been  discharg- 
ridence  which  might  almost  have  war- 
Kd  us  in  saying  that  the  plaintiffs  had  not 
trged   the    requirements  of   the    Privy 
il,  though    we  have  preferred  to  go 
into  the  case  on  both  sides.     We  have 
^'considered  the  entire  failure  to  prove  a 
'natedal  assertion  as  to  the  illegitimate 
cf  Gouhur  Ali  from  the  loins  of  a  third 
the     recognition     by     Fatima,    the 
Imotber,   and  by   her  brothers,  Ismail 
[Syud  Ali ;  the  improbability  of  the  ap- 
as  we  are  asked  to  believe,  being  per- 
il though  a  stranger  and  of  unknown 
\ty  to  be  seated  on  the  guddi,  and  to 
'Once  recognised  by  the  Civil  Court ;  the 
it  of    oral    evidence   brought  by   the 
mt,  some  of  which,  at  least,  is  un- 
,   consistent,     and    trustworthy :    the 
undisputed  conclusions  of  the  Judge 
^  the  sanity  and  ability  for  cohabitation 
wnzeer  Jan ;  and,  lastly,  the  presumptions 
b  necessarily  follow  from  such  finding 
loch  facts  as  laid  down  by  the   highest 


authorities  interpreting*  the  Law  of»T\jlliho- 
medans ;  and  the  obvious  dislike  of  Mahomedan 
Lawyers  to  admit  bastardy  where  legitimacy 
can  be  inferred ;  and,  on  the  whole  probabi- 
lities, as  well  as  on  the  proofs,  oral  and  docu- 
mentary, we  have  arrived  at  the  conclusion 
that  Gouhur  Ali  is  legitimate,  and  should  be 
retained  in  possession  of  his  property. 
This  conclusion  has  the  effect  of  reversing 
the  decision  of  the  Judge,  and  of  dismissing 
the  claim  of  the  plaintiffs.  Mahomed  Ismail, 
who  has  been  separately  represented,  can,  of 
course,  take  nothing  in  this  case,  nor  are  his 
interests  affected  by  our  decision. 
All  costs  to  the  appellant. 


The  i6th  January  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Limitation — Ejectment  under  process  of 

Court 

Case  No.  1485  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
y.  /?.  Muspratt,  Judge  of  Purneah^  dated  the 
gth  April  1864,  reversing  a  decision  passed  by 
the  Moonsiff  of  that  District^  dated  the  'jth 
January  1864, 

Bebee  Suboorun  (Defendant),  Appellant^ 

versus 

Sheikh  Golam  Nujee  and  others  (Plaintiffs) 

Respondents, 

Bahoos  Taruchnauth  Sein  ^Xi^Mohendronauth 
Shome  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

Queere. — Whether  the  one  year's  limitation  (of  suits  to 
set  aside  sales  in  execution  of  decrees)  under  Clause  3, 
Section  1,  Act  XiV.  of  1859,  applies  to  a  suit  brought 
against  a  person  who  has  obtained  possession  of  property 
by  delivery  under  Section  264,  Act  VIII.  of  1859. 

Mr,  Justice  Steer. — I  think  that  if  the 
defendant,  the  auction-purchaser  at  an  execu- 
tion-sale, had  applied  to  the  Civil  Court  to 
be  put  in  possession  of  his  purchase  under 
Section  264,  Act  VIII.  of  1859,  and  the  Court 
had  actually  put  him  into  possession  and  thus 
ousted  the  plaintiff,  the  latter  would  have 
been  bound  to  bring  his  suit  within  one 
year  from  the  date  of  his  dispossession.  A 
parly  dispossessed  or  sought  to  be  dispossess- 
ed has  a  right  to  ask  the  protection  of  the 
Court  to  restrain  the  purcliaser  f rom  dispos- 
sessing him  as  provided  for  in  Section  2(^9i 
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Act^IH.  of  1859  ;  bift  if  his  opposition  is  set 
aside,  and  the  purchaser  is  put  into  posses- 
sion, he  must  bring  his  regular  suit  to  es- 
tablish his  title  to  the  property  from  which 
he  is  dispossessed,  within  one  year  from  the 
date  of  the  order  by  which  he  is  dispossess- 
ed. If  a  claimant  resisting  the  entry  of  a 
purchaser  into  property  which  the  purchaser 
alleges  he  has  bought  under  a  decree,  must 
bring  a  suit  within  one  year,  if  the  Court 
decides  that  he  has  no  right  to  resist;  so,  a 
fortiori,  must  a  party  who  stands  by,  and 
allows  the  purchaser  without  resistance  to 
take  possession  of  his  purchase.  It  is  true 
that  Section  264,  Act  VIII.  of  1859,  does 
not  say  that  a  party,  ousted  by  an  order 
of  delivery  passed  by  the  Civil  Court,  must 
sue  for  the  establishment  of  his  title  within 
one  year  from  the  dispossession  under  the 
Court's  orders ;  but  a  party  who  tacitly 
permits  himself  to  be  put  out  of  possession 
cannot  be  in  a  better  position  as  regards  the 
time  when  he  ought  to  bring  a  suit  to  re- 
cover possession,  than  a  man  who  unsuccess- 
fully resists  the  right  of  the  purchaser  to 
deprive  him  of  possession. 

I  hold,  therefore,  that  if  the  defendant  had 
been  able  to  show  that  he  did  actually  dis- 
possess the  plaintiff  through  the  intervention 
of  the  Court  acting  under  Section  264,  Act 
VIII.  of  1859,  the  plaintiff  would  have  been 
bound  to  bring  his  suit  to  establish  his  title 
to  the  lands  from  which  he  had  been  ousted, 
within  one  year  from  the  date  of  the 
Court's  order  giving  delivery  of  possession 
to  the  purchaser.  But  if  the  defendant 
does  not  allege  or  does  not  prove  that  the 
plaintiff  was  dispossessed  in  the  above  man- 
ner, the  limitation  of  one  year,  which  would 
apply  where  ouster  had  actually  taken  plaqe, 
cannot  apply  or  be  even  pleaded.  It  is  not 
proved  or  even  pleaded  that  the  plaintiff 
was  ousted  under  any  process  of  Court,  and 
the  defendant,  therefore,  has  failed  in  his 
contention  that  the  one  year  rule  of  limita- 
tion is  applicable  to  the  plaintiff's  suit. 

The  order  of  the  Judge,  therefore,  which 
set  aside  the  finding  of  the  first  Court  that 
the  one  year  rule  of  limitation  did  apply,  is 
correct,  though  the  ground  assigned  is  not  so; 
and  this  special  appeal,  having  for  its  object 
the  annulment  of  the  order  of  remand,  must 
be  dismissed  with  costs. 

Mr,  Justice  Jackson, — This  was  a  suit 
for  confirmation  of  the  plaintiff's  right  and 
title  in  certain  landed  estate,  which  the  de- 
fendant alleged  that  he  had  purchased  at  a 
sale  in  executiog  of  decree  against  the  plaint- 
iff's wife.     It  is  not  shown  that  the  defend- 


ant, after  purchase,  obtained  possession  c 
the  estate  in  accordance  with  the  provision 
of  Section  264  of  Act  VIII.  of  1859.  But 
appears  that  the  defendant  preferred  a  su 
for  arrears  of  rent  against  some  of  the  ryo 
on  the  estate,  and  obtained  a  decree  notwitj 
standing  the  intervention  of  the  plaintiff,  wl 
thereupon  instituted  this  action. 

The  first  Court  dismissed  the  plainliU 
suit  as  barred  by  limitation,  on  the  groai 
that  it  was  a  suit  to  reverse  the  sale,  ai 
that  it  was  not  instituted  within  one  ye 
from  the  date  on  which  that  sale  becaii 
conclusive  (Clause  3,  Section  i,  Act  XIV J 

i8s9). 
The  Judge  of  Purneah  held  that  the  tii 

during  which  the  plaintiff  was  occupied 

prosecuting  his  rights  to  the  land  in  the 

suit  should  be  taken  into  consideration  (I 

tion  14,  Act  XIV.  of  1859). 

It  is  on  special  appeal  contended  that 
Section  in  question  is  not  applicable. 

It  appears  to  me  that  both  Courts  ar 
error  in  applying  Clause  3,  Section  i, 
XIV.  of  1859,  to  the  case.  It  is  not  sougl 
the  plaintiff  to  set  aside  th&  sale.  The  plat 
alleges  that  the  estate  which  has  been  i 
belongs  to  him,  and  that  the  debtor,  whose 
terests  the  defendant  represents,  had  no 
title,  or  interest  in  the  estate.  The  pi 
admits  that  the  sale  was  not  in  any 
irregular,  but  that  it  was  properly  cond 
in  execution  of  decree,  and  that  the  d 
ant  purchased  whatever  rights  the  jud 
debtor  held  in  that  d|^te ;  but  alleges 
the  purchaser  bougl^Dbthing,  as  the 
held  no  such  rights.  In  such  a  case  it  t 
necessary  for  the  plaintiff  to  sue  to  sti 
the  sale,  and  he  has  not  done  so.  He 
sued  for  the  confirmation  of  his  right 
possession  in  the  estate;  and  the 
question  between  the  parties  is  that  on 
merits. 

The  judgment  of  the  Judge  must 
fore,  I  think,  be  reversed  ;  but  his  ordei 
manding  the  case  for  trial  on  the  merits 
stand  confirmed. 


The  i6th  January  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson 
Puisne  Judges. 

Deposit  (Recovery  oO* 

Case  No.  2575  of  1864.  j 

Special  Appeal  from  a  decision  passed  by  ^ 
Officiating  Judge  of  Nuddea^  dated  the  J« 

h 


m 


Civil 


THE  WEEKLY  RSPORTEE. 


Rulings. 


^ 


.  kpTxl  i864t  affirming-  a  decision  passed  by  the 
i  principal  Sudder   Ameen  of  that  District, 
ktd  the  24th  July  1863, 

hinder  Shikher,  alias  Ramgopal  Bhowany, 
(Plaintiff),  Appdlanl, 

versus 

pjetree  Debea  (Defendant),  Respondent. 

Sikos  Baneenath  Base  and  Romanath 
Bose  for  Appellant. 

Mohendro  Loll  Seal  for  Respondent. 

Kt  for  recovery  of  Company's  Paper.    The  Judg^e 

ng  fovQd  the  plaintifE's  ownership  and  its  deposit 

tiie  defendants,  the  latter  were  bound  either  to 

t  to  the  plaintiff  what  they  had  done  with  his 

and  to  prove  that  they  had  a  Hgfht  to  retain 

rto return  the  Paper  or  its  value  to  the  plaintiff. 

is  a  suit  to  recover  from  the  defend- 

Oomesh  Chunder    Roy,  and  his  wife, 

fee  Debea,  two  Promissory  Company's 

for  rupees   1,000,  which  the  plaintiff, 

(jopal  Bhowany.  alleges  that  he  placed 

^  )sii  with  ihem.     The  defendants  do 

[give  any  distinct  answer  to  the  plaint- 

jillegaiion,  but   in  general  terms  deny 

13   impossible   from   the    answer   to 

out  whether  they  deny  that  the  paper 

ilion  was    deposited    with   them,   or 

t was  deposited  by  plaintiff.    The  J  udge, 

il,  has   found   that  the   paper   was 

led  with  the  defendants  by  the  plaint- 

"  that  the  paper  does  belong  to  the 

;   but   he    has    dismissed   the    suit, 

on  the  evidence  he  considers  that 

ipcrs  were  deposited  for  the  purpose 

*ig  negotiated    by  way  of    mortgage 

)ie  the  defendants  to  carry  on  a  law- 

which  the  plaintiff  and   his  mother 

i  concerned. 

is  on  special  appeal  said  that,  as  the 

lanls  have  not  pleaded  that  they  have 

iated  the  paper,  and  that  any  obstruc- 

rists  to  its  return,  and  as  it  is  found 

plaintiff  did  deposit  the  paper  with 

defendants,    the   plaintiff  was    entitled 

i<Jecrce. 

difficulty  in   dealing  with  this  case 

irom  the  ambiguity   as  to  the  exact 

of   the    defendants'    answer.     It    is 

lit  to  fee   how    the   issues    could   be 

rly  laid    down,   until   the    defendants 

D€€n  required  to   give    clear  categori- 

^aaswera  as    regards   their    receipt   and 

"Jg  with  the  papers  claimed  by  plaintiff. 

»cver  defendants  deal  in  generalities  as 

tJeftndants  have,  they  should  be  sum- 

VoLIL 


moned  by  the  Court  and  personally  exajpiued. 
One  of  the  defendant^  has  died  sincer  the 
case  commenced.  The  Judge  on  appeal  did 
direct  the  other  defendant  to  be  examined, 
but  failed  to  elicit  any  direct  answer  from 
her.  Under  these  circumstances  the  denial 
of  the  defendants  may  be  taken  in  the  broad- 
est sense.  As  to  the  receipt  of  the  Company's 
Paper,  the  Judge  has  found  that  the  denial  is 
false,  and  that  the  defendants  did  receive  it  in 
deposit — it  may  be  for  certain  purposes,  and 
in  connection  with  some  law-suit.  As  to  the 
right  of  the  plaintiff  to  recover  it,  the  pre- 
sumption is  that  he  is  entitled  to  do  so,  unless 
the  defendants  can  show  sufficient  cause 
against  it.  The  defendants  plead  no  such 
cause ;  they  do  not  say  that  they  mortgaged 
it  to  raise  a  loan,  or  that  they  sold  it  to  meet 
expenses  of  the  plaintiff's  law-suit  with  his 
concurrence.  It  does  appear  that  they  have 
negotiated  it.  But,  whatever  they  may  have 
done,  they  are  bound  in  this  suit  either  to 
account  to  plaintiff  what  they  have  done 
with  his  Paper,  and  to  prove  that  they  have 
a  right  to  retain  it  either  for  the  present  or 
for  all  future  time  ;  or  to  return  the  Paper  or 
its  value  to  the  plaintiff.  The  Judge,  having 
found  the  plaintiff's  ownership  of  the  Paper 
and  its  deposit  with  the  defendants,  must  de- 
cree the  plaintiff's  right  to  recover,  unless 
sufficient  cause  to  the  contrary  is  not  only 
pleaded  by  defendants,  but  proved.  It  by  no 
means  follows  that,  because  plaintiff  deposit- 
ed the  Paper  with  defendants  for  the  purpose 
of  a  law-suit,  that  the  plaintiff  is  not  entitled 
to  recover  that  Paper.  The  Judge's  decision 
must  be  reversed,  and  the  case  remanded  to 
him  for  disposal  in  accordance  with  the 
above  remarks.  Costs  of  this  appeal  will 
fall  on  the  parly  who  ultimately  loses  the  case. 


The  17th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Rent — Recovery  of,  for  current  year,  tinder  Reg;* 
ulation  VII.,  1799 — Presumption  of  payment 
of,  for  prior  years. 

Case  No.  2340  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  of  Haeareebagh^  dated 
the  28th  April  1864,  reversing  a  decision  pass^ 
ed  by  the  Moon ''iff  of  that  District ,  dated  the 
jist  January  1863,  » 
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^i^koor  Mirlherjeet  Singh  (PlainiifF), 
^  Appellant, 

versus 

Choker  Narain  Singh  (Defendant), 
Respondent, 

Baboo  Prosunno  Coomar  Set'n  for 
Appellant. 

Baboo  Kheiter  Nauth  Bose  for 
Respondent. 

Under  Regulation  VII.  of  1709  a  plaintiff  could  only 
sue  for  and  recover  the  rent  of  the  current  year.  No 
legfal  presumption  arises  from  his  having  done  so, 
that  the  rent  of  prior  years  had  been  satisfied. 

This  was  a  suit  for  arrears  of  rent  for  a 
period  extending  from  1258  to  1269  B.  S., 
with  the  exception  of  the  year  1262,  for 
which  rent  had  been  recovered  by  a  separate 
suit  under  the  provisions  of  Regulation  VII. 

of  1799-  , 

The   Court  of  first  instance  decreed   the 

plaintiff's  claim. 

The  Deputy  Commissioner  of  Hazaree- 
bagh  modified  this  decree,  and  gave  rent 
from  1263  to  1269  without  interest  or  costs. 

We  think  that  the  Deputy  Commissioner 
was  clearly  wrong  in  raising  the  presump- 
tion that,  because  the  rent  of  1262  was  re- 
covered by  a  summary  suit,  it  must  be  in- 
ferred that  the  rent  for  the  years  from  1258 
to  1261  was  not  in  balance.  When  the  suit 
was  brought  for  the  rent  of  1262  B.  S.,  the 
only  summary  law  for  recovery  of  rent  then 
in  operation  was  Regulation  VII.  of  1799; 
and,  under  that  Regulation,  the  plaintiff 
could  only  sue  for  the  rent  of  the  current 
year.  In  having  done  so,  no  legal  presump- 
tion arises  that  the  rei^t  of  prior  years  had 
been  satisfied.  The  fact  is  that  the  defend- 
ants were  ready  to  pay  the  rents,  but  re- 
quired receipts  acknowledging  them  to  be 
shareholders;  whereas  the  plaintiff  alleges 
that  they  hold  the  villages  in  suit  as  mainte- 
nance, paying  a  certain  small  sum  as  quit- 
rent  through  him,  the  elder  branch  of  the 
family,  to  the  zemindar. 

We  reverse  the  decision  of  the  Deputy 
Commissioner,  and  restore  that  of  the  Court 
of  first  instance.  The  plaintiff  will  recover 
the  principal  of  the  sum  claimed  without 
interest,  as  the  rent  was  not  withheld,  and  he 
unnecessarily  delayed  in  seeking  his  remedy. 
Costs  in  proportion  in  all  the  Courts  payable 
by  the  respondents  without  interest 


The  1 8th  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  A.  G.  Mj 
pherson,  Puisne  Judges, 

Trust— Conviction  for  Felony. 
Case  No.  308  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Bai 
Grish  Ch under  Chowdhry,  Principal  Sui^ 
Ameen  of  Beerhhoon^  dated  the  nth  Ji 
1864. 

Khoodeejan-nissa  Bebee  (one  of  the 
Defendants),  Appellant, 

versus 

Afsur  H ossein,  alias  Tincowry  Mya  (Plajj 
iff),  and  the  rest  of  the  Defendajj 
Respondents. 

Mr,  G,  C,  Paul  and  Baboo  Mohinee  Mi 

Roy  for  Appellant. 

Baboos  Prosunno  Coomar  Bose  and  Opn 
Chunder  Mookerjee  for  Respondents, 

Suit  laid  at  Rs.  25,046-7-6-1-2. 

I  Unless  a  plaintiff,  who  allefres  that  he  ga\'e 
perty  sued  for  to  the  defendant  in  trust  makes  < 
least  a  prima  facie  case  of  trust,  he  is  not  entil 
call  upon  the  defendants  for  their  defence,  or  to| 
decree  merely  because  the  defendants  fail  in  pi 
the  case  set  up  by  them. 

The  appellant  in  this  case  was  the 
cipal  defendant  in  the  Lower   Court, 
plaintiff,  Afsur  Hossein,  sued  to  recover 
session  with  mesne-profits  of  cerlain  Is 
His  case  was  that  he   and    the  defend 
Azhur  Hossein,  being  entitled  to  certain 
periy  in  equal  shares,  he  made  over  his 
to  Khoobun-nissa,  the  wife  of  Azhur, 
held  in   trust  for   him    (Afsur)  ;    that 
trust  >vas  created  by  him  on  the  occJ 
of  his  and  his  brother  Azhur  being  ai 
on    a  charge  of    forgery  ;  that    they 
tried  on  this  charge  in  the  Supreme 
and  convicted  in  1848,  and   sentenced 
years'  transportation ;  that,  while  undei 
the  sentence  at  Mergui,  Khoobun-nissa 
warded  to  him  money  out  of  the  proce 
the  trust  property;  that,  on  his  return 
transportation    in  1862,  Khoobun-nissa 
died,  and  her  daughter,    Khoodeejan-i 
the   appellant,    was  in   possession.  an( 
applied    for  what    he  was  entitled  to, 
she  refused  to  give  up  anything,  alleging^ 
the  plaintiff  had  sold  his  share  to  Khoo* 
nissa,  and  that  she  had  made  aiciftof 
her  (Khoodeejan-nissa). 

The  defence  set  up  is  that,  three  or  four  yi 
prior  to  the  conviction  for  forgery,  plaii 
sold  his  share  to  Khoobun-nissa  for  tl 
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^asaod  rupees,  and  that  she  and  the  appel- 
claiming  under  her  have  been  in  posses- 
linfor  more  ihan  twelve  years,  and  that  there 
was  any  trust  whatever. 

To  prove  his  case,  the  plaintiff  called  cer- 
|iQ  witnesses,  who  deposed  that,  at  the  time 
tlbe plaintiff  was  arrested,  he  told  Khoobun- 
ihai  he  left  his  property  in  her  charge, 
liw  put  in  evidence  certain  letters  ad- 
io  him  and  his  brother  Azhur,  while 
vere  at  Mergui,  in  which  letters  suras 
fionev  were  remitted  to  the  two  brothers 

0 

^Ott  Imanuddeen,  a  friend  of  the  family. 
also  relied  on  certain  letters  written  by 
Lmf  Ali  Rohoman,  alias  Kodhoo  Meah, 
(behalf  of  Khoobun-nissa,  to  her  husband, 
the  brothers  were  under  transportation ; 
be  further  relied  on  the  evidence  of  per- 
ivho  spoke  to  his  having  himself  remain- 
possession  of  his  share  up  to  the  date  of 
;st. 

defendants  did  not  produce  the  bill  of 

which  they  say  was  given  to  Khoobun- 

i;  bat  they  attempted  to  prove  the  kubala, 

[Repossession  under  it  by  the  testimony 

tnesses.    They  also  put  in  a  petition 

bv  ihe  plaintiff  and  his- brother  Azhur 

Court  at  Mergui,  in  which  they  distinct- 

^e— Afsur,  that  he  had  sold  his  share 

jboobun-nissa  for  3,cx30  rupees;  and  Azhur, 

be  had  given    his  share  to  her.     This 

)n  was  verified  by  the  Assistant  Coram is- 

in  charge  of  the  Jail  of  Mergui,  and 

tnt  up  by  Afsur  and  Azhur  to  the  Magis- 

id  Collector  of  the  d  istrict  where  the  lands 

5tion  are  situated,  in  order  to  support 

)lication  for  mutation  of  names  in  the 

tor's  registry,  the  object  being  to  have 

[ttame  of  Khoobun-nissa  substituted  for 

of  the  brothers. 

Lower  Court    considered   it  proved 

Khoobun-nissa  did   not    purchase   the 

^ffs  share,  and  that  the  share  had  been 

over  to  her  as  a  trust;  and  judgment 

^ven  for  the  plaintiff.     Hence  the  present 

La 

take  an  entirely  different  view  of  this 

from  that   taken   of   it   by  the  Lower 

whose  decision  is,  in  our  opinion,  erro- 

and  very  unsatisfactory.      It  appears 

that  the  plaintiff  has  wholly  failed  to 

^his  case,  and  that  his  suit  ought  to  have 

dismissed  without  any  reference  to  the 

»  set  up.     The  plaintiff's  case  is  that 

f**ve  this  property  to  Khoobun-nissa  in 
Unless  he  can  establish  the  trust,  he 
^  the  face  of  his  plaint,  no  cause  of 
I  and  no  right  to  come  into  Court  at 


all.  And,  unless  he  makes  out  at  least  a 
primd  facie  trust,  he  certainly  is  not  Stilled 
to  call  upon  the  defendants  for  their  defence, 
or  in  any  way  to  look  to  or  rely  on  the 
defence  set  up  by  them  as  he  has  attempted 
to  do.  We  think  he  has  not  made  out  even 
a  primd  facie  case  of  trust.  It  is  not  alleg- 
ed even  that  any  deed  of  trust  was  executed, 
or  that  any  writing  took  place  at  the  time 
the  trust  was  created.  The  direct  evidence 
of  the  creation  of  the  trust  is  to  be  found  in 
the  depositions  of  two  or  three  witnesses, 
who  say  that,  being  present  in  1848  when 
Afsur  was  arrested,  and  was  about  to  be 
carried  off  by  the  police  on  the  charge  of 
forgery,  they  heard  him  say  to  Khoobun- 
nissa  that  she  was  to  take  charge  of  his 
property,  and  manage  his  affairs.  The  other 
evidence  to  support  the  trust  consists  of  the 
letters  above  referred  to,  alleged  to  have 
been  sent  by  Imanuddeen  and  Khoobun-nissa, 
and  remitting  money  to  Azhur  and  Afsur 
while  undergoing  their  sentence.  As  to 
these  letters,  we  have  to  remark  that  some 
of  them,  which  purport  to  be  written  by 
Khoobun-nissa  or  by  her  authority,  have  not 
been  proved,  and  are  therefore  inadmissible; 
while  of  the  remainder,  which  are  proved 
and  are  in  evidence,  not  one  contains,  in 
our  opinion,  any  admission  or  recognition  of 
any  trust,  properly  so  called,  for  the  plaint- 
iff. It  may  be  that,  the  brothers  being  in 
transportation  together,  it  was  known  and 
intended  that  both  should  benefit  by  the 
remittances  made ;  but  Azhur  was  the  hus- 
band of  Khoobun-nissa,  and  there  is  nothing 
in  the  letters  inconsistent  with  the  view  that 
the  remittances  were  made  by  her  to  him  only. 
The  letters,  in  fact,  leave  the  case  exactly 
where  it  was,  so  far  as  the  existence  of  any 
trust  is  concerned.  There  remains,  thus, 
no  proof  of  the  trust,  save  the  statement  of 
the  witnesses  who  deposed  to  what  passed 
at  the  time  of  the  arrest.  We  consider  this 
evidence  perfectly  unreliable,  and  not  such 
as  would  justify  any  Court  in  finding,  as  a 
fact,  that  a  trust  was  created.  There  is,  of 
course,  no  difficulty  in  producing  in  Court 
witnesses  who  will  say  that  they  heard 
Khoobun-nissa  told  to  look  after  the  property. 
But  we  decline  to  believe  such  evidence 
when  we  bear  in  mind  that,  at  the  time  the 
plaintiff  is  supposed  to  have  .given  to  her 
this  direction,  and  to  have  made  over  to  her 
all  he  possessed,  he  had  his  own  wife  and 
child  with  him  in  the  same  house ;  and  when 
we  further  bear  in  mind  that  the  plaintiff, 
who  alleges  that  he  created  this  verbal  trust 
in  bis  brother's  wife  rather«than  in  his  own 
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wife,  does  not  come  forward  in  person  to  be 
examined  as  a  witness,  and  to  support  his 
own  case,  but  relies  solely  on  the  statements 
of  alleged  by-standers,  who  heard  what  he 
said.  Even,  however,  if  the  plaintiff  had 
made  out  a  primd  facie  case  of  trust,  that 
case  would  have  been  entirely  overthrown  by 
the  petition  sent  up  by  him  and  Azhur  from 
Mergui.  As  to  the  authenticity  of  that 
petition,  there  is  no  doubt;  and  there  is  as 
little  that  the  plaintiff,  at  the  time  it  was 
sent  up,  knew  what  it  contained ;  for  the 
brothers  being  both  prisoners,  they  had  to 
deliver  their  petition  to  the  Assistant  Com- 
missioner, and  his  letter  shows  that  he  re- 
ceived and  forwarded  the  petition  for  them. 
The  distinct  statement  made  by  the  plaintiff 
in  that  petition,  that  he  had  sold  his  share 
to  Khoobun-nissa  for  3,000  rupees,  goes 
much  farther  than  merely  to  upset  a  primd 
facie  case  of  trust  such  as  the  plaintiff  at- 
tempted to  prove.  It  matters  nothing 
whether  the  statement  made  by  the  plaintiff 
in  that  petition  as  to  his  having  sold  to 
Khoobun-nissa  was  true  or  false ;  for  if  par- 
ties choose  to  come  into  the  Courts  and 
make  false  statements,  they  will  be  bound  by 
them  if  they  are  afterwards  brought  up 
against  them,  and  they  have  no  reason  to 
complain  if  they  are  so  bound. 

We  express  no  opinion  whatever  on  the 
merits  of  the  defence,  or  of  the  appellant's 
title  to  the  properly  in  dispute.  We  mere- 
ly find  that  the  plaintiff  has  made  out  no 
case,  and,  therefore,  order  his  suit  to  be 
dismissed.  But,  had  a  trust  been  clearly  es- 
tablished in  Khoobun-nissa,  a  further  very 
serious  question  would  have  arisen  as  to  the 
plaintiff's  right  to  recover — the  trust  being 
one  created  for  the  patent  purpose  of  avoid- 
ing the  consequences  of  a  conviction  for 
felony,  and  the  forfeiture  of  property  ensuing 
thereon.  Indeed,  from  the  facts  which  have 
appeared  in  the  course  of  this  case  (although 
the  defendants  for  manifest  reasons  kept 
out  of  sight  all  questions  connected  with  the 
forfeiture,  and  by  no  means  rested  their  de- 
fence upon  that  ground),  it  seems  not 
improbable  that,  on  the  conviction,  the  whole 
of  the  property  of  the  brothers,  vested  in 
Khoobun-nissa,  might  have  been  claimed  by 
the  Crown. 

Appeal  allowed  with  costs. 


The  1 8th  January  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 


Damag^es — Onus  probands  (Itteg:al  omtsiiMi 
Sale  (in  execution  of  decree)— Notice  of  S 
—Costs. 

Case  No.  267  of  1864. 

Regular  Appeal  from  a  decision  passed 
Baboo  Greesh  Chunder  Ghose  Roy  Bahadi 
Principal  Sudder  Ameen  of  the  24'Perg 
nahs,  dated  the  i8th  April  1864. 

Kassee  Naulh  Roy  Chowdhry  (Plainlii( 

Appellant, 

versus 

Hullodhur  Roy  and  o*.hers  (Defendants] 

Respondents, 

Bahoos  Kishen  Ki shore  Ghose,  Ohhoy  Ck 

Ghose,  and  Kedar  Nauth  Mozoondar 

Appellant. 

* 

Mr.    A,   F,   Ling  ham  y    and    Bahoos  A 

Chunder  Banerjee,  Kedar  Nauth  Chatta 

and    Baney    Madhuh    Banerjee   for  \ 

spondents. 

A  plaintiff  who  seeks  damag-es  on  the  ground^ 
illegfal  omission  to  gfive  him  notice  of  the  sale 
property  in  eiiecution  of  a  decree,  in  accordao 
Section  216,  kS.  VIII.  of  1859,  is  bound  to  she 
there  was  such  an  illegal  omission. 

A  Judge  is  not  required  by  law  to  give  notice, 
time  of  the  sale,  or  the  amount  of  the  decree 
sold ;  and  his  omission  to  do  so  does  not  constit 
irregularity  in  the  sale  entitling  the  plaintiff  to 
damages  under  Section  252,  Ac\  VIII.  of  1859. 

Members  of  the  same  family,  and  living  in  tib«j 
place,  when  sued  together  on  a  cause  of  action  1 
to  all,  are  entitled  to  only  one  set  of  costs. 

The   plaintiff  was   a   judgment-debt 
the  defendants.     The  latter  took  out 
lion  of  their  decree  for  the  costs  of  sail 
to  them,  and  the  plaintiff  paid  up  the  ai 
Subsequently,  the  defendants  took  OQte| 
tion  for  the  amount  due  to  them  und( 
decree  for  wasilat,  and  put  up  to  sale 
cree,  No.  51,  passed  in  favour  of  the  pi 
and  the  same  was  bought  by  a  strao| 
3,205    rupees.     The    plaintiff   alleges 
this  sale  was  irregularly  conducted ;  no 
of  the  sale  was  given  fo  him  in  accori 
with  Section  216,  Aft  VIII.  of  1859;  anj 
amount  of  the  decree  No.  51  was  not 
in  the  proclamation  of  sale.  On  these  a( 
the  plaintiff  avers  that  he  has  suffered 
by  the  sale  of  his  property  for  a  sum 
under  its  value ;  and  he  sues  the  defent 
therefore^  for  damages,  laying  bis  cla^ 
19,185  rupees. 

The  Principal  Sudder  Ameen  thj 
that  the  omission  to  serve  the  plaintiff 
a  notice  was  not  an  irrejrularity  in  tbel 
duct  of  the  sale,  for  which  the  law  give] 
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BBtf  aggrieved  by  the  sale  an  action  for 
pages ;  and  that  the  value  of  the  property 
i  be  sold  was  not  necessary  to  be  stated  in 
sale  pnxriamation.  He  considered  also 
these  omissions  were  not  creative  of  any 
on  the  pan  of  the  plaintiff;  and  on  these 
\^  he  dismissed  the  suit,  giving  each 
[Ae  defendants  separate  costs. 

m  execution  was  first  taken  out,  every 
seems  to  have   been  done  regularly, 
Itbe  amount  then  actually  due  under  the 
was  paid  up,  and  the  execution  case 
struck  off  the  file  on  the  29th  Decem- 
tl86o.  On  the  3 1  St  December  1861  afresh 
uion  was  made  for  execution  for  re- 
of  the  mesne-profits ;  and  inasmuch 
notice  of  this  application  was  given  1 
[tbe  plaintiff,  his  contention  is  that   the  i 
vas  irregular,  and  that  he  had  no  op- 
lily  of  paying  up  the  amount  and  sav- 
his  property.     If  the   application   had 
made  two  days  earlier,  there  is  no  man- 
M  doubt  that  notice  would  not  have  been 
ry,  inasmuch   as   between  the    date 
application  and  the  last  order  in  the 
(which  was  on  the  29ih  December  1862, 
would  not  have  elapsed, 
there  is  reason  to  think  that  proceed- 
in  execution   were   carried  on   during 
for  we  are  told  that  when  the  plaintiff 
op  the  amount  for  which  execution  was 
^applied,  there  was  nothing  more  to  pay 
time.     Subsequently  the  amount  for 
the  plaintiff   was    liable    in   mesne- 
was  ascertained,   and   a   further  sum 
payable.     Now,  we  are  not  told  any- 
as  to  the  dates  when  these  proceedings 
purpose  of  ascertaining  the  amount 
mesne-profits    were    instituted.      It 
pioceedings  were  in  regular  progress, 
rere  not  completed  a  whole  year  before 
md  application  for  execution  was  put 
a  notice  was  not  necessary  under 
216.     We  must   presume   that,    in 
with    this    second   application,    all 
were  done  in  regular  order ;  and  that 
^iKKice   had    been    necessary,   a  notice 
have  been  served.     It  is  for  the  plaint- 
seeks  damages  on  the  ground  of  a  legal 
to  show    that   there   was  such  an 
He  has  not  done  so,  for  he  has 
^n  when  the  proceedings  in  execu- 
*ith  a  view    to   determine    what    the 
it   of    wasilat    was    which    was    due 
him  terminated  ;    and   it   is  on   the 
of  those  proceedings  terminating  a 
before    the    second    application    for 
of  decree  was  put  in  that  it  de- 
ls wilder  a  notice  was  necessary  or  not. 


With  respect  to  the  second  omissi^iu  we 
agree  with  the  Principal  Sudder  Ameen 
in  thinking  that  the  law  (Section  249,  Act 
VIII.  of  1859)  does  not  require  that  the 
amount   value   of   the   property   to   be  sold 

should  be  slated  in  the  sale  oroclamation, 

ft 

If  it  was  of  consequence  to  the  plaintiff, 
and  to  the  success  of  the  execution-sale  that 
the  amount  of  the  decree  to  be  sold  should 
be  announced  at  the  time  of  the  sale  or  pre- 
viously, he  might  have  petitioned  the  Judge  to 
make  the  announcement.  But  the  Judge  was 
not  required  by  law  to  give  notice  ;  and,  there- 
fore, his  omission  to  do  so  does  not  consti- 
tute an  irregularity  in  the  sale  such  as  to 
entitle  the  plaintiff  to  claim  damages  under 
Section  252,  Act  VIII.  of  1859. 

On  the  point  as  to  how  the  costs  of  suit 
have  been  awarded  by  the  Court  below,  we 
think  that,  considering  all  the  defendants  are 
members  of  the  same  family,  and  live  in  the 
same  place,  they  are  sued  on  a  cause  of  ac- 
tion common  to  all,  and  that  they  decidedly 
put  their  heads  together  as  to  the  defence, 
for  they  answer  in  exactly  the  same  words. 
We  think  they  have  unnecessarily  aug- 
mented the  costs  by  each  filing  a  separate 
answer,  and  each  employing  a  separate  va- 
keel, when  one  answer  and  one  vakeel  would 
have  sufficed.  On  these  grounds  we  think 
the  defendants  are  entitled  only  to  one  set  of 
costs  between  them.  We  affirm  the  decision 
of  the  Lower  Court,  dismissing  the  plaintiff's 
suit ;  but  in  modification  of  the  order  of  the 
Lower  Court,  we  declare  the  plaintiff  liable 
to  costs  to  the  other  side  to  the  extent  he 
would  have  been  liable,  had  the  defendants 
joined  together  to  make  one  defence,  and 
had  employed  only  one  vakeel.  Each  party 
will  pay  his  own  costs  of  this  appeal. 


The  19th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Application  for  review  (Revival  of)- 

Special  Appeals  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Hooghly,  dated 
the  26th  May  1864^  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated  the  lyth 
August  i860. 

Case  No.  2357  of  1864. 
Needoo  Monee  Dossee  (Plaintiff),  Appellant, 

versus 

Saroda  Monee  Dossee  and  others  (Defend- 
ants), Respondtnts. 
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Case  No.  2358  of  1864. 


Doorganath  Shoor  and  others  (Plaintiffs), 

Appellants^ 

-versus 

Sookhmoy  Biswas  and  others  (Defendants), 

Respondents. 

Bahoos  Anund  Chunder  Ghosal  and  Ke- 
darnath  Chatterjee  for  Appellants. 

Bahoos  Dwarkanath  Mitter  and  Khettur- 
nath  Bose  for  Respondents. 

After  an  application  for  a  review  of  judgment  has 
b^en  struck  off,  a  second  application  may  be  admitted. 

One  decision  governs  these  two  appeals. 
The  past  history  of  the  suit  is  somewhat 
curious.  The  plaintiff's  (special  appellant's) 
suit  was  decreed  on  the  I7ih  August  i860. 
This  decision  was  affirmed  by  a  former 
Principal  Sudder  Araeen,  Baboo  Opendur 
Narain  Nyarutlun,  on  the  22nd  July  1862. 
The  defendant  applied  for  review  of  judg- 
ment on  the  28th  November  1862.  The 
present  Principal  Sudder  Ameen,  Moulvie 
Nazirooddeen  Mahomed,  struck  off  the  appli- 
cation, because  the  pleaders  were  not  pre- 
sent. On  the  29th  December  1863,  a  second 
application  was  made  to  revive  the  review. 
This  application  was  complied  with,  and  the 
original  decision  of  the  Moonsiff  was  revers- 
ed on  the  26th  May  1864. 

The  grounds  of  special  appeal  are  that 
the  Principal  Sudder  Ameen  was  wrong  in 
reviving  the  application  for  review  which 
had  been  struck  off  for  default,  the  Code  of 
Procedure  nowhere  providing  for  the  exer- 
cise of  such  power  by  the  Appellate  Court ; 
and  that,  if  the  Court  below  had  no  power 
to  restore  the  application,  the  judgment 
pronounced  by  it  is  illegal,  and  must  be 
reversed,  and  the  decision  of  the  former 
Principal  Sudder  Ameen  restored. 

We  have  referred  to  the  record  of  this 
case,  and  have  no  doubt  that  the  order  ad- 
mitting the  petition  of  review  was  a  just 
and  proper  one,  inasmuch  as  the  former 
Principal  Sudder  Ameen  had  committed  a 
grave  error  in  his  judgment  in  stating  that 
the  petitioner  had  not  filed  certain  material 
documents  bearing  on  the  merits  of  the  case  ; 
the  fact  being  that  those  documents  were 
on  the  record.  We  have  now  to  consider 
whether  the  order  reviving  the  application 
for  review,  after  it  was  struck  off,  was  illegal. 
There  is  no  provision  in  the  Code  of  Pro- 
cedure for  or  against  such  a  proceeding ;  but 
we  find  that  a  Divisional  Bench  of  this  Court 
has  ruled   that  ^^  under  the   law   a  second 


application  for  review  can  be  admitted. 
{See  Decision,  dated  8th  December  1864,  N( 
1395  of  1864,  Fukeerooddeen  and  anoihc 
plaintiffs;  appellants,  versus  Kalachand  Si 
car  and  others,  defendants,  respondents.) 

We  dismiss  these  appeals  with  costs  VBk 
interest.   ■ 


The  19th  January  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  E.  Jackson 

Puisne  Judges, 

Sale  by  second  [attaching^  creditor— Delay 

of  first. 

Case  No.  2068  of  1864. 

Special  Appeal  from  a  decision  passed  by  i. 
Principal   Sudder  Ameen    of  Bhaugtdfi 
dated  the  20th  May  1864^  affirming  a  decti 
passed  by  the  Sudder  Ameen  of  that  Distt 
dated  the  2yth  January  1864. 

Mohunt  Naunk  Buksh  (Plaintiff),  Appelli 

versus 

Koonwur  Roy  (Defendant),  Respondetik 

Baboos  A  nund  Gopal  Paleet  and  Parlm 
Coomar  Mitter  for  Appellant. 

None  for  Respondent. 

A  sale  by  the  second  attaching  creditor  cannot  b 
aside  at  the  suit  of  the  first,  who,  after  attachment,  <h 
to  proceed  to  a  sale. 

Plaintiff     attached    certain     property 
execution  of  decree,  but  delayed  proceec 
to  sale.     Meantime,  another  creditor  attac 
and  proceeded  to  sale.    Subsequently,  the 
attaching  creditor  caused  the  same  rights tl 
sold  a  second  time  ;  and,  having  bought! 
rights  at  that  sale,  he  now  sues  the  purch 
at   the    other    sale     for   the  property, 
think   that   the    Courts    below   have  rig 
dismissed  the  claim.     The  first  creditor,' 
attaches,  cannot  prevent  any  other  crec 
from  proceeding  in  execution  ;  and  the  sa 
the    defendant   was    perfectly    regular 
valid.     Plaintiff  could  only  claim  the  be 
of  Section  270 — that  is,  the  right  to  be 
paid  out  of  the  proceeds.     His  attempt  ttf 
aside  the  sale  to  the  defendant  is  wholly 
warranted,  and  we  dismiss  the  appeal. 


The  19th  January  1865. . 

Present :  | 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  | 
Macpherson,  Puisne  Judges,       j 
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Deposit  (Recovery  of,  under  verbal  contract) 
— Evidence. 

Case  No.  252  of  1864. 

^hr  Appeal  from  a  decision  passed  by  the 
Principal  Judder  Ameen  of  Surun,  dated  the 
j  loM  kpril  1864. 

ilanickram  and  another  (Defendants), 
AppellaniSy 

versus 

Ramyad  Ram  (Plaintiff),  Respondent. 

Mr.R,  T.  Allan  and  Bahoo  Dwarkanath 

Mitter  for  Appellants. 

1^  Kishen  Succa  Mookerjee  and  Unno- 
dapersad  Banerjee  for  Respondent. 

-  plaintiff  allegfing^  a  verbal  contract  bv  the  defend- 

I  to  satisfy  the  plaintiff's  creditors  under  a  deposit 

lain  goods  to  be  restored  on  demand  or  at  a  fixed 

soed  for  their  restoration.     Held  that  mere  pay- 

;by  the  defendants  to  one  or  two  creditors  without 

£oof  of  the  contract  could  not  entitle  the  plaint- 
:ree,  particularly  when  it  was  in  his  power  to 
'his  own  evidence  or  to  examine  the  defendants, 
did  neither. 

UDtiff    filed     his    plaint    on    the     9th 

iber  1863.      In   it  he   states   that   he 

the  defendants  to  hold  in  deposit  his 

and  goods,  **  and  mediate  between  me 

oy  creditors,  whose  debts  you  will  be 

to  satisfy." 

plaint  then  proceeds — "  The  defend- 

iatisfied  two  creditors,  one  of  them  being 

labitant  of  Betiah,  and  the  other  Ram 

of  Chuprah,  by  payment   of   rupees 

and  rupees  127-10. 

idants'  case  was  a  denial  altogether 
imiff's  claim  as  a  false  one. 

Lower  Coiirt  found  that  the  two  ere- 

had  been  paid ;  that,  if  the  defendants 

wx  agreed  to  pay  the  creditors  of  the 

T,  they  would  not  have  paid  these  two. 

Lower  Court  further   finds  that  the 

receipts,  and  sutta  (memorandum  by 

of   receipt)    filed    by    plaintiff,     were 

given  by  defendants,  and  that  plaintiff 

bis  account-books  at  once  with  these 

in  them  ;  while  defendants  were  dila- 

in  producing  their  books,  and  when  they 

the  accounts  so  filed  appeared  "  recently 

id  on  old  papers,"  were  few  and  for 
liar  periods,  and  had  "  filed  a  few  sheets 
Wng  enuies  which  are  false." 
aU  of  these  points  in  the  decision  below  are 

id  in  the  petition  of  appeal  before  us. 

foTther  urged  that  plaintiff,  under  the 

'"^wy  niles  of  pleading,  must  prove  his 


allegation  that  defendants  had  undert^en  on 
the  deposit  of  cash,  jewels,  and  saltpetre,  to 
satisfy  plaintiff's  creditors  on  plaintiff's  bank 
ruptcy. 

The  first  thing  for  us  to  decide  is 
whether  plaintiff  proved  this  ?  There  is  no 
written  contract  with  such  a  stipulation. 
The  chittas  and  suttas  filed  are  totally  silent 
as  to  anything  but  the  mere  receipt  of  the 
articles  specified.  Then  as  to  the  oral  testi- 
mony on  this  point.  Two  witnesses  only, 
Choonee  Lall  and  Gopal  Ram,  depose  that 
the  jewels,  cash,  and  saltpetre  were  deposited 
in  order  that  defendants  might  carry  on 
plaintiff's  business.  If  the  oral  testimony  of 
these  witnesses  was  otherwise  satisfactory- 
and  reliable  (which  we  do  not  think  it  is), 
still  the  bare  statement  to  the  above  effect 
would  not  prove  plaintiff's  allegation  that 
defendants  contracted  to  satisfy  plaintiff's 
creditors.  It  is  argued  that  two  creditors 
were  shown  by  the  evidence  to  have  been 
paid ;  and  thus  the  fact  of  the  defendants 
having  undertaken  to  satisfy  the  plaintiff's 
creditors  is  to  be  presumed.  We  think  this 
payment  to  one  or  two  creditors  without  any 
further  evidence  of  the  contract  than  that 
which  has  been  above  referred  to,  as  all  that 
there  is  does  not  suffice. 

It  is  now  further  pleaded  here  that  the 
chittas,  suttas,  and  oral  testimony  as  to  the 
fact  of  the  deposit  is  sufficient  to  prove 
that  plaintiff  placed  the  property  speci- 
fied in  the  schedule  of  the  plaint  with 
the  defendants  as  a  deposit ;  and  plaintiff 
has  a  right  to  have  it  restored  to  him  on 
this  action,  unless  defendants  can  prove  some 
right  to  it,  which  defendants  have  failed  to 
do.  Here,  again,  we  must  remark  that  plaint- 
iff is  bound  to  prove  this  allegation  that  it 
was  a  deposit — /'.  e.,  that  plaintiff  placed  the 
property  specified  in  defendants'  hands  pn  a 
contract  with  defendants  that  the  latter  would 
restore  it  on  demand  or  at  a  fixed  time. 

There  is  no  evidence  of  any  such  contract. 
The  evidence  of  any  contract  is  totally 
wanting,  as  we  have  already  noticed. 

Lastly,  it  is  urged  that  the  receipt  by 
defendants  of  the  goods  is  proved,  and  that 
they  should,  therefore,  account  for  them  to 
plaintiff.  It  is  added  that  the  transfer  of 
this  property  by  plaintiff  as  shown  by  his 
witnesses  is  recorded  in  the  plaintiff's  books 
of  accounts,  while  defendants'  books  of  ac- 
counts, chittas,  and  suttas  are  not  reliable  for 
the  reason  given  by  the  Principal  Sudder 
Ameen,  and  before  mentioned  by  us.  We 
have  already  stated  that  the  chittas  and  suttas 
mention  the  bare  receipt  of*  the  goods,  and 
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that  thg  evidence  as  to  a  contract  is  insuffici- 
ent thtogether.  But  we  may  now  add  that 
the  oral  testimony  of  the  witnesses,  Choonee 
Lall  and  Gopal,  seems  to  our  minds  to  bear 
an  appearance  of  being  tutored,  and  to  be 
contradictory  in  one  or  two  independent  and 
essential  points,  such  as  who  was  the  writer 
of  the  sutta.  The  plaintiff's  witnesses,  Preoz 
Rai  and  Sooni  Rai,  whom  plaintiff  represents 
to  have  paid  in  certain  sums  in  cash,  are  not 
examined,  and  the  evidence  of  the  others 
neither  proves  a  contract  by  defendants  to 
satisfy  plaintiff's  creditors  under  a  deposit  to 
be  restored  on  demand  or  at  a  fixed  date,  nor 
satisfactorily  that  the  goods  were  delivered 
in  any  such  way  as  to  give  plaintiff  a  right 
to  their  restoration  by  a  decree  in  this  suit. 
It  is  quite  within  the  power  of  the  plaintiff 
to  tender  his  own  evidence  or  to  examine 
defendants,  and  he  did  neither.  On  this  point 
we  fully  concur  in  the  remarks  of  this  Court 
in  page  183  of  Marshall's  Reports,  Vol.  I. : — 

"  If  parties  will  not  come  forward  and 
**  give  their  own  evidence  in  cases  in  which 
"  such  evidence  is  most  important,  and  the 
"  best  that  can  be  obtained,  they  must  not 
*'  complain  if  their  written  statement  verified 
"  by  their  mooktears,  and  not  by  themselves, 
**  and  supported  by  the  evidence  of  menials, 
"  and  a  class  of  witnesses  of  whom  any  num- 
**  ber  can  be  obtained  to  prove  any  fact  that 
*'is  wanted,  are  not  believed.  The  Court 
"  will  require  the  best  evidence  to  be  given, 
**  and  will  not  be  satisfied  with  the  evidence 
"  of  inferior  witnesses  put  forward  by  the 
"  parties  themselves,  while  they  remain  in 
"  the  back  ground  and  plead  their  prejudices 
"  as  an  excuse  for  their  absence.  As  this 
**  rule  comes  to  be  more  generally  acted  upon, 
"  fewer  false  causes  will  be  put  forward,  and 
"  the  occupation  of  hired  witnesses  be  gone." 

Under  this  state  of  the  case,  it  is  not  for 
us  to  do  what  we  are  now  pressed  to  do — 
viz.y  consider  the  weakness  of  defendants' 
pleas  and  proofs.  We  repeat  that  the  plaint- 
iff must,  in  such  a  suit  as  this,  ordinarily 
prove  his  allegations  before  he  can  ask  de- 
fendants to  go  into  their  case.  We,  accord- 
ingly, do  not  think  it  proper  to  go  into  de- 
fendants' case. 

We  accordingly  decree  this  appeal,  and 
dismiss  plaintiff's  suit  with  costs.  But  we 
cannot  conclude  this  judgment  without  notic- 
ing the  fact  that  neither  the  Court,  nor  the 
plaintiff's  pleader,  nor  defendants,  seem  to  have 
asked  the  witnesses  a  single  question,  as  if 
the  object  of  the  Court  as  well  as  of  the 
parties  was  not  to  elicit  the  truth,  but  to  let  it 
be  kept  back.     * 


The  Principal  Sudder  Ameen  is,  in  0 
opinion,  much  to  blame  for  this. 


The  20th  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mi 
pherson.  Puisne  Judges, 

Bona  fide  mortgage  without  notice,  after  fa 
closure — Arrangement  between  mortgag 
and  other  parties. 

Case  No.  22 11  of  1864. 

Special  Appeal  from  a  decision  passed  by  Bati 
Guftga  Churn  Shome^  Principal  Sudi 
Ameen  0/  Dacca,  dated  the  nth  May  i^ 
affirming  a  decision  passed  by  the  Mooni 
of  that  District,  dated  the  26th  August  i9^ 

Ramdoolub  Day  (PlaintiflF),  Appellant^ 

versus 

Mohanund  Dutt  (Defendant),  Respondi 
Bahoos  Anund  Gopal  Paleet  and  Rom 
Chunder  Mitter  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent.  \ 

A  bona  fide  mt)rtgac[ee  without  notice,  who  has 
closed,  is  not  affected  oy  any  arrangement  betw< 
mortgagor  and  other  parties. 

Ramdoolub   Day,   plaintiff,    sued  for 
property  involved  in  this  case  on  the  all 
tion  of  a  mortgage  by  conditional  salej 
valuable     consideration     from     Mohani 
defendant,  which  mortgage  had  been 
foreclosed.     Mohanund  is  stated  intheji 
ment  of  the  first  Court  not  to  have  obj( 
to  the  claim  of  the  plaintiff.    One  Tril< 
a  coparcener,  however,  intervened,  and 
tested    plaintiff's   right   on  the  ground 
he  and  Mohanund  had,  about  two  years 
the   mortgage,   entered    into   an    agre< 
which  was  sanctioned  by  a  decree  of  a 
to    the    effect    that    the    property    in 
should  not  be  sold  by  Mohanund  to  anvj 
other  than  Trilochun. 

Both    the    Lower   Courts    held    that 
plaintiff's  mortgage  was  bond  fide ^  and 
is  no  evidence  of  his  having  had  noti 
Trilochun's  alleged  agreement  with  Mj 
nund.     But  the  Courts  have  considered 
stipulations  to  invalidate  plaintiff's  rigi 
far  that  they  have  decreed  that  Tril 
may  obtain   possession  if  within  a  ce 
fixed  time  he  pays  the  plaintiff  what  is 
on    his    mortgage ;  but    that,    failing 
payment  by   Trilochun,   the  plaintiff  i 
have  possession  as  prayed  for  by  him* 
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The  special  appeal  is  to  the  effect  that 
fhinlifF,  as  bond  fide  mortgagee  without 
lOKe  who  has  foreclosed,  is  not  affected  by 
bf  arrangement  made  between  defendant 
pDhaDond  and  other  parties ;  hut  that  the 
^e  must  stand.  Trilochun  may,  if  so 
id,  have  his  remedy  against  Mohanund. 
^e  are  of  opinion  that  the  objection  is, 
IV,  sound  and  valid ;  and  that,  in  the  ab- 
tk  any  evidence  of  plaintiff  having  en- 
inio  the  mortgage  with  notice  of  the 
arrangement  with  Trilochun,  plaintiff  is 
td  to  a  decree.  In  no  possible  event 
the  decree  of  the  Lower  Court  be 
because,  if  the  agreement  with  Trilo- 
invalidated  the  mortgage  to  Mohanund, 
[kter  took  nothing  by  his  mortgage,  and 
ion  was  under  no  legal  obligation  tj 
If,  on  the  other  hand,  the  mort- 
was  under  the  circumstances  not  affect- 
the  prior  alleged  agreement  with  Trilo- 
the  plaintiff  was  entitled  to  the  posses- 
[be  sought. 

accordingly,  reverse  the  decision  of 
incipal  Sudder  Ameen,  and  decree  this 
wi^  costs. 


The  20th  January  1865. 

Preuni: 

Hon'ble  C.  Steer  and  E.  Jackson, 

Puisne  Judges. 

Afainst  Secnrity  for  appearance  of 
defendant 

Case  No.  1386  of  1864. 

i  Appeal  from  a  decision  passed  by  Major 
Afntw,  yudicial  Commissioner  of  Assam, 
ike  8th  March  1864^  reversing  a  decision 
hy  Lieutenant  A ,  E.  Campbell^  Officiate 
Deputy  Commissioner  of  that  District ^ 
the  23rd  December  t86j, 

Agurwalla  (Plaintiff),  Appellant, 

versus 

•lakant  Dey  (Defendant),  Respondent. 

V  Bhugobutty  Churn  Ghose  and 
Rajendro  Misser  for  Appellant. 

Mekinee  Mohun  Roy  for  Respondent. 

a^nst  a  party  who  became  security  for  the 
te  of  the  deiFendant  in  a  former  suit  is  not  affected 
■  11,  Act  XXI II.  of  1861,  the  parties  to  the  for- 
aad  the  cause  of  action  beings  different  from 
this  suit. 

was  a  suit  against  the  defendant,  who 
security,  under  Section  76,  Act  VIII. 
_>  for  the  appearance  of  a  defendant 
wmer  suit,  and  who,  on  that  defendant's 

Vol  n, 


absconding,  gave  a  bond  payable  in  two  in- 
stalments for  the  amount  due  under  the<Je- 
cree  against  that  defendant.  The  suit  is 
founded  on  that  bond.  The  Judicial  Com- 
missioner of  Assam,  reversing  the  decision 
of  the  Deputy  Commissioner,  has  held  that 
the  suit  cannot  be  entertained — Section  11, 
Act  XXIII.  of  1861,  laying  down  that  all 
questions  arising  between  parties  to  a  suit  in 
which  the  decree  was  passed,  and  relating  to 
the  execution  thereof,  shall  be  determined 
by  order  of  the  Court  executing  the  decree, 
and  not  by  separate  suit. 

It  is  said  that  the  parties  to  this  suit  are 
not  the  same  as  the  parties  to  the  former 
suit,  and  that  the  cause  of  action  differs,  the 
former  action  being  founded  on  the  bond 
given  by  the  defendant  in  that  suit,  the  latter 
on  the  bond  given  by  another  party — »/'«.,  the 
surety  who  is  the  defendant  in  this  suit. 

We  think  this  objection  is  valid.  The 
parties  in  the  two  suits  are  not  identical,  and 
the  bond  on  which  the  suit  is  brought  is  not 
the  same  as  that  on  which  the  former  suit 
was  brought. 

The  Judicial  Commissioner's  judgment  is 
reversed,  and  the  case  remanded  for  trial  on 
the  remaining  issues  which  arise  on  it. 


[1859, 


The  20th  January  1865. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  F.  B. 
Kemp  and  F.  A.  Glover,  Puisne  Judges, 

Limitation  (Exemption  from  operation  of)-^ 
Summary  and  interlocutory  proceeding  in 
another  suit. 

Case  No.  68  of  1864. 

Regular  Appeal  from  a  decision  of  Baboo  Koy* 
lash  Chunder  Deb  Roy  Bahadoor,  Second 
Principal  Sudder  Ameen  of  the  24'Pergunnahs, 
dated  the  i8th  December  i86j. 

Ramgopal  Roy  and  another  (Plaintiffs), 

Appellants, 

versus 

Chunder  Coomar  Mundul  and  others  (Defend- 
ants), Respondents. 

Mr,  J.  Cochrane  and  Baboos  Mohtndro 
Lall  Shame  and  Khetter  Nath  Bose  for 
Appellants. 

Messrs,  R.  T.  Allan  and  R.  E.  Twiddle, 
and  Baboos  Anund  Gopal  Paleet,  Dwar- 
kanath  Miller,  Unnoda  P^rshad  Banerjee^ 

15— a  ^ 
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KaUeprosunno  Duti,  and  Baney  Madhub 
%  *     Banerjee  for  Respondents. 

The  plaintiffs,  as  heirs  of  Ramtonoo,  the  husband  of 
one  Bhugobuttee,  more  than  12  years  after  her  death, 
sued  to  recover  lands  alienated  by  her.     As  an  answer 
to  the  plea  of  limitation,  they  alleged  that,  in  a  suit  for 
other  property  brought  against  Bhugobutteein  her  life- 
time, they  presented  a  petition  after  her  death  praying 
to  be  allowed  to  appear  as  her  representatives,  and  were 
opposed  by  one  Beharee  Lall  claiming  to  be  an  adopted 
son  of  Ramtonoo;  that  in  March  1847,  and  within  12 
years  before  suit,  the  Principal  Sudder  Ameen  ordered 
the  plaintiffs'  names  to  be  substituted  for  that  of  Bhu- 
gobuttee  as  defendants  in  that  suit.     Held  by  the  ma- 
jority of  the  Court  {dissentiente  Glover,  J.)  that  these 
proceedings  did  not  bar  the  operation  of  the  old  law  of 
limitation  (Section  14,  Regulation  III.  of  1793.) 

Mr.  Justice  Glover,— The  plaintiffs  in 
this  case  sued  as  heirs  of  one  Ramtonoo  to  re- 
cover the  family  property  in  which  Ramtonoo's 
widow,  Bhugobuttee  Dossee,  held  a  life-inter- 
est. Bhugobuttee  died  on  the  26th  of  Cheyt 
1252  B.  S. ;  but  plaintiffs,  on  endeavouring  to 
take  possession  of  the  property,  were  re- 
sisted by  the  defendants,  who  claimed  under 
a  mortgage  granted  by  the  widow  on  the 
2ist  of  July  1824,  and  foreclosed  by  a  decree 
of  the  Supreme  Court  on  the  25th  of  June 
1827.  The  particulars  of  the  suit  are  given 
in  the  judgment  of  the  High  Court,  dated 
30th  March  last. 

The  Principal  Sudder  Ameen,  before 
whom  the  case  was  originally  tried  on  the 
21st  of  September  i860,  held  that  he  had 
no  jurisdiction,  and  did  not  adjudicate  either 
on  the  point  of  limitation  or  on  the  merits. 
He  considered  that,  as  the  mortgagee's  rights 
had  been  upheld  by  the  Supreme  Court,  the 
Zillah  Courts  could  not  interfere  nor  set 
aside  the  mortgage,  even  though  the  aliena- 
tions by  the  wMdow  were  subversive  of  the 
reversioner's  rights.  On  appeal  to  this  Court, 
however,  the  Principal  Sudder  Ameen's  de- 
ycision  was  reversed,  and  he  was  directed  to 
try  the  case  de  novo— first,  as  regards  the 
» limitation  pleaded  by  defendants,  and  second- 
ly, if  necessary,  on  the  merits  (High  Court, 
30th   March    1864,    Bayley   and   Campbell, 

JJ-). 

On  the  remand,  the  Lower  Court  held  that, 
3.S  Bhugobuttee  Dossee  was  admitted  by  the 
plaintiffs  themselves  to  have  died  not  later 
than  the  26th  of  Cheyt  1252  B.  S.,  a  period 
of  II   years,   11   months,  and  25  days  had 

•  elapsed  before  the  present  suit  was  brought ; 
and  that,  therefore,  in  accordance  with  the 
decision  of  the  Privy  Council  in  the  case 
of  Maharajah  Koonwar  Baboo  and  another 
versus  Nundo  Lall  Singh  (Moore's  Indian 

'  Appeals,  Vol  I'^IIL,  Part  IL,  page  199),  the 


plaintiffs  were  bound  to  give  full  and  satisfactoi 

proof  of  the  date  on  which  their  cause  ( 

action  arose;  and  as  plaintiffs  had  notbeenah 

to  give  such  proof  that  Bhugobuttee  Dos* 

died   on   the    2  6ih   of   Cheyt    1252  (a  fa 

traversed   by   the   defendants,  who   allege 

that   she   died    in    the   preceding  month  | 

Maugh),  this  case  was  barred  by  limitation 

This  is  the  only  point  for  considerafi 

in  this  appeal.  | 

Mr.  Cochrane,  appellants'  Counsel,  <fl 

very   faintly   contested   ihe  point  of  lio^ 

tion  as  argued  before  the  Principal  Sudj 

Ameen.     Indeed,  he  almost  admitted  tb^ 

the  limitation  time  were  to  be  counted  m 

Bhugobuttee's  death,  the  ruling  of  the  Pb 

Council  in  the  case  above  alluded  to  w(' 

put  him  out  of  Court.     But  he  argued 

the  12  years  for  bringing  this  action 

not  be  counted  from  the  date  of  BhugoJ 

Dossee's  death,  but  from  the  31st of" 

1847,  when  the  final   order  regardinfj 

substitution  of  appellants'  name  for  hei 

passed. 

It  appears  from  the  record  that, 
Bhugobuttee  Dossee's  life-time,  a  suitj 
brought  against  her  and  others,  by 
Bhyrub,  to  recover  possession  of  17 
of  land  under  a  bill  of  sale.  Bhugol 
Dossee  died  pendente  lite;  and  tl 
pellants  in  this  suit,  as  the  heirs- 
of  her  husband  Ramtonoo,  filed  a 
in  the  Civil  Court,  praying  to  be  subs 
in  Bhugobuttee's  place  amonst  the  d( 
ants  in  the  case  brought  by  Bhyrub. 
petition  was  filed  on  the  ist  of  May 
On. the  22nd  of  the  month  following,] 
application  was  opposed  by  Beharee 
Ghose,  who  called  himself  Bhugobr 
adopted  son,  and  as  such  claimed  to  repi 
her.  The  Principal  Sudder  Ameen  atfi 
jected  both  applications ;  but,  on  appeal 
Judge,  he  was  directed  to  weigh  the  rf ' 
ive  claims  of  both  parties,  and  subs'ito 
of  them  in  Bhugobuttee  Dossee's  pUce^ 
then  decided  that  there  was  no  si 
proof  of  Beharee  Lall  Ghose's  adoptionj 
that  the  present  appellants'  claims  asj 
were  superior;  he  therefore  ordered 
to  act  as  Bhugobuttee's  representative^ 
defend  the  suit.  This  order  was  givr 
the  31st  March  1847,  and  it  appears  ft 
that  Bhvrub's  claim  was  dismissed 

5thof  A'pril  1848. 
Mr.   Cochrane   contended   that  thi« 


a  case  in  which  appellants'  rights  as 
at-law  of  Bhugobuttee  Dossee  wer« 
suit;  and  that,  as,  until  these  rights  1 
determined,  they  had  no  locus  standi  (1 
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Bduree  Lall  Ghose's  adoption  been  proved, 
pie  iatier's  right  would  have  been  superior 
theirs\  they  were  not  in  a  position,  at 
time  of  Bhugobuitee's  death,  to  sue  the 
jnt respondents;  nor  were  they  compelled 
enter  into  two  sepai'ate  litigations  until 
resall  of  the  first  was  known,  as,  if  that 
alverse,  thev  would  have  incurred  the 
5Q5e  of  the  second  for  nothing.  He 
cd  in  support  of  this  view  the  cases  of 
Enayet  Hossein  versus  Syud  Ahmed 
page  238,  Vol.  VII.,  Moore's  Indian 
is.  and  Pran  Nath  Chowdhree  versus 
Begum,  page  356  of  the  same  vol., 
by  the  Privy  Council  in  1859. 
le  principle  of  the  first  of  these  cases  is, 
[expressly  stated  in  '.he  Privy  CounciTs 
lent,  to  be  applied  to  the  last.  In  that 
ilhe  dispute  was  between  a  mortgagor  and 
jjnv  claiming  as  purchaser  regarding  the 
V  of  redemption;  and  it  was  held  that 
fdispute  was  a  "  good  and  sufficient  cause' 
lin  the  exception  to  the  operation  of 
uion  111.  of  1793,  why  the  mortgagee 
not  have  instituted  proceedings  for 
Jure  within  the  12  years  prescribed  by 
jKeguIation. 
',  it  appears  to  me  that  the  point  in 
of  Pran  Nauth  Chowdhree  is  not  so 
as  in  the  appeal  now  before  us.  In 
wit  the  two  parties  claiming  the  right 
leem  the  mortgage  were  squabbling 
their  respective  claims  ;  and  the  mort- 
who  did  nothing,  was  declared  entitled 
int  the  time  during  which  the  dispute 
pending.  In  this  case  the  real  point 
le  was,  who  was  Bhugobutlee's  legal 
^'  who  was  entitled  to  succeed  to  the 
>Ie  property  in  which,  from  the  death 
imtonoo,  she  had  held  a  life-interest.? 
*/  be,  as  argued  by  the  respondents, 
this  was  a  mere  summary  proceeding, 
lerlocutorv  order  that  had  no  bearin*? 
case  itself.  But  the  result  was  to  give 
[party  succeeding  in  getting  his  name 
itnied  in  J3hugobuttee's  room  an  abso- 
titalar  right  over  all  the  property  in 
le  until  the  summary  award  was  either 
-d  on  appeal  or  set  aside  by  a  regular 
The  so-called  adoj)ted  son  of  Bhugo- 
Dossee  neither  appealed  nor  brought 
iar  suit,  so  that,  as  between  the  present 
Jllant  and  him,  the  award  was  a  final 
and  one  of  the  greatest  possible  im- 
teuce. 

pntil  it  was  given,  appellant   could    not 

»W« own  position.     He  was  opposed  by  a 

^  pouing  forward  a  claim  superior  to  his 

l«nd  ii  cannot,  I  think,  be  said  that  with 


that  uncertainty  hanging  over  his  head,  he 
was  bound  to  commence  fresh  liti^tion 
against  third  parties,  whose  defence,  had 
Beharee  Lall  G hose's  adoption  been  held 
valid,  would  have  been,  quoadhxm^tM,  perfect. 

1  think,  therefore,  that  the  spirit  of  the 
Privy  Council's  judgment  in  the  case  of 
Pran  Nauth  Chowdhree  applies  fairly  to  the 
present  appellant's  suit,  and  1  hold  that  the 
Principal  Sudder  Ameen's  proceedings,  as 
to  the  substitution  of  names,  formed  "a 
good  and  sufficient  cause  "  so  as  to  lake  the 
appellant's  case  out  of  the  operation  of  the 
ordinary  twelve  years'  limitation  law.  I  think 
that  he  is  entitled  to  count  his  twelve  years 
from  the  date  of  the  Principal  Sudder 
Ameen's  order — viz.,  31st  March  1847 — 
which,  as  the  present  suit  was  instituted  on  the 
I st  of  Api il  1858,  would  bring  him  within  time. 

Taking  this  view  of  the  case,  I  would  re- 
verse the  order  of  the  Principal  Sudder 
Ameen,  and  remand  the  suit  to  be  tried  on 
the  merits. 

Mr.  Justice  Kemp. — I  regret  that  I  am 
unable  to  concur  in  the  view  taken  of  this 
case  by  my  learned  colleague. 

The  proceedings  in  the  case  of  Bhyrub 
versus  Bhugobutlee  and  others,  on  the  part 
of  the  appellants  in  this  case,  and  upon  which 
their  learned  Counsel,  Mr.  Cochrane,  relies  as 
taking  the  present  claim  out  of  the  operation 
of  the  statute  of  limitation,  which  in  this  case 
is  the  old  law.  Section  14,  Regulation  III.  of 
1793,  are  not,  in  my  opinion,  sufficient  for 
that  purpose. 

I  would  premise  by  remarking  that  the 
proceedings  of  a  former  Sudder  Ameen  of  the 
24-Pergunnahs,  Mr.  J.  Weston,  dated  the 
31st  March  1847,  were  not  filed  in  the  Court 
below,  nor  have  they  been  filed  in  this  Court 
with  the  permission  of  the  Court.  The  pro- 
ceedings in  question  aje  filed  with  the  record 
of  the  appeal  with  the  following  memorandum 
endorsed  upon  the  petition  representing  it : — 

"  May  be  filed  with  the  appeal  record. 

Dwarkanath  Pauleet, 

July  21st,  1864.  3rd  Assistant." 

This  document  must  have  been  put  in  a 
few  days  before  this  appeal  was  heard.  The 
3rd  Assistant  will  be  called  upon  to  explain 
under  what  circumstances  he  allowed  this 
document  to  form  part  of  the  appeal  record 
without  the  permission  of  the  Court. 

I'he  facts  of  the  case,  in  as  far  as  they  are 
material,  are  briefly  as  follow^ : — 

The  appellants,  plaintiffs  below,  sue  to  set 
aside  a  mortgage  made  by  Bhugobuttee 
Dossee,  the  widow  of  RaAtonoo;  with  the 
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consent  of  the  nearest  heir  then  living,  to  the 

def  A^ants. 

The  mortgage  was  foreclosed  on  the  2Dth 
June  1827,  and  possession  was  given  to  the 
defendants  bv  the  Sheriff  of  the  late  Supreme 
Court  in  July  1828,  from  which  time  the 
defendants  have  been  in  undisturbed  and  un- 
disputed possession  of  the  properties. mort- 
gaged. The  following. tree  will  explain  the 
position  of  the  parties  :— 

Radha  Churn  had  three  sons— 


Tara  Chand.      Gooroopershad.      Ramtonoo. 


Bhugobuttec  Uossee. 

Tara  Chand  and  Gooroopershad  died  with- 
JVo^if-Tara  Chand  died     Out  issue.    Ramtonoo 

before  the  transaction.  left  a  widoW,  BhugO- 

buttee  Dossee,  the  mortgagor.  The  mort- 
gage was  executed  in  the  life-time  of  Gooroo- 
pershad and  with  his  consent,  and  the  sum 
borrowed  was  considerable — Rs.  84,000! 
The  necessity  for  the   mortgage  is  proved 

yiz,,  payment  of  Ramtonoo's  debts  and  the 

Government  revenue,  which  are  legal  neces- 

sities. 

No  steps  were  taken  by  the  present  plaint- 
iffs, who  are  the  daughter's  sons  of  Radha 
Churn,  the  common  ancestor,  to  obtain  a  de- 
claratory decree,  setting  aside  the  mortgage 
as  invalid  during  the  life-time  of  the  widow 
or  of  Gooroopershad.  Eleven  years  1 1  months 
and  25  days  after  the  date  upon  which,  by 
the  plaintiffs'  own  showing,  their  cause  of 
action  arose,  or  from  the  death  of  Bhugobuttee, 
this  suit  is  brought. 

The    defendants    state   that    Bhugobuttee 
died  more  than  twelve  years  before  date  of 
suit,  or  in  Maug  1253,  and  not  in  Cheyt ;  and 
I  am  of  opinion  that  the  plaintiffs  have  failed 
to  prove  that  Bhugobuttee  was  alive  within 
that  period  or  within  the  five  days  required 
to  complete  the  twelve  years,  and  the  onus 
was  on  them.     In  the  Court  below  the  plaint- 
iffs resorted  to  a  subterfuge  to  escape  the 
limitation  law ;  to  wit,  they  averred  that  they 
attempted  to  take  possession  on  the  death 
of  Bhugobuttee,  or  early  in  1253,  and  were 
ousted ;  but  they  wholly  failed  to  prove  this 
averment. 

In  the  Court  below,  the  plaintiffs  never 
attempted  to  show  that  there  was  any  good 
and  sufficient  cause,  such  as  the  pendency 
of  litigation  respecting  the  same  cause  of 
action,  which  precluded  them  from  bringing 
their  suit  at  an  earlier  date.  This  line  of  ar- 
gument is  taken  for  the  first  time  in  this  Court. 
The  proceeding  upon  which  their  learned 
Counsel  relies  i«  dated  the  31st  March  1857. 


Bhvrub    Chunder   sued   Ramlochun  Ra 

Bhugobuttee,  and  others,  for  possession  of  1 

cottahs  of  land  in  the  Court  of  the  Sudd 

Ameen.     Before  Bhugobuttee  could  put  in< 

answer,  she  died.     A  proclamation  was  issue 

calling  upon  her  heirs  to  come  forward  aj 

prosecute  the  defence.     Two  parties  appd 

ed,  the  plaintiffs  in  this  suit  and  Ornopooi 

the   sister  of   Bhugobuttee,   as  guardian 

Beharee  Lall  Ghose,  who,  it  was  alleged,^ 

been  adopted  by  Bhugobuttee  under  a  dec^ 

permission  or  *'  Onoomoteepotro  "  granted 

her  by  her  husband  Ramtonoo. 

The  plaintiffs  rested  their  claims  to  be  i 
representatives  of  Bhugobuttee  upon  the  ^ 
that  they  were  the  grandsons  of  Raq 
Churn,  the  common  ancestor,  and  ihatj 
adoption  never  took  place.  "^'^^^"2 
Ameen  reject  both  their  claims.  On  r 
mary  appeal  by  the  present  plaintiffs, 
Judge  ordered  the  Sudder  Ameen  to  * 
one  of  the  two  parlies,  and  to  admit  th^^ 
Bhugobultee's  representatives,  and  to  pro! 
to  judgment. 

On  the  case  coming;  again  before 
Sudder  Ameen,  he  gave  both  parties  three 
to  bring  their  witnesses  for  cross-exan 
tion,  and  to  submit  any  further  proof, 
guardian  of  the  alleged  adopted  son  gal 
proof.  The  Sudder  Ameen,  therefore, 
mitting  the  truth  of  the  adoption,  and  I 
of  opinion  that  the  present  plaintiffs 
the  heirs  ot  Bhugobuttee,  admitted  the 
her  representatives  for  the  purposes  of; 
suit.  The  order  admitting  them  is  dated 
March  1847,  and  the  suit  of  Bhvrub 
eventually  dismissed.  If  the  plaintift 
allowed  to  deduct  the  time  occupied  m 
Miscellaneous  proceeding,  their  present 
is  in  time;  if  not,.it  is  inevitably  barred. 

The  learned  C 


Rajah  Enayet  Hos- 
sein  versus  Syud  Ahmed 
Rccza. 

Pran  Nath  Chow- 
dhree  versus  Rookee  Be- 
^um  and  others,  Moore's 
Reports,  Vol.  VII. 


in  support  of  biJ 
gument  has  quote( 
cases  noted  in  thei 
gin.  It  app« 
me  that  these  cas 
in  no  ways  simil 
the  present  case. 

In  the  case  of  Rajah   Enayet  Ho 
their  Lordships  observed  that  the  obj< 
Regulation  III.  of   1793  ^as  to  proteOj 
title  of  parties  who  have  been  in  posse* 
under  a  bond  fide  title,  or  what  is  supl 
10  be   a   bond   fide  tiile,   for  the  penc 
twelve   years;    but    that   the    law  was 
to   apply  when   the    party    had  been  - 
eluded  by  good  and  sufficient  cau^ 
bringing  his   suit  within  that  period. 
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tk  case  of  the  Rajah  Enayet  there  had  been/' 
Id  use  the  words  of  the  judgment  in  that 
pse,  "litigation  from  beginning  to  end." 
that  suit  the  parties  in  possession  could 
rdy  *'  upon  quiet  and  unmolested  posses- 
wiihout  notice  of  adverse  claim."  In 
salt  under  consideration,  there  has  been 
previous  litigation  as  to  the  right  of  in- 
itafur  The  possession  of  the  defendant 
been  quiet  and  unmolested  over  a  period 
136  years 

in  the  case  of  Pran  Nauth  Chowdhry,  the 
stion  was  whether  the  mortgagee,  Pran 
was  barred  by  limitation  from  pro- 
Img  to  foreclose  the  parties  entitled  to 
ieem  him.    Their  Lordships  found  that 
re  was  nothing  to  support  an  inference 
the  once  undoubted  right  of  the  mort- 
to  enforce  possession  was  at  an  end, 
barred,  or  incomplete.     Further,  in  that 
there  was  protracted  and  active  litiga- 
bctween  the  heirs  of  the  mortgagor  and 
tfchaser  from  one  of  the  heirs  of  Ram- 
Rai.    Pran  Nauth,  the  mortgagee,  inter- 
in  every  suit,  and  his  rights  were  dis- 
ily  rcser\'ed.     I  cannot  understand  how 
principle  of  these  two  cases  is  applicable 
case  under  consideration.     The  plaint- 
in  this  case  have  not  been  diligent  in 
scuiing  their  claim,  nor  have  they  been 
ided  by  good  and  sufficient  cause  from 
so     The  only  steps  taken  by  them 
the  death  of  Bhugobuttee  in  1845  to 
institution  of  the  present  suit  in   1858, 
been  to  file  a  petition  in  1846,  which  cost 
8  annas,  praying  to  be  admitted   to 
on  a  defence  in  a  suit  brought  for  a 
11  piece  of  land  as  her  representatives, 
proceedings  and  the  order*  of  the 
Sudder  Ameen  in  that 
ji^jt  March  1847.    case  were  summary  and 
185S,  present    jnterlocutory,    and,    in 
my  opinion,  did  not  give 
plaintiffs   a    fresh    starting-point    from 
jdatc  of  such  proceedings. 
»Dg  of  opinion  that  the  Court  should 
favor  parties  who  have  been  guilty  of 
"  laches,  and  that  the  suit  of  the  plaint- 
is  barred,  I  would  dismiss  this  appeal 
costs  bearing  interest,  to  be  paid  by  the 
lianu. 
Chief  yus/ic^.— The  plaintiffs'  claim 
[the  heirs  of  the  husband  of  one  Bhugo- 
who,   according   to  the    allegations 
hihe  plaintiff,  died   11  years,  ir  months, 
'25  days  before  this  suit.     The  plaintiffs 
10  prove  the  date  of  her  death  ;  but  they 
that,  in  a  suit  for  a  small  piece  of  land 
Ui  was  pending  at  the  time  of  the  death 


of  Bhugobuttee,  they  presented  a  petition  in 
the  year  1846,  praying  to  be  allowed  lo^arry 
on  the  defence  as  her  representatives.     One 
Beharee  Lall  Ghose  then  set  up  a  title  as  a 
son    adopted    by    Bhugobuttee.       But     his 
claim  was  rejected  by  the  Principal  Sudder 
Ameen  on  the  31st  of  March  1847.     With 
these     proceedings     the    now     defendants, 
who  claim  as  purchasers  from  Bhugobuttee, 
have  nothing  to  do.     And  I  entirely  concur 
with  Mr.  Justice  Kemp  in  thinking  that  a 
contest  carried  no  farther  than  a  summary 
and   interlocutory   proceeding    of    this   sort 
in  another  suit,  was  no  satisfactory  reason 
for  the  plaintiff  not  proceeding  in  this  suit ; 
and  that  they  were  in  no  way  whatever  pre- 
cluded from  obtaining  redress.    I  think  that 
the   case   does   not   come   within   the  prin- 
ciple of  Pran  Nauth  Roy  Chowdhry  versus 
Rookee    Begum,    Moore's   Indian   Appeals, 
323,  in  which,  until  the  decision  of  the  for- 
mer suit,  the  plaintiff  did  not  know  who  were 
the  proper  parties  to  be  made  defendants  in 
a  suit  to  foreclose — or  Rajah  Enayet  Hos- 
sein    versus    Syud    Ahmed   Reza,    Moore's 
Indian  Appeals,  238,  in  which  the  plaintiff's 
own  title  was  incidentally  in  dispute,  and  ac- 
tually determined  by  the  decree  in  the  for- 
mer suit.     The   appeal   will   be    dismissed 
with  costs  and  interest. 


The  2ist  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 

Macpherson,  Puisne  Judges. 

Voluntary  offering — No  rig^ht  of  action 
against  recipient 

Case  No.  2235  of  1864. 

Special  Appeal  from  a  decision  passed  by  Moul- 
vie  Nazirooddeen  Mahomed ^  Principal  Sud- 
der Ameen  of  Nooghly,  dated  the  lyth  April 
1864,  affirming  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  2gth  September 
1863. 

Mud  dun  Mohun  Ghosal  (Plaintiff), 
Appellant, 

versus 

Nuboram  Chuckerbutty  and  others 

(Defendants),  Respondents, 

Baboo  Tara  Prosunno  Mookcritc  for 
Appellant. 

Baboo  Mohendro  Lall  Seal  for 
Respondenle. 
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A  voluntary  offering  may  be  made  to  any  one 
withdl^  giving  a  right  of  action  to  another  against 
the  recipient. 

In  this  case,  plaintiff  sues  for  the  offerings 
made  to  those  Brahmins  who  ofl&ciate  at 
funerals  of  Hindoos ;  and  he  sues  defendant, 
the  family  priest,  as  having  improperly 
received  those  offerings,  which,  by  usage 
having  the  force  of  law,  should  have  been 
given  to  plaintiff. 

Defendant  pleaded  that,  as  family  priest, 
he  was  entitled  to  those  offerings. 

The  first  Court  held  that  the  family 
Brahmin  priest  might  receive  the  offering, 
and  that  the  Courts  could  not  interfere  to 
prevent  it.  It  therefore  dismissed  plaint- 
iff's suit.  The  Lower  Appellate  Court  also 
dismissed  it  on  the  ground  that  the  offering 
was  voluntary,  and  therefore  might  be  made 
to  any  one  without  giving  a  right  of  action 
to  another  against  the  recipient. 

In  special  appeal,  the  plaintiff's  plea  below 
is  repeated  before  us. 

We  concur  in  the  opinion  of  the  Lower 
Appellate  Court,  which  is  supported  by  the 
principle  of  the  leading  decisions,  S.  D.  A. 
Rep.,  page  428,  1849,  8th  November; 
page  296,  1850,  13th  June;  page  362,  1857, 
13th  March. 

We  accordingly  dismiss  the  special  appeal 
with  costs. 


The  2ist  January  1865. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice^  and  Shumbhoonath  Pundit,  Puisne 
Judge. 

ETidence— -Certificate  under  Act  XXVII. 
of  z86o  (Effect  of)— Mortgage. 

Case  No.  2863  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
W,  AinsliCt  Judge  0/ Patna,  dated  the  2gth 
June  1864^  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  28th  January  1864. 

Bundhoo  Bhugut  (Defendant),  Appellant, 

versus 

Syed  Mahomed  Hossein  (Plaintiff), 
Respondent. 

Mr.  R.  E.  Twidale  for  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

In  a  suit  by  C.  as  purchaser  from  A.  as  heir  of  B.,  the 
grant  of  a  certificate^inder  Act  XXVI I.  of  i860  to  A.,  as 


daughter  and  heir  of  B.,  to  collect  his  debts,  does  not 
preclude  the  defendant,  who  was  not  a  party  to  tbat  pro' 
ceedingc,  from  showing  that  A.  was  not  B.'s  daughter*  ; 
Certain  property,  purchased  in  the  name  of  B.»  w|^ 
mortgaged  by  him  to  the  defendant,  to  whom  a  furtkat 
charge  was  subsequently  executed  by  D.,  E.,  and  F.  || 
a  suit  for  redemption  by  plaintiff  claiming  title  as  hetr  ^ 
B. — Held  that  the  defendant  was  at  liberty  to  show  t1|Bi| 
B.  was  only  a  trustee  for  D.,  E.,  and  F.  ; 

The  plaintiff,  as  purchaser  from  Sudroa 
nissa,  who  is  alleged  to  be  the  daughter  <[ 
Mehndee  Hossein,  sues  for  possession  of  oef 
tain  property  which  formerly  stood  in  tli| 
name  of  Mehndee  Hossein,  and  was  iiiOf| 
gaged  by  him  to  the  defendant  to  sectt|| 
Rs.  1 50.  The  defen  dant  alleged  that  Mehndoi 
Hossein  was  only  a  trustee  for  Mozufffi 
Hossein,  Luteefun,  and  Wuzeerun ;  and  lb| 
Muzuffur  Hossein,  Luteefun,  and  Wuzeeruj 
subsequently  executed  a  bond  to  him  to  si 
cure  a  further  sum  of  Rs.  350,  the  inters 
upon  which,  by  a  subsequent  arran^emol 
was  charged  upon  the  land.  ^^ 

The  plaintiff  put  in  a  certificate  obtain^ 
by  Sudroonissa,  under  Act  XXVII.  of   i 
enabling  her  to  collect  the  debts  of  Mi 
dee  Hossein. 

The  Judge   refused   to  try   the    quel, 
whether  Sudroonissa  was  the   daughter 
Mehndee  Hossein ;  and,  on  the  question 
ther  the  property  belonged  to  Mehndee 
sein  or  Mozuffur  Hossein  and  the  two  ladi 
says  that,  as  the  plaintiff  has  failed  to  prodt 
any   deed  from  which   he  could    infer 
Mehndee  Hossein  was  a  mere  nominal  pj 
if  the  defendant  chose  to  treat  him  as 
cipal,  not  knowing  him  to  be  an}thing 
he  can  not  turn  round  and  refuse'to  ackn^ 
ledge  his  title;  that  if  he  knew   him    to 
a   nominal   party,   he  should   have    se<__ 
good  evidence  of  it.     He  affirms  the   dt 
sion  of  the  first  Court,  dismissing  the  suit. 

The  defendant  appeals. 

We  think,  in  the  first  place,  that  althot 
as  between  Sudroonissa  and  any  other  \m\ 
diate  heir  of  Mehndee  Hossein  who 
have  appeared,  the  granting  of  the  cent 
under  Act  XXVII.  of  i860  might 
been  conclusive  evidence  that  she  was 
daughter  and  heir  of  Mehndee  Hossein, 
not  so  as  against  the  defendant,  who  was  L 
party  to,  and  not  bound  by,  that  proceedilj 
and  that  he  was  at  liberty  to  show  that  Sii 
roonissa  was  not  the  daughter  of  Mehndi 
Hossein.     The  Judge  must  try  this  questib 

Secondly^  we  think  that  although,  no  deal 
the  fact  that  the  purchase  was  in  the  nail 
of  Mehndee  Hossein  \%  primd  facie  evidc**i 
that  he  was  the  party  legally  iQteT«ste<i 
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|k  purchased  property,  and  although  it  is 
that  the  defendant,  who  took  a  mortgage 
him,  ought  not  to  be  allowed  to  defeat 
claim  to  redeem  simply  by  setting  up  the 
of  a  stianger,  still,  if  the  circumstances 
to  the  inference  that  Mehndee  H ossein 
admitted  the  title  of  Mozuffur  and  the 
and  still  more  if  it  appears  that  he, 
other  the  plaintiff,  who  now  assumes  to 
nt  him,  is  colluding  with  Mozuffur  or 
one  else  to  defeat  the  rights  of  the  de- 
t  as  mortgagee,  or  the  title  of  the  ladies, 
presumption  will  not  bar  the  right  of 
defendant   to  show  what   are   the  true 


rights  and  interests  of  the  parties  at  the 
present  time.  •  / 

The  suit  for  rent,  notwithstanding  the  ex- 
istence of  the  mortgage,  the  subsequent  suit 
by  Mozuffur  to  redeem  his  2  annas  i  pie  share 
on  payment  of  Rs.  150  only,  and  the  pre- 
sent suit  following  each  other,  lead  to  doubts 
in  our  minds  whether  the  parties  are  not  col- 
luding together  and  trying  to  defeat  the  title 
of  the  defendant  as  mortgagee. 

It  will  be  convenient  to  make  Wuzeerun 
and  Luteefun  parties,  and  the  Judge  must  try 
the  question  as  to  whether  Mehndee  Hossein 
or  the  others  were  the  real  purchasers. 
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The  2ist  January  1865. 
Present : 

k  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  Judges, 

Pottah— (Tender  of,  by  Landlord). 

Case  No.  2425  of  1864. 

«/  Appeal  from  a  decision  passed  by  the 
'udge  of  JessorCt  dated  the  2nd  June  1864^ 

irmiHga  decision  passed  by  the  Principal 
r  Ameen  of  that  District^  dated  the 
itt  June  1862, 

boroonath  Roy  and  others  (Plaintiffs), 
Appellants^ 

versus 

r.Gow  Smith  and  others. (Defendants), 

Respondents, 

\o9s  Sreenath  Doss  and  Obhoy  Churn 
Bose  for  Appellants. 

Ur,  R.  T,  Allan  for  Respondents. 

^  ejectment  and  mesne-profits  before  Act  X. 

The  defendant  (a  planter)  was  allowed  to 

ra  possession  of  certain  lands  until  a  certain 

^*l»s  he  was  to  relinquish  all  but  those  fit  for 

cnltiTatbn,  which  he  was  to  keep  on  paying  rent 

taking  a  pottkh  from,  the  plaintiff.  The  plaintiff 

that  the  defendant  did  not  take  a  pottah ;  the 

It  answered  that  one  was  refused  him,  though 

^*     Held  that  the  landlord  was  bound  to 

»  positive  tender  of  a  pottah,  and  not  to  insist  on 

It  taking  the  initiative. 

fc  suit,  which  was  brought  before 
X.  of  1859  came  into  operation,  was 
by  the  special  appellant  (plaintiff 
Conn  below)  to  eject  the  defendant 
135  bccgahs  of  land,  and  to  recover 
-profit*. 

Voi.n. 


It  appears  from  the  record  that,  (yi  the 
plaintiflFs'  taking  possession  of  his  projllrty, 
an  under-tenure  purchased  by  him  at  auction, 
he  was  opposed  by  the  special  respondent, 
who  disputed  his  right  to  enter  on  certain 
lands.  The  difl5culty  was  settled  by  allow- 
ing'the  special  respondent  to  continue  in 
possession  of  the  lands  claimed  till  the  year 
1260  B.  S.,  when  he  was  to  relinquish  all 
but  those  fit  for  indigo  cultivation ;  these  he 
was  to  keep  on  paying  rent  to,  and  taking  a 
pottah  from,  the  proprietor — /*.  e,y  the  special 
appellant. 

He  (special  appellant)  pleads  in  this  case 
that  the  planter  did  not  take  this  pottah.  The 
special  respondent  retorts  that  one  was  never 
offered  to  him,  but,  on  the  contrary,  was 
refused  on  application. 

The  Principal  Sudder  Ameen  dismissed 
the  suit. 

It  is  urged  in  special  appeal : — 

ist.  That  the  onus  of  proving  tender  of 
pottah  was  wrongly  imposed  on  special  ap- 
pellant; and  that,  as  the  special  respondent 
holds  the  land  without  lease  and  without  pay- 
ment of  rent,  he  ought  to  be  ejected ;  and, 

md.  That  the  special  respondent  has  fail- 
ed to  act  up  to  the  provisions  of  the  dufa- 
waree  agreement,  and  is  therefore  liable  to 
ejectment. 

We  see  no  reason  whatever  to  interfere  in 
this  case.  The  special  respondent  has  de- 
posed on  oath  that  he  applied  for  a  pottah, 
and  was  refused ;  and  the  circumstances  of 
the  case  prove  to  demonstration  that  there 
could  have  been  no  neglect  on  his  part  to 
carry  out  the  agreement,  and  take  a  pottah. 
The  land  was  absolutely  essential  to  the  spe- 
cial respondent  for  indigo-growing  purposes ; 
and  to  suppose  that  special  respondent  refused 
to  come  forward  and  offer  to  take  what 
offered  to  him  his  sole  chance  of  success,  is  too 
absurd  a  proposition  to  be  entertained  for  a 
moment.  -v# 
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But«we  would  go  farther  than  this,  and 
say  rfiat,  in  such  cases  as  this,  the  landlord 
is  bound  to  make  a  positive  tender  of  a  pot- 
tah,  and  not  to  insist  on  his  tenants  taking 

the  initiative.  . 

The  special  appellant,  we  observe,  claims 
to  hold  the  special  respondent  to  the  terms 
of  the  dufawaree  agreement.  We  have  read 
this  document.  It  is  to  the  effect  that  '' the 
saheb  shall  take  a  potlah  for  all  his  indigo 
lands  which  shall  remain  in  the  saheb's  pos- 
session, and  that  special  appellant  will  re- 
ceive rent  for  the  same  according  to  custom 
after  measurement." 

So  then,  as  no  measurement  has  yet  been 
carried  out,  the  special  appellant  has,  strictly 
speaking,  no  locus  standi  at  all.  The  pottah 
was  to  be  a  consequence  of  the  measure- 
ment, naturally  enough,  as,  without  a  mea- 
surement, there  were  no  means  of  determin- 
ing the  quantitv  of  land  in  the  special  re- 
spondent's possession  ;  and,  as  that  measure- 
ment was   not   made,    no   pottah   could  be 

^^Tn"*no  point  of  view,  therefore,  has  the 
special  appellant  the  slightest  vestige  of  a 
case,  and  we  dismiss  the  special  appeal  with 
costs  and  interest. 


The  2 1  St  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 


Sale  in  execution  of  decree  (Reversal  of,  for 
irrcgularity)-Onus    probandi-Non-issue    of 

notice. 

Case  No.  2533  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Bhaugulpore, 
dated  the  loih  August  i864.affirmif2g  adeci^ 
sion  passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  3rd  February  1864. 

Musst.  Nufusa  (Defendant),  Appellant^ 

versus 

Syud  Mahomed  Akbar  Gazee  and  others 
(Plaintiffs),  Respondents, 

Mr,  A,  K  Lingham  and   Baboo   Tarucknath 

Sein  for  Appellant. 

Mr.  John  Baptist  for  Respondents. 

When  a  iudjrnient-debtor  sues  to  set  aside  a  sale  in 
execution  ot  a  dec|pe  on  the  ^ound  of  irregularity,  the 
^us  of  proving  the  irregulanty  is  on  him. 


The  non-issue  of  notice  is  not  an  irregnlarity  thata 
vitiate  a  sale. 

The  special  appellant  in  this  case  is  U 

auction-purchaser  at  an  execution  of  decn 

sale  of  a  9-anna  share  of  Mouzah  Mosla| 

poor)  and  the  plaint  was  to  set  aside  d 

sale  on  the  ground  of  irregularity  of  pro< 

dure.  . 

The   special   respondent   (plaintiff  in  l 

Court  below)  was  the  judgment- debtor,     j 

It  appears  from  the  record  that  the  exe^ 

tion  of  decree  case  w^as  struck  oflE  on  the  i^ 

of   July    1854.     Under    this    execution  ^ 

usual  notices  were  duly  issued ;  this  is  ^ 

mitied. 

On  the  22nd  of  August  following,  exi 
tion   was   revived,  and   on   the   5th  of  1 
cember  in  the  same  year  the  estate  was  "^ 
the  sale  being  confirmed  by  the  Judge  0 
13th  of  February  1855. 

The  purchaser,  on  getting  possession, 
the  present  special  respondent  and  other 
ties  to  set  aside  an  alleged  mokururec 
preferred   by  them   against  his  claim 
got  a  decree  against  the   so-called  n 
ureedars  on  the  28th  of  December  1858, 
was  confirmed  in  appeal  just  one  yearl 
viz.,  on  the  29th  of  December  1859. 
The  special  respondent  in  this  case 
set  aside  the  sale  of  the  5th  of  Deo 
1854,  on  the  ground  that  no  ishtahar 
tachment  was  issued,  and  that  the  sal 
therefore  irregular;  and   succeeded  in 
ting  a  decree  from  both  the  Lower  Cou- 
It  is  urged  in  special  appeal — (i)  Tb 
plaintiff,  who  alleged  that  there  had  bf 
irregularity,  was  bound  to  prove  it,  v 
the   Principal   Sudder   Ameen   bad    I 
the  onus  on  the  defendant;  and  (2) 
supposing  an  irregularity  proved,  it  wi 
o^  a  nature  to  cause  any  loss  or  damage 
judgment-debtor,  and  could  not,  the* 
justify  a  reversal  of  the  sale. 

We  think  that  both  points  roust  be 
in  favor  of  the  special  appellant, 
judgment  of  the  Priv}'  Council,  dat 
Qth  of  December  1862,  Rajah  Mohesh 
Singh     versus     Kishnanund     Misser 
another  (Marshall's  Reports,  page  592). 
clearly  laid  down  that,  where  it  is  W 
that  the  notices  required  by  Regulation 
of  1795,  Section    12,  had  not  been  al 
previous  to  the  sale,  the  onus  of  proviD] 
default  in  affixing  the  notices  lay  npo* 
judgment-debtor,  and  not  upon  the  an 

purchaser. 

On  the  second  objection,  we  obsenT 
the   principle   of  the   Pri\7   Council  i« 
applies  to  it  equally   with  the  other-  4 
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ikhoogh  the  non-issue  of  notice  under  cir- 
pUDiUnces  iiiie  the  present  may  ■  be  an 
Ib^alaritf,  stili  it  is  not  one  that  can  viii- 
i  sale.  It  is  admitted  that  notice  was 
in  the  first  execution  ;  and,  as  observed 
[llttjadgment  above  mentioned,  "  it  would 
iCMirarj  to  general  principles  and  a  sense- 
addition  to  all  the  vexations  of  delay 
the  course  of  procedure,  to  hold  that 
for  any  reason,  satisfactory  or  not,  the 
iUion  of  a  final  decree  in  a  suit  fails  or 
aside,  and  the  proceedings  as  regards 
Kccuiion  are  taken  off  the  file,  the  whole 
lis  discontinued  thereby,  and  the  further 
lings  for  the  same  purpose  were  to  be 
ikiered  ^  taken  in  a  new  suit." 
lis  ruling  would,  we  observe,  sufficiently 
this  case,  but  there  is  also  one  of  the 
fSodder  Dewanny  Adawiut  which  is  pre- 
iy  on  all-fours  with  it.  It  was  held  by  that 
(loth  April  1858,  Sudder  Dewanny 
Iwiat,  Xo.  151  of  1857,  UmritLall  Sahr>o 
] another,  appellants)  that  where  the  noti- 
of  sale  required  by  Regulation  VII.  of 
is  admitted  to  have  been  completed, 
ibre  to  publish  a  notice  of  attachment, 
in  terms  to  the  notification  of  sale,  is 
material  deviation  from  the  provisions 
law. 

f«  therefore  reverse  the  decision  of  the 
eipal  Sadder  Ameen,  and  uphold  the  sale 
[all  costs  on  the  special  respondent. 


The  2  ist  January  1865. 

Present  : 

Honble  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  Judges, 

Gut  for  possession — Admission  of  dis- 
possession—Onus probiuidL 

Case  No.  2342  of  1864. 

Appeal  from  a  decision  passed  by  Mr. 
L  Beaufort,  fudge  of  the  24'Pergunnahs, 
the  23rd  July  1864,  affirmiyig  a  decision 
'dby  Baboo  Koylash  Ch  under  Deb,  Second 
^eipal  Sudder  Ameen  of  that  District,  dated 
9th  May  1863. 

iwab  Nazir  Sidhee  Nuzeer  Ali  Khan 
Bahadoor  (Plaintiff),  Appellant^ 

versus 

oomcsh  Chtinder  Mitter  (Defendant), 
Respondent. 

Mmrt.  G.  C,  Paul  and  A.  F.  Lingham 
i  for  Appellant. 

v  Dwarkanalh  Milter,  Kalee  Mohun 
tt,  Chunder  Madhub   Ghose,   Unnoda 


Pershad  Banerjee,  and   Romesh  Chunder 
-Mitter  for  Respondent.  S 

When  a  plaintiff  sues  for  possession,  admitting  that  he 
was  dispossessed  more  than  ten  years  before  suit,  the 
onus  is  on  him  to  show  that  he,  or  some  person  througfh 
whom  he  claims,  was  in  possession  at  some  time  within 
twelve  years. 

This  was  a  dispute  between  the  proprie- 
tors of  two  Soonderbun  lots,  Nos.  70  and 
79,  for  possession  of  a  strip  of  land  lying 
contiguous  to  both.  The  special  appellant 
(plaintiff  in  the  Court  below)  is  the  owner 
of  lot  No.  79. 

Special  respondent  takes  a  prelTminary 
objection  to  this  appeal  being  heard,  on 
the  ground  that  the  Judge  has  found  as 
a  fact  that  the  other  side  have  not  been 
able  to  prove  possession  at  any  time,  and 
are  consequently  barred  by  limitation. 

It  is  contended  by  the  special  appellant 
that  the  land  in  dispute  is  a  narrow  strip 
of  jungle  of  which  there  could  be  no  actual 
possession,  and  that  the  law  of  limitation 
could  not,  therefore,  be  applied.  He  con- 
tended that  in  such  a  case  possession  must 
follow  title. 

On  looking  into  the  record,  we  find  from 
the  special  appellant's  own  statement  of  the 
case,  that  the  land  in  dispute  cannot  be 
jungle,  inasmuch  as  it  is  valued  at  upwards 
of  Rs.  1,600,  more  than  Rs.  5  a  bee- 
gah,  and  inasmuch  as  special  appellant  has 
claimed  no  less  than  Rs.  1,500  as  mesne- 
profits. 

For  the  rest  we  observe  that,  as  the  special 
appellant  himself  admits  that  he  has  been 
dispossessed  since  the  26th  of  July  1851, 
or  more  than  ten  years  before  the  institution 
of  the  present  suit,  the  onus  probandi  was 
on  him  to  show  that  he,  or  some  person 
through  whom  he  claimed,  was  in  possession 
at  some  time  within  the  period  of  twelve 
years.  And  to  use  the  words  of  the  Privy 
Council  in  the  case  of  Maharajah  Koonwar  z/. 
Baboo  Hetnarain  Singh  (Moore's  Indian  Ap- 
peals, Volume  VIII.,  page  200),  ''no  proof 
of  anterior  title  in  his  favor,  such  as  would  be 
involved  in  a  boundary  question,  could  re- 
lieve him  from  this  onus,  or  shift  the  onus 
on  the  defendants  by  compelling  them  to 
prove  time  and  manner  of  possession.'' 

Now,  the  Judge  has  found  as  a  fact  that 
the  special  appellant  has  '*  never  held  pos- 
session of  the  land  in  dispute ;  that  he  has 
undertaken  to  prove  that  he  is  entitled  to 
certain  lands  of  which  he  has  confessedly 
never  had  possession ;  and  that  he  has  failed 
to  show  any  title,  and  to  prove  that  the  pre- 
vious proprietors   of   lot   I^Oi    79  ever  h^ 
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posseaBion  of  them."  He  has  found  also  as  a 
fact^hat  the  special  respondents  have  had 
possession  of  the  lands  for  the  last  ten  years 
at  least. 

This  being  the  case,  and  with  advertence 
to  the  precedent  above  quoted,  the  special 
appellant  would  clearly  be  out  of  Court,  the 
onus  being  on  him,  and  he  being,  in  the 
Judge's  opinion,  altogether  unable  to  dis- 
pose of  it. 

Under  such  circumstances,  it  was  unne- 
cessary for  the  Judge  to  have  taken  up 
the  case  on  its  merits.  He  did  so,  we  must 
suppose,  in  order  to  dispose  of  the  case 
more  completely  ;  but  the  special  respondent's 
title  was  on  the  evidence  unassailable  on  the 
primary  question  of  limitation. 

We  dismiss  the  appeal  with  costs. 


The  23rd  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges, 

Mahomedan  law  (Sheeas) — Custody  of  minor 
female  child — Damages. 

Case  No.  2505  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Grish  Chunder  Ghose  Roy  Bahadoorf  Prin- 
cipal Sudder  Ameen  of  the  24'PergunnahSt 
dated  the  10th  June  1864^  affirming  a  decision 
of  Baboo  Mohendro  Nath  Bose^  Additional 
Moonsiff  of  that  District  y  dated  the  2Sth  March 
1864. 

Musst.  Raj  Begum  (Defendant),  Appellant, 

versus 

[  Nawab  Reza  Hossein.  alias  Acha  Shaheb 
(Plaintiff),  Respondent, 

Baboo  Bamachurn  Banerjee  for  Appellant. 

Mr,  R,  E,  Twiddle  for  Respondent. 

Held  (according"  to  a  futwaof  the  Cazce-ool-Cozaat) 
that,  amongst  Sheeas,  the  custody  of  a  female  child  rests 
with  the  mother  onlv  up  to  the  seventh  year. 

Section  192,  Act  VI 11.  of  1S5Q,  only  applies  to  suits  for 
damages  for  breach  of  contract,  and  docs  not  authorize 
damages  for  refusal  of  a  mother  to  comply  with  an  order 
of  Court  to  d«;liver  up  her  daug^hter. 

The  parties  to  this  suit  are  Mahomedans 
of  the  Sheea  sect.  The  respondent  was  the 
plaintiff  in  the  Court  of  first  instance,  and 
sued  to  recover  possession  of  his  daughter, 
an  infant,  in  the  custody  of  the  defendant. 
The  defendant  was  the  plaintiff's  moteh 
wife — i,  e,,  by  an  inferior  kind  of  marriage, 
^-but  recently  left  him,   carrying   with   her 


•  See  Macnaghten*s 
Mahomedan  Law,  p. 
63 ;  also  the  Hydaya, 
I,  388. 


their  daughter,  whom  the  Lower  Confts  \a 
found  to  be  between  7  and  8  years  of  a] 
The  plaintiff  put  forward  a  case  of  misa 
duct  on  the  part  of  the  defendant,  disquali 
ing  her  for  the  custody  of  the  daughter;  I 
that  case  has  not  been  established,  althoq 
the  Lower  Appellate  Court  says  that  *Mnii 
if  the  minor  daughter  be  allowed  to 
main  with  her  mother,  there  is  every  p 
bability  of  her  character  being  staine 
Both  the  Lower  Courts  decided  in  the  plal 
iff's  favor,  being  of  opinion  that,*  accord 
to  Mahomedan  Law,  the  father  is  entitled 
the  custody  of  a  minor  daughter  above  I 
age  of  7  years. 

In  appeal  it  is  urged  that  the  decis 
which  has  been  passed  is  wrong ;  and  d 
according  to  Mahomedan  Law,  the  moihj 
entitled  to  the  custody  till  the  minor  an 

puberty.*  This  majj 
true  so  far  as  Mahoi 
ans  of  the  Soonee 
are  concerned ;  bat 
Soonee  Law  is  inA 
cable  to  the  present  case,  the  parti« 
which  are  all  Sheeas,  It  appears  to  0* 
the  Lower  Courts  have  adopted  a  pi 
course,  and  have  come  to  a  right  condl 
in  the  matter.  The  question  being  01 
Sheea  Law,  a  reference  was  made  to 
Mahomedan  Law  Officer  of  the  Preside 
the  Cazee-ool-Cozaat,  who  gave  it  as  hit 
nion  that  the  Sheea  Law-books  ruled 
amongst  Sheeas,  the  custody  of  a  fi 
child  rests  with  the  mother  only  up 
seventh  year,  alihough  some  Moulviea 
it  rested  with  her  till  the  ninth.  The  ' 
finding  this  opinion  supported  by  i 
other  authorities,  have  adopted  it,  and 
upon  it.  In  our  opinion,  the  law  has 
laid  down  correctly,  and  so  far  as  that 
is  concerned,  we  see  no  reason  to  in 
with  the  decree  appealed  from. 

But  the  decree  not  only  orders  the 
ter  to  be  delivered  up,  but  goes  on  to 
that    for    every    month    during  whi 
defendant  fails  to  comply  with  the  ord 
shall  pay  to  the  plaintiff  100  rupees  b; 
of  damages,  and  this  direction  is  said 
made  in  accordance  with  Section  19^ 
VIII.  of  1859.     That  Section,  howevei 
no  reference  whatever  to  a  case  like  thi 
is  expressly  limited  to  cases  "  where  thi 
is  for  damages  for  breach  of  contract." 
is  not  an  action  for  damages  for  brc 
contract,  and  therefore  no  damages  c 
awarded  in  it.     So  much,  therefore, 
decree  of  the  Lower  Court  as  orders  * 
damages  to  be  paid  must  be  set  aside. 
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yhiotiff  must  enforce  his  decree  in  the  usual 
Banner,  and  the  provisions  of  the  law  are 
npij  sufficient  if  actively  enforced. 
I  The  decree  appealed  from  must  be  altered 
■  above  indicated  ;  and,  under  the  circum- 
BQces,  the  parlies  must  respectively  bear 
ieiroffn  costs  of  this  appeal. 


The  23rd  January  1865, 

Present :  x 

Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson.  Puisne  fudges. 

Jodfmest  (of  Appellate  Court)— Reversal  of 
decision  of  Lower  Court  - 

Case  No.  2299  of  1864. 

ial  Appeal  from  a  decision  passed  by  Mr. 
L  W.   Hutchinson f   Additional    Principal 
udder  Ameen  of  East  Burdwan^  dated  the 
May  1864,  reversing  a  decision  of  Baboo 
'aniath  Banerjee^  Additional  Moonsif  of 
District,  dated  the  i  tth  July  1863, 

Kaitick  Nepit  (Defendant),  Appellant. 

versus 

Personomyee  Neplinee  (Plaintiff). 
Respondent. 

Bahoo  Bhobany .  Churn  Dutt  for 
Appellant. 

Bahoo  Chunder  Madhub  Ghose  for 
Respondent. 

« tile  duty  of  an  Appellate  Court,  in  reversing'  the 
|h»  of  an  inferior  Court,  to  explain  its  reasons  for 

ntifF   sued   her  husband   for   mainte- 

on  the  allegation  that  her  husband 

ed  her  and  drove  her  from  her  home. 

ei)dant*B  case  was  that  plaintiff,  having 

unchaste,    was   not  entitled   to   claim 

finance,  and  that  a  claim  of  this  charac- 

by  plaintiff  had  already  been  dismissed 

[the  Criminal   Court,  and  could  not  be 

d  ir.  the  Civil  Court. 

first  Court  held  that  the  present  suit 

lie,   but  dismissed  plaintiff's    claim, 

its  reasons  in  detail  for  thinking  her 

nl  conduct  was  proved,  and  that  she 

therefore  np  legal  right  to  any  mainte- 

from  her  husband. 

Lower  Appellate   Court  stated   that 

Hoestion  whether  this  suit  would  lie  in  the 

Coort  was  not  urged  before  it.     On  the 

the  Lower  Appellate  Court  records — 

vmst  be  borne  in  mind  that  plaintiff  is 

of  a  very    serious    crime    against 

»«jr  ttd  religion.     If   the    Civil    Court 


were  to  pronounce  her  guilty,  she^  would 
be  totally  lost  and  without  pity :  m  her 
despair  she  might  be  driven  to  do  that 
which  she  ought  not  to  do.  I  have  care- 
fully considered  the  evidence  produced 
against  her,  but  fail  to  perceive  that  she 
is  guilty  of  adultery." 

The  plaintiff's  suit  was  accordingly  decreed 
by  the  Lower  Appellate  Court.  Defend- 
ant appeals  specially,  urging  that  the  above 
judgment  does  not  give  any  reasons,  as  re- 
quired by  Section  185,  Act  VIIL  of  1859,  for 
overruling  the  contrary  finding  of  the  first 
Court ;  and  that  he  is  entitled  to  the  opinion 
of  the  Lower  Appellate  Court  as  to  why 
the  evidence  which  satisfied  the  first  Court, 
and  referred  10  by  it  in  detail,  did  not  satisfy 
the  Lower  Appellate  Court. 

We  think  this  objection  valid,  and  we  ac- 
cordingly remand  the  case  for  the  Lower 
Appellate  Court  to  give  its  reasons  for  not 
crediting  the  evidence  and  facts  noticed  by 
the  first  Court. 

It  is  the  duty  of  an  Appellate  Court,  in 
reversing  the  decision  of  the  inferior  Court, 
to  explain  its  reasons  for  so  doing ;  and  Act 
VIII.  of  1859  specially  directs  that  this 
shall  be  done. 

Remand  accordingly. 


The  24th  January  1865. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Sale  of  Talook  for  arrears  of  rent— Rights  of 

purchasers. 

Case  No.  1968  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  J.  Cockburnf  Additional  Judge  of  Backer^ 
gunge,  dated  the  30th  April  1864,  reversing  a 
decision  passed  by  Baboo  Nobin  Kishen  Paul  it, 
Principal  Sudder  Ameen  of  that  District, 
dated  the  i6th  May  i86j. 

Jeebun  Singh  Burmono  f Plaintiff j. 
Appellant, 

versus 

The  Collector  of  Backergunge  (Defendant), 

Respondent. 

Baboos  Kalee  Mohun  Dass  and  Hem  Chun- 
der  Banerjee  for  Appellant. 

Bahoo  Kishen  Ki shore  Ghose  for 
Respondent. 

The  Government  having-  once  recognized  the  plaint- 
ifF*s  talook  by  sellinfjr  it  for  arrears  of  rent  to  the 
parties  through  whom   the  plaintiff  claim*:,   and    no 
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disclaimer  of  his  talookdaree  rigfht  having"  ever  been 
mad^b^  the  plaintiff, — Held  that  it  was  not  compe- 
tent OT  the  Government  to  deny  the  title  of  a  tenure 
which  it  had,  by  selling  once,  guaranteed  to  the  pur- 
chasers. 

It  appears  that  Government  is  the  pur- 
chaser at  a  sale  for  arrears  of  revenue  of  a 
large  and  well-known  estate  called  Pergun- 
nah  Bozoorgomedpore,  situated  in  Zillah 
Backergunge.  The  Government  lately  put 
up  a  talook,  Bunder  Backergunge,  for  sale, 
styling  it  a  khas  mehal,  and  ignoring  all 
under-tenures  in  it.  The  plaintiff  now  sues 
for  a  confirmation  of  his  right  as  a  shikmee 
talookdar  under  the  zemindar,  Government, 
the  purchaser.  He  pleads  that  his  lalook 
was  mentioned  in  the  old  papers  of  the  estate 
at  the  time  of  Mr.  Thompson's  butwarrah  and 
^measurement  of  the  pergunnah  ;  that  Govern- 
ment itself  sold  the  under-tenure  in  1844 
for  arrears  of  rent  under  Clause  7,  Section 
15,  Regulation  VII.  of  1799,  when  it  was 
purchased  by  parties  from  whom  he  has  de- 
rived his  title ;  that  in  the  face  of  the  sale  and 
acknowledgment  of  the  tenure  by  Govern- 
ment, it  cannot  now  ignore  the  same.  He 
therefore  prays  to  have  its  existence  con- 
firmed. 

Government  cannot  and  does  not  deny 
the  existence  of  these  facts,  but  pleads  that 
plaintiff  has  taken  from  it  farming  leases  and 
executed  kubooleuts  inconsistent  with  the 
existence  of  the  talook,  and  that,  therefore, 
it  is  now  incompetent  to  him  to  claim  under 
a  title  which,  on  the  supposition  that  it  once 
existed,  he  has  advisedly  relinquished. 

We  think  the  case  is  a  very  simple  one. 
As  long  as  Government  was  the  zemindar  of 
Bozoorgomedpore,  the  under-tenants  entered 
into  arrangement  with  Government,  not  be- 
ing particular  as  to  the  designation  given  lo 
them.  Now,  Government  is  about  to  sell 
or  has  sold  its  zemindary  rights  ;  and  the 
under-tenants  assert  their  old  rights  against 
the  zemindar,  who  is  likely  to  enter  by  right 
of  purchase.  In  this  case.  Government 
have  recognised  the  talook  of  plaintiff,  and 
have  sold  it  for  arrears  of  rent  to  the  parties 
from  whom  the  plaintiff  claims;  and  no  clear 
disclaimer  of  his  talookdaree  title  has  ever 
been  made  by  plaintiff.  Under  these  cir- 
cumstances, we  think  it  is  not  competent 
to  Government  to  deny  a  title  of  a  tenure 
which  they  have,  by  selling:  once,  guaran- 
teed to  the  purchasers.  We  therefore  re- 
verse the  order  of  the  Lower  Appellate  Court, 
and  declare  that  the  sale  of  Government 
rights  as  zemindar  in  the  talook  Bunder  Back- 
ergunge is  mad%  subject  to  the  existence  of 


plaintiff's  under-tenure.  This  judgment  wil 
not  affect  any  right  which  the  zemmdar  ma 
have  under  the  law  in  force  to  take  steps  k 
raising  the  Tents  to  be  paid  by  plaintiff.  Th 
special  appeal  is  decreed  with  costs. 

The  24th  January  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  A.  G.  Ma 
pherson.  Puisne  Judges. 

Mahomedan  law — Pre-emption—Fictitious 

Sale. 

Case  No.  2087  of  1864. 

Special  Appeal  fr'>m  a  decision  passed  by  M\ 
W,  Ainslicy  Judge  of  Patna,  dated  the  0 
May  j'864,  reversing  a  decision  passed  t 
Moulvie  Syed  Stikhamut  Hossein,  Princifi 
Sudder  Ameen  of  that  District,  dated  M«fl 
January  1864.  j 

Musst.  Mohno  Bibee  (one  of  the  Defendaa 

Appellant, 

versus 

Juggurnath  Chowdhry  (Plaintiff), 
Respondent, 

Mr.  C,  Gregory  and  Baboo  Roopnath 
Banerjee  for  Appellant. 

Baboo     Unnoda     Pershad     Banerjee 
Moulvie    Syud    Murhamut    Hossein 
Respondent. 

There  is  no  right  of  pre-emption  where  therej 
not  been  a  real  bond  fide  sale  according  to  the  ' 
medan  Law. 

The  only  question  in  this  case  is  whei 
according  to  Mahomedan   Law,  a  right; 
pre-emption  can  arise  on  a  fictitious  sale.  1 
appellant  conveyed  certain  properly  by  \ 
of  sale  to  the  defendant  Goopeenath.  Th 
upon  the  plaintiff  claimed  the  right  of 
emption  in  the  property,  and  instituted 
suit  to  establish  that  right  and  to  get 
session.    The  appellant  and  Gopeenath, 
were  the  two  defendants,  pleaded  in  e 
that  the  sale  was  not  a  real  sale,  but 
merely  intended   to  operate   to  transfer 
appellant's   rights   to  Goopeenath  after 
death  of  the  appellant ;  their  case,  in  fact, 
that    the    bill    of    sale    was    intended 
to  operate  as  a  will.     The  Lower  Appe 
Court    decided    in    favor    of    the    plai 
holding  that,  whether  tlie  sale  were  ficti 
or  not,  still  as  it  was  a  bill  of  sale  w 
had  been  registered  before  the  Kazee, 
which  would,  after  appellant's  death,  op 
to  transfer  the  property  to  Goopeenath. 
right  of  pre-emption  would  arise.    In  spcq 
appeal   it  is  contended   that  this  rulinjf! 
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fiuny  in  point  of  law  so  long  as  the  Lower 
Cow:  did  not  find  as  a  fact  that  there  was  a 
hndfde  sale. 

We  think  the  objection  taken  to  the  rul- 
^  of  the  Lower   Appellate  Court   is  well 
inded.    It  was  in  our  opinion  most  mate- 
for  the  Court  to  decide  whether  the  sale 
kliiious  or  not.     If  it  were  a  real  hofuf 
sale  according  to  Mahomedan  Law,  then 
right  of  pre-emption  would  arise.     But 
right  would  not  arise  if  no  real  sale  had 
tn  place,  or  if  the  transaction  were  merely 
litious.    If  the  sale  were  only  in  fact  a 
or  a  gift,  and  could  not  possibly  have 
}f  other  eflFect,    no   right   of   pre-empiion 
arise.    That  it  cannot  arise* on  any- 
save  a  real  sale,  appears  from  the  dc- 
itions  and  rules  given   by  Macnaghten  in 
''Principles  of  Mahomedan  Law."   More- 
f,  it  has  been  decided  by  the  late  Sudder 
in  a  case  reported  at  page  306  of  the 
voiame  of  the  Select  Reports,  that  there 
right  of  pre-emption  where  the  sale  is 
ious  or  for  a  temporary   purpose  only. 
also  the  decision  of  this  Court  on  the  2  qih 
^1864  in  Special  Appeal  No.  2030  of 

Tne  judgment  of  the  Lower  Court  is,  we 

'  clearly  wrong  as  it  stands ;  and  the  case 

2ot  be  properly  decided  until  there  is  a 

ict  finding  by  the  Court  as  to  whether  the 

'»as  a  real  sale  properly  so  called,  or  was 

,  a  ficiiijous  one.     The  case  is  remanded 

[je  trial  and  decision  with  reference  to  the 

remarks. 


The  24th  January  1865. 
Present : 

Hon'blc  H,  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges, 

Estoppel  (finding;  in  another  suit). 

Case  No.  2237  of  1864. 

^al  Appeal  from  a  decision  of  Moiilvie  Syed 

^heeduddeen    Khan    Bahadoor,    Principal 

W  Ameen  of  Bhaugulpore,  dated  the  2 1st 

•«7  1S64,  modifying  a  decree  of  the  Moonsiff 

Ktshengunge,  dated  the  loth  February  1864. 

Munder  (one  of  the  Defendants\ 
Appellant, 

versus 

[GiJpec  Nund  Jha  (PlaintiflF),  Respondent. 

v.  A,  F,  Lingham  and  Baboo  Chunder 
Madhuh  Ghose  for  Appellant. 


3fr,  y.  Baptist  for  Respondent. 

A  flndinpc  in  one  suit  to  which  A.  was  a  party  is  no 
l>ar  ag-ainst  A.  in  another  suit,  unless  it  is  shown  that 
the  issue  in  question  in  the  latter  was  raised  in  the  former 
suit,  and  was  a  material  issue  in  it. 

Amrit    Lall    and    Gopee    Lall    were   the 
proprietors  of  a  share  of  certain  lands.     In 
.847  they  sold  and  conveyed  their  share  to 
Peary  Lall,  who  subsequently  mortgaged  it 
(l)y  bye-billy-waffa)  to  Greedharee  Lall.     In 
1855,  Greedharee  Lall  sold  a  moiety  of  his 
interest  under  his  mortgage  to  Nakoo  Dey 
and  Sookoo  Dey,  the  two  heirs  of  the  origi- 
nal proprietors,  Amrit  Lall  and  Gopee  Lall. 
Nakoo  Dey  and  Sookoo  Dey  again  sold  to 
their   two  sons  Mukhun  Lall  and   Munnoo 
Lall,    who,    in    1858,    sold    to   the   plaintiif. 
^Meanwhile,  in  April  1856,  Government  sold 
the    right,   title,   and   interest  of  Amrit  Lall* 
in   the   properly   in  question,  for  arrears  of 
tuccaree   advances    realizable    as    arrears   of 
revenue,    and    the    defendant,    who    is    the 
appellant  before  us,    was   the   purchaser  at 
that  sale.     In   1856,  Greedharee  lall  com- 
menced proceedings  for  the  foreclosure  of  his 
mortgage,  and  on  the   17th  June   1859  got 
a  decree  for  possession  of  one  moiety  of  the 
propeity.     The  plaintiff,  the  purchaser  from 
jMukhun  Lall  and  Munnoo  Lall,  now  sues  to 
obtain  possession  of  the  other  moiety,  but  is 
resisted    by    the    appellant,    who    claims    it 
under  his  purchase  at  the  above-mentioned 
(government    sale.     The     Lower    Appellate 
Couit  has  decided  in  favour  of  the  plaintiff; 
and    against    this    decision    the    defendant 
appeals  specially,  contending  that  the  case 
has   not   been   properly   tried  in   the  Court 
below,  and   that  the  Court  based  its  judg- 
ment exclusively  on   the  decision  in  Gree- 
dharee Lall's  suit  in  June  1859,  which  de- 
cision (it  is  urged)  has  been  wrongly  inter- 
preted by  the  Lower  Court,  and,  however  in- 
terpreted, is  in  no  way  binding  or  conclu- 
sive as  ai^ainst  the  appellant  in  respect  of  the 
matters  which  are  the  subject  of  this  suit. 

We  are  of  opinion  that  this  case  must  be 
remanded  fir  the  reasons  which  have  been  ad- 
vanced by  the  special  appellant.  The  decision 
of  the  Lower  Court  is  exceedingly  confused 
and  obscure  in  its  language,  and  by  no  means 
states  the  facts  of  the  case,  the  issues  tried, 
and  the  finding  of  the  Court  thereon,  with 
the  distinctness  and  precision  with  which 
they  are  required  by  law  to  be  stated.  It  is 
evident  that  the  Court  considered  that  the 
decision  of  June  1859  contained  a  declara- 
tion that  no  right  in  the  property  in  dispute 
remained  to  Amrit  Lall  at  the  time  of  the 
Government  sale,  and  cons<Jquently  that  ^ 
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purchager  at  thai  sale  purchased  nothing. 
Furtfcr,  the  Lower  Court  has  held  that,  as 
the  appellant  was  a  parly  to  that  decision 
of  1859,  it  is  necessarily  conclusive  as  against 
him  in  this  suit. 

The  decree  of  the  17th  June  1859,  however, 
on  being  referred  to,  appears  to  us  to  contain 
no  such  finding  of  fact  as  the  Lower  Court 
has  supposed  it  to  contain.  If  it  did  contain 
such  a  finding,  the  Lower  Court,  while  declar- 
ing this  finding  conclusive  in  this  suit,  ought 
to  have  given  lis  reason  for  considering  it  to  be 
so ;  for  the  mere  existence  of  a  finding  in  an- 
other suit  to  which  he  was  a  party  is  no  bar  as 
against  the  appellant,  unless  it  be  shown  that 
the  issue  in  question  in  this  suit  was  distinct- 
ly raised  and  tried  in  the  other  suit,  and  was  a 
material  issue  in  it.  In  the  case  now  before 
us,  there  is  but  one  material  issue — m.,  to 
what  is  the  appellant  entitled  as  purchaser 
of  Amrit  Lall's  rights  at  the  sale  in  1856  ?  or, 
in  other  words,  what  were  the  rights  of 
Amrit  Lall  in  the  disputed  property  at  the 
date  of  that  sale  ?  And  if  appellant  purchased 
any  rights  at  all  at  that  sale,  was  the  pur- 
chaser subject  to  or  free  from  prior  encum- 
brances? In  order  to  decide  this  issue  pro- 
perly, the  whole  of  the  previous  transactions 
between  the  parties  must  be  carefully  consi- 
dered. For,  bearing  in  mind  the  way  in 
which  this  property  has  been  passed  from 
hand  lo  hand  amongst  the  various  members 
of  the  family,  it  will  be  the  duty  of  the  Court 
to  examine  each  transaction  most  srictly,  and 
to  declare  how  far  it  was  merely  alienable, 
and  how  far  it  operated  really  to  transfer  the 
proprietary  right.  The  precise  nature  and 
extent  of  the  rights  of  Amrit  Lall  (if  he 
had  any  at  the  date  of  the  sale)  must  be  as- 
certained and  defined,  and  the  Court  will 
then  be  in  a  position  to  declare  what  it  was 
that  the  appellant  purchased,  and  how  far  he 
is  in  a  position  to  resist  the  plaintiff's  suit. 
The  Government  sale  took  place  under  Act 
I.  of  1843  (as  is  admitted).  Section  26  of  that 
Act  clearly  defines  under  what  species  of  sale 
the  property  passes  free  of  encumbrances,  or 
otherwise.  The  Lower  Court  will,  after  dis- 
tinctly finding  the  facts,  ^PPb'  ^^  ^^^™  ^^^^ 
provisions  of  that  law. 

Remand  accordingly. 


The  24th  January  1865. 
Present : 

The  Honble  G.  Loch  and  W.  S.  Seton-Karr, 

I^isne  Judges, 


Shoosune  Estate  (Succession  to)^Evidciia 
(taken  by  Lower  Court  under  Section  355,  Ac 
VI IL  of  Z859)— Objections  to,  before  Appellaft 
Court— Copies  of  documents. 

Cas9  No.  407  of  1862. 

Regular  Appeal  from  an  order  passed  by  Afoi'lm 
Mahomed  NaBtm  Khan,  Principal  Suddi 
Ameen  of  Mymensingk,  dated  the  roth  ^ul 
1862, 

Ram  Joy  Surmah  and  another  (Defendant^ 

Appellants, 

versus 

Rajah  Prankishen  Singh  (Plaintiff),       ; 
Respondent. 

Mr,  R,  T.  Allan  and  Baboos  Kishen  Kish^ 
Ghose  and  Sreenath  Doss  for  Appellants*! 

Mr,  R,    V,  Doyne,  Baboos  Onookool   CI 
der  Mookerjee,  Unnoda  Per  shad  Bam 
and   Dwarkanath   Milter,   and    Moo\ 
Ameer  All  Khan  Bahadoor,  for   Res] 
dent. 

Case  No.  495  of  1862. 

Buroda  Debia  and  others  (Defendants] 

Appellants, 

versus 

Rajah  Prankishen  Singh  (Plaintiff), 

Respondent. 

Mr.  G.  C.  Paul  and  Baboos  Mohindro 
Shome  and    Prosunno    Coomar    Setn 
Appellants. 

Mr.  R.    V.  Doyne,  Baboos  Onookool  Ci 
der  Mookeerjee,  Unnoda  Pershad  Sam 
and   Dwarkanath  Mitter,   and    Afoot 
Ameer  Ali  Khan  Bahadoor,  for   Rei 
dent. 

Case  No.  515  of  1862. 

Pronnoda  Debia  and  others  (Defendant 

Appellants, 

versus 

Rajah  Prankishen  Singh  (Plaintiff  \ 
Respondent. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Mr.  R.   V.  Doyne,  Baboos  Onookool  Ci 
der  Mookerjee,  Unnoda  Pershad  JBam 
and   Dwarkanath  Mitter,   and    Afoo^ 
Ameer  Ali  Khan  Bahadoor,  for   Rcsi 
dent. 

Suit  laid  at  Rs.  18,389  5  annas  6  pie. 

The  plaintiff  claimed  to  succeed  to  the    Sh4 

estate  as  sole  proprietor,  aHeging*  a  family   cu 
according  to  which  the  property  vtzs  a  Raj  and 
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ad^.aad  descended  to  the  eldest  son  or  nearest 
Me  lien' tfF  the  party  in  possession.  Held  that  there 
iM ■) Atstactory  proof  of  such  family  custom;  that, 
m%at  had  been,  it  was  waived  bv  the  sons  of  Raj 
%^  (tbe  plaintiff's  grandfather)  on  his  death  in  1S22 ; 
tt^  the  documents  submitted  to  the  Court  did  not  pro- 
lyl alieution ;  that,  at  a  period  previous  to  the  British 
aficnation  of  3-i6ths  of  the  property  did  take  place 
ns  acquiesced  in  by  the  successors  that  the  pro- 
f,ns,  daiing^  the  Mahomedan  Government,  a  mili- 
jagbeerresumable  at  pleasure,  and  not  a  Raj ;  and 
tk  nocession  to  it  went,  not  by  rif^ht  or  family 
but  by  the  will  of  the  sovereign  power. 

ELD  aho  that  a  Lower  Court,  in  taking  evidence  order- 
■dET  Section  355,  Act  VIII.  of  1^59,  acts  in  a  minis- 
incapacity;  thata  defendant  may  raise  any  objections 
esto  the  documentary  evidence  adduced  by  the 
vhen  it  is  submitted  for  the  consideration  of 
fAopellate  Court,  though  no  objections  were  taken  to 
ii  oe  Lower  Court ;  and  that  a  plaintiff  filing  copies 
jiocamcnts  is  bound  to  explain  why  the  originals  have 

IkMfikd. 

suit  is  brought  to  recover  possession 

[1 5  aimas  6  gundas  share  of  Fergunnah 

ig,  on  the  ground  that,  by  family  cus- 

the  property  being  a  Raj  is  indivisible, 

descends  to  the  eldest  son  of  the  party 

[possession,  to  the  exclusion  of  younger 

aad  female  relatives,  and  on  failure  of 

it  goes  to  the  brother  of  the  deceased 

)r,  or  to  the  nearest  male  heir. 

is  advisable  to  give  a  sketch  of  the 
of  this  estate  and  of  the  litigation 
has  gqne  on  from  1822  to  the  present 
Pergunnah  Shoosung  is  alleged  to 
been  granted  by  one  of  the  Mahomedan 
as  a  Raj  to  an  ancestor  of  the  plaint- 
[ind  to  have  descended,  according  to  fa- 
custom,  to  the  eldest  son  of  the  reign- 
Rajah,  who  on  his  accession  inherited 
Saj,  and  assumed  the  title  of  Rajah, 
the  younger  brothers  had  the  title  of 
iwur  and    Mohashoy,   and   received   a 
mce;  that  the  Raj  had  thus  been 
Hvely  held  for  thirteen    generations, 
came  into  the  possession  of  Rajah  Raj 
\  who  succeeded  his  brother  Kishore 
\n  the  year  1784  (1191).     Rajah  Raj 
died  on  the  nth  Falgoon  12*28  (Feb- 
tSji),  leaving  three  sons — Bishunauth 
Gopeenauth  Singh,  and  Juggurnauth 
On  the  death   of  Raj   Singh,   the 
lifothers,  claiming  equal  shares  in  the 
applied  to  the  Collector  to  have 
n^mes  registered  as  joint  proprietors 
umas  *of  Pergunnah  Shoosung,  and 
registration  was  made  on   23rd  April 
[^«  (12th   Bysack    1229).     The    brothers 
^  joint  possession,  and  brought  suits  some- 
'  jointly  and.  sometimes  in   their  own 
Juggurnauth   Singh   died   on   29th 
1336  (9th  May  1829);  and  his  widow, 

VoLn. 


Indro  Monee,  applied  to  tbe  Collector  to  have 
her  name  registered  as  proprietor  6fjone^ 
third  of  the  estate  in  lieu  of  her  deceased 
husband.  After  the  necessary  notifications 
had  been  issued,  and  no  objection  had  been 
raised  either  by  her  brothers-in-law  or  any 
other  person,  her  name  was  duly  registered 
in  Bhadoon  1236  (July  1829).  Gopeenauth 
died  in  Jeyt  1240  (June  1833);  and  the 
name  of  his  widow,  Iluro  Soonduree,  was, 
after  the  necessary  preliminaries',  duly  re- 
gistered on  29ih  Assar  1240  (15th  July 
1833).  The  widows  continued  to  hold  joint 
possession  with  their  brother-in-law,  Bishu^ 
nauth  Singh,  the  sole  surviving  son  of  Raj 
Singh. 

In  1843,  there  is  the  first  appearance  of 
a  dispute  in  the  family.  In  that  year  Huro 
Soonduree  applied  to  the  Collector  for  a  par- 
tition of  the  estate  under  the  provisions  of 
Regulation  XIX.  of  1814.  Notices  were 
duly  served,  and  on  this  occasion  Bishynauth, 
for  the  first  time,  put  forward  his  claim 
to  be  considered  the  sole  proprietor,  alleging 
a  family  custom  which  required  the  estate 
to  descend  to  the  eldest  living  son,  to  the 
exclusion  of  all  younger  sons  and  of  the 
widow,  and  of  other  relatives,  male  and  female. 

The  Collector  referred  the  parties  to  the 
Civil  Court,  and  on  i8th  September  1843 
Huro  Soonduree  brought  an  action  praying 
for  a  partition  of  the  property.  Rajah 
Bishunauth  Singh  pleaded  family  custom 
under  which  the  property  descended  un- 
divided to  the  eldest  son,  denying  the  right 
of  Huro  Soonduree  to  anything  but  her 
maintenance.  Huro  Soonduree's  suit  wa$ 
dismissed  by  the  first  Court  on  i6th  Decem- 
ber 1844,  and  this  decision  was  confirmed 
on  appeal  by  the  late  Sudder  Court  on  1 7th 
July  1847  (page  339,  Sudder  Dew^nny  Re- 
ports), and  by  that  decision  the  plea  of  family 
custom  was  held  to  be  fully  established.  An 
appeal  was  preferred  by  Huro  Soonduree  to 
the  Privy  Council,  which  was  struck  off 
for  default  on  6th  April  1858,  and  the 
litigation  between  these  two  members  of  the 
family  ceased  for  a  time. 

After  the  death  of  Indro  Monee,  the 
widow  of  Juggurnauth  Singh,  on  29th  Tooi 
1250  (ist  January  1844),  a  dispute  arose 
between  Bishunauth  Singh  and  Ram  Churn 
Mojoomdar,  the  guardian  of  an  alleged  son 
of  Indro  Monee.  Under  an  Aft  IV.  award, 
the  adopted  son  was  kept  in  possession,  and 
the  Rajah  Bishunauth  Singh  brought  a  suit 
for  possession  of  the  one-third  share  of  the 
estate  which  had  been  held  by  his  brother 
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Juggurnauth,  and  after  him  by  his  widow, 
on  th% ground  of  the  family  usage  confining 
the  succession  to  the  eldest  son  of  the  reign- 
ing Rajah.  He  got  a  decree  in  the  first 
Court  on  7th  February  1853.  An  appeal 
was  preferred  to  the  late  Sudder  Court  by 
Ramchunder  Mojoomdar,  and  the  Court 
reversed  the  decision  of  the  Principal  Sud- 
der Ameen,  holding  that  the  plea  of  family 
custom  was  not  established,  the  documents 
and  other  evidence  adduced  being  insufficient 
to  prove  the  existence  of  that  custom. 
This  decision,  which  goes  very  fully  into  the 
case,  and  examines  minutely  each  document 
filed  by  the  plaintiff  in  support  of  his  allega- 
tion, was  passed  on  I2ih  May  1856  (page 
399,  Sudder  Dewanny  Reports).  An  appeal 
to  the  Privy  Council  was  put  into  this  Court ; 
but  Bishunauth  Singh,  then  represented  by 
his  son,  Pran  Kishen  Singh,  took  no  further 
steps  to  expedite  the  appeal,  and  it  was  struck 
'off  by  order  of  the  Sudder  Court  on  21st 
December  1857. 

Having  failed  to  establish  his  right  to 
succeed  to  the  property  under  the  plea  of 
family  custom,  Pran  Kishen  Singh,  as  son 
and  representative  of  Bishunauth  Singh, 
brought  a  fresh  suit  to  obtain  possession 
and  to  set  aside  the  adoption  under  the 
common  law  of  inheritance ;  and  he  succeed- 
ed both  in  the  first  Court  and  in  the  Sudder 
Court,  which,  on  8ih  November  1861,  set 
aside  the  adoption  as  not  proved,  and  gave 
a  decree  to  the  plaintiff  as  next  heir  to  his 
deceased  uncle,  Juggurnauth. 

In  the  meantime,  disputes  had  again 
arisen  between  Bishunauth  and  Huro  Soon- 
duree,  the  widow  of  Gopeenauth.  Bishunauth, 
under  the  allegation  that  he  held  a  decree 
of  the  Sudder  Court  declaring  the  estate  to 
be  his  sole  property  by  family  custom  and 
impartible,  tried  to  eject  her,  but  her  posses- 
sion was  confirmed  by  the  Magistrate  on  3rd 
March  1859.  After  the  death  of  Bishunauth, 
his  son  Pran  Kishen,  the  plaintiff  in  this 
suit,  brought  the  present  action  to  set  aside 
the  Act  IV.  award,  again  basing  his  claim  to 
possession  on  the  family  custom — a  question 
which,  as  far  as  he  and  his  father  were  con- 
cerned, had  been  fully  determined  against 
them  in  the  decision  of  this  Court  of  May 
1856.  In  support  of  his  claim,  the  plaintiff 
filed  copies  of  the  decision  of  the  late  Sud- 
der Court  of  17th  July  1847,  and  of  the 
order  of  the  Privy  Council  of  6th  April 
1858,  by  which  the  appeal  of  Huro  Soon- 
duree  had  been  struck  off  for  default. 

On   the    10th  July    1862,    the    Principal 
Sudder  Ameen  g^ve  a  decree  for  the  plaint- 


iff, holding  that  the  decision  of  the'  Sad- 
der Court,  '  bearing  date  the  12th  May^ 
1856,  had  been  set  aside  by  the  order  of  the 
Privy  Council  of  1858,  and  that  the  existence 
of  the  family  custom  is  proved  by  the  deci- 
sion of  the  late  Sudder  Court  of  July  1847^ 
which  had  been  confirmed  by  the  subseqaeiii| 
order  of  the  Privy  Council  in  1858.  Fro 
this  decision  an  appeal  was  filed  by  the 
presentatives  of  Huro  Soonduree,  and  on 
19th  August  1863  the  appeal  came  up  fci 
hearing,  and  was  remanded  by  the  High  CotM 
to  enable  the  plaintiff,  respondent,  to  file  anji 
legal  evidence  he  might  have,  as  the  copies  <^ 
the  decisions  upon  which  he  relied,  and  oa 
which  the  Principal  Sudder  Ameen  had 
cided  were  not  legal  evidence,  the  pa 
to  this  suit  not  being  the  same  as  those 
the  other  suits.  The  Court,  in  their  proc 
ing  of  the  19th  August  1863,  called 
evidence  on  the  following  points  : — 

isi, — Whether,  according  to  the  usage  -. 
the  family,  the  plaintiff  as  the  eldest  son 
entitled,  to  succeed  on    the   death    of 
father. 

2nd. — ^Whether,  if  any  usage  prevailed 
the  family,  it  was  waived  or  abandoned 
the  death  of  the  father. 

^rd. — Whether    there    is    anything 
tained  in  any  grant  or  other  document  re 
ing  to  the  estate  either  before  or  after 
accession  of  the  British  Government,    s 
as  a  restriction  against  alienation  or  divi 
of    the    estate,    which    would    prevent 
plaintiff  from  being  bound  by  the    acta 
laches  of  the  father. 

The  Principal  Sudder  Ameen,  after 
ing  the  further  evidence   required     bv 
Court  under  Section  355,  Act  VHI.  of  i 
submitted  the  record  which  has  no^v 
before   us.     The   further  evidence     con 
of  the  depositions   of  sundry  witness 
copies   of   the   evidence   of   h\^    witn 
taken  in  the  case  decided  in  1856,  said 
deceased ;  copies  of  the  firman  of    Ah 
Shah,    dated    29th    Shabans    Juloos     (i 
A.  D.,  corresponding  with  1160  Hijree). 
of  the  deed  of  gift,  bearing  date  22nd  M 
1 141  B.  S.  (1734  A.  D.),   the  originals 
which  were  filed  in  the  suits  decided  in  i 
and  1856,  an  alleged  original  firman. 
ing  date  the  22nd  year  of  the  reign   of 
Emperor  Mahomed  Shah,  and  a  perw-an 
from  the  khalsa  serishta  of  the  British 
vernment,    dated    25th    March    1874 
Cheyt   1191),  confirming  Raj  Singh    in 
estate  as  successor  to  his  brother,    Ki 
Singh,  both  filed  in  the  former  suits  ;   and 
addition,  a  deed  of  gift  of  some  land 
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Bshore  Singh  to  his  younger  brother  Raj 
Sa.g[h  as  Bhurrut  Brikyo,  This  document 
btirs  date  25th  Maugh  1169  (1763  A.  D.), 
kt  it  has  never  been  produced  before. 
fther  documents — »/>.,  a  firman  of  Shah 
bearing  date  1060  Hijree  1650 
D),  and  a  perwannah  of  the  khalsa  se- 
/J,  dated  30th  May  1785,  upon  the  for- 
of  which  the  Judges  who  tried  the  case 
H856  expressed  strong  doubts  as  to  its 
lODeness — have  not  been  brought  fonvard 

present  case. 
[Vith  regard  to  the  documentary  evidence, 
nay  at  once  state  that  we  cannot  look 
copies  of  the  finnan  of  Ahmed  Shah, 
of  the  deed  of  gift  of  1141  (1734),  for 
originals  were  filed  in  the  former  suits, 
DO  sufficient  reason   is  assigned    why 
have  now   been    substituted.     It    is 
that  the  defendant  made  no  objection 
below  to  the  reception  of  these  copies, 
therefore  the  plaintiffs  were  not  given 
[•opportunity  to  show   why  the  originals 
not  filed;  that  they  are  said  to  have 
stolen,  as  proved  by  the  police  investi- 
It  is  a  sufiicient  answer  to  this  al- 
to say  that,  as  the  Principal  Sudder 
sn  in  taking  the   evidence   was  acting 
(r  in  a  ministerial  capacity,  the  defend- 
appellants,  are  quite  entitled  to   raise 
[objections  to  the  documentary  evidence 
think  proper  when  it  is  submitted  for 
consideration    of   this   Court;  and   the 
Hon  of  the  originals  having  been  stolen 
of  those   stale  and  well-hackneyed 
which,   even  when  supported  by  a 
investigation,  carries  with  it  as  little 
tion  as  a  plea  of  alibi  by  a  prisoner 
criminal  trial.     It   is   very   remarkable 
how  the  originals  disappeared  as  soon 
rfcs  were   secured.     Knowing,  more- 
as  the  plaintiff  must  have  done,  that 
of  documents  are  inadmissible  except 
special  circumstances,  he  was  bound, 
filing  such  copies,  to  state  the  circum- 
which  prevented  his  filing  the  origi- 

the  deed  of  gift  bearing  date  2  5th  Maugh 

t  filed  now  for  the  first  time,  we  think 

trance  is  sufficient  to  warrant  our 

c  pronouncing  on  its  untrustworthi- 

;  and  even  if  it  were  genuine,  it  would 

hrther  the  plaintiff's  case,  nor  in   any 

tend  to  prove  the  existence  of  the  fami- 

ge.    Had  it  been  a  genuine  document, 

■>  conadering   the   long    period    during 

litigation  has  been  carried  on,  did  it 

the  light  before  the  case  was  remand- 

ir  further  evidence  in  1 863  ? 


With  regard  to  the  copies  of  the  oiaLevi 
dence  taken  in  the  case  decided  in  18^,  we 
think,  though  the  witnesses  have  deceased — 
an  allegation  not  contradicted'  by  the  other 
side — and  though  they  give  evidence  on  mat- 
ters of  pedigree  as  well  as  of  family  usa^e, 
the  two  subjects  being  intermingled,  their 
evidence  cannot  be  received,  as  it  was  not 
given  in  a  case  between  the  same  parties,  and 
it  was  recorded  after  disputes  had  arisen 
between  the  parties  engaged  in  the  present 
litigation,  or  their  representatives. 

We  turn  now  to  the  case  as  put  before  us, 
and  we  can,  from  the  admission  of  the  plaint- 
iff, respondent,  made  to  the  Court  by  his 
Counsel,  Mr.  Doyne,  at  once  dispose  of  the 
second  point  on  which  the  case  was  remand- 
ed. It  is  fully  admitted  that,  since  1822,  the 
property  has  been  held  in  equal  shares,  first  by 
Bishunauth,  Gopeenauth,  and  Juggemauth; 
and  after  the  death  of  the  two  latter,  by 
Bishunauth  and  the  widows  of  Gopeenauth  and 
Juggurnauth,  viz.,  Huro  Soonduree  and  Indro 
Moonee.  It  is  pleaded,  however,  that  this 
possession  was  not  proprietary,  but  merely 
permissive — Bishunauth  Singh  having,  for 
some  reason  or  other  best  known  to  himself, 
made  over  one-third  of  the  property  to  each 
of  his  brothers  as  maintenance,  retaining 
one-third  only  for  himself.  Now,  from 
the  litigation  which  has  been  going  on  for 
some  years,  conducted  by  Bishunauth  Singh, 
it  is  evident  that  he  was  a  person  quite 
capable  of  looking  after  his  own  affairs ;  and 
it  appears  to  us  most  improbable  that  he, 
knowing,  as  he  must  have  done,  if  there  were 
any  existing  family  custom  that  the  whole 
estate  belonged  to  and  must  necessarily  come 
to  him  complete,  should  have  given  up  two- 
thirds  to  his  brothers  without  laking  any 
precaution  to  accompany  his  gift  with  some 
declaration  by  which  he  might  preserve 
his  rights  and  keep  up  the  family  custom,  and 
make  known  to  the  world  that  his  brothers 
held  the  property  assigned  to  them  merely 
as  maintenance.  Further,  even  supposing 
that  Bishunauth  had  exercised  such  self-denial 
as  to  give  over  two-thirds  of  the  property  to 
his  brothers  for  their  maintenance,  there  was 
no  necessity  to  continue  so  large  a  main- 
tenance to  their  widows ;  and,  knowing  the 
position  of  widows  in  a  Hindoo  family,  it 
is  idle  to  suppose  that  he  would  have  allow- 
ed them  to  enjoy  so  large  a  portion  of  the 
revenues  of  the  estate,  had  they  not  been 
entitled  to  receive  them  as  being  in  posses- 
sion of  property  which  did  really  belong  to 
their  husbands.  Again,  l\jid  the  property 
been   held  by  the  brothers  6i  Bishunauth^ 
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and  subsequently  by  their  widows  as  main- 
tsna^e,  the  Government  revenue  would 
not  have  been  separately  paid  in  by  the 
three  parties  in  possession,  but  by,  and  in 
the  name  of,  Bishunauth  Singh,  the  sole 
proprietor.  Nor,  under  such  circumstances, 
would  there  have  been  any  necessity  for 
registering  the  names  of  the  brothers,  and 
after  them  of  their  widows,  as  proprietors 
in  the  Collector's  register;  nor  is  there 
any  probability  that  the  parties  would  have 
pursued  such  a  course,  destructive  alike  to 
Bishunauth's  interest  as  well  as  to  the  al- 
leged family  custom,  and  highly  injurious 
to  his  heirs.  Moreover,  we  find  from  cer- 
tain decisions  of  the  Civil  Court  and  the 
pleadings  put  in  by  the  parties,  that  Bishu- 
*  nauth  not  only  recognised  his  brothers,  but 
also  their  widows,  as  entitled  each  to  one- 
third  of  the  rent  realised  from  the  ryots, 
without  any  mention  of  their  receiving 
such  sums  as  maintenance.  In  short,  his 
whole  conduct  to  his  brothers  and  their 
widows  is  quite  incompatible  with  the  plea 
now  set  up,  that  they  held  their  shares  only 
as  maintenance ;  and  it  can  be  accounted  for 
only  on  the  ground  that  he  knew  that  they 
were  in  possession  as  proprietors  in  their  own 
right — a  right  which  he  never  attempted  to 
dispute  during  the  life-time  of  Gopeenauth  and 
Juggnrnauth.  Accepting  then  this  view  of  the 
caae,  it  leads  us  one  step  further  as  to  the 
existence  or  otherwise  of  the  family  custom. 
If  such  custom  existed,  why  did  Bishunauth 
Singh  break  through  it  ?  He  had  the  exam- 
ple of  many  generations  before  him,  and  his 
subsequent  conduct  does  not  show  that  he 
was  less  selfish  than  mankind  in  general. 
Why  then  should  he  be  so  unusually  liberal 
to  his  brothers  as  to  divest  himself  of  the 
larger  portion  of  his  property  in  their  favor  ? 
No  reason  is  assigned.  Affection  for  his 
brothers  is  not  suggested,  for  that  principle 
is  not  of  greater  force  in  this  country  than 
elsewhere ;  and  the  only  sufficient  reason  as- 
signable for  his  conduct  in  joining  with  his 
brothers  in  a  common  petition  to  the  Collec- 
tor, as  heirs  of  their  father  in  joint  posses* 
sion  of  his  property,  and  praying  for  the  re- 
gistration of  their  names  as  joint  proprietors, 
is  that  be  knew  there  was  no  such  thing  as 
the  family  custom  now  set  up  by  his  son 
Pran  Kissen,  and  that  his  brothers  were  en- 
titled to  an  equal  share  in  the  estate  with 
himself. 

We  come  next  to  the  plea  that  the  proper- 
ty is  a  Raj  and  indivisible,  and  that  it  has 
descended  iiivari|bly  from  the  father  to  the 
eldest  8Mi>  to  the  exclusion  of  younger  sons. 


or,  on  the  failure  of  sons,  to  the  eldest  brother 
to  the  exclusion  of  widows  and  other  rela 
tives.  Connected  with  this  issue,  we  hati 
other  subordinate  points  to  be  determined 
such  as  limitation,  which  has  been  pleads 
by  the  defendant.  We  cannot  dispoH 
of  this  question  till  we  determme  tbi 
larger  one  whether  the  property  be  a  Rt 
or  not.  If  it  be,  then  limitation  canoo 
be  successfully  pleaded,  for,  if  the  propel^ 
be  in  itself  indivisible,  no  act  of  the  party  ll 
possession  splitting  it  into  parts  can  rehd0 
such  sub' division  legal,  or  prevent  the  heir 
at-law,  when  his  right  of  action  accraes  V 
him,  from  bringing  a  suit  to  set  asidethead 
of  his  predecessors,  And  re-unite  the  parts  iml 
an  integral  whole.  We  think,  then,  thati' 
will  be  more  convenient  to  allow  this  qn( 
tion  to  remain  undetermined  till  the  tk 
of  the  property  is  determined. 

Another  question  which  arises  is  this :  If  I 
property  be  a. Raj  and  is  indivisible,  and  itf 
according  to  family  custom  up  to  the  d< 
of  Raj  Singh  in  1822,  descended  from  ' 
to  eldest  son,  to  the  exclusion  of  other 
would  the  act  of  Bishunauth  Singh,  by 
he  divided   the  property   into  three 
effectually  destroy  that  custom,  and  re 
its  restoration  impossible  on  a  suit  institi 
for  thsCt  purpose  by  him  or  his  legal  heir? 

In  support  of  the  allegation  that  the 
perty  is  a  Raj  and  indivisible,  we  have 
evidence  of   several   witnesses  and  cw 
documents.     The  oral  evidence  is  of  the 
dinary  kind  which  may  be  obtained  in 
case ;  and,  taken  as  this  has  been  after  theJ 
mand,  it  cannot  be  looked  upon  as  trnstw( 
This    evidence    has    been    compared 
that  given  by  talookdars  of  wealth  and 
tion  in  the   Durbangah   and  Hatwa 
and  it  is  contended  that  it  is  equally  wc 
of    credit.     We    cannot    subscribe    to 
opinion,  for  we  find  that  many  of  the 
nesses,  though  calling  themselves  talook< 
are  in  fact  servants  of  the  family,  and 
a  social  position  altogether  different  from| 
of  the  independent  witnesses  who  gave 
evidence  in  those  two  cases;  and  farthtf^ 
find  that  their  evidence  contradicts  facts 
mitted   by  the  plaintiflF,   respondent.    It" 
admitted  that  the  defendant,  appellant,  is 
possession   since  the  death  of  Gopecni 
Singh,  and  that  Gopeenauth  held  p08S( 
from  1822,  when  his  name  was  registered 
a  joint  proprietor  with  that  of  Bisbanar 
while  the  witnesses  declare  that  Bishui 
alone  succeeded  to  the  property  as  a  Raj, 
held  sole  possession,  allowing  his  broibc 
maintenance.    The    manner,    however, 
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lUcb  the  names  of  the  three  brothers  were 
^psteredin  the  Collector's  books,  is  suffi- 
icBt  to  contradict  this  statement,  for  that  re- 
^tJoB  ciearlr  shows  that  the  three  were 
DBSJdered  as  proprietors  of  equal  shares  in 
fA  possession  of  the  estate  ;  and  the  subse- 
snit  for  rent  and  the  separate  pay- 
of  the  Government  revenue  by  each 
[die  brothers  plainly  indicate  that  Bishu- 
had  possession  of  nothing  beyond  his 
share,  and  was  nothing  more  than  a 
proprietor. 

h  forther  proof  of  the  existence  of  this 
pon,  we  are  told  that  there  were  seven 
it  nccessions,  the  eldest  son  invariably 
ing  the  younger,  and  the  brother 
ling  when  there  were  no  sons,  to  the 
of  the  widow  of  the  deceased,  whose 
to  succeed,  had  this  been  an  ordinary 
nndary,  could  not  have  been  disputed, 
coorse  of  succession  during  the  period 
Mahomedan  Government,  and  after 
(ssion  of  the  British  power,  may  be 
for  in  more  ways  than  one ;  and 
If  it  to  exist,  it  neither  proves  the 
to  b«  a  Raj,  nor  establishes  the 
If  custom.  It  may  be  admitted,  as  held 
Judges  who  disposed  of  the  case  on 
uth  May  1856,  that  there  is  some- 
pccoliar  in  this  property.  It  is  not 
ible  that  it  was,  as  alleged  by  the 
a  jagheer  for  military  services, 
as  SQch,  held  by  one  of  the  members 
family,  usually  the  eldest  son  or 
;  and  that  women  were  excluded  from 
inccessKHi  as  being  incapable  of  per- 
the  duties  required  from  the  ja- 
lu.  This  succession,  however,  was  not 
by  any  family  custom,  but  by 
11  of  the  sovereign  power  ;  and  on  re- 
to  the  judgment  of  1856,  we  find 
made  of  three  firmans  from  the 
^dan  Government,  only  one  of  which 
»ming  in  the  present  case,  which 
that  the  property  was  held  as  a  mili- 
f.  and  that  the  bolder  succeeded,  not 
it  of  primogeniture,  but  by  the  will 
sovereign.  Had  the  estate  been  a 
which  a  family  custom  was  fully  estab- 
I  succession  would  have  followed  in 
ttnal  coarse,  and  been  acknowledged 
Government  of  the  time  on  the 
of  intimation  of  such  succession, 
as  regards  the  succession  subsequent 
assDmption  of  the  British  Govern- 
we  find  from  the  char  of  the  khaha 
^Ai  addressed  to  Raj  Singh  on  25th 
'th  1784,  after  the  death  of  his  elder 
Mr,  KiAiore  Sin^  and  confirming  him 


in  possession,  that  he  succeeded,  as^  the 
words  of  the  document  say,  accordif^  to 
custom.  It  is  insisted  that  these  words  have 
an  especial  meaning,  and  prove  that  the 
succession  to  the  estate  was  as  contended 
for  by  the  plaintiff,  for  Raj  Singh  succeeded 
his  brother,  to  the  exclusion  of  the  widow, 
which  could  not  have  happened  had  the 
estate  been  an  ordinary  zemindary.  Now, 
that  the  words  "  ha  dusioor"  according  to 
custom,  have  the  interpretation  sought  to 
be  put  upon  them,  appears  to  us  very 
doubtful.  They  may  refer  to  a  state  of 
things  of  which  mention  is  made  in  the 
preamble  of  Regulation  XL,  1793,  in  the 
following  words,  and  which  continued  in 
force  till  repealed  by  that  law  : — "  A  custom 
originating  in  consideration  of  financial 
convenience  was  established  in  these  Pro- 
vinces under  the  Native  Administrations, 
according  to  which  some  of  the  most  exten- 
sive zemindaries  are  not  liable  to  division. 
Upon  the  death  of  the  proprietor  of  one  of 
these  estates,  it  devolves  entire  to  the  eldest 
son  or  next  heir  of  the  deceased,  to  the 
exclusion  of  all  other  sons  or  relations." 
The  words  may  also  refer  to  a  custom  pre- 
valent of  acknowledging  one  of  the  mem- 
bers of  the  family  as  the  manager  of  the 
estate  and  representative  of  the  family,  and 
registering  the  estate  in  his  sole  name. 
But,  whatever  be  the  real  meaning  of 
the  words,  it  would  be  unreasonable  to 
consider  them,  standing  alone,  and  in  the 
absence  of  other  trustworthy  evidence,  to 
be  of  sufficient  weight  to  prove  the  existence 
of  the  family  custom  now  sought  to  be 
established.  Now,  what  other  evidence  is 
there  ?  The  oral  evidence  we  think  in- 
sufficient. The  copies  of  the  firman,  bear- 
ing date  29th  Shabans  Joloos  of  Ahmed  Shah, 
and  of  the  hibbanamah  from  Ram  Singh  to 
Run  Singh,  cannot  be  looked  at,  no  reason  hav- 
ing been  assigned  for  the  absence  of  the  ori- 
ginals, which  are  said  to  have  been  filed 
on  a  former  occasion.  The  grant  of  Kishore 
Singh  to  Raj  Singh,  dated  25th  Magh  1169, 
is  clearly  an  untrustworthy  document,  and 
has  only  seen  the  light  for  the  first  time 
since  this  case  was  remanded  ;  and  even 
if  genuine  it  proves  nothing.  So  we  are 
thrown  back  upon  one  single  document 
bearing  date  the  22nd  year  of  the  reign 
of  Mahomed  Shah,  which  is  denounced  by 
the  opposite  party  to  be  a  forgery.  This 
document  purports  to  be  a  firman  from 
the  Emperor  Mahomed  Shah  to  Ram  Sin^h 
confirming  the  Jagheer  of  Sljoosung  to  him, 
land  requiring  him  to  keep    up    a    certain 
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bodY  pf  troops  consisting  of  cavalry  and 
infarfcry.  Admitting  for  the  moment  that 
this  document  is  genuine,  it  really  proves 
nothing  in  support  of  plaintiff's  allega- 
tion. It  does  not  prove  the  property  to 
be  a  Raj,  for  no  such  name  is  used.  It  is 
termed  a  jagheer,  a  tenure  to  be  held  as 
compensation  for  military  service,  and  which 
might  be  transferred,  at  the  will  of  the 
ruling  power,  to  any  other  person  on  the 
same  or  different  terms.  The  grantee  also 
is  not  styled  or  in  anywise  recognised  as 
a  Rajah,  but  simply  as  a  zemindar,  so  that 
this  document  establishes  nothing  which 
the  plaintiff  seeks  to  prove.  But,  looking 
at  the  document  itself,  we  have  little  doubt 
that  it  never  came  out  of  the  royal  office 
either  of  Delhi  or  elsewhere.  It  is  written 
on  common  paper,  and  stamped  with  an 
oval  seal  which  could  be  prepared  in  any 
bazar  in  India,  and  nothing  is  shown  by 
which  we  might  test  the  genuineness  of 
the  seal. 

There  is  another  document  of  which  it 
is  necessar>'  to  take  notice.  This  is  a  letter 
from  the  Collector  of  Mymensingh,  dated 
24th  May  1820,  in  answer  to  an  order 
issued  by  the  Board  of  Revenue,  directing 
the  appointment  of  Canoongoes  to  take 
charge  of  the  estates  of  the  zemindars,  as 
appeared  to  have  been  sometimes  the  prac- 
tice under  the  Mahomedan  rule.  In  this 
letter,  the  Collector  reports  that  the  Rajah, 
when  required  to  state  whether  a  Canoon- 
goe  had  ever  been  appointed  to  his  estate, 
replied  in  the  negative,  and  stated  that  his 
property  was  a  royal  jagheer,  and  that,  if  a 
Canoongoe  were  now  appointed,  the  family 
would  be  disgraced.  On  receipt  of  this 
report,  the  Board  of  Revenue,  in  their  reply 
of  the  9th  June  following,  informed  the 
Collector  that  it  was  not  expedient  to  ap- 
point a  Canoongoe  to  Shoosung.  This  letter, 
however,  proves  nothing  that  the  plaintiff 
seeks  to  prove.  The  then  Rajah,  who  must 
have  been  Raj  Singh,  calls  the  property  a 
royal  jagheer,  and  the  Hoard  of  Revenue 
respect  the  feeling  of  an  old  family,  and 
abstain  from  offending  their  prejudices  by 
appointing  an  officer  to  look  after  the  col- 
lections of  their  estate.  This,  however, 
does  not  show  that  the  estate  was  a  Raj  indi- 
visible from  its  verv  nature.  On  the  con- 
trary,  the  then  proprietor  called  it  a  jagheer, 
and  prides  himself  on  its  being  difFerent 
from  ordinary  zemindaries,  because  it  paid 
a  ^'  peshkush''  and  not  a  ^'  husiohood  jum- 
ma"  —  u  e,,  that  it  paid  tribute,  and  not 
revenue — a  distinction  which  by  some  means 


it  had  retained  at  the  time  of  the  DecenniaC 
Settlement. 

From  the  documents  which  the  Cow 
have  been  able  to  admit  as  evidence,  w< 
think  that,  whether  the  firman  and  purwan 
nah  from  the  khalsa  serishta  be  genuia 
or  not,  we  are,  at  any  rate,  in  a  position  ti 
ascertain  in  what  light  the  former  noldct 
of  this  property  looked  upon  it.  It  is  evi 
dent  that  the  pr6perty  has  all  along  bed 
considered  as  a  jagheer  for  militarj'  senicd 
in  which  the  eldest  son  succeeded  the  fathei 
or  the  brother  succeeded  his  deceased  bro 
ther,  in  the  absence  of  lineal  heirs,  by  suffer 
ance  of  the  dominant  power ;  and  that  thi 
enjoyment  and  possession  of  the  proper^ 
was  through  no  right  of  inheritance,  but  bj 
grant  from  Mahomedan  rulers  for  the  til 
being.  Taking,  then,  the  case  on  their  oi 
showing,  it  appears  to  us  that  the  estate 
not  a  Raj  (though  the  proprietors  call  tb< 
selves  Rajahs,  they  are  not  styled  by 
term  in  the  firmans"  or  purwannahs, 
are  recognised  as  zemindars  or  jagh( 
dars) ;  that  the  omission  of  younger 
thers  and  females  in  the  participation 
the  estate  is  accounted  for  by  its  b( 
a  military  jagheer  which  might  be 
signed  to  any  member  of  the  family 
the  option  of  the  supreme  power ;  and 
though  the  eldest  male  heir,  whether  lii 
or  collateral,  usually  succeeded,  it  was 
sufferance,  and  not  by  right.  Further, 
think  nothing  can  be  pleaded  in  support 
this  right  from  what  took  place  subseqi 
to  the  assumption  of  the  Dewanny  by 
late  East  India  Company,  or  at  the  time] 
the  Decennial  Settlement,  for,  on  referem 
the  decision  of  this  Court  of  the  12th 
1856,  we  find  the  following  statement 
pedigree,  which,  we  think,  we  are  at  lib^ 
to  make  use  of  : — "  Ramanath  is  the  first 
ant  of  the  guddee  mentioned ;  next, 
nephew,  Ram  Jeewan  ;  then  Ram  Kisl 
whose  relationship  to  his  predecessor  is 
to  be  traced  ;  then  Ram  Kishore's  son, 
Singh,  alias  Abdoor  Ruheem  ;  then  his 
Ram  Singh  ;  then  Kishore  Singh,  the  c!( 
son  of  Ram  Singh,  who  was  succeeded 
his  brother  Raj  Singh,  who  was  the  fat 
of  Rajah  Bishunauth  Singh  and  Rajah  ]\ 
gurnauth  Singh  (and  Rajah  Gopeens 
Singh)."  Now,  from  a  previous  parajrraj 
of  this  decision,  we  learn  that  the  plaii 
alleged,  and  by  a  deed  of  gift  dated  irj 
B.  S.  (not  filed  in  the  present  suit")  sought 
prove,  that  Ram  Singh,  alias  Abdoor  Ruh< 
gave  over  the  whole  estate  to  his  son  P' 
Singh,  having  been  prohibited  by  the  Ma 
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aedan  Government  from  dividing  it  as  he 
intended.  As  the  original  deed  of  gift  is 
lot  before  us,  we  can  form  no  opinion  as  to 
b  genuineness  or  othenvise,  nor  are  we  re- 
^ed  to  do  so ;  but  from  the  recital  in  the 
Bwi'c  decision  of  this  Court,  we  learn  thai 
Singh  received  the  zemindary  as  a 
from  his  father  in  1141  B.  S.  (1734 
.D.j,  some  thirty  years  before  the  commence- 
tni  of  the  East  India  Company's  rule,  and 
the  reigning  power  considered  itself 
Jpetent  to  interfere  with  its  internal  ma- 
l^cmeaL  He  was  succeeded  by  his  son  Ki- 
Nft  Singh  in  1160  Hijirah  (1749),  as  may 
giibered  from  that  decision ;  and  it  may 
presumed  that  he  succeeded  on  the  same 
as  his  predecessors — viz.,  that  he  held 
a  miliiary  fief,  and  he  retained  posses- 
till  his  death  in  1784,  when  his  only 
»her,  Raj  Singh,  on  failure  of  lineal  heirs, 
Jded  to  ihe  zemindary,  and  was  recog- 
as  zemindar  by  the  Government  of 
East  India  Company.  In  his  time  the 
lent  Settlement  was  made,  and  he  was 
led  by  his  three  sons  in  1822  ;  so  that, 
the  assumption  of  the  Government  by 
£ast  India  Company  till  the  time 
uhe  three  brothers  succeeded  as  joint 
^rietors  of  the  estate,  there  was  only  one 
sionon  which  the  common  law  of  inherit- 
night  have  been  brought  into  exercise, 
[thich  was  not  then  allowed  to  come  into 
ion,  as  the  succession  had  heretofore  fol- 
according  to  the  pleasure  of  the  ruler, 
tods  being  held  as  a  miliiary  fief,  under 
any  claims  of  a  widow  or  of  younger 
»hers  of  the  family  would  necessarily  be 
(arded.  There  is,  however,  one  circum- 
to  which  we  have  not  hitherto  made  any 
ice,  which  appears  to  us  to  put  it  be- 
<k>ubt  that  this  property  cannot  be  con- 
red  as  an  indivisible  Raj.  Out  of  the  six • 
annas  of  this  property,  two  annas 
u>  former  days  made  over  in  gift  by  a 
r  proprietor  of  the  estate  to  his  daugh- 
her  dower,  and  her  descendants  retain 
^e  possession  of  it  to  this  day,  and  a 
^  settlement  was  entered  into  with 
at  the  time  of  the  Decennial  Settlement. 
4ate  of  this  gift  and  the  name  of  the 
do  not  appear,  but  the  fact  is  undis- 
Now,  if  any  proprietor  were  able 
inaie  any  part  of  the  estate,  and  such 
lion  was  considered  binding  by  his 
>rs,  what  becomes  of  the  indivisibility 
estate,  or  of  the  family  custom  under 
p  the  eldest  son  or  eldest  male  heir 
jded  solely  to  the  whole  estate  ?  Look- 
*ttefore,  at  all  the  evidence  which  has 


been  submitted  in  support  of  the  plea  of  the 
existence  of  the  family  custom,  the  conclu- 
sion that  we  draw  from  that  evidence  is  that 
the  properly  is  not  an  indivisible  Raj,  for 
we  see  that  in  one  instance  a  partition 
did  fkke  place,  which  has  been  acquiesced  in 
by  all  subsequent  holders,  and  that  one  de- 
parture from  a  custom  is,  as  laid  down  in  the 
decision  of  this  Court  of  1856,  sufficient 
of  itself  to  destroy  the  custom,  if  ever  it 
existed ;  that  succession  to  the  property 
did  not  follow  the  law  of  primogeniture,  biit 
was  regulated  by  the  will  of  the  sovereign 
power  under  which  the  nearest  male  heir  was 
allowed  to  succeed,  the  lands  being  held  as 
a  miliiary  fief ;  that  the  divisibility  of  the 
estate  is  further  shown  by  the  conduct  of 
the  sons  of  Raj  Singh,  who  took  possession 
as  joint  and  equal  sharers  of  the  property — 
a  fact  which  is  altogether  opposed  to  the 
existence  of  a  family  custom,  for  it  is  im- 
possible to  believe  that,  had  such  a  custom 
been  known,  the  eldest  son  would  have  fore-, 
gone  his  rights,  or  that  the  younger  sons 
would  have  sought  a  position  to  which  they 
were  not  entitled.  We  hold,  therefore,  in 
concurrence  with  the  Judges  who  passed  the 
decision  of  the  1 2th  May  1856,  that  there  is  no 
satisfactory  proof  of  the  existence  of  the  family 
custom  pleaded  ;  and  we  may  add  that,  so  far 
as  the  present  plaintiff  is  concerned,  who  is  the 
representative  of  the  plaintiff  in  that  suitj 
his  right  to  plead  the  family  custom  had  been 
fully  considered  and  rejected  in  the  judgment 
of  1856  ;  and  that,  by  not  prosecuting  his 
appeal  to  the  Privy  Council,  he  in  fact 
acquiesced  in  the  correctness  of  that  judg- 
ment, the  effect  of  which  was  to  set  aside 
the  earlier  judgment  of  1847,  and  that  the 
accident  of  his  having  another  party  as  the 
defendant  in  this  suit  will  not  put  him  in  a 
more  favorable  position  than  he  held  before, 
and  enable  him  to  support  a  plea  which  has 
once  been  decided  against  him  by  a  Bench  of 
three  Judges,  who  were  unanimous  in  hold- 
ing that  the  evidence  to  prove  the  existence 
of  the  family  custom  was  unsatisfactory  and 
insufficient. 

It  is  necessary  also,  before  we  conclude,  to 
refer  to  the  decision  come  ioby  this  Court  on 
17th  July  1847  by  one  Judge,  who  consider- 
ed the  family  custom  to  be  established,  not- 
withstanding ihe  previous  alienation  of  two 
annas  of  the  property.  He  admits  that  the 
property  was  held  jointly  by  the  three  brothers 
from  1822,  and  that  Huro  Soonduree  succeed- 
ed to  the  share  of  her  husband,  and  paid  the 
Government  revenue,  and  exercised  the 
powers  of  a  proprietor    AnS.then  he  adds ; 
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''  \  do  i^ot  think  the  neglect  and  supineness 
of  tl^^efendant  (Bishunauth)  in  the  manage- 
ment of  his  affairs,  which  has  allowed  the 
plaintiff  to  get  her  name  entered,  and  to  ob- 
tain a  partial  possession,  sufficient  to  set  aside 
the  established  usage  of  the  family,  whioh  ha^ 
been  handed  down  for  thirteen  generations. 
Even  if  it  be  supposed  that  the  defendant 
intentionally  permitted  the  introduction  of 
the  name  of  the  plaintiff  into  the  collections 
(Collectorate  ?)  as  a  sharer,  it  is  to  be  con- 
sidered that  he  had  no  authority  to  convey 
to  her  any  right,  to  the  prejudice  of  his  heirs ; 
it  was  not  optional  with  him  to  break 
through  the  family  usage ;  and,  if  the  plaint- 
iff (Huro  Soonduree)  has  obtained  a  kind  of 
possession,  it  can  only  be  by  sufferance,  and 
not  by  right.  I  think  it,  however,  most  pro- 
bable that  the  plaintiff  effected  her  object 
by  intriguing  with  the  defendant's  servants 
and  without  his  knowledge."  We  are  con- 
strained to  differ  entirely  from  the  view  thus 
taken  by  the  Judge  on  this  occasion,  for  we 
have  no  proof,  nor  is  any  referred  to  in  the 
judgment,  that  Bishunauth  Singh  ever  showed 
any  supineness  in  the  management  of  his  af- 
fairs ;  and  certainly  his  conduct,  after  litiga- 
tion began,  does  not  warrant  such  a  conclu- 
sion. Nor  is  there  any  proof  that  Huro  Soon- 
duree obtained  possession  by  intriguing  with 
the  servants  and  without  Bishunauth's  know- 
ledge, for  such  a  supposition  is  most  impro- 
bable. The  position  of  a  Hindoo  widow  con- 
tending for  the  preservation  of  her  just  rights 
is  difficult  enough,  and  she  has  little  prospect 
of  success  if  she  intrigue  against  the  legal  heir 
in  possession  to  get  what  does  not  belong  to 
her.  As  against  Huro  Soonduree,  however, 
notwithstanding  the-  subsequent  decision  of 
1856,  this  judgment,  it  is  urged,  is  binding 
against  all  who  derive  from  her;  but  the 
present  defendants  in  this  case  do  not 
come  in  as  heirs  to  her,  but  derive  their  title 
from  her  husband  whose  descendants  they 
are.  The  decision  of  1856,  though  between 
Bishunauth  and  another  party,  virtually  set 
aside  the  finding  come  to  in  the  decision  of 
1847,  and  declared  the  family  custom  not  to 
be  established — a  finding  in  which  the  present 
plaintiff  acquiesced,  as  is  shown  by  his 
failure  to  prosecute  his  appeal  to  the  Privy 
Council.  And  we  think  the  defendants  in 
this  case,  as  descendants  of  Gopeenauth,  are 
in  a  position  to  contest  the  existence  of  the 
family  custom,  a  plea  which  the  plaintiff  has 
again  taken  up,  and  upon  which  he  has 
rested  his  right,  though  it  was  declared  un- 
tenable in  the  suit  which  Bishunauth  and  be 
, brought  in  185b. 


We  now  briefly  refer  to  the  two-pdi|l 
reserved  for  consideration  after  the  vm, 
question  as  to  the  existence  of  the  fatn^ 
custom  was  determined,  m.,  limitation  and  ' 
power  of  an  heir  to  sue  to  restore  a  en 
which,  by  the  acts  of  his  immediate 
decessor,  had  been  broken  through.  Havi 
come  to  the  conclusion  that  the  family 
tom  pleaded  by  the  plaintiff  doe.<{  not 
we  think  any  adjudication  on  these  pointt 
unnecessary.  As  the  plaintiff  has  failed^ 
our  opinion,  to  establish  the  existence  of 
family  custom,  he  cannot,  under  that  plea, 
successful  in  this  suit ;  and,  therefore,  vb^ 
ther  his  action  be  brought  within  or  afM{ 
time,  is  immaterial ;  nor  can  he,  under 
finding  we  have  come  to  in  regard  to 
family  custom,  take  up  and  endeavour  to 
lish  his  right  to  restore  a  custom,  wbid^ 
our  opinion,  never  was  in  existence;  an' 
may  add  that  the  plaintiff's  acquiescence 
the  decision  of  1856  is  strongly  in  fa 
this  view  of  the  case.  We  find,  the 
on  the  three  points  in  regard  to  whicb^ 
case  was  repianded  for  further  evidence, 
there  is  no  satisfactory  proof  of  the  f; 
custom  pleaded  by  the  plaintiff ;  that,  if 
had  been,  it  was  certainly  waived  hy  the 
of  Raj  Singh  on  his  death  in  1822 ;  and 
there  is  nothing  in  any  one  of  the  doc 
submitted  to  the  Court,  either  before  or 
the  British  Government,  which  pi 
alienation,  while  at  the  same  time  ve 
that,  at  a  period  previous  to  the  British 
alienation  of  two-sixteenths  of  the  p 
did  take  place,  and  was  acquiesced  in  t 
successors.  Looking  also  at  the  pi ' 
statement  and  evidence,  we  conclude 
property  was,  during  the  Mahomedan 
vernment,  a  military  jagheer  resunaab] 
pleasure,  and  not  a  Raj ;  and  that  the  so 
sion  to  it  went  on,  not  by  right  or  f 
custom,  but  by  the  will  of  the  sovei 
power.  Under  this  view  of  the  case, 
must  reverse  the  decision  of  the  Court ' 
The  appellants  will  recover  possession 
the  plaintiff,  and  mesne-profits  with  ii 
for  the  period  they  have  been  deprived 
possession,  and  we  decree  the  appeal 
costs. 


The  25th  January  1865. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campi 

Puiitu  Judgti. 
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tion— Suit  for  possession— Onus  Proband!. 
Case  No.  2178  of  1864. 

ial  Appeal  from  a  decision  passed  by  thg 
\ Judge  of  Purneah ,  dated  the  28th  June  1864^ 
^reversing  a  decision  passed  by  the  Officiating 
Principal  Sudder   Ameen  of  that  District^ 
ted  the  jth  October  186 j, 

Mirza  Mahomed  Hossein  and  another 
(Defendants),  AppellanlSy 

versus 

Surabutoonissa  Khanum  (Plaintiff), 
Respondent, 

ttrs.  C  Gregory  and  A,  F,  Lingham  for 
Appellants. 

J.  Baptist   and    Moonshee  Ameer  Ali 
for  Respondent. 

a  defendant  in  possession  pleads  limitation,  the 

roast  prove  a   possession  of  the  property  by 

within  twelve  years  prior  to  the  date'  of  suit, 

(f  may  be  the  date  of  dispossession  which  he 

in  his  plaint. 

lintiff  sued   for  "the  possession  of  cer- 

land  with  mesne-profits. 
defendant  pleaded  the  Statute  of  Limi- 
against  plaintiff,   and  also  denied  his 

to  the  land  claimed  by  him. 

»e  first  Court,   after  going   into  all  the 

ice  adduced  by  the  parlies  to  show  pos- 

1,  was  of   opinion   that  plaintiff   had 

been  in   possession  of  the   property 

jd  within  twelve  years  prior  to  the  insti- 

of  the  plaintiff's  suit,   and  he  then  dis- 

the  plaintiff's  claim. 

appeal,  the  Judge  found  that  the  claim 

luntifF  is  not  barred  by  the  Statute  of 


Limitation  ;  that  plaintiff  states  that  \(t^  dis- 
possession commenced  from  Bysack#i2  59 
B.  S.,  corresponding  with  13th  April  1851  ; 
that  the  suit  was  instituted  on  the  30th  Cheyt 
1271,  or  nth  April  1863;  consequently 
appellant  is  within  lime.  The  Judge,  there- 
fore, remanded  the  case  to  the  rrincipal  Sud- 
der Ameen  for  investigation  on  the  merits. 

Defendant  now  appeals  specially,  urging 
that  the  Judge  has  erroneously  calculated 
limitation  according  to  plaintiff's  plaint ;  that 
this  is  incorrect ;  that  the  Judge  should 
determine  limitation  after  having  looked  to 
the  evidence  of  plaintiff  as  to  her  possession 
and  dispossession,  and,  if  necessary  after- 
wards, to  that  of  the  defendant. 

We  are  surprised  to  see  the  Judge  of 
Purneah  decided  the  question  of  limitation 
raired  in  this  case  simply  by  looking  to  the 
statement  of  the  plaintiff.  Such  a  proceed- 
ing shows  either  great  carelessness  or  igno- 
rance on  the  part  of  the  Judge.  When  a 
defendant  in  possession  pleads  limitation  as 
against  a  party  suing  for  the  same,  it  is  neces- 
sary for  the  plaintiff  to  prove  that  he  has 
been  in  possession  of  the  property  sued  for 
within  twelve  years  prior  to  the  date  of  suit ; 
and,  if  he  is  unable  to  prove  this,  his  suit 
must  be  dismissed.  For  the  purpose  of 
determining  whether  plaintiflf  is  within  time, 
all  the  evidence  on  the  record  regarding  pos- 
session must  be  looked  at,  the  defendant's 
evidence,  if  necessary,  after  that  of  the 
plaintiff,  and  an  order  passed  after  a  careful 
consideration  of  the  same. 

The  Judge's  order  of  remand  is  reversed. 
He  will  recall  the  case  from  the  Principal 
Sudder  Ameen,  and  dispose  of  the  defend- 
ant's plea  of  limitation  in  the  mode  above 
laid  down. 
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The  25th  January  1865. 

Present : 

JhcHon'blc  J.  P.  Normap,  Officiating  Chief 
jMstice,  and  the  Hon'ble  C.  B.  Trevor,  W. 
S.  Scton-Karr,  Shumboonath  Pundit,  J.  B- 
Phcar,  E.  Jackson,  and  F.  A.  Glover, 
Puisne  Judges, 

likhemj  (Resunption  of  grants  subsequent  to 
1790)— Applicability  of  Regfulation  11.,  18x9— 
Jurisdiction. 

Case  No.  869  of  1864. 

tcial  Appeal  from  a  decision  passed  by  Mr, 
J.  E.  S,  Lillie,  Additional  Sludge  ofHooghly, 
Mud  the  joth  January  1864^  affirming  a 
iicision  passed  by  Mr*  A,  Davidson ^  Second 
Principal  Sudder  Ameen  of  that   District ^ 

iatii  the  14th  April  1863. 

• 
Sonatan  Ghose  and  others  (Defendants), 

Appellants, 
versus 

Moulvie  Abdool  Furar  (Plaintiif), 
Respondent. 

fr.  R,  E.  Iwidale  and  Bahoos  Juggadanund 
Mooiirju,  Unnoda  Pershad  Banerjee,  and 
Tnlsee  Doss  Seal  for  Appellants. 

w  Dwarkanath  Mitter  and  Mohendro 
Loll  Skome  for  Respondent. 

the  pbintiff,  the  purchaser  of  a  putnee  lease,  sought 

in  a  deckration  of  his  m&t  right  by  setting  aside 

'  wfeged  rent-free  tenure  in  certain  lands  held  rent-free 

tlte  tine  of  a  former  talookdar,  alleging  that  he 

c^Qed  for  the  defendants'  documents,  and,  as  the 

Its  refused  to  produce  them,  the  plaintiff  iosti- 

this  suit  before  the  CoUector  under  Regulation  U. 

1S19.  The  defendants  pleaded  a  lakheraj  title  from 

>79o>   The  sti(t  was  referred  to  the  Civil  Court 

tbe  Beagal  Act  Vll.  of  1S62,  ;ind  the  plaintiff  ob- 

»  decree. 


loit 


On  appeal  by  the  defendant — HzhO per  totam  curiam 
that,  prior  to  the  passing  of  Regulation  II.  of  ifi^woApc 
their  ordinary  jurisdiction,  the  Civjl  Courts  were  compe- 
tent to  entertain  regular  suits  by  zemindars  for  the 
declaration  of  their  right  to  resume  revenue  illegally 
alienated  subsequently  io  1790,  and  for  possession  of  the 
land  held  rent-free  under  grants  or  titles  which  had 
their  origin  subsequently  to  1790. 

Held  by  Trevor,  J.,  Seton-Karr,  J.,  Shumbhoonath 
Pundit*  J.,  and  Glover,  J.,  that  such  suits  were  unaffect* 
ed  by  the  passing  of  Regulation  II.  of  i8 19,  Section  30, 
which  related  only  to  resumption  of  lakheraj  existing 
prior  to  1 790.  Dissentientibus  Norman,  C  J.,  Phear>  J^, 
and  Jackson,  J.,  who  held  that,  since  the  passing  of  Re- 
gulation II.  of  1 8 19,  regular  suits  for  the  resumption  of 
all  tenures  held  rent-free,  in  which  the  defendant  alleged 
a  valid  rent-free  grant,  have  been  instituted,  and  down 
to  the  passing  of  the  Bengal  Act  VII.  of  1862  might  have 
been  maintained  or  referred  to  the  Collector  under  the 
30th  Section  of  that  Regulation. 

Held  by  a  majority  of  the  Court  (dissentientibus 
Trevor,  J.,  Steton-Karr,  J.,  and  Glover,  J.)  that  the 
jurisdiction  of  the  Civil  Court  to  try  this  cause  was  not 
affected  by  Section  28  of  Act  X.  of  1859. 

Mr.  Justice  Seton-Karr. — In  this  case  the 
point  referred  to  our  Full  Bench  is,  whether 
the  suit  of  a  zemindar  or  other  similar  pro- 
prietor of  lands  to  resume  lands  illegally 
usurped  as  rent-free,  since  the  first  of  Decemr 
her  1790,  ought  to  be  instituted  before  the 
Collector  or  before  the  Civil  Court.;  and 
whether,  if  it  ought,  in  the  first  instance,  to 
be  instituted  before  the  Collector,  there  is 
a  concurrent  or  a  subsequent  jurisdiction  on 
the  part  of  the  Civil  Court.  Or,  to  put  the 
matter  in  a  slightly  different  shape,  we  have 
been  asked  to  consider  whether  such  a  suit  is 
cognizable  by  the  Civil  Court  under  Section 
30,  Regulation  II.  of  18 19,  or  not ;  and,  if 
not,  whether  the  jurisdiction  of  the  Collector 
under  Section  28  of  Act  X.  of  1859,  is  exclu- 
sive, or  concurrent  with  that  of  the  Civil 
Court. 

The  case  was  very  fully  argued  for  two 
days  and  a  half,  and,  indeed,  a  great  deal  of 
unnecessary  matter  and  of  redundant  argu- 
ment was  introduced  into  the  discussion. 
The  facts  of  the  case  referred  K>  us  are 
1  ^uite  simple.    The  plaintiX  aued,  in  the  Civil 
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Court  of  first  instance,  to  get  a  declaration  of 
his  ^nt  to  assess  lands  illegally  held,  as  he 
said,  rent-free,  the  Siame  having  been  usurped 
by  the  holders,  from  the  plaintiff's  predeces- 
sors, the  former  talookdars,  after  1 790.  The 
defendants  pleaded  a  valid  rent-free  title, 
existing  not  only  previous  to  1 790,  but  pre- 
vious to  1765.  They  failed  to  prove  this 
plea,  and  both  Courts  gave  plaintiff  a  decree. 

In  special  appeal,  Mr.  Justice  Steer  and 
Mr.  Justice  £.  Jackson  referred  the  case  to  a 
Full  Bench,  because  there  seemed  to  be  a  con- 
siderable difference  of  opinion  amongst  the 
Judges  in  similar  cases  variously  decided  by 
them,  having  reference  to  this  very  point. 
The  reference,  as  already  noticed,  was  intended 
to  settle  the  form  in  which  actions  avowedly 
brought  to  resume  lands  usurped  since  1 790 
could  or  should  be  instituted.  In  the  present 
case,  it  is  important  to  note  that  the  suit  was 
instituted  on  the  31st  of  December  1 861,  or  on 
the  last  day  of  the  old  Law  of  Limitation  which 
was  superseded  by  Act  XIV.  of  1859  (the 
operation  of  which  was  postponed  until  the 
ist  of  January  1862) ;  and  that  the  suit  was 
brought  after  the  passing  of  Act  X^  of  1859. 

The  Regulations  and  Laws  most  quoted  in 
o^^  viv  ^t  .nr.f  t^is    discussion,    the 

Rcjf.  XIX.  of  1793.  J  f 

„        11.  of  1819.  tenor   and   scope   of 

„       IX.  of  1825.  which  it  becomes  ne- 

Act       X.  of  1859.  cessary  to  discuss  and 

examine  very  closely,  are  given  in  the  margin. 
The  first  law,  XIX.  of  1793,  is  a  law  passed 
for  trying  the  validity  of  the  titles  of  per- 
sons holding  or  claiming  to  hold  lands  ex- 
empted from  the  payment  of  revenue  to 
Government ;  and  the  first  Section  lays  down 
clearly  what  is  the  ancient  and  common  law 
of  the  country  on  this  important  matter.  It 
then  divides  the  grants,  alienating  public  re- 
venue into  three  classes:  (1)  grants  previous 
to  the  dewanny  or  to  the  12th  of  August 
1765  ;  (2^  grants  between  this  date  and  the  ist 
of  December  1790;  (3)  grants  made  after  1 790. 
With  the  first  class  of  these  grants,  the  pre- 
sent discussions  have  nothing  whatever  to  do, 
and  only  incidentally  does  the  discussion 
touch  on  the  second  class.  Between  the  two  first 
classes  and  the  third  class,  the  law  draws  a 
marked  distinction.  BySection6  of  ^he  law,  the 
revenue i  assessable  on  grants  of  the  second  pe- 
riod when  not  more  than  100  beegahs  in  extent, 
is  declared  to  belong,  not  to  Government,  but  to 
the  person  responsible  for  the  discharge  of  the 
revenue  of  the  talook  or  estate  within  which 
the  grant  is  situated ;  and  the  proprietor  is 
declared  on  this  account  not  to  be  subject  to 
any  extra  payment  of  revenue.     It  has  been 


shown  to  us  incidentally  that,  intheold'Rulet 
of  1789,  the  word  rupees  was  used  instead 
the  word  beegahs ;  and  it  is  natural  to  infi 
that  the  subsequent  designation  of  beegahs, 
marking  the  extent  of  the  land,  was 
because  each  beegah  might  be  held,  lonodl] 
to  be  liable  to  one  rupee  of  revenue. 

By  the  next  Section  (7)  it  is  clearly  U 
down  that  all  the  revenue  on  grants  of  nx 
than  100  beegahs  in  extent  alienated  befc 
1 790  should  belong,  not  to  the  zemindar 
talookdar,  but  to  Government ;  and  thittbf 
lands  should  constitute  independent  tal( 
after  resumption. 

Section  10  of  this  law  is  the  remarks 
Section  out  of  which  the  present  contentic 
has  mainly  sprung.     It  rules  that  all  grs 
made  after  1790,  December  ist,  whetherunc 
or  above  100  beegahs  in  extent,  made  by 
other  authority  than    the  Governor-Gem 
are  absolutely  null  and  void ;  that  all 
prietors,  of  whatever  sort,  are  "  required 
authorized''  to  collect  the  rents  from 
lands  at  the  pergunnah  rates,  and  to  dispt 
the  grantee  from  the  same,  without  ma) 
any  application  to  a  Court  of  Judicature 
to  Government ;  and  it  declares  that  no 
proprietor  shall  be  liable  to  any  increase 
assessment  on  account  of  any  such  grant  wl 
he  may  resume  and  annul. 

The  distinction  which  the  Legislature 
tended  to  draw  in  this  Section  is,  I  ihii 
sufficiently  obvious.     The  permanent 
ment  had  been  made  with  the  zemindars, 
i\it\x  status  as  proprietors  had  beenrecogni 
Any  grants  made  by  any  other  authority 
the  Governor-General  were,  in  such  est 
ipso  facto  null  and  void.  In  the  term  "  grai 
must  also,  I  think,  in  all  fairness,  be  inclu^ 
any  usurpations  or  encroachments  made  bfi 
subordinate  holder  of  land  under  the  pi 
that  they  were  grants  ;  and  it  was  by  consii 
ing  the  status  of  zemindars  and  propric 
which  had  been  so  recognized  by  law,th^i 
persons  were  not  only  permitted  but  reqi 
to  look  after  their  estates;  that  they 
considered  bound  to  see  that  the  area  on  wl 
rent  was  due,  and  from  which  revenue 
eventually  payable,  should  not  be  impaired^ 
diminished ;  and  that  they  were  permittt 
without  any  formality  or  any  application 
the  authorities  of  any  sort,. then  and  th< 
even  by  force,  if  necessary,  to  dispossess 
fraudulent  or  illegal  grantees,  and  tore- 
the  usurped  property  to  its  parent  estate, 
zemindars,  in  this  view,  were  only  enj( 
their  own  again.    They  had  as  much  nght' 
re-annex  a  tenure,  impudently  or  fraadoleiil 
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op  as  rent-free,  but  in  reality  created  or 
iiped  after  1790,  as  they  would  have  had  to 
)lore  a  stray  horse  or  cow.  After  1790 
coold,  it  is  clear,  be  no  such  grants, 
tbcr  by  Nawabs,  A  mi  Is,  farmers,  or  pro- 
of any  kind.  None  but  the  Governor- 
:ral  in  Council  could  from  that  date  aliens 
the  revenue,  or  what  was  practically  the 
and  foundation  of  revenue — namely, 


is  probable,  however,  that  such  attempts 
nsnrpalion,  by  sub- tenants,  were   few  in 
ber.    Perhaps,  on  the  other  hand,  if  any 
encroachments  were  made,  the  zem in- 
feared  that  di?;>ossession  by  the  strong 
would  fail  in  the  result,  or  might  lead 
istance  and  violence  ;  or  it  might  be  that 
mindar  could  not  distinguish  between 
created  before,  and  grams  created  after, 
;  and  that,  when  they  did  endeavour  to 
e,  they  preferred  challenging  all  grants, 
leid  by  invalid  tenure,  in  uniform,  gene- 
bat  positive  terms,  without  specification 
date  of  origin.     Again,  it  may  be  that 
little  was  done  comparatively  in  the  way 
umption  by  Government  until  the  pass- 
of  the  Resumption  Laws  of  18 19  and 
fiSaS,  and  that  the  zemindars,  following 
wake  of  Government,  themselves  did 
or  nothing,  until  later  years.     Religious 
indices  may  also  have  had  their  full  sway, 
aspect  for  Brahmins  may  have  prevented 
ars  from  closely  scrutinizing  the  titles 
which    bromottor    and     devuttur,    and 
other  tenures,  were  held.     Certain  it  is 
from  whatever  cause,  for  a  long  time, 
rd  little  of  Section  10,  except  in  theory, 
els  and  affrays  have  not,  as  I  hold,  been 
to  this  portion  of  the  law  in  any  marked 
or  in  a  greater  proportion  than  they 
to  other  well-known  causes  of  agra- 
distarbance.  And  it  is  also  tolerably  cer- 
^t  institutions  of  suits  for  resumption 
dars  have  been  numerous  enough  to 
attention,  and   to^  create   a   distinct 
of  law  and  of  litigation,  only  since  the 
1848-  After  that  date,  and  again  after  the 
1855,  the  proprietors  of  estates  in  the 
Provinces,  following  the  example  of 
w  three,  well-known  and  energetic  ze- 
ars,  have  generally  betaken  themselves  to 
into  the  origin  of  their  grants,'  and, 
*  powing  disregard  of  religious  preju- 
*nd  of  ancient  custoni,  have  resolutely 
mselves  to  increase  the*rent- paying  area 
T  estates,  as  they  had  a  perfect  right 
by  ever}'  means  which  the  law  had 
within  their  reach.    All  this  It  is  ne- 


cessary to  premise  for  a  full  underslanctr^g  of 
this  jiart  of  the  subject.  9 

We  now  come  to  the  next  law  of  impor- 
tance, the  well-known  Regulation  II.  of  i'8i9. 

Till  that  time,  it  is  clear,  from  the  Pream- 
ble of  the  law,  that  the  existing  laws  had 
been  inadequate  to  secure  the  just  rights  of 
Government,  and  similarly,  we  may  add,  of 
those  to  whom  Government  had  delegated  a 
portion  of  its  rights.  The  Preamble  recites  the 
object  of  the  law  to  be  the  declaration  of  the 
right  of  Government  to  assess  all  lands  which, 
at  the  Decennial  Settlement,  were  not  included  . 
within  the  limits  of  a  settled  estate,  and  at  the 
same  time  to  renounce  all  claim  on  the  part 
of  Government  to  additional  revenue  from 
lands  included  within  the  limits  of  a  perma- 
nently settled  estate.  In  this  view,  one  uniform 
course  of  law  and  procedure  was  laid  down. 
The  first  29  Sections  of  this  law  are  wholly 
taken  up  with  the  procedure  and  forms  to  be 
adopted  by  Government  in  the  resumption  of 
its  own  rights.  But  the  30th  Section  embraces 
the  cases  of  proprietors  in  regard  to  lands 
which  they  could  resume.  It  would  seem  as 
if  the  Legislature,  after  minutely  laying  down 
rules  for  the  action  of  the  Revenue  Authorities 
charged  with  the  preservation  or  the  re- 
sumption of  the  rights  of  Government,  had 
also  thought  that  time  and  trouble  would  be 
saved  by  prescribing,  in  one  and  the  same 
law,  the  rules  whereby  private,  as  well  as 
public,  claims  should  be  instituted,  tried,  and 
adjudicated.  Section  30  declares  that  all  suits 
instituted  by  proprietors,  &c.,  to  the  revenue  of 
any  land  held  free  of  assessment^  shall,  imme- 
diately on 'their  institution,  be  referred  to  the 
Collector  for  report ;  and  that  proprietors  who 
deem  themselves  entitled  to  the  revenue  of  any 
land  held  free  of  assessment  on  their  respective 
estates  shall  be.  at  liberty  to  prefer  their 
claim,  in  the  first  instance,  to  the  Collector. 
The  remainder  of  the  Section  is  wholly  taken 
up  with  the  procedure  in  such  cases,  and 
need  not  be  now  adverted  to. 

Now,  what  is  to  be  understood  by  the  term 
"  revenue  of  any  land  held  free  of  assessment," 
which  occurs  twice  in  this  Section  ?  Did  the 
suits  contemplated  on  the  part  of  proprietors 
include  both  suits  for  lands  held  under  grants 
anterior  to  1790  and  suits  for  lands  usurped 
or  granted  away  since  that  date  }  Is  the  word 
"  revenue  "  in  this  Section  to  be  understood  as 
meaning  the  revenue  due  to  Government, 
which  had  been  assigned  to  the  zemindar ;  or 
is  it  a  careless  term  meaning  the  rent  which 
proprietors  could  levy  on  the  ground  of  their 
existing  status  and  rights }  And,  finally, 
ought  suits  for  the  assessment  of  lands  for  the^ 
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first^tipe  held,  granted,  or  usurped,  after  1 790, 
to  h»^e  ever  been  held  under  this  Section  or 
not?  And  if  suits  have  ever  been  so  tried, 
then,  is  the  jurisdiction  of  this  Section  cur- 
tailed or  taken  away  by  the  provisions  of 
Section  28  of  Act  X.  of  1859  -^ 


This  really  is  the  gist  of  the  whole  con- 
troversy.    I   am   of   opinion,    after   the  very 
fullest  consideration,  that  the  arguments  in 
favor  of  a  concurrent  jurisdiction  for  the  Civil 
and  the  Revenue  Courts  in  regard  to  this 
Section,  and  for  the  retention  of  such  con- 
currency even  after  the  passing  of  Act  X.,  are 
inferior  in  number,  weight,  and  fullness  to  the 
arguments;  that,to  resume  grants  of  a  later  date 
than  1790,  one  Court  and  one  only,  that  of 
the  Collector,  is  intended  as  the  correct  and 
legal  tribunal.    Section  30,  to  my  mind,  con- 
templates the  zemindar  or  talookdar  in  the 
position. of  the  assignee  of  the  revenue  due  to 
Government  on  lands  of  less  than  100  beegahs 
in  extent.     It  does  not  contemplate  him  as 
resuming  the  rent  of  his  own  lands,  which  had 
been  illegally  or  fraudulently  usurped,or  denied 
to  him  by  his  own  tenants  residing  on  the 
estate,  which   was   settled  with    him  at  the 
perpetual,  and,  consequently,  at  the  Decennial 
Settlement  of  1789.   The  word  "revenue"  was 
used  knowingly  and  advisedly.  This,  I  think, 
is  to  be  inferred  from  the  whole  language  and 
scope  of  the  Act.     Its  first  29  Sections  pre- 
scribed the  rules  whereby  Government  shall 
recover   its    alienated    revenue.     The    30th 
Section   similarly   prescribes   rules*  whereby 
zemindars  shall  recover  that  portion  of  the 
revenue  which  Government,  in  its  generosity, 
had  conceded  to  them,  and  to  which  they 
could  have  had  no  title,  were  it  not  for  such 
liberality  on  the  part  of  Government.     Sec- 
tion 10  of  the  law  of  1 793,  already  quoted  and 
explained,  is  not  mentioned,  and  was  never 
contemplated  by  the  framers  of  Regulation 
II.  of  1 81 9,  although  other  Sections  of  that 
law  are  thereby  rescinded  in  express  terms. 
The  Section  remained  in  force  and  unaltered 
until  Section  28  of  Act  X.  displaced  it,  and 
substituted  for  the  firm  hand   and  for  the 
possible  violence  of  the  zemindar,  a  more 
sober,  formal,  and  regular  mode  of  ejectment. 
Section   30  of  Regulation  II.  of  1819  does 
not  contemplate  ejectment  at  all.  but  assess- 
ment ;  whereas  Section  10  of  the  law  of  1793 
directly  contemplates  an  act  of  ejection  and 
dispossession.     Section  30  and  the  whole  of 
the   law   of    181 9   contemplates   liability   to 
assessment,  and  not  the  ejectment  and  dis- 
possession  of  illegal   or  usurping  grantees. 
•This  much,  I  think,  every  one  must  concede. 


It  is  said,  on  the  other  hand,  that  zemiDdm 
have  been  allowed  to  bring  suits  under  Sec%^ 
30  for  both  kinds  of  lands—/,  e,,  those  J 
before  and  those  taken  after  1790;  and  tl 
further,    any   zemindar    who  prudently 
not  wish  to  resort  to  force  to  oust  the  L 
l^ind  of   tenants   had,   at  any  rate,  his 
medy  for  his  wrong  under  an  ordinary 
action,  independent  of  the  Resumption  Laf  j 
1 8 1 9,  and  such  as  was  permitted  to  all  per 
injured,  under  Regulations  III.  and  IV. 
1793,  or  our  earliest  Civil  Code.    1  coi 
that  it  is  quite  possible  that  suits  to  resi 
lands    taken    after    1790    may  have 
carelessly   admitted    under    Section   30 
Regulation  II.  of  1819.     But  the  truth, 
take  it  to  be,   is  that,   until  a  very 
period,  zemindars  suing  to  resume  and  a$s< 
used  a  general  and  a  vague  language 
time.     They  stated  in  their  plaints  br( 
that  such  and  such  lands  were  held 
invalid  (najaiz)  lakheraj  tenures,"  and ini 
the  aid  of  the  Courts.     The  marked  dii 
tion  in  dates  has  been,  I  firmly  believe,  of 
cent  introduction,  and  perhaps  subseqa< 
Act  X.  of  1859  'y  ^^^^  i^  we  find  that 
suits  have  been  carelessly  admitted,  that] 
point  has  never  been  fairly  and  fully 
until  very  lately,  and  yet  that  the  legisl 
has  prescribed  certain  remedies  which 
be  the  sole  remedies  for  a  particular  ch 
wrongs,  what,  I  would  ask,  is  there  to 
us  from  considering  the  subject,  and 
laying  down  a  precise  rule  for  all  future 
for  all  pending  cases  } 


I  cannot  admit  the  conclusiveness  of 
arguments  on  the  other  side  of  the  qu( 
admitting  that  much  may  be  said  agai] 
view  of  the  case,  to  the  effect  that  it 
lately  been  the  practice  to  admit  both  clj 
of  suits  to  trial  under  Section  30. 

Then,  what  is  the  nieaning  of  the  refe 
to  the  Collector  and  to  the  Board  throi 
the  whole  of  the  law  of  1819,  and 
in  Section  30  ? 

The  Collector  was  the  sole  Registrar^ 
depository  of  papers  and  titles  by  whicU 
revenue  of  Government  was  affected.  Hej 
naturally  supposed  to  be  the  most  comi 
authority  to  determine  in  what  cases  Go< 
ment,  or  those  to  whom  Government  del( 
its  pdwers,  might  claim  revenue  unla^ 
withheld  or  appropriated.  Hewasbysomei 
posed  to  possess  a  perfect  monopoly  of ' 
ledge  in  regard  to  revenue  and  land  teni 
But  I  do  hot  see  why  the  Collector  shorfJ 
supposed  to  know  at  what  period,  or  by  1 
process,  rents  and  not  reveaue,  due  on  bl 
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ted  withm  the  limits  of  a  decennially 
led  estate,  with  which  the  Collector  had  no 
deal  interference,  had  been  illegally  ap- 
)nated  by  some  fraudulent  tenant.  The 
iindar  was  the  person  who  could  see 
his  own  affairs,  who  could  best  know 
limits  of  his  own  estates,  and  the  extent 
fthe  misdoings  or  usurpations  of  his  ryots ; 
if  he  had  no  means  of  ascertaining 
points,  the  Collector  was  not  the  person 
him  any  material  assistance.  The 
dndar  would  certainly  find  in  the  Collec- 
ihe  quinquennial  registry  papers,  and 
papers  showing  of  what  mouzahs  an 
consisted  at  the  Perpetual  Settlement ; 
all  this  he  was  supposed  to  have  in  his 
ssion  already.  On  the  other  hand,  to  call 
the  aid  of  the  Collector  to  point  out 
lands  were  liable  to  revenue^  and 
firhat  titles  or  grants  they  were  held,  was, 
ling  to  the  ideas  of  the  Legislature  of 
I,  perfectly  reasonable  and  proper.  To 
zemindars  to  the  Collector,  in  order  that 
might  help  them  to  ascertain  all  about 
defaulting  tenants,  and  the  deficiencies 
iir  rent-roll,  was  wholly  unnecessary, 
alienations,  by  the  Section  of  a  law 
changed  until  the  passing  of  Act  X. 
AS9i  vere,  on  the  face  of  them,  null  and 
What  was  then  left  for  a  Collector  to 
are  into,  ascertain,  or  report.?  And  to 
portion  of  an  enquiry  about  nothing 
the  long  and  elaborate  processes  of  the 
lllng  Clauses  of  that  same  Section,  which 
op  two  pages  of  Clarke's  Edition,  by  any 
of  reason  or  analogy  of  law,  be  thought 
>ly?  I  cannot  accept  the  argument  that 
ird  "  revenue "  in  Section  30  is  used 
iminately  as  expressing  khazana,  which 
both  revenue  and  rent.  The  frame rs 
law  of  1819,  according  to  my  idea  of 
capacities  and  intention,  knew  perfectly 
tte  force  and  significance  of  the  terms 
they  were  using,  and  made  use  of 
»tt  in  its  ordinary  significance — viz.j  that 
is  due  td  Government  from  the  land. 
'*ord  "  rents"  on  the  other  hand,  is  point- 
«tted  in  Section  10  of  Regulation  XIX.  of 
as  being  what  zemindars  are  required 
Icct  as  their  own  already. 

tt  no  interference  with  Section  10  of 

ttion  XIX.  of  1793  was  contemplated 

^  framers  of  Regulation  II.  of  18 19, 

to  me,  further,   to  be    conclusively 

ished  by  a  reference  to  Regulation  IV.  of 

ff  Section  8.    This  Section  specially  pro- 

1  diat  nothing  in  Regulation  II.  or  in  any 

J^«gtthttion  m  force  shall  affect,  or  he  con- 


sidered to  affect,  Section  10  of  Regulatioij  XIX. 
of  1793,  which  declares  the  right  of  zemigJaars 
to  make  use  of  no  Court  at  all,  but  only  of 
the  services  of  their  own  naibs,  gomastahs, 
and  retainers.  And  the  Section  goes  on  to 
reserve  to  the  Revenue  Authorities  the  right 
to  resume  lands  now  held  free  of  assessment, 
but  subject  to  payment  of  revenue  at  the 
date  of  the  Perpetual  Settlement,  as  well  as  to 
except  the  cases  in  which  the  revenue  might 
belong  to  the  proprietors  or  others  with 
whom  a  permanent  settlement  had  been  con- 
eluded — i.e.,  cases  of  lands  on  which  rent- 
free  grants  had  been  set  up  after  1790.  The 
Section  concludes  by  saying  that  the  provi- 
sions of  Sections  22  of  Regulation  II.  of  181 9 
(allowing  rent-free  holders  to  remain  in  pos- 
session on  tendering  security,  pending  the  suit 
which  they  were  to  institute  to  retain  their 
tenures)  shall  not  apply  to  such  cases. 

Having  thus  shown,  as  I  hold,  that  the 
intermediate  and  well  known  law  of  1819  had 
no  reference  whatever  to  grants  after  1790, 
and  consequently  that  any  such  cases  insti- 
tuted under  its  provisions  must  have  been 
admitted  through  inadvertence  or  from  mere 
want  of  distinctness  or  perspicuity  in  the 
claims,  I  come  now  to  Section  28  of  Aft  X. 

In  my  view  of  the  case  there  is,  then, 
nothing  in  our  legislation  which  touches  these 
cases  in  the  whole  period  between  1793  and 
1859.  We  go  per  saltum  from  the  vigorous 
and  off-hand  dispossessing  zemindar  of  1793 
to  the  same  individual  applying  to  the  Re- 
venue Authorities  in  1859. 

In  that  year  a  law  was  passed  which,  from 
its  Preamble,  and  its  whole  scope,  was  intend- 
ed to  provide  for  all  rights  of  zemindars  and 
ryots,  and  all  questions  arising  out  of  rent, 
and  to  form,  as  far  as  possible,  a  complete 
and  definite  code  in  itself. 

Now,  what  is  the  language  of  Section  28  of 
this  Aft?  It  simply  repeals  Section  10  of 
Regulation  XIX.  of  1793,  ^^^  rules  that  "any 
proprietor  or  farmer  who  may  desire  to  assess 
such  land  or  to  dispossess  any  such  grantee 
{i.e.,  a  grantee  after  1790),  shall  make  appli- 
cation to  the  Collector,  and  such  application 
shall  be  dealt  with  as  a  suit  under  the  provi- 
sions of  this  Aft."  The  Section  then  goes  on 
to  say  that  such  suit  shall  be  instituted  within 
twelve  years  from  the  time  when  the  title  of 
the  plaintiff  accrued,  &c. 

In  the  above  language  there  is  nothing 
permissive,  nothing  which  suggests  the 
notion  of  a  double  forum  or  of  a  subse- 
quent remedy  in  the  shape  of  a  civil  suit, 
such    as  is  by    other    SectR)ns  of   Aft   X. 
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reserved  for  parties  whose  titles  or  rights 
can^t  be  decided  by  the  Collector.  The 
period  of  limitation  is  no  short  period,  but 
the  longest  which  any  of  our  laws  permit. 
The  terms  used  are  as  positive  and  peremp- 
tory as  language  can  afford.  The  law  says,  as 
I  read  it — "  You  shall  no  longer  oust  alleged 
grantees  who  have  usurped  your  lands,  or 
who  deny  you  that  rent  which  they  or  their 
predecessor  paid  to  your  estate  or  to  your 
representatives  after  1790.  Such  proceed- 
ings are  far  too  arbitrary  for  our  improved 
civilization,  and  our  more  frequent  and  more 
accessible  tribunals.  You  shall  now  go  to  the 
Revenue  Authorities,  and  your  application  to 
them  shally  in  all  respects,  be  treated  as  a 
suil ;  and  a  suit  is  not  to  be  tried  twice 
over." 

A  Full  Bench  of  this  Court  has  already 
ruled  that  appeals  from  orders  passed  under 
this  Section  lie  to  the  Judge,  and  not  to  the 
Commissioner.  . 

It  is  argued,  on  the  other  hand,  that  A61 
X.  never  takes  away  the  jurisdiction  conferred 
by  Regulation  II.  of  18 19,  and  that  jurisdic- 
tion cannot  be  taken  away  by  implication, 
nor  a  Court  be  thus  inferentially  deprived  of 
its  legal  powers.  But  what  if  civil  jurisdic- 
tion had  never  been  contemplated  at  all  for 
such  cases  by  Regulation  II.  ?  And  I  have 
endeavoured  to  show  that  the  jurisdiction  of 
Courts  under  that  law  could  not,  and  did  not, 
extend  to  such  cases. 

The  jurisdiction  of  Regulation  II.  of  181 9 
was  finally  abolished  by  Aft  VII.  of  1862  of 
the  Bengal  Council — an  Aft  intended  to  put 
an  end  to  all  those  vexatious  enquiries  regard- 
ing lands  held  free  of  revenue,  which  were 
productive  of  no  good  financial  or  political  re- 
sults. 

If  the  arguments  against  this  view  be  cor- 
rect, then,  have  plaintiffs,  seeking  to  resume 
these  grants,  no  less  than  three  tribunals  or 
forms  of  action,  now  that  their  own  freedom 
of  action  has  terminated. — (i)  They  can  go  to 
the  Collector  to  dispossess  the  alleged  grantee. 
(2)  They  can  sue  for  resumption  and  assess- 
ment, under  Regulation  II.  of  1819,  in  ail 
suits  instituted  before  the  Aft  of  1862.  (3) 
They  can  resort  to  the  Civil  Court  under  the 
general  law,  like  any  other  plaintiff  who  has 
sustained  a  wrong,  and  who  desires  a  remedy. 
I  cannot  think  that  this  diversified  course  of 
procedure,  and  this  unfettered  freedom  of  ac- 
tion in  the  choice  of  tribunals,  were  ever  con- 
templated by  the  Legislature,  or  are  to  be  ex- 
tracted out  of  the  words  of  any  law.  I  can- 
not think  that  tUis  course  would  tend  to  uni- 


formity of  procedure  and  of  decisions  to  thf 
satisfaction  of  a  large  class  of  the  coinmanit 
to  a  general  confidence  in  our  tribunals 
a  sure  means  of  redress,  to  the  ends  of  josdc 
or  to  that  character  for  fairness,  equity, 
consideration  for  the  people,  which  it  was 
object  of  the  Government  that  passed 
Acts  to  obtain.     It  may  be  said,  certaii 
that  the  last  resource  of  those  above  ent 
rated,    the   ordinary   civil   action  exists 
every  man,  and  that,  whether  the  Resumpt 
Law  of  18 1 9  be  applicable  or  not,  the  01 
nary   form  of   redress   by   civil  action 
never  barred,  and  is  not  even  now  taken  ai 
This  argument  I  take  to  be  purely  thcorcii( 
Plaintiffs  did  not  sue  to  assess  or  to  res 
lands  under  the  ordinary  civil  law.    I  qi 
tion  if  more  than  one  or  two  such  cases 
be  cited.    Plaintiffs  came  to  the  Courts ui 
the  well  known  Resumption  Law,  and,  in 
case,  I  hold  that  It  was  the  intention  of  .^ft| 
of  1859  to  give  sole  and  exclusive  juris 
tion  to  Collectors,  and  to  make  a  suit  b( 
him  the  one  single  remedy  for  aggrieved j 
injured  zemindars. 

This  view  of  the  case  has  already  been 
tertained  by   several  Judges  in  late 
though  the  contrary  opinion  has  also 
expressed.    It  is  now  most  requisite  that 
ties  resorting  to  our  Courts  should  know 
courses  they  may  or  may  not  pursue. 

On  the  whole,  I  would  now  sum  up 
question  by  saying  that,  in  my  opinion,  Rt 
lation  IL  of  1819  was  never  intended  to 
to  these  cases  at  all ;  that  the  distinction 
tween  grants  made  be/ore,  and  grants 
a/fery  1790,  was  rarely  if  ever  raised,  until 
years,  by  plaintiffs  seeking  to  resume,  ii 
much  as  they  brought  these  suits  on  bf 
and  general  terms,  alleging  meie  ill< 
and  invalidity  of  rent-free  tenure;  that 
permission  given  by  the  law  of  1793  to 
dars  to  re-annex  lands  to  their  estates  off-l 
was  by  comparison  rarely  resorted  to  in 
tice,  but  was  left  quite  untouched  in 
until  the  enactment  of  1859;  that  Ad 
that  year  at  length  substitutes  for  the 
tory  dispossession  permitted  to  the  zemii 
or  for  any  possible  civil  suit  under  the 
Regulation,   the   more    regular  and 
course  of  an  action  before  the  Collector ; 
this  law  leaves  plaintiffs  no  option,  but  to^ 
before  the  Collector,  and  before  no  one 
that  there  is  no  subsequent  trial  or 
remedy  by  civil  suit  left  open,  and  that  tHlJ 
the  only  remedy  to  which  parties  have  a 
to  look. 

In  this  view  I  would  decree  this  appeal « 
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iMold,  moreover,  role  that  this  decision  should 
>l7  to  all  pending  and  future  cases  of  the 
id,  shutting  out  the  action  of  the  Civil  Court 
Hher ;  but  I  would  not,  on  this  ground, 
any  decision  already  passed  under  a 
int  interpretation  of  the  law. 
[fhe  Chief  Justice. — ^This  was  a  suit  by  the 
lifF,  who  was  the  purchaser  of  a  putnee, 
ted  under  Section  30,  Regulation  II.  of 
19,  for  the  resumption  of  and  declaration 
diemal  right  of  the  plaintiff  in  certain 
alleged  by  the  plaintiff  to  be  held  by  the 
mdant  under  the  false  allegation  of  its 
y%  rent-free. 
Mhe  plaint  was   filed   in  the   Collector's 
on  the  30th  December  1861,  and  subse- 
Jy  transferred  to  the  Civil  Court  in  pur- 
of  the  provisions  of  the  Bengal  Act 
of  1862.    The  defendant  set  up  lakhe- 
tle  prior  to  August  1765,  and   ist  De- 
:r  1790,  which  he  failed  to  prove.    The 
iff  obtained  a  decree  in  the  Lower  Courts, 
the  point  raised  in  appeal  before  us  is 
the  present  suit  having  been  instituted 
the  passing  of  Section   28,  Act  X.  of 
the  Court  had  no  jurisdiction, 
the  ancient  usage  or  common  law  of 
)uniry,  which  was  recognized  and  con- 
by  the  Regulations  of  1793,  the  dues 
)vemment  from'  each  beegah  of  land 
inalienable  by  the  persons  appointed 
llect  them — namely,   the   zemindars — 
by  its  express  sanction. 

ion  10  of  Regulation  XIX.  of  1793  is 

)ws : — **  All  grants  for  holding  land 

ipt  from  the  payment  of  revenue,  &c., 

•have  been  made  since  the  ist  December 

or  that  may  hereafter  be  made  by  any 

authority  than  that  of  the  Governor- 

cal  in  Council,  are  declared  null  and  void; 

loo  length  of  possession  shall  hereafter  be 

"  jred  to  give  validity  to  such   grant 

with  regard  to  the  property  in  the  soil 

rents  of  it."     It  goes  on — "  And  every 

who  now  possesses  or  may  succeed  to 

r^rietary  right  in  any  estate,  &c.,  or  is 

ized  and  required  to  collect  the  rents 

8Qch  land  \\.  the  rates  of  the  pergunnah, 

:  to  dispossess  the  grantee  of  the  proprie- 

fight  in  the  land,  and  to  re-annex  it  to 

te  or  talook  in  which  it  may  be  situat- 

^vitboat  making  previous  application  to  a 

of  Judicature,"  &c. 

Jrefore,  in  respect  of  lands  held  within  a 

Rinially  settled  estate  rent-free  under  a 

lubsequent  to  1790,  the  zemindar  had  a 

to  the  revenue  under  the  ancient  com- 

Uw  of  the  land,  and  to  the  possession  of 

VoLH. 


the  land  itself,  under  Section  10,  Regijajfon 
XIX.  of  1793.  ^ 

The  Regulations  respecting  lakheraj  lands 
passed  by  the  Governor-General  in  Council 
on  the  I  st  December  1 790 — [see  Colebrooke's 
Digest  of  the  Regulations,  Vol.  3,  pp.  292-294) 
— after  making  provisions  with  respect  to 
rent-free  lands  alienated  prior  to  the  date 
of  those  Regulations  by  Section  8,  provide 
as  follows  : — "  Any  person  who  may  purchase 
a  village,  or  villages,  <fec.,  subsequent  to  thct 
date  of  these  Regulations,  shall  be  entitled 
to  the  property  in  the  soil,  and  the  Govern- 
ment's share  of  the  produce  of  all  portions 
of  such  village  or  villages  that  may  have 
been  alienated  since  the  date  of  these  Re- 
gulations," &c. ;  and  by  Section  1 1  he  was 
authorized  "  to  prosecute  for  the  same  in  the 
Court  of  the  Collector  of  the  district,"  and  any 
landholder  resuming  lands  without  having 
obtained  a  decree  for  that  purpose  from  the 
Collector  of  the  district  was  made  liable  to  a 
prosecution  for  damages  in  the  Court  of  the 
Dewanny  Adawlut. 

Section  10,  Regulation  XIX.  of  1793,  with 
a  view  of  carrying  out  the  objects  of  the  Go- 
vernment in  securing  to,  and  retaining  in  the 
hands  of,  the  zemindars  the  revenue  which 
they  were  to  receive,  authorized  and  required 
them  to  "  resume ;"  or,  in  other  words,  to 
retake  possession  of  such  lands  without  a  suit. 
But,  as  the   Regulation  contains  no  Clause 
depriving  the  Civil  Court  of  jurisdiction,  it 
appears  clear  that  it  did  not  take  from  the 
zemindars  the  right  to  enforce  their  claims, 
whether  to  the  revenue  under  the  common  law 
of  the  country,  or  to  the  land  under  the  above 
cited  Regulation,  if  they  found  it  necessary  or 
convenient  to  proceed  in  that  manner.     It 
would  therefore  appear  that,  prior  to  the  enact- 
ment of  Regulation  II.  of  18 19,  a  zemindar 
might  either  himself  collect  the  rents  and  dis- 
possess the  grantee  of  any  lands,  parcel  of  his 
decennially  settled  estate,  held  rent-free  under 
a  title  which  had  its  origin  subsequent  to  1790, 
or  he  might  sue  in  the  Civil  Court  to  enforce 
his  rights. 

By  Section  30,  Regulation  11.  of  18 19,  all 
suits  preferred  in  a  Court  of  Judicature  by 
proprietors  to  the  revenue  of  any  land  held 
free  of  assessment,  were  to  be  referred  to  the 
Collector ;  and  special  rules  are  provided  for 
the  trial  of  such  suits.  This  Section  fixes  no 
new  right  of  action  ;  it  simply  provides  a 
special  mode  of  trial  for  certain  suits  which 
might  have  been  instituted  .and  tried  before 
its  passing  by  the  ordinary  Courts. 
As  stated  by  Mr.  Loch,  inSobindChundei 
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Gossain  versus  Woomes  Chunder  Roy,  S' 
D. ^*.  Rep.,  15th  April  1861,  "zemindars 
found  it  more  convenient  to  proceed  under 
these  rules  than  to  take  advantage  of  the 
powers  with  which  they  were  invested  by 
Section  10  of  Regulation  XIX.  of  1793  ;" 
and  according  to  the  established  and  recog- 
nized course  and  practice  of  the  Court  for 
many  years  prior  to  the  passing  of  Act  X.  of 
1859,  suits  under  that  Section  were  brought 
and  maintained  for  the  resumption  of  all 
lakheraj  lands  without  distinction,  whether 
the  grants  were  prior  or  subsequent  to  1 790. 

It  was  a  well  recognized  rule  established 
after  much  discussion,  that  limitation  could 
not  be  successfully  pleaded  in  such  suits,  un- 
less it  were  shown  that  the  lakheraj  was  held 
under  a  grant  prior  to  1 790. 

Now,  it  is  evident  that,  if  no  suit  under 
that  Section  could  have  been  maintained  ex- 
cept in  respect  of  grants  prior  to  1790.  the 
plea  of  limitation  would  have  been  an  answer 
to  the  suit  in  every  case,  except  in  suits  by 
purchasers  at  sales  for  arrears  of  Government 
revenue,  because  the  plaintiff  would  have  been 
in  this  dilemma — either  his  suit  was  for  the 
resumption  of  a  grant  prior  to  1790,  in  which 
case  limitation  would  be  aaanswer ;  or  it  was 
in  respect  of  a  grant  subsequent  to  1799,  in 
which  case  the  Collector's  Court  would  have 
had  no  jurisdiction. 

We  have  not  now  to  consider  whether,  upon 
a  careful  and  critical  consideration  of  the  Pre- 
amble and  general  scope  of  Regulation  II.  of 
181 9,  this  construction  was  correct.  There  is 
much  to  be  said  on  either  side  of  the  question. 
It  is  sufficient  to  say  that  the  terms,  *'  suits  to 
the  revenue  of  any  land  held  free  of  assess- 
ment,*' are  sufficiently  large  to  include  such 
suits.  Indeed,  if  the  words,  *'  held  free  of 
assessment,"  were  to  be  treated  as  if  thev  re- 
lated  only  to  lands  which  had  never  been 
assessed,  instead  of  as  including  all  lands  de 
facto  held  free  of  assessment,  or,  in  other 
words,  without  actual  payment  of  any  assessed 
revenue, the  inconvenience  would  have  follow- 
ed, that  a  suit  against  a  person  alleging  himself 
to  hold  a  lakheraj  title  would  be  liable  to  be  dis- 
missed on  the  ground  of  want  of  jurisdiction, 
if,  on  enquiry,  it  turned  out  that  the  parly  al- 
leging a  lakheraj  title  had  no  ground  whatever 
for  resisting  the  suit,  the  sunnuds  having 
been  forged,  and  the  land  first  held  rent-free 
since  1790.  It  may  well  be  that,  if  neither 
party  allege  a  lakheraj  title  as  existing  prior 
to  1790,  there  would  be  nothing  to  refer  to  the 
Collector  under  Section  30  of  Regulation  II. 
of  1819  ;  but  thHt  is  not  the  present  case. 


The  interpretation  which  has  been  piit  iipO| 
the  Section  in  question  is  not  only  perf< 
reasonable,  but  having  been  for  so  long 
period    recognized  and  acted  upon  by 
Courts,  in  my  opinion  we  are  bofmd  by  it, 
it  has  now  the  force  of  law.     See  on  this 
ject  the  observations  of  Sir  Henry  Setos-'i 
Sibchunder  Ghose  versus  Russick  Lall  Ni 
gy,  Fulton's  Reports,  page  39.    Sir  Lawi 
Peel,  C.J.,  in  Shibchunder  Doss  versus 
kissen  Banerjee,  i  Boulnois'  Reports,  page 
quoting  the  language  of  that  learned  Ji 
says :  '  *  The  laws  of  a  people  are  not  to  be  f < 
merely  in  its  written  text,  but  in  the  judk 
expositions  of  that  text  which  have  pre^ 
for  a  long  series  of  years,  and  on  whidi 
laws  of  property  are  founded.'*    He  goes- 
say  in  the  case  of  the  Regulations  be 
discussing  :    "  The  construction   which 
prevailed  in  the  mofussil — namely,  that 
verse  possession  for  the  prescribed  period, 
only  bars  the  remedy,  but  gives  tith 
harmony  with  the  presumable  will  of 
framers,  with  the  opinion  of  the  most 
jurists  on  laws  as  to  real  estates  sii 
worded,  and  with  the  whole  course  of  decii 
on  analogous  branches  of  English  law, 
it  been  otherwise,  a  long  course  of  decisi< 
settling  rules  of  properly  on  which  titles 
taken,  ought  not  to  be  disturbed  by  ju('~ 
decision." 

By  Section  28,  Act  X.  of  1859,  "so 
of  Section  10,  Regulation  XIX.  of  17^^ 
authorizes  proprietors   and  farmers  of 
and  dependent  talooks,  in  cases   in   wi 
grants  for  holding  land  exempt  from  the 
ment  of  revenue  have  been  made  subf 
10  1790,  of  their  own  authority  to  collect 
rents  of  such  lands,  and  to  dispossess  the  g< 
tee  of  the  proprietary  right  in  the  land, 
re-annex  to  the  estate  or  talook  in  which  it) 
be  situate,  is  repealed." 

Stopping  here  for  a  moment,  we  obs 
that  the  ist  Clause  of  Section  10  of  R< 
tion  XIX.  of  1793  is  left  wholly  untoi 
and  that  the  new  and  special  remedy  gi 
by  that  Section  to  the  zemindar  is  the 
thing  which  is  in  express  tenns  taken.  ai 
It  proceeds:  "And  any  proprietor  or  fan 
who  may  desire  to  assess  any  such  land 
dispossess  any  such  grantee,  shall  make 
cation  10  the  Collector ;  and  such  appli( 
shall  be  dealt  with  as  a  suit  under  the  pr( 
sions  of  this  Act.     Every  such  suit  is  to 
brought  within   twelve   years,   or    two  Ji 
from  the  passing  of  the  Act." 

The  construction  which  has  been  put 
many  decisions  of  this  Court  upon  this 
of  the  Section  is  that  it  merely  substiiures  i 
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ion  to  the  Collector  in  the  nature  of  a 
aiy  proceeding  for  the  right  which  a 
bad,  of  his  own  authority,  to  assess 
collect  rent  or  dispossess  the  holder  of 
Itland,  and  that  it  did  not  affect  the  right 
zemindar  to  proceed  in  a  regular  suit 
imption. 

XIV.  of  1859  was  before  the  Legisla- 

I4t  the  same  time  as  Act  X.  of  1859,  and 

the  assent  of  the  Governor- General 

rfive  (lays  after  the  passing  of  Act  X^  Clause 

Section  i  is  in  pari  mater  id  with  Sec- 

ijSof  Act  X.  of  1859,  and  must  be  read 

It.    It  gives  a  period  of  twelve  years  for 

for  the  resumption  of  any  lakheraj  or 

land,  and  provides  that,  in  estates 

mently  settled,  no  such   suit,   though 

(bt  within  twelve  years,  shall  be  maintain- 

H  be  shown  that  the  land  was  held  rent- 

ifrom  the  period  of  the  Permanent  Settle- 

p8  clear  that  the  Legislature  contemplated 
ristence  of,  and  separately  dealt  with, 
:s  of  regular  suits  for  resumption — 
^,  first,  suits  for  the  resumption  of  la- 
j  created  subsequently  to  1790 ;  and,  se- 
suits  in  respect  of  grants  prior  to  that 

lin,  the  Bengal  Act  VII.  of  1862,  which 

the  assent  of  the  Governor-General 

isi  day  of  May   1862,  dealing  with 

fegarding  lands  held  or  claimed  to  be 

[Irce  of  assessment,  repeals  Section  30  of 

tion  II.  of  1819  ;  and  after  reciting  that 

advisable  that  such  suits  should  be  pre- 

and  disposed   of  exclusively  in  the 

Courts  of  Civil  Judicature,"  makes 

HOD  for  that  purpose. 

^  if  the  construction  contended  for  by 

illant  is  correct,  no  such  suit  could  be 

after  the  1st  of  January  1862.   The 

iture  itself  has  therefore  adopted  and 

^n  the  doctrine  so  long  established  in 

Sodder  Court,  that  Regular  suits  are 

unable  for  the  resumption  of  land  held 

;frcc  under  titles  which  had  their  incep- 

[uent  to  1 790. 
therefore  of  opinion  that  Section  28  of 
L^of  1859  ^oes  not  touch  the  right  of  a 
to  institute  a  regular  suit  for  the 
rtion  of  grants  falling  within  Section  10, 
tiionXlX.of  1 793,  and,  therefore,  that  the 
ICoanhad  jurisdiction  in  the  present  case. 
^  Justice  Trevor.^ThQ  piaintifT  in  the 
lerred  to  us  sues  to  resume  lakheraj 
^'hich,  as  he  alleges,  was  formerly  mil 
jttTing  rent,  but  for  which  the  defendant 
'kaQdulently  sets  up  a  lakheraj  title.  In 
^^rds^  plaintiff  alleges  that  land  for  the 


resumption  of  which  he  sues  had  be^qjne 
lakheraj  since  1 790,  and  therefore  is  liabte  to 
bear  rent,  it  being  a  portion  of  his  decen- 
nially settled  estate  ;  and  the  questions  raised 
before  us  are — 

ist. — Whether  such  a  suit  is  cog.nizable 
under  Section  50  of  Regulation  II.  of  18 19, 
or  not? 

2rid. — If  not  cognizable  under  Section  30 
of  Regulation  II.  of  181 9,  then  is  the  juris-^ 
diction  of  the  Collector's  Court  under  Section 
28  of  Act  X.  of  1859  an  exclusive  one  in 
such  cases,  or  has  it  only  a  concurrent. juris* 
diction  with  the  ordinary  Civil  Courts  ? 

It  appears  to  me  that  points  were  brought 
before  us  in  argument  on  the  part  of  the 
plaintiff,  the  consideration  of  which  is  not 
necessary  to  the  solution  of  the  question  be- 
fore the  Court.  I  shall  therefore  pass  them 
by,  simply  noticing  those  points  which  are  in 
my  opinion  necessary  to  the  elucidation  of 
the  point  before  the  Court. 

In  determining  the  point  before  us,  it  will 
be  necessary  to  enter  into  a  short  statement  of 
the  law  as  it  existed  before  the  enactment  of 
Regulation  II.  of  1819. 

It  would  undoubtedly  suffice  to  commence 
this  statement  with  the  laws  enacted  in  1 793  ; 
but,  as  reference  has  been  made  by  the  pleader 
for  the  plaintiff  to  the  laws  which  existed 
before  that  time,  it  will  be  well  to  take  some 
notice  of  them. 

In  the  years  1772  or  1779,  ^-  S. — that  is, 
seven  years  after  the  East  India  Company 
acquired  the  dewanny  of  Bengal,  Behar,  and 
Orissa — the  zemindars  and  farmers  of  revenue 
were  bound,  by  an  express  clause  inserted  in 
their  leases,  not  to  confer  any  grants  of  land 
without  the  kno<^'ledge  and  consent  of  Govern- 
ment. They,  however,  violated  this  stipula- 
tion with  impunity,  and  as,  by  the  practice,  the 
revenue  of  the  Government  was  affected,  an 
office  for  the  registration  of  all  lands  held  free 
of  revenue,  whether  under  Badshahee  or  Hoo- 
kamee  grants  in  Bengal,  styled  the  Bazee  Zja- 
meen  Dufter,  was  proposed  by  the  Committee 
of  Revenue  on  the  28th  May  1782,  and  insti- 
tuted under  the  orders  of  the  Governor- 
General  in  Council,  in  the  Revenue  Depart- 
ment, passed  on  the  3 1  st  May  of  the  same 
year. 

The  main  rules  passed  for  deciding  on  the 

See  Colebrooke's  Digest  of      validity  of  the  title  ' 

Regns.,  Vol.  III.,  page  229.  of  parties  to  hold 
lands  free  from  revenue  were — 

fst. — That  all  grants  anterior  to  1765,  and 
of  which  possession  for  one  year  had  been  held 
before  that  time,  should  be  considered  valid ;   ^ 
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2nd. — That  possesion  of  that  nature,  even 
wit^ut  a  grant,  was  valid ;  and 

jrd, — That  all  grants  subsequent  to  that 
date,  under  the  general  denomination  of 
lakheraj  or  gair  jumma,  should  be  declared 
invalid,  excepting  sifch  as  had  been  confirmed 
or  might  be  hereafter  confirmed  by  Govern- 
ment. 

The  decision  as  to  the  validity  of  the  titles, 
and  also  the  property  in  the  land,  if  disputed, 
was  to  be  reported  by  the  Superintendent  of 
the  Bazee  Zumeen  Dufter  to  the  Committee 
of  Revenue,  with  whom  the  ultimate  decision 
rested. 

The  oflQce  of  Bazee  Zumeen  Dufter  was 
abolished  in  its  original  form  on  31st  May 
1786,  and  it  continued  to  exist  only  as  a  Pre- 
sidency Oflfice  of  Record  until  February  1793, 
when  it  was  entirely  abolished.  But,  on  the 
19th  July  1786,  it  was  resolved  to  invest 
Collectors  with  the  duty  of  investigating  and 
reporting  on  lakheraj  tenures. 

On  the  1 8th  September  1789,  the  original 
rules  for  forming  a  Decennial  Settlement  for 
Bengal  were  passed,  the  settlement  itself  com- 
mencing from  the  ist  Bysack  1 1 97,  Bengal  era 
(Section  2,  Regulation  VIII.  of  1793),  or  ist 
April  1790.  On  ist  December  1790,  certain 
Regulations  were  passed  respecting  lakheraj 
lands.  They  confirmed  and  laid  down  with 
greater  precision  the  rules  of  1782,  and  they 
adduced  certain  new  ones,  some  of  which  it 
is  necessary  to  mention.     The  5th  and  6th 

See  Colebrooke's  Digest  of     Rules    are   to   the 
Regns.,  Vol.  III.,  page  293.       following  effect : — 

The  revenue  which  may  be  assessed  on  all 
rent-free  lands,  consisting  of  one  or  more  vil- 
lages, and  on  portions  of  villages  (provided 
the  sum  assessed  on  such  portion  shall  exceed 
one  hundred  sicca  rupees  per  annum)  alien- 
ated prior  to  the  date  of  these  Regulations,  and 
which  may  be  resumed  in  conformity  thereto, 
is  hereby  declared  to  belong  to  Government, 
and  the  revenue  assessed  on  portions  of  vil- 
lages alienated  prior  to  the  date  of  these  Rules, 
and  resumed  in  conformity  with  them  (provid- 
ed the  amount  does  not  exceed  one  hundred 
sicca  rupees)  is  declared  to  belong  to  the 
person  responsible  to  Government  for  the 
revenue  of  the  village,  whether  zemindar  or 
farmer.  Rule  8th  lays  down  that  any  pur- 
chaser of  the  villages  subsequent  to  the  date 
of  the  Regulations,  at  public  or  private  sale», 
shall  be  entitled  to  all  property  in  the  soil,  and 
the  Government  share  of  the  produce  (whether 
it  be  more  or  less  than  100  sicca  rupees  per 
annum)  of  all  portion  of  such  village  or  vil- 
lages that  may  have  been  alienated  since  the 
date  of  this  Re'^^ulation  and  prior  to  his  pur- 


chase ;  and  he  shall  not  be  liable  to  any  increa* 
of  assessment  on  account  of  such  lands  dorii^ 
the  term  of  his  lease.  By  Rule  1 1 ,  landholder 
and  farmers  entitled  to  the  property  in  d^ 
soil,  or  to  the  whole  or  part  of  the  produi 
alienated  villages  resumable  by  this  Rej 
tion,  are  authorized  to  prosecute  for  the 
in  the  Court  of  the  Collector  of  the  dii 
and  any  person  resuming  alienated  h 
without  having  first  obtained  a  decree* 
liable  to  a  prosecution  for  damages  in 
Court  of  the  Sudder  Dewanny  Adawlat. 

These  Rules  remained  in  force  untiJ 
enactment  of  Regulation  XIX.  of  1793  ^^4 
1st  May  of  that  year,  when,  in  modificatioa'j 
the  previous  Rules  by  Sections  6  and  7 
spectively  of  that  law,  it  was  enacted  that 
revenue  of  land  not  exceeding  100  bee| 
of  the  ordinary  measurement  of  the  pei 
nah,  alienated  by  one  grant  prior  to  1st 
cember  1790,  on  resumption,  should  beloi 
the  person  responsible  to  the  discharge  \ 
revenue;  whereas  that   assessment  on 
exceeding  100  beegahs  shall  belong  to  Got 
ment,  and  the  holders  of  the  former  teni 
were  to  be  considered  dependent  talook< 
leaseholders — that  is.  under  the  proprieioi 
the  estate  in  which  the  lands  are  situaU 
whilst  the  holders  of  the  latter  were  to 
considered   independent  talookdars,  enlii 
to  enter  into  a  settlement  with  Governi 
for  the  land  of  which  they  are  to  be  consii 
ed  the  owners.     By  Section   10,   all 
made  since  ist  December  tjgo,  whether  a1 
or  under  100  beegahs,  are  declared  null 
void,  and  no  length  of  possession   can 
validity  to  such  grants  either  with  regai 
property  in  the  soil  or  the  rent  of  it; 
zemindars   are   authorized  and   required 
collect  the  rents  for  such  lands  at  the  rate; 
the'pergunnah,  and  to  dispossess  the  grj 
and  re-annex  it  to  the  estate  to  which  itbeU 
without  any  application  to  a  Court  of 
cature.  And  by  Sections  11  and  12,  zemii 
and  Government  could  severally  sue  in 
Civil  Court  to  resume  the  land  to  the  rei 
of  which  they  had  been  declared  entitled' 
Sections  6  and  7 ;  and  zemindars  were  decl 
liable  to  an  action  for  damages  if  they 
jected  lands  to  the  payment  of  rent  will 
having  obtained  a  decree.     It  may  be  obi 
ed,  too,  that  no   lapse  of  time  barred 
Government  claim  then.    This  law  (Sectionj 
was,  however,  rescinded  by  Regulation  II.[ 
1805,  which  prescribed  a  limit  of  sixty 
to  such  claims  on  the  part  of  the  Govt 
ment. 

Now,  the  foregoing  statement  shows  clea 
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fftat,  in  the  Rules  of  the  ist  December  1790, 
fthe  principle  of  lightening  the  general  as- 
jmentof  an  estate  by  assigning  10  its  owner 
occnpant  the  revenue  of  small  resumed 
jorcs,  and  thereby  rendering  more  secure 
re\'enue  of  Government  on  the -whole 
te,  is  fully  recognized.  In  Regulation  XIX. 
;i793,  ^^^  same  principle  is  asserted  ;  but  the 
le  by  which  it  is  worked  out  is  altered, 
former  Rules  looked  to  the  amount  assess- 
on  land  resumed,  as  determining  whether 
should  be  made  over  to  the  settling  party, 
he  zemindar  or  farmer.  The  latter  looked 
the  area  covered  by  the  grant  which  had 
in  declared  invalid.  The  reason  for  the 
ige  is,  perhaps,  to  be  found  in  the  altered 
^stances  of  the  zemindar.  Under  theDe- 
tial  Seulement,  as  originally  made,  though 
had  been  declared  the  owner,  yet  the  set- 
Rment  was  not  in  perpetuity ;  but  when  the 
innial  became  a  Perpetual  Settlement,  the 
of  the  estate  became  fixed  for  ever,  and 
}sj  rale  for  making  additions  to  that  area  could 
made  with  greater  propriety  by  looking  to 
jcxieni  of  land  resumed  than  to  the  amount 
sssed  on  land  ;  in  other  words,  by  a  direct, 
jrthan  by  an  indirect,  course. 
Again,  by  the  original  Rule  of  ist  December 
[9p.  all  parties  wishing  to  resume  lands  alien- 
whelher  before  or  after  ist  December 
must  go  to  the  Collector's  Court,  and 
a  decree  there.  Whereas,  by  the  Regu- 
»sof  1793,  alienations  cz/7ifr  ist  December 
were  ipso /ado  null  and  void  ;  they  were 
jamhorized  alienations  by  the  zemindar  of^ 
Government  portion  of  the  produce,  as 
as  alienations  of  his  own  share,  and 
re  opposed  to  the  common  law  of  the  coun- 
by  which  a  portion  of  the  produce  of 
ry  beegah  of  land  belonged  to'Government. 
moreover,  the  Government  demand  on  es- 
had  become  fixed  in  perpetuity,  it  be- 
oi  the  greatest  moment  to  prevent,  as  far 
[possible,  the  decrease  of  the  security  of  the 
lue;  and  hence  the  power  which  was  given 
zemindars,  enabling  them  at  once,  with- 
recourse  to  the  Courts,  to  dispossess  the 
ttce  and  assess  the  rents  after  any  lapse  of 
ic  The  grantee,  in  short,  was  considered 
i.a  trespasser,  who  had  and  could  have  no 
^Is  in  the  eye  of  the  law.  It  follows  that 
lationXlX.of  1793  placed  the  possessors 
pants,  subsequent  to  December  1790,  in  a 
JiJ  different  position  from  that  which  they 
id  before  the  passing  of  that  Act. 

It  is  very  true,  as  stated  by  Baboo  Dwarka- 

Mitter,  that  the  Decennial  Settlement  did 

^commence  on  the  1st  December  1 790,  and 


that  therefore  there  must  have  been^^time 
subsequent  to  the  Settlement,  when  Section  10, 
Regulation  XIX.  of  1 793 ,  did  not  apply,  but  the 
earlier  Rule.  Doubtless,  from  the  i  ith  April 
1790,  or  Bysack  1 197,  up  to  the  ist  December 
1790,  about  8  months,  the  old  Rules  of  1790 
were  in  force ;  and  if  any  alienation  of  land 
within  the  Decennial  Settlement  estates  then 
took  place,  they  must  be  dealt  with  under  the 
old  Rules.  But  this  point  need  not  detain  us 
now ;  it  is  one  that  has  never  arisen,  and  is 
never  likely  to  arise.  It  is  not  alleged  that 
the  alienation  of  the  present  lands  was  anterior 
to  the  1st  December  1 790,  though  subsequent 
to  ist  April  of  that  year;  and  the  objection, 
therefore,  has  no  real  bearing  on  what  we  are 
now  about  to  consider — viz.,  the  law  which 
has  existed  since  December  1790  up  to  the 
present  time,  regarding  lands  alienated  subse- 
quent to  ist  December  1790. 

Between  the  passing  of  Regulation  XIX.  of 
1793  and  Regulation  II.  of  18 19,  certain  Re- 
gulations had  been  passed  regarding  the  mode 
of  procedure  to  be  adopted  in  securing  the 
just  rights  of  Government  over  the  lands 
which,  under  Regulation  XIX.  of  1793,  Go- 
vernment was  entitled  to  resume  and  assess  ; 
but  they  were  found  to  be  in  several  respects 
defective.  They  were,  therefore,  repealed, 
and  Regulation  II.  enacted,  with  a  view  (to 
use  the  words  of  the  preamble  of  that  law) 
of  estabhshing  on  proper  principles  one  uni- 
form course  of  proceeding  in  resuming  the 
revenue  of  lands  liable  to  assessments  so  that 
the  dues  of  Government  might  he  secured 
without  infringement  of  the  just  rights  of 
individuals. 

Now,  from  these  words,  it  seems  clear  that 
the  main  object  of  the  law  was  the  enactment 
of  rules  for  the  resumption  of  lands  liable  to 
assessment  by  Government  under  the  Regu- 
lation of  1793 — i.  e.,  lands  of  greater  extent 
than  100  beegahs  under  one  grant,  held  under 
invalid  rent-free  grant  prior  to  1790,  but 
which  had  not  yet  been  assessed.  The  first 
29  Sections  are  mainly  devoted  to  this  object; 
and  then  comes  the  30th  Section,  which 
enacts  that  all  suits  preferred  in  a  Court  of 
Judicature  by  proprietors,  farmers,  or  ta- 
lookdars,  to  the  revenue  of  any  land  held  free 
of  assessment,  as  well  as  all  suits  so  preferred 
by  individuals  claiming  to  hold  lands  exempt 
from  revenue,  shall,  immediately  on  their  in- 
stitution, be  referred  for  investigation  to  the 
Collector  or  other  officer  exercising  the  powers 
of  Collector:  provided  also  that  proprietors, 
farmers,  or  talookdars,  who  may  deem  them- 
selves entitled  to  the  revenue  of  any  land  held 
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free.  <jf  assessment  in  iheir  respective  estates, 
or  inoividuals  claiming  as  aforesaid  to  hold 
land  free  of  assessment,  shall  be  at  liberty  to 
prefer  their  claims,  in  the  first  instance,  to  the 
Collector. 

Now,  the  question  is  to  what  lands  do  these 
words  refer?  Do  they  refer  solely  to  lands 
held  under  lakheraj  grants,  which  had  been 
expressly  excluded  from  assessment  at  the 
time  of  the  Decennial  Settlement,  the  revenue 
of  which  had  been  assigned  by  Government  to 
zemindars  under  Section  6,  Regulation  XIX. 
of  1793 ;  or  do  they  refer,  not  only  to  them,  but 
also  to  lands  included  within  the  assessment 
of  Government  at  the  Decennial  Settlement, 
but  which  subsequently  had  become  exempt 
from  paying  the  revenue  due  upon  them  in 
consequence  of  a  grant  from  the  zemindar  in 
possession,  or  otherwise .? 

It  appears  to  me  not  to  admit  of  reasonable 
doubt  that  this  Section  refers  only  to  the  for- 
mer class  of  lands,  and  I  arrive  at  this  con- 
clusion, yfr^/,  from  the  wording  of  the  Section 
when  compared  and  contrasted  with  other 
Sections  of  other  laws ;  and,  secondly,  from  a 
consideration  of  the  subject-matter  of  Regu- 
lation II.  of  1819. 

Now,  the  Section,  so  far  as  suits  of  the 
zemindars  are  concerned,  looks  to  lands  held 
free  of  assessment — that  is,  lands  on  which  the 
Government  revenue  had  not  been  assessed. 
This  was  the  position  (speaking  generally 
and  with  the  possible  exception  noted  above, 
— i,  e.y  of  lands  alienated  between  April  and 
December  1790)  of  lands  alienated  he/ore  ist 
December  1790;  but  it  was  by  no  means  the 
position  of  lands  alienated  by  the  zemindars 
subsequent  to  that  dale.  They  had,  undoubt- 
edly, been  assessed  at  the  time  of  the  Decen- 
nial Settlement,  and  were  only  held  exempt 
from  the  revenue  which  had  been  assessed 
upon  them  by  the  illegal  act  of  the  zemin- 
dars— an  act  which  the  Legislature  considered 
so  illegal  as  to  render  the  grant  itself  resum- 
able  at  the  pleasure  of  the  grantor,  but  with- 
out a  reference  to  the  ordinary  Courts  of 
Justice.  Doubtless,  this  state  of  things  is  op- 
posed to  ordinary'  legal  notions ;  for,  as  an 
estate  is  liable  for  its  own  arrears  of  revenue, 
and  as,  on  a  sale,  grants  of  this  sort  fall  in,  a 
zemindar  might  with  safety  be  left  interme- 
diately to  work,  if  he  so  pleased,  his  own  ruin 
without  any  detriment  to  the  estate.  But 
such  was  not  the  opinion  of  the  Legislature 
in  1793,  which,  in  addition  to  requiring  the 
security  of  the  revenue,  considered  it  neces- 
sary, by  law,  to  protect  the  zemindars  them- 
selves   and    thei^  heirs    against    their   own 


improvidence  and  weakness — (Preamble  tOi 
Regulation XLIV. of  1793) — and  such  remains. 
the  Statute  Law  unto  the  present  day. 

A  reference  to  the  whole  of  Regulations  IX;^ 
of  1825  and  III.  of  1828  will,  with  the  excepfi 
tion  of  one  or  two  places,  confirm  the  view  her^ 
taken  as  to  the  meaning  of  the  words  "lands  fi 
of  assessment" — /.  ^.,  lands  which  have  »i 
been  assessed  by  Government ;  whereas  a  n 
ference  to  Section  10,  Regulation  XIX.  of  179J 
and  Section  8,  Regulation  IX.  of  1825, 
show  that  the  term  "exempt  from  the  paf*^ 
ment  of  revenue** — /.  e.y  exempt  from  the-^ 
payment  of  public  revenue  that  had  beemi^ 
assessed  on  it — is  used  regarding  lands  illej 
ly  alienated  since  1790,  which  belong  to 
zemindar  with  whom  the  Permanent  Settl 
ment  had  been  made  in  the  first  instani 
though  he  is  liable  to  pay  the  same  to  Govej 
ment.  It  is  not  here  asserted,  however,  tl 
the  words  "  exempt  from  the  public  reveni 
are  not  used  regarding  lands  legally  exem] 
by  Government  from  such  payments,  as  w( 
as  regarding  lands  illegally  exempted 
zemindars  from  the  revenue  assessed 
them.  No  doubt,  they  are  both  in  Regulati 
XIX.  of  1793  and  elsewhere  ;  but  oi 
that  the  term  free  of  assessment  is  han 
ever  used  regarding  lands  alienated  by  zemi 
dars  subsequently  to  1790,  and,  consequent! 
that  Regulation  II.  of  1819  does  not  a| 
to  them.  It  is  impossible,  in  interpretn 
the  Regulations  and  Acts  of  Government, 
nredicate  that  the  same  terms  univeri 
Dear  the  same  meaning.  The  laws  were 
drawn  up  with  technical  accuracy.  It  folloi 
that  the  same  terms  or  junction  of  tej 
frequently  import  one  thing  in  one  place,  aj 
another  in  another ;  and  a  proposition 
tablishing  the  general,  not  universal,  use  <rfj 
term,  is  all  that  can  be  laid  down. 

Turning  from  the  words  used  to  the  sal 
ject-matterof  Regulation  II.  of  18 19,  the 
seems  to  me  to  be  equally  free  from  do\ 
The  first  29  Sections  of  the  Regulation  rei 
to  the  proceedings  of  Government  officers 
lands  to  which  the  right  of  resumption  is 
Government.     The  3Qih  Section  enacis  tJ 
lakheraj  lands  which  Government  origins 
had  the  right  to  resume,  but  which  had  b« 
assigned  by  it  to  the  zemindar  under  Section  1 
Regulation  XIX.  of  1793,  should,  to  a  ceriail^ 
extent,  come  under  the  cognizance  of  the  Col*] 
lector.     The  reason  of  the  law  was  that  tl 
Legislature  considered  the  Collectors  more' 
likely  to  be  conversant  with  the  documei 
upon  which  the  validity  or  invalidity  of  grant 
of  revenue  depended,  and  with  their  prop< 
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IttterpreUtion,  than  civil  oflScers.  Hence  it 
'Bade  either  a  reference  of  suits  instituted  in 
^  Civil  Courts  to  the  Collectors  necessary, 
wit  enabled  parties  to  bring  a  suit  before  the 
iCblieclor  in  the  first  instance ;  but  this  ground 
not  apply  10  alienations  after  1 790.  The 
ic  in  such  a  case  was  a  mere  question  of 
:iwhichthe  Civil  Courts  had  to  determine, 
td  there  were  no  questions  regarding  the 
lity  or  invalidity  of  grants  on  which  the 
iposed  knowledge  of  the  Collector  could  be 
logbt  to  bear. 

!  On  ihese  united  grounds,  therefore,  I  am 
Pearly  of  opinion  that  Section  30  of  Regula- 
IL  of  1819  does  not  refer  to  the  case  of 
alienated  after  1790.  But  it  is  urged 
the  practice  of  the  Court  is  the  law  of 
Court,  and  that  for  a  long  series  of  years 
Court  has  recognized  cases  of  this  nature 
coming  under  Section  30  of  Regulation  II. 
1819:  and  consequently  that,  even  if  there 
any  doubts  upon  the  point,  the  Court 
ild  rather  stand  by  the  old  practice  than 
>pt  a  new  rule,  the  adoption  of  which, 
'cover,  will  be  attended  with  hardship 
inconvenience. 

a  long  continued  custom  of  the  Court 

distinctly  recognized  the  doctrine  con- 
Icd  for  by  the  plaintiff,  I  should  hesitate 
I  disturbed  it,  whatever  my  own  opini- 
ftoightbe;  the  practice  of  the  Court  would, 

:h  a  case*  be  the  law  of  the  Court.     No 

continuous  custom,  however,  seems  to 

existed.  Up  to  1859  zemindars  and 
suing  to  resume  lakheraj  lands  simply 

jht  iheir  action,  mentioning  their  object, 
indulging  in  no  positive  statement,  save 

the  alleged  lakheraj  was  invalid.  The 
under  such  circumstances,  presumed 

the  suit  was  for  the  resumption  of 
•free  lands  prior  to  1790,  and  laid  the 
fen  of  proof  on  the  party  claiming 
iplion  from  ihe  public  burden  which  had 

assigned  by  Government  to  a  private 
|f ;  and  in  case  the  lakheraj dar  pleaded 

tion  against  the  zemindar,  from  abundant 

ion,  the  Court  required  him  first  to  show 

he  held  under  a  title  which  primd  facie 

law  acknowledged  as  a  legal  one  giving 

the  right  to  plead  the  statute ;  but  the 
tion  of  the  applicability  of  Section  30  of 

ilaiion  II.  of  1819  to  lands  alienated  sub- 

pient  to  1790  was  never  raised  directly  on 

pleadings,  or   decided   after   argument. 

;r,  however,  the  draft  of  Act  XIV.  of  1859 

Jeared  with  the  following  words  in  Section  i, 

5c  14,  "Provided  that,  in  estates  perma- 
^  settled,  no  such  suits,  though  brought 


within  twelve  years  from  the  times,  yhen 
the  tide  of  the  person  first  accrued,  sblall  be 
maintained,  if  it  is  shown  that  the  land  has 
been  held  lakheraj  or  reni-free  from  ihe  peri^ 
od  of  the  Permanent  Settlement,''  the  zemin- 
dars inserted  in  their  plaints  positive  state- 
ments like  that  in  the  present  suit,  to  the 
effect  that  the  lands  were  mal,  or  that  the  de- 
fendant had  paid  rents  up  to  a  certain  period, 
when  they  or  their  ancestors  had  fraudulently, 
alleging  it  to  be  lakheraj,  withheld  the  fur- 
ther payment  of  them.  In  the  face  of  such 
positive  allegations,  it  became  the  duty  of  the 
Courts  to  determine  whether  suits  of  this 
nature  were  cognizable  under  Section  30  of 
Regulation  II.  of  1819,  or  under  the  ordinary 
law.  There  has  been  a  conflict  of  decisions 
on  the  point,  and  the  matter  has  been  now 
argued  before  us  for  the  first  time  ;  and,  not- 
withstanding that  the  application  of  that  law  lo 
cases  like  the  present  has  sometimes  been  taken 
for  granted,  I  have  no  hesitation,  for  the  rea- 
son given  above,  after  paying  every  attention 
to  the  arguments  pressed  on  the  Court  by  the 
learned  pleaders  for  the  plaintiff,  in  determin- 
ing, on  a  consideration  both  of  the  wording  of 
the  law  referred_  to  (Regulation  II.  of  18 19) 
and  its  subject-matter,  thai  that  law  is  inappli- 
cable to  cases  like  the  present,  in  which  zemin- 
dars sue  to  reclaim  land  not  paying  rent,  on 
the  allegation  that  it  had  been  fraudulently 
alienated  since  1790. 

But  then  another  question  remains  behind. 
Has  the  Collector,  under  Section  28  of  Act  X. 
of  1859,  exclusive  jurisdiction  in  such  cases,  or 
has  the  Civil  Court  a  concurrent  jurisdiction 
with  it  in  rent  cases.?  Section  10,  Regulation 
XIX.  of  1793,  declares  that  all  grants  of  what- 
ever extent,  made  after  ist  December  1790, 
are  null  and  void,  and  that  no  length  of  pos- 
session shall  be  hereafter  considered  to  give 
validity  to  any  such  grant  either  with  regard  to 
the  property  in  the  soil  or  the  rents  of  it.  It, 
moreover,  authorizes  and  requires  every  per- 
son then  possessing,  or  who  might  hereafter 
succeed  to,  the  proprietary  rights  in  any  estate, 
to  collect  the  rents  from  such  lands  at  the  rate 
of  the  pergunnah,  and  to  dispossess  the  grantee 
of  the  proprietary  right  in  the  land,  and  to  re- 
annex  it  to  the  estate  in  which  it  might  have 
been  situated,  without  making  previous  appli- 
cation to  a  Court  of  Judicature  or  sending  pre- 
vious or  subsequent  notice  of  the  dispossession 
or  annexation  to  any  officer  of  Government. 
By  Section  28  of  Act  X.  of  1859,  the  power 
given  to  zemindars  and  others  of  acting  with- 
out recourse  to  the  Courts,  is  taken  away :  and 
proprietors  and  farmers,  wh(5  may  desire  to 
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assess  gr  dispossess  any  such  grantee,  are  re- 
quire^ to  make  application  to  the  Collector ; 
and  such  application  shall  be  dealt  with  as  a 
suit  under  the  provisions  of  that  Act;  and 
every  suit  is  to  be  instituted  within  the  period 
of  twelve  years  from  the  lime  when  the  title  of 
the  person  claiming  the  right  to  assess  the  land 
or  dispossess  the  grantee  first  accrued  ;  and  if 
such  period  has  already  elapsed,  or  will  elapse 
within  two  years  from  the  date  of  the  passing 
of  that  Act,  the  suit  may  be  brought  at 
any  time  within  two  years  from  such  date. 

Now,  it  is  clear  that  there  is,  in  direct  terms, 
no  exclusion  of  the  jurisdiction  of  the  ordi- 
nary Civil  Courts  to  which  a  person,  if  so 
minded,  might  have  resorted,  though  he  was 
authorized  and  required  to  act  without  the 
intervention  of  the  Courts;  and  Courts  are 
not  to  be  ousted  of  their  jurisdiction  by  im- 
plication. But  it  appears  to  me  that  there  is, 
in  fact,  by  the  force  of  the  terms  used,  an  exclu- 
sion of  the  jurisdiction  of  the  ordinary  Courts. 

This  Section,  after  repealing  a  portion  of 
Section  lo,  then  enacts  that  any  proprietor 
who  may  desire  to  assess  any  such  land,  or  to 
dispossess  the  grantee,  shall  make  application 
to  the  Collector,  and  such  application  shall  be 
dealt  with  as  a  suit,  under  the  provisions  of 
this  Act — dealt  with,  that  is,  as  any  suit,  either 
for  assessment  or  ejectment,  under  Section  23. 
Now,  all  such  suits  are  cognizable,  in  the  first 
instance,  by  the  Revenue  Courts  alone ;  it 
follows  that  these  suits,  which  are  to  be  dealt 
with  as  such  under  Section  23,  fall  equally 
within  the  same  rules,  and  are  cognizable  only 
by  the  Courts  of  the  Collectors. 

But  admitting,  for  argument's  sake,  that 
the  terms  of  the  law  are  insufficient  to  bar  the 
jurisdiction  of  the  Civil  Courts,  and  also  that 
a  subsequent  law  does  not  abrogate  a  previous 
law  on  the  same  subject,  in  the  absence  of 
express  terms,  unless  ihe  provisions  of  the  one 
are  manifestly  repugnant  to  those  of  the  other, 
it  appears  to  me  that  such  a  repugnancy  exists 
in  the  present  instance. 

The  express  remedy  under  the  old  law 
was  either  by  the  taking  possession  of  the 
land  illegally  granted  on  the  part  of  the 
zemindar  without  recourse  to  the  Courts, 
and  by  the  collection  by  him  of  the  rents 
forthwith,  at  any  time,  or  by  a  suit  for  pos- 
session al  any  time ;  for  it  is  declared  that 
no  length  of  possession  gave  validity  lo  such 
grants — ?*.  e.,  so  as  either  lo  establish  a  right 
of  the  grantee,  or  to  bar  the  remedy  of  the 
grantor ;  and  this  declaration  is  unafTccted  by 
Act  XIV.  of  1859,  which,  in  Clause  14  of  Sec- 
tion I,  refers  noli  to  lands  of  this  nature  which 


are  never  in'  the  laws  styled  lakheraj  landa^ 
but  to  those  which  are  really  such  thronglk 
out  the  British  territories  in  India  to  whicj 
the  Act  applies.  By  the  new  law,  withil 
twelve  years  from  the  time  when  the  title  of  1 
zemindar  first  accrued,  or,  if  that  had  claps 
within  two  years  from  the  date  of  the  passii 
of  Act  X.  of  1859,  a  suit  either  for  assessnw 
(/'.  e.,  after  notice  served),  or,  if  notice  has 
been  served,  for  declaration  of  his  right 
assess,  or  for  dispossession,  must  be  insiilutd 
by  the  zemindar.  In  short,  by  the  old  law  | 
1 793,  the  grantee  was  regarded  as  a  trespas 
by  the  late  law,  he  is  regarded  as  atenai 
liable  to  ejectment  or  assessment.  By  ihefii 
mer,  he  could  be  ousted  at  any  time;  by 
latter,  he  is  protected  by  a  strict  law  of  lii 
tation  applied,  it  may  be,  by  reason  ofj 
supposed  analogy  between  these  cases 
those  referred  to  in  Clause  14  of  Section 
Act  XIV.  of  1859. 

Looking,  then,  to  the   substantial  dii 
ence  of  the  remedy,  and  the  period  wit 
which   it   might  be   sought,  the    t^'o 
seem  to  me  incompatible  with  each 
and   incapable   of    standing   together; 
the  conclusion  therefore  is,  that  the  former  1 
is  repealed,  and  that  the  Legislature,  in 
drawing  from  zemindars   the   large  p( 
which  the  law  of  1793  gave  them,  and  ei 
ing   a   new  and  specific  remedy  in  s{ 
Courts,  intended   that   those  pourts  si 
have  exclusive  jurisdiction  in  such  mattei 

On  the  above  grounds,  therefore,  it 
to  me  that  the  Revenue  Courts  have 
jurisdiction  in  such  cases  at  the  present 
and  the  jurisdiction  of  the  Civil  Courts  11 
been  taken  away  by  the  enactment  of  Sect 
28  of  Act  X.  of  1859. 

For  the  reasons  given  above,  I  am  of 
nion,  on  the  points  submitted  for  our  cot 
deration, y?rj/,  that  Section  30  of  RegulationJ 
of  1819  does  not  apply  to  a  case  like  the 
sent ;  and,  secondly^  by  the  enactment  of 
tion  28  of  Act  X.  of  1 859,  all  other  remedie 
such  cases  were  taken  away,  and  exclJ 
jurisdiction  in  such  cases  vested  in  the  R< 
nue  Courts. 

Mr,    Justice    Glover. — I   entirely  cod0 
in   the   opinion    expressed    by    Mr.  J' 
Trevor. 

Mr.  Justice  Shumbhoonaih  Pundit,— ^"i^^ 
suit  the  point  submitted  for  the  consideraW 
of  the  Full  Bench  is,  whether,  after  the  passi^ 
of  Act  X.  of  1859,  suits  for  possession  or assc 
ment  of  rent-free  ^/77«/j  made  subsequent  tol 

December  1790,  out  of  the  lands  of  apef 
nently  settled  estate  in  Bengal,  can  or  a 
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ibh  rtfcrence  to  Section  28  of  ihe  aforesaid 
be  brought  by  the  zemindar  in  the  Civil 
irt. 

Bjr  Section  10,  Regulation  XIX.  of  1793, 

"rcnr-free  grants  made  subsequent  to  1790, 

It  the  sanction  of  the  Governor- General, 

declared  null  and  void  ;  and  the  zemin- 

I,  from  whose  estates  such  alienations  may 

been   made,  were  authorized  to   take 

sion  of  such  alienated  lands  at  any 

and  without  recourse  to  any   Court  of 

Section    7    of  Regulation    XIX.    of 

out  of  lakheraj  grants  subsequent  to 

5, bat  before  the  ist  of  December  1790, 

lands  comprising  which  grants  were  not 

ded  in  the  Decennial  Settlement  of  the 

within  which  they  were  situated,  the 

cues  of  all  grants  in  each  case,  whether 

one  or  more  villages,  for  less  than   100 

bs,  are  liable  to  resumption,  were  made 

to  the  zemindars  of  the  estates  within 

h  the  lands  were  situated ;  and  by  Section  9 

said  law,  provision  was  made  for  assess- 

ihcse  lands  through  the  Collector. 

■ore,  however,  assessing  these  lands,  the 

dars  or  Government  itself,  in  cases  of 

id  rent-free  grants  of  above  100  beegahs 

1765  to  1790),  were  required  to  sue  in 

ivil  Courts  {see  Sections  11  and  12  of 

lation  XIX.  of  1793)  in  order  to  render 

lands  liable  to  assessment.     This  was 

resumption  of  the  lands.     The  power 

Civil  Courts,  however,  ended  with  that 

ication. — (S^e    Construction    No.    576, 

1st  October*! 830). 

Government  had   dispossessed   many 
rajdars  before  these  rules  were  passed, 
amindars  were  also,  with  regard  to  rent- 
pants  assigned  to  them,  likely  now  and 
to  lake  the  law  into  their  own  hands, 
8  dispossessed  or  likely  to  be  dispossess- 
m  lakheraj  lands,  but  claiming  to  hold 
rent-free,  were  empowered  to  sue  in  the 
Courts  against  Government  and  others 
overy  of  possession,  or  for  establishing 
right  to  exemption  from   resumption, 
lands  which  had   been   settled  at  the 
nial  Settlement  with  the  zemindars,  and 
niighi  afterwards  be  found  to  be  held 
-free  subsequently  to  i  st  December  1 790, 
«mindars  had,  by  Section  10  of  Regula- 
XIX.  of  1793,  full  powers  to  dispossess, 
to  fjrants  subsequent  to  1790  in  estates 
ally  settled,  sanctioned  by  the  Govern- 
';  the  iakherajdar,  if  he  thought  himself 
levcd  bv  being  unlawfully  ousted  by  any 
claimiag  the  rents  of  these  lands,  had 
Vol  XL 


also  a  right  to  go  to  the  Civil  Couftj^for 
redress  under  the  general  powers  of  the^ivil 
Courts,  but  not  under  the  special  provisions 
made  by  Regulation  XIX.  of  1793  in  favor 
of  lakheraj  dars  claiming  to  hold  rent-free  from 
a  time  previous  to  ist  December  1790.  Any 
lakheraj dar  claiming  to  hold  under  a  title 
acquired  previous  to  1790,  though  dispossess- 
ed by  any  person  claiming  the  rents  of  the 
lands  under  an  allegation  of  the  same  being 
parts  of  the  estates  settled  with  him,  could  go 
to  the  Civil  Court  under  the  said  special  pro- 
visions. 

By  Sections  22,  23,  24,  and  25  of  Regula- 
tion XIX.  of  1793,  the  holders  of  all  rent- 
free  lands  previous  to  ist  December  1700 
were  required  to  register  their  grants  in  the 
CoUectorate ;  but  no  provision  whatever  wa^ 
made  for  registering  any  grants  subsequent 
to  1790,  even  when  they  were  sanctioned  by 
the  Governor-General.  From  time  to  time 
modifications  were  made  of  the  existing  rules 
for  the  resumption,  on  behalf  of  Government, 
of  rent-free  lands  existing  previous  to  1790, 
of  more  than  100  beegahs,  until  in  18 19, 
Regulation  II.  of  that  year  was  passed  by 
way  of  a  modified  procedure,  for  the  assess- 
ment of  these  rent-free  grants  (previous  to 
1790),  as  well  as  for  assessing  for  the  bene- 
fit of  Government  other  lands  not  included 
within  the  settlement  of  any  estate. 

By  Section  30  of  the  same  law,  new  rules 
were  passed  for   the  assessment,  by  private 
parties,  of  rent-free  grants  before  1790,  of 
less  than  100  beegahs,  assigned  over  to  them ; 
and  for  the  resumption  suits  on  behalf  of 
Government  as  zemindars ;  and  also  for  suits 
against  Government  by  parties  dispossessed 
by  Government  of  their  lakheraj  lands.     By 
Regulation  II.  of  1819,  in  cases  of  Govern- 
ment suing  as  the  Sovereign,  the  Collector^ 
became  authorized  to  try,  under  the  sanction 
of  the  Board  of  Revenue,  resumption  suits ; 
and  the  parties  against  whom  a  decision  for 
resumption  may  be  pronounced  were  allowed 
(Section  24)  to  sue  within  a  year  from  the 
sanction  of  the  Board  in  order  to  contest  the 
propriety  of  the  award  of  resumption.     By 
Section  30  of  the  same  law,  parties  dispossess- 
ed  by   Government  (except  in   cases    pro- 
vided for  in  Section  22,  in  which  suits  com- 
plainants had  not  to  pay  the  usual  institution 
stamp  duty  for  plaints),  and  the  Government, 
as  zemindars,  and  the  private  zemindars  wish- 
ing to  resume  rent-free  grants  previous  to 
17*90,  of  less  than  100  beegahs,  as  well  as 
parties  wishing  to  contest  such  demands  of 
the  Government  or  of  the  zemindars,  were 
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all  ibejuired  to  sue  either  in  the  Collectorate 
or  i*  the  Civil  Courts ;  but,  if  in  the  latter, 
the  suit  was  immediately  to  be  made  over 
for  report  to  the  Collector. 

Now,  the  Collector  had  with  him  the  regis- 
ter of  the  rent-free  lands  previous  to  1 790, 
and  other  means  of  knowing  what  was  the 
state  and  condition,  as  well  as  the  proper  his- 
tory of  all  rent-free  grants  previous  to  1790; 
but  there  was  no  data  in  his  office  to  report 
upon  or  investigate  anything  regarding  any 
lands  held  rent-free  since  ist  December  1790, 
and  which  had  been  already  settled  as  a  part 
of  an  estate. 

'  The  title,  the  preface,  the  whole  subject, 
and  the  wording  of  the  contents  of  Regula- 
tion II.  of  18 19,  as  well  as  the  laws  it  modified, 
the  requirements  and  scope  of  its  Section  30, 
show  that  the  Section  was  not  at  all  intended 
to  include  any  case  under  Section  10  of 
Regulation  XIX.  of  1793. 

By  this  latter  Section,  the  law  had  given 
power  to  zemindars  to  take  possession  of  lands 
held  rent-free  from  a  time  subsequent  to  ist 
December  1790;  and  the  law-makers  had  no 
legal  necessity  or  occasion  whatsoever  Xo  notice 
that,  if  these  landlords  may  deem  it  proper 
and  expedient  to  have  recourse  to  Civil  Courts 
to  obtain  possession,  they  might  do  so.  Much 
less  was  it  necessary  for  the  Legislature  to 
provide  or  make  rules  of  procedure  for  cases 
of  assessment  of  these  lands,  to  be  brought  by 
the  landlords  when  they  may  think  it  con- 
venient to  sue  for  the  lesser  right,  of  merely 
receiving  rents  from  the  lakherajdar  in 
possession. 

For  both  these  objects  the  landlord  could  go 
to  the  Civil  Courts  under  the  general  powers 
of  these  tribunals;  and,  until  Section  28  of 
Aft  X.  of  1859  was  passed,  it  was  never 
thought  proper  by  the  Legislature  to  allude 
to  this  undisputed  power  of  a  landlord,  to 
abandon  a  part  of  his  claim,  and  to  be  satisfied 
with  asking  for  only  a  portion  of  what  was 
allowed  to  him  by  Section  10  of  Regulation 
XIX.  of  1793.  The  law  could  only  make 
rules  for  cases  of  trespassers,  but  not  for  a 
case  of  a  trespasser  whom  the  landlord  may 
choose  to  treat  as  a  tenant. 

The  law  could  not  provide  rules  for  any- 
thing less  than  the  power  it  had  given — viz.y 
that  of  ousting  the  lakherajdar;  and  so  no 
provision  was  made  for  any  other  limited 
mode  of  exercising  that  power  which  the  land- 
lord may  find  it  expedient  to  adopt. 

When,  with  reference  to  lakheraj  grants 
created  subsequent  to  1790  in  estates  not  yet 
settled,  it  was  tkought  proper,  in  modification 
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of  Section  30  of  Regulation  II.  of  181 9  bj 
Regulation  IX.  of  1825,  to  authorize  the  Se^ 
tlement  Officers  to  decide  the  questions  of  Ho^ 
validity  or  invalidity  of  the  lakheraj  tenui 
without  any  reference  to  the  Board,  as  well 
of  fixing  the  amount  of  assessment  in  all  ci 
whether  the  same  belonged  to  the  Governing 
as  revenue,  or  as  rents  to  private  parties, 
caution  was  taken  by  Section  8  of  the  law 
declare  distinctly  that  no  portion  of  Rej 
tion  IL  of  1819  affects  the  powers  given  to 
landlords  by  Section  10  of  Regulation  XIX. j 
1793.  The  words  of  Section  30,  how* 
general,  cannot  be  extended  to  suits  inconsH 
ent  with  the  general  scope  of  the  law 
of  the  procedure  of  the  Section  itself. 

It  appears  that,  immediately  after  the 
ing  of  Section  30  of  Regulation  II.  of  1! 
the  purport  of  the  Section  was  now  and 
misunderstood,  and  accordingly  steps 
adopted  by  the  Legislature  and  the  C01 
remove  these  doubts. 

It  is,  however,  quite  clear  that,  with  n 
to  rent-free  lands  which  the  zemindar  ki 
were  creations  subsequent  to  ist  Decei 
1790,  and  for  which  rents  had   been 
held  after  that  period,  but  regarding  which 
lakherajdar  falsely  asserted  that  he  was 
ing  under  some  grant  previous  to  1790, 
zemindar  chose  to  sue  under  Section  30 
out  disclosing  his  own  case,  and  his 
ledge  regarding  the  origin  of  the  tenure, 
defendant  could  not  dispute  the  adoption  ot{ 
procedure  of  this  Section  or  the  form  of 
action,  as  it  was  one  consistent  with, 
adapted  to,  his  defence.    Such  cases  of  h 
raj,  created  after  1793,  might*  at  first, 
out  any  opposition,  have  gone  under  Sc< 
30  of  Regulation  II.  of  181 9  to  the  ColJ 
from  the  Civil  Courts  for  report,  and 
similar  cases  may  have  been  instituted  in 
Collectorate,  and  then  by  degrees  cases 
resumption  may  have  been  allowed  to  be  i] 
tuted  first  in  the  Civil  Courts,  then  treat< 
under  Section  30,  and  then  at  once  prii 
instituted  in  the  Collectorate,  even  wheal 
plaintiff  may  have  distinctly  disclosed  iii 
plaint  that  rents  have  been  withheld  froi 
period  subsequent  to  1790. 

It  is,  however,  clear  that  many  decisioi 
the  Civil  Courts  sometimes  confirmed  and 
creased  the  then  existing  misconstruction 
the  purport  of  this  Section  30,   Reguh 
II.  of_i8i9. 

It  appears  that,  by  Construction  No. 
dated  30ih  October  1829,  the  late  Sue 
Court  ruled  that  "  suits  of  every  dcscrlpi 
in  which  lakheraj  lands  arc  in  dispute  A 
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propefly  cognizable  by  the  Collector,  and  not 
those  only  in  which  Government  is  a  party." 
The  wordino^  was  general  enough  to  include 
cases  for  lakheraj   lands  in  which  the 
tion  of  validity  or  invalidity  of  the  tenure 
not  in  any  way  disputed.     That  this  was 
extent  to  which  the  wording  was  likely  to 
itmderstood  is  apparent  from  the  next  Con- 
iction,  No.  981,  passed  on  this  subject  on 
1 6th  of  September  1835,  by  which  the  late 
*dcr  Court  ruled  "  that  in   all   cases  in 
:h  the  right  of  ownership  is  alone  the 
Jint  at  issue  (as  for  instance  when  the  heirs 
't  holder  of  rent-free  lands  sue  their  copar- 
rs  for  their  respective  shares),  the  case  ap- 
lins  solely  to  the  Civil  Court ;  on  the  other 
I,  if  the  nature  of  the  tenure,  as  well  as  the 
riclary  right,  is  disputed — m.,  if  a  zemin- 
'cMliXDs possession  of  any  land  attached  tohis 
5,  and  the  defendant  pleads  that  he  holds 
ission  thereof  as  rent-free  or  vice  versd — 
case  must,  in  the  judgment  of  the  Civil 
A  be  referred  to  the  Collector  for  report." 
r,the  wording  of  this  Construction,  as  well 
m  the  former,  distinctly  shows  that  both  of 
I8e  included  even  cases  for  possession.     It 
however,  a  matter  of  doubt  whether  the 
rion  mentioned  in  the  latter  Construc- 
was  possession  under   Section    10   of 
'  tion  XIX.  pf  1793.     If  it  be  allowed 
cases  for  possession   of  lands  created 
-raj  since    ist    December    1790   were, 
wrongly,  by  both  the  Constructions,   or 
tast  by  the  first  one,  required  to  be  refer- 
to  the  Collector,  it  might  be  equally  urged 
if  cases  for  assessment  of  rent-free  grants 
1st  December  1790  were,  under  these 
js,  adjudicated  upon  under  Section  30,  the 
liction  was  wrongly  assumed.     That  this 
"le  regarding  cases  iox  possession  was  not 
Bed  until  later  years,  will  appear  from 
following  decisions  of  the  late  Sudder 
The  first  one  is  dated  21st  January 
f''  P*ge  35.      Apparently,  this  case  was 
possession  of  lands  held  rent-free  since 
and  was  ultimately  decided   on    the 
Jaly  1852  by  a  Bench  of  ^\q  Judges, 
ttajorily  of  whom  held  that  the  proce- 
^ot  Regulation  II.  of  1 819  applied  to  the 
(tee  pages   686  to  689).      Another   is 
^  the  above  date,  and  reported  in  pages 
^696.  A  third,  dated  26th  August  1852, 
^cd  in  pages  868  to  870 ;  and,'lastly,  the 
widedonthe  28th  April  1853,  reported 
pages  430  to  432,  and  originally  remand- 
^^nthe  2oth  May  1847  (page  163).     It  is 
"»»tted  that  it  cannot  be    inferred    from 
*  ^«ciwons  that  cases  for  the  assessment 
*DUfrce  tenures  subsequent  to    ist  De- 


cember 1790  are  unconnected  with  Section 
30  of  Regulation  II.  of  1819.  It  is  equally 
clear  that  neither  the  Judges  nor  the  ^rties 
raised  any  question  on  the  point ;  and  it  was 
assumed  by  several  of  the  Judges  trying 
these  cases  that  cases  for  assessment  of  all 
lakheraj  lands  were  intended  to  be  guided  by 
this  Section. 

The  Court  had,  however,  by  a  previous 
Construction,  No.  1067,  dated  30th  Decem- 
ber 1836,  decided  that  **  a  suit  brought  by  a 
zemindary^^r  the  rents  of  lands  in  which  the 
defendant  claims  the  right  of  property  in 
virtue  of  a  rent-free  grant  is  not  referable 
to  the  Collector  under  the  provisions  of  Sec- 
tion 30  of  Regulation  II.  of  18 19.'*  There 
are  several  decisions  to  be  found  in  the  print- 
ed reports  of  the  late  Sudder  Court  from 
1850  to  1854,  in  which  several  Judges  have 
decided  in  conformity  with  this  Construction  ; 
but  from  many  of  the  decisions  it  is  also  un- 
derstood that,  according  to  the  Judges,  the 
lakherajdar  might  still  go  under  Section  30 
for  contesting  the  liability  of  his  lands  to 
pay  any  assessment.  This  shows  that  the 
law  on  the  subject  was  at  least  uniformly,  if 
not  correctly,  construed  by  the  several  pre- 
siding Judges. 

The  usual  mode,  however,  of  the  landlord 
setting  at  issue  the  question  of  the  invalidity 
of  lakheraj  tenures  subsequent  to  1790  was 
to  serve  a  notice  upon  the  tenant ;  and  on  the 
landlord  suing  for  the  rents  so  demanded  to 
be  assessed,  the  defendant  pleaded  a  lakheraj 
title  previous  to  1790;  the  landlord  denied 
this  fact,  and  the  Civil  Court  tried  the  suit 
without  any  reference  to  the  Collector.  The 
Courts  did  not  confound  these  cases  with 
cases  for  resumption  of  lakheraj  lands 
assigned  to  zemindars  under  Section  6  of 
Regulation  XIX.  of  1793,  for  which  Section 
30  of  Regulation  II.  of  1819  was  passed,  and 
decided  upon  the  plea  of  lakheraj ;  and  if  it 
was  not  made  good,  fixed  the  proper  rents. 
P'or  grants  declared  to  be  null,  there  was  no 
legal  necessity  to  sue  to  have  them  pro- 
nounced null.  The  rents  which  could  not  be 
fixed  under  Section  30  of  Regulation  II.  of 
1819,  even  in  cases  of  grants  previous  to 
1 790,  were  asked  to  be  fixed  ;  and  if  the 
defendant  pleaded  a  title  to  exemption,  his 
defence  was  heard  and  tried  ;  and  if  the  lands 
were  found  to  be  held  under  grants  of  a 
date  previous  to  1790,  the  claim  of  the  plaint- 
iff was  non-suited,  and  he  was  referred  to 
proceed  under  Section  30  of  Regulation  11. 
of  1819.    The  notice  served  was  under  Sec- 
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tions  Q  and  lo  of  Regulation  V.  of  i8i  2,  which 
rels^Q  to  cases  of  enhancement.  In  this  case, 
sometimes  the  landlord  distinctly  admitted 
that  he  or  his  predecessor  had  not  received 
rents  before  or  for  some  time,  or  pleaded  by 
way  of  fiction  of  law  that  the  defendant  paid 
inadequate  rents.  When  it  so  happened  that 
the  defendant  admitted  himself  to  be  a  tenant 
of  some  lands,  and  pleaded  a  lakheraj  title  for 
the  rest,  the  assertion  of  the  landlord  was 
not  altogether  false.  Even  in  these  cases, 
from  the  fact  of  the  claim  being  one  virtually 
lo  try  the  validity  of  the  lakheraj  title  set 
up  by  the  defendant,  it  is  not  improbable  that 
the  Courts  never  took  any  notice  of  the  false 
plea  of  inadequate  rents  being  paid  before ; 
and  at  once  threw  the  onus  upon  the  lakheraj - 
dar  to  prove  his  title  to  exemption.  There 
are,  however,  several  decisions  showing  that 
in  these  cases  the  onus  of  proof  was  rightly 
thrown   upon  the  plaintiff  {see  29th  March 

i853»  page  S^S)- 

Sometimes,  however,  in  such  cases,  *vhen 
it  was  found  that,  regarding  the  land  asked 
to  be  assessed,  the  defendants  pleaded  that 
they  were  wholly  or  partly  lakheraj,  alleged 
to  be  prior  to  ist  December  1790,  the  Courts 
refused  to  adjudicate  upon  the  right  to  assess, 
though  the  allegation  of  the  plaintiff  was  that 
they  were  rent-free  creations  subsequent  to 
ist  December  1790.  This,  I  fear,  was  a  mis- 
take of  law,  as  the  allegation  of  the  plaintiff, 
and  not  the  defence,  is  to  settle  the  jurisdic- 
tion of  a  Court. 

In  cases  where  the  plaintiff  asserted  that 
the  rent-free  lands  were  lands  affected  by 
Section  10,  Regulation  XIX.  of  1793,  ^^  was 
as  much  entitled  to  an  adjudication  upon  his 
right  as  when  he  is  opposed  by  the  defendant 
on  the  plea  that  he  holds  under  a  lease  yfA:/;/^ 
the  rents  \n  perpetuity ^  and  the  plaintiff  denies 
the  validity  and  also  the  genuineness  of  the 
title  so  set  up.  In  cases,  however,  where 
the  lakheraj  title  pleaded  by  the  defendant 
for  the  lands  in  his  possession  which  the 
landlord  wants  to  assess  are  lands  the  rents 
of  which  have  been  withheld  since  ist  Decem- 
ber 1790,  or,  in  other  words,  are  the  m^l 
lands  settled  with  the  plaintiff,  the  Courts 
could  not  but  refuse  to  try  the  question  of 
the  validity  of  the  tenure  pleaded  in  the 
assessment  case,  merely  because  a  particular 
form  and  procedure  quite  distinct  from  those 
adopted  for  assessment  cases  was  provided 
for  these  cases  of  "  resumption."  With 
regard  to  lands  claimed  to  be  assessed  on  the 
ground  of  rights  given  by  Section    10  of 


Regulation  XIX.  of  1793,  there  could 'not  b< 
any  such  plea. 

I  cannot  distinctly  state  what  was  the  alh 
gallon  of  the  plaintiff  in  the  case  No.  208 
of  1862,  decided  by  the  Chief  Justice  and 
self  on  the  14th  June  1863  (rejwrled  at 
554  of  Marshall's  Select  Reports).  If 
assertion  of  the  plaintiff  regarding  the  lakl 
raj  pleaded  by  the  defendant  was  that^ 
was  a  creation  of  a  date  subsequent  to  ist 
cember  1790,  the  order  of  the  case 
opposed  to  my  present  view  of  the  matl 
That  the  Chief  Justice  is  not  of  opinion  il 
no  suit  could  be  brought  at  once  to  asi 
lands  governed  by  Section  10  of  Regulat 
XIX.  of  1793,  will  appear  clearly  from 
subjoined  extract  from  another  decision  pi 
by  him  in  conjunction  with  four  other  ju< 
on  the  1st  June  1863.  It  is  reported 
pages  523  to  527  of  the  said  number  of 
aforesaid  report : — 

"  In  this  case  the  Court  had  no  pc 
try  the  validity  of  the  lakheraj  tenure. 
entitle  the  plaintiff  to  recover  enhanced 
for  that  portion  of  the  land,  he  ought  10 
shown  that  it  was  his  mal  land,  and  that 
defendant  had  paid  rent  for  it;  but  noevidi 
of  the  kind  appears  to  have  been  given." 

In  some  cases  the  form  adopted  for 
ing  possession  of  what  was  really  intended] 
be  understood  as  invalid  lakheraj  created 
1790  was  simply  to  claim  possession  on 
assertion  that  the  landlord  had  been  dii 
sessed   by  the   defendant,   who    in    def< 
pleaded  that  he  has  all  along  held  the  landi 
dispute  as  lakheraj  {see  loth  November  il 
pages  602  and  603).     Such  cases  were 
referred  to  the  Collector  under  Section  31 
Regulation  II.  of  181 9. 

In  all  these  cases  for  assessment,  as  well 
for  possession,  under  Section  10,  no  limit 
was  applied.     On  the  loth  September  181 
the  late  Sudder  Court,  in  the  case  of  Gu 
Dhur  Banerjee,  decided  that,  to  resu 
landlord  must  sue  within  twelve  years  of 
acquiring  the  right  to  do  so.     Grants  s 
quent  to  1790,  by  the  decision  in  the  case 
Degambar   Mitter,   dated   24th    July    18 
page  617,  and  by  many  others  of  subseq 
date,  were  expressly  excluded  from  the  01 
tion  of  this  ruling  regarding  limitation. 

As  there  was  before  no  such  compe 
for  lands  as  there  is  now-a-days,  in  all 
of  invalid  lakheraj  falling  under  Section  I 
Regulation   XIX.   of   1793,   the    zemi 
found  it  more  convenient  to  sue  for 
ment  than  for  dispossession.  • 
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When  the  precedent  mentioned  above  ap- 
^d  limitation  to  suits  for  resumption  of 
jdEberaj  grants  before  1790,  in  order  to 
MFoid  limitation,  it  became  a  rule  to  sue  ur;- 
ler  the  allegation  that  the  lakheraj  asked 
be  assessed  -vvas  subsequent  to  1790,  and 
a  portion  of  the  m^l  lands.  This 
meant  to  describe  rent-paying  lands,  as 
inguishcd  from  those  which  had  not  been 
idcd  in  the  settlement  on  account  of  their 
fing  held  exempt  from  revenue  :  and  so  of 
under  either  valid  or  invalid  grants 
ig  on  the  ist  December  1790.  The 
^brds  adhered  to  Section  30,  because  they 
that,  in  cases  under  it,  the  onus  is 
rn  entirely  upon  the  defendants ;  and 
after  1855.  Section  30  was  stuck  to  for 
than  one  purpose  in  all  cases  of  assess- 
of  lakheraj  lands. 

case  reported  in  Vol.  4  cif  the  Select 

)rts  in  page  155,  instituted  shortly  after 

passing  of  Regulation  II.  of  1 8 1 9,  and  de- 

on  the  6ih  February  1827,  might  lead 

le  inference  that  the  Sudder  Judges  de- 

the  case  intended   to  rule  that  cases 

possession  of  lands  converted  into  lakhe- 

subsequently   to    1790   were   not   at  all 

nse  to  come  under  the  laws  passed  for 

iption  suits. 

Section    14  of  Regulation  I.  of  18 14, 

valuation  for  property  exempt  from  the 

revenue  due  to  Government,  as  dis- 

led  from  mal  lands,  was  required  to  be 

teen  times  the  yearly  rents ;  and  when 

ioQ  30  of  Regulation  II.  of  181 9  provided 

the  valuation   stamp  fees  of  the  cases 

that  Section  were  to  be  as  those  of 

instituted  in  Civil  Courts,  the  parties 

under  Section  30  adopted  this  mode 
valuation.  In  Schedule  B  of  Regulation 
l^of  1829,  under  the  note  to  Article  No.  8, 
same  provision  is  described  in  these  words 
In  suits  for  lakheraj  lands  not  paying 
\ut  to  Government,  the  value  shall  be 

ted  at  eighteen  times  the  amount  of 

tl  rent  by  computation." 

lakherajdar  suing  for  possession  could 
but    adopt    this    {see    29th    December 
It  page  982) ;    but    the   landlord   suing 
assess  the  lands   held   rent-free,   having 
other  valuation  to  adopt,  could   not  but 
lopt  this  of  eighteen  times  the  yearly  rents 
I  Ac  property. 
»bcn,  however,  landlords  sued  for  assess- 
by  serving  notice  without  first  bringing 
case  to  prove  the  liability  to  assessment, 
as  ruled  by  Construction  1272,  dated 
^  January  1840,  pai,d  stamp  fees  on  the 


valuation  of  only  one  year's  assessed  r^n^.  In 
cases  of  enhancement,  landlords  had  \^  pay 
the  stamp  fees  on  the  valuation  of  one  year's 
enhanced  rent. 

The  eighteen  times  the  annual  produce  was 
the  representation  of  the  value  at  those  limes, 
and  is  in  fact  rather  below  the  market  price 
of  those  rent-free  lands. 

It  is  argued  that,  when  by  Act  XIV.  of  1859, 
which  came  into  operation  in  the  beginning 
of  1862,  the  right  to  sue  for  assessrntnt  of 
lakheraj  tenures  before  1790  was  declared 
barred  even  to  auction-purchasers,  if  Section 
30  of  Regulation  II.  of  181 9  was  not  ap- 
plicable to  the  assessment  of  lakheraj  tenures 
subsequent  to  1790,  how  was  it  provided  in 
Section  10,  Act  VII.  of  the  Bengal  Legislative 
Council  for  the  year  1862,  passed  in  modifi- 
cation of  that  Section  in  May  1862,  that  all 
cases  in  future  under  the  said  Section  (30)  were 
to  be  instituted  in  Civil  Courts  like  other 
ordinary  suits  ?  It  is,  however,  apparent  that 
the  laws  passed  of  late  are  open  to  the 
remarks  against  the  laws  of  1793,  made  by 
the  learned  Counsel,  Mr.  Montriou,  while 
advocating  the  cause  of  the  landholders 
in  the  famous  case  of  Gungadhur  Baner- 
jee.  He  said  that  they  were  written  as  if,  at 
the  time  of  writing,  the  attention  was  only 
confined  to  that  law  without  any  reference 
to  its  effect  upon  other  laws  or  of  others 
upon  the  said  law  {see  page  510  for  1855). 

Owing  to  the  right  of  suit,  with  regard  to 
the  exercise  of  the  powers  of  resumption  or 
assessment  to  those  who  were  not  auction- 
purchasers  within  twelve  years  of  1862,  having 
been  confined  at  the  best  to  the  end  of  1861, 
in  the  latter  portion  of  the  year  a  vast 
quantity  of  suits  were  instituted  throughout 
several  of  ihe  Bengal  districts,  chiefly  in 
Hooghly  and  Burdwan.  These  cases  were  all 
instituted  under  Section  30  of  Regulation  II.  of 
18 1 9  either  in  the  CoUectorate,  or,  after  being 
instituted  in  the  Civil  Courts,  had  been  or  were 
to  be  made  over  to  the  Collectors.  The  Re- 
venue Courts  throughout  Bengal  had  already 
been  made  exclusive  Courts  for  all  cases  men- 
tioned in  Sections  23  and  24,  Act  X.  of  1859 ; 
and  provision  was  also  made  by  the  same 
Act  for  reference  to  the  Collector  of  many 
other  complaints  upon  different  questions 
arising  between  landlords  and  tenants.  The 
Collectors  had  thus  their  files  already  over- 
whelmed with  these  cases.  The  fact  of 
the  last  few  months  of  1863  being  too 
late  for  cases  of  arrears  of  rent  due  more 
than  three  years  before  the  passing  of  the 
Act,  it  was  apparent  that  tbwards  the  end^ 
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of  the  year  many  more  cases  were  likely  to 
be  ft^ituted  in  these  Courts  which  could  not 
be  iifttituted  anywhere. 

Besides,  in  some  districts,  the  indigo  dis- 
putes had  brought  in  the  Revenue  Courts  an 
enormous  quantity  of  suits  for  assessment 
and  enhancement,  and  "  the  right  of  occu- 
pancy" had  given  rise  to  many  suits.  In 
order  to  decide  these  cases,  in  several  districts 
many  extra  hands  had  been  engaged.  The 
resumption  cases  already  instituted  could  not 
be  disposed  in  any  district  for  several  years, 
if  they  had  to  pass  through  the  Collectorate 
so  burdened  with  different  sorts  of  cases. 

To  relieve  the  Revenue  Courts  from  these 
arrears,  and  to  see  these  cases  under  Section 
30  speedily  decided,  was  the  real  object  of 
passing  this  law  of  1862,  by  which  the  pend- 
ing cases  were  to  be  transferred  to  the 
Civil  Courts,  as  was  done  by  Section  2  of  the 
Act.  Besides,  it  was  considered  that  lakhe- 
rajdars,  dispossessed  by  landholders  before 
Act  X.  of  1859  was  passed,  or  even  after- 
wards, might  have  occasion  to  sue  for  recovery 
of  possession;  and  for  these  persons  the  original 
remedy  provided  for  by  Section  30,  Regu- 
lation II.  of  i8i9,was  still  considered  as  the  law 
under  which  they  might  be  allowed  to  sue. 
The  latter  portion  of  Clause  14  of  Section  i 
of  Act  XIV.  of  1859  being  applicable  only  to 
estates  permanently  assessed  in  Bengal,  there 
might  still  be  lands  held  khas,  but  not  at 
all  settled,  in  which  there  may  be  lands 
held  rent-free  under  grants  alleged  to  be 
before  1st  December  1790,  and  to  the  re- 
venue of  which  lands  Government  still 
have  a  right.  The  luw  of  1859  was  also 
merely  a  rule  of  limitation ;  it  could  not 
prevent  cases  being  brought  by  parties. 
Under  this  state  of  things,  probably,  the 
Legislative  Council  of-  Bengal  thought  it 
proper  to  word  Section  1  of  Act  VH.  of 
1862  as  it  is  now  worded,  meaning  that  the 
provisions  of  that  Section  will  be,  in  the  case 
of  private  claims  by  landlords,  applicable, 
with  reference  to  the  laws  enacted  before  by 
the  Legislature,  only  to  cases  to  which  it 
will  actually  apply — i.  ^.,  to  suits  by  those 
who  may  still  have  a  right  to  sue  for  assess- 
ment of  rent-free  grants  before  1790. 

Section  i  of  Act  VII.  of  1862  of  the 
Bengal  Council  is  not,  therefore,  any  con- 
clusive proof  of  the  law-makers  having 
understood  that  Section  30  of  Regulation  II. 
of  1 819  was  actually  applicable  to  suits  for 
assessment  of  rent-free  holdings  subsequent 
to  ist  December  1790. 

Even  if  misled  by  loose  practice  of  the 


Courts,  the  framers  of  that  Act  of  1862  ha^ 
thought  so,  that  would  not  extend  the  o{ 
tion  of  the  law  of    18 19.     It   is,  ihereft 
clear  that,  either  in  cases  for  possession 
in  cases  for   assessment  of  rent-free 
subsequent  to  1790,  before  Section  28,  Act! 
of  1859,  was  passed,  the  ordinary  Civil  ~ 
were  the  tribunals  where  the  suits  could 
been  instituted. 

It  appears  that,  when  Section  28 
originally  proposed,  it  simply  was  inten( 
to  be  applicable  to  cases  of  possession,  and  IS 
of  assessment;  and  the  non-IimitationClai 
Section  10,  Regulation  XIX.  of  1793,  *aslj 
unaffected.  When  it  was  found  that  a 
vision  of  limitation  had  been  introduced" 
Act  XIV.  of  1859  (passed  only  five  days 
Act  X.,  and  considered  simultaneously 
the  latter)  on  this  subject  of  assessment  j 
ferentially  for  lakheraj  lands  subsequei 
1790 — a  class  of  cases,  which,  the  Legisl 
folmd,  were  often  instituted,  though  not 
vided  for  in  express  words  by  any 
passed  before — the  cases  of  assessment 
also  included  in  Section  28  ;  and  the 
rule  of  limitation  that  was  made  appli( 
to  assessment  suits  under  Clause  14  of 
tion  I  of  Act  XIV.  of  1859,  and  which 
been  provided  for  all  cases  of 
under  Clause  1 2  of  the  same  Section,  was  i 
applicable  to  those  of  possession  and 
raent  mentioned  in  the  said  Section  28»-i 
Clause  14  of  Section  i,  Act  XIV.  of  il 
had  been  held  to  be  intended  to  be  thegt 
code  of  limitation  for  all  cases  in  all  Cc 
there  might  be  some  ground  to  argue  thi 
Section  28,  exclusive  jurisdiction  was  int< 
to  be  given  to  the  Collector  in  cases  menlJt 
in  that  Section.  It  has  already  been  held 
Act  XIV.  does  not  override  the  limitations  1 
tioned  in  ActX.  of  1859.  It  isalsoclcaxt 
the  original  framers  of  Act  X.  may  have 
ed  to  give  that  meaning  to  Section  28 ;  bi 
rules  passed  in  other  laws  may  be  the 
for  the  omission  of  those  words  in  this  S< 
which,  we  find,  are  given  in  Sections  15 
24,  to  the  effect  that  the  cases  providw' 
in  these  Sections  were  nol  to  be  beard  /« 
olher  Courts.  The  intention  at  the  tin*] 
framing  of  any  Section  of  a  law,  wht 
changed  or  not  changed  by  those  who 
mately  pass  the  law,  will  not  by  itself 
good  ground  for  a  Court  of  Justice  to 
strue  the  meaning  of  the  law  in  confot 
with  this  intention,  when  the  wording  of 
law  as  passedy  compared  with  others  pi 
before  or  at  the  same  time,  distinctly  lei 
a  construction  opposed  to  that  intendoo. 
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Ik  new  remedy  provided  by  the  new  law 
DOt  at  all  inconsistent  with  the  old  remedy, 
id  when  the  old  remedy,  as  now  modified,  is 
ind  to  agree  exactly  with  the  new  remedy 
nnder  consideration,  there  is  no  reason- 
ground  to  infer  that  the  jurisdiction  of 
Collector  is  entirely  exclusive.    The  power 
iiSiss  is  not  any  wise  inconsistent  with  the 
cr  to  oust ;  the  latter  included  the  former ; 
14  the  imposition  of  a  rule  of  limitation  in 
Collectorate,  even  though  no  such  rule 
made  for  suits  to  be  brought  in  Civil 
s,  would  not  have  made  the  new  remedy 
way  inconsistent  with  the  old  mode  of  re- 
in this  view  of  the  case,  I  think  that 
iSc  for  assessment  or  possession  of  lakhe- 
lands,  subsequent  to  ist  December  1790, 
be  brought  either  before  the  Collector 
ler  Section  28  of  Act  X.  of  1859,  or  in  the 
11  Courts  under  the  ordinary  powers  pos- 
"  by  these  Courts,  irrespective  of  Section 
Regulation  II.  of  18 19. 

ill  the  arguments  used   by   Mr.   Justice 

and  Mr.  Justice  Trevor  in  the  case 

in  pages   26  to  29  of  the  decisions 

itti,  decided  on  the  7th  November  of  that 

to  prove  that  suits  under  Section  28  were 

petitions  in  matters  appealable  to  the 

roe  Commissioners  and  not  to  the  Judge, 

to  the   point   now   under  discussion, 

|ihowthat  the  jurisdiction  of  the  Collector 

Section  28  is  not  exclusive.    The  fact 

this  decision  on  the  point  it  ruled  has 

been  set  aside  by  another  Full  Bench 

lion  of  fivt  Judges  passed  on  the  1 8th 

1863,  reported  in  page  441,  does  not 

affect  the  argument.     The  subsequent 

simply   decided   that,   as   the   matter 

[ht  before  the  Collector  under  Section 

required  to  be  tried  and  dealt  with  as 

the  appeal  should  be  to  the  Judge. 

r,  after  such  a  decision,  another  case 

same  grounds  which  formed  the  subject- 

of  dispute  before  the  Collector  can,  by 

tr  dissatisfied,  be  again  brought  or  can- 

bc  broaght  at  all  before  the  Civil  Court, 

a  different  question.     The  word  shall 

lion  28  only  points  to  the  necessity 

^  which  landlords  were  not  required 

before,  previous  to  the  ousting  of  per- 

bolding  rent-free  grants  subsequent  to 

iP^cember  1790,  and  cannot  in  any  way 

.  ^  ^^  %^^  ""'d  of  a  separate  provision 

ofliitation  of  such  cases  expressly   pro- 

for  cases  of  assessment  in  Clause  14  of 

I  of  Act  XIV.  of  1859.     The  argu- 

of  there  being  a   limitation   fixed   in 

28,  fMuticularly  two  years'  time  being 


given  for  cases  in  which  this  limitation ihad 
already  expired,  is  of  no  consequence#as  it 
is  clear  that  there  might  be  some  limitation 
for  these  cases  even  when  the  Court  of  the 
Collector  is  the  exclusive  Court.  Only  within 
some  fixed  time,  a  suit  for  current  arrears 
could  be  brought  in  the  Collectorate,  and  the 
jurisdiction  of  the  Civil  Courts  or  the  limita* 
tion  applicable  to  these  cases  in  the  Civil 
Courts  was  in  no  way  affected  by  this  addi- 
tional new  remedy  of  a  summary  case.  There 
being  temptation  to  go  to  the  Collector  as 
only  i  of  the  stamp  duty  was  required,  no- 
body chose  to  go  to  the  Civil  Court ;  but  the 
law  did  not  prohibit  landholders  from  going 
to  the  Civil  Courts  for  their  current  arrears. 
Hence,  there  being  a  dread  of  onus  in  these 
cases  of  resumption  of  rent-free  grants  after 
1790,  though  no  stamp  fees  are  required 
under  Section  28,  the  zemindars  do  not  like 
to  go  to  the  Collectorate  as  long  as  they  have 
a  hope  that  they  may  still  sue  in  the  Civil 
Courts  under  Section  30  of  Regulation  II.  of 
181 9,  which  throws  the  onus  upon  the  defend- 
ant. If  they  knew  that  the  Civil  Courts 
have  jurisdiction,  but  not  under  Section  30  of 
.Regulation  II.  of  18(9,  the  zemindars  will 
necessarily  prefer  to  come  under  Section  28 
of  AaX.  of  1859. 

As  to  the  suggestion  made,  that  the  ori- 
ginal Section  10  of  Regulation  XIX.  of  1793, 
as  well  as  the  present  Section  28  of  Aft  X.  of 
1859,  now  under  consideration,  refer  Xo  grants 
and  not  at  all  to  cases  of  lands  for  which 
rents  may  have  been  only  withheld  subsequent 
to  1 790,  without  the  rj'ots  having  any  grant, 
it  is  clear  that,  in  all  cases  ordinarily  insti- 
tuted for  assessment  of  rent-free  lands  alleged 
to  be  created  after  1 790,  no  person  has  found 
it  convenient  to  plead  any  invalid  grant 
subsequent  to  that  year  except  any  grant 
given  by  the  complainant  himself  or  his 
predecessor;  while,  generally,  these  cases 
have  been  defended  by  the  lakherajdars 
under  an  allegation  of  rent-free  grants  pre- 
vious to  1790. 

The  holding  of  a  rent-free  grant  previous 
to  1790,  or  even  after,  is  an  adverse  title 
which  the  landlord  is  obliged  to  set  aside 
before  he  can  succeed  in  assessing  or  obtain- 
ing possession  of  the  lands.  When  the  land- 
lord sues  in  the  Civil  Courts  for  possession 
or  assessment,  the  defendant  pleads  a  rent- 
free  grant,  and  puts  in  a  copy  of  a  taidad 
relating  to  the  village  in  question.  In  such 
a  case  the  plaintiff  must  prove  that  the  lands, 
of  which  he  asks  possession  or  assessment, 
are  parts  of  his  estate  which  lie  held,  or  from 
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whi^^  he  received  rents  wiihin  twelve 
years^preceding  the  suit,  without  the  defend- 
ant being  put  to  the  proof  of  his  alleged 
grant.  Accordingly,  in  cases  of  lands  held 
rent-free  without  any  grant  from  a  period 
subsequent  to  1790,  the  claim  of  the  plaintiff 
will  be  liable  10  limiiaiion  under  the  ordi- 
nary law,  without  any  reference  to  the  pro- 
vision of  the  Act  of  1859.  ^s  ^^°s^  o^  ^^^ 
cases  to  which  the  present  discussion  applies 
are  cases  without  any  grant  subsequent  to 
1790,  and  the  right  of  the  landlord  to  sue 
for  the  assessment  of  these  lands  in  Civil 
Courts  is  not  at  all  denied,  and  all  these 
cases  have  now,  if  instituted  in  the  Collec- 
torate,  been  transferred  to  the  Civil  Courts, 
it  is  immaterial,  with  regard  to  these  cases, 
whether  there  is  any  grant  at  all  of  a  date 
subsequent  to  1790.  The  fact  of  a  grant 
or  no  grant,  if  considered  material,  will  be 
so  only  in  cases  instituted  under  Section  28  of 
Act  X.  of  1859.  In  this  view  of  the  matter, 
even  if  the  jurisdiction  of  the  Collector  is 
exclusive  in  all  cases  mentioned  in  the  said 
Section  28,  it  must  be  so  only  in  cases  where 
there  is  any  question  of  a  grant  of  a  date 
subsequent  to  1790,  and  the  Collectors  cannot 
have  any  jurisdiction  in  cases  where  no  such 
question  does  arise.  I  have  only  seen  one 
case  of  a  grant  subsequent  to  1 790,  affirmed 
by  a  Governor-General.  It  is  reported  in 
page  240,  Vol.  II.,  S.  D.  A.  Reports. 

Thewojdingof  Clause  14  of  Sectioni  of  Act 
XIV.  of  1859  does  not  confine  the  cases  men- 
tioned in  that  Section  to  grants,  but  provides 
for  assessment  of  rent-free  lands  of  course 
subsequent  to  1790.  I  may,  therefore,  have 
no  hesitation  in  agreeing  with  my  colleagues 
who  hold  that  the  remedy  in  Section  28  of 
Act  X.  of  1859  is  confined  to  cases  of  grants 
subsequent  to  1 790.  But  I  am  not  prepared  to 
hold  that  that  jurisdiction  is  exclusive,  or  that 
the  Collectorate  is  the  only  Court  where  all 
actions  for  possession  or  assessment  of  lands, 
the  rents  of  which  are  alleged  by  landlords  to 
have  been  withheld  since  1st  December 
1790,  under  any  rent-free  grant  or  without 
any  such  grant  at  all,  can  now  be  instituted. 

The  case  now  before  us  is,  in  my  opinion, 
cognizable  in  the  ordinary  Civil  Courts 
without  any  reference  to  Section  30  of  Regu- 
lation 11.  of  1819,  under  the  general  powers 
which  the  Civil  Courts  possess,  irrespective  of 
that  Section  which  docs  not  apply  to  cases 
mentioned  in  Section  28  of  Act  X.  of  1859. 

I  would  therefore  allow  the  case  to  proceed. 

Mr.  Justice  Phear, — This  case,  which  has 
been  argued  birfore  us  at  great  length   and 


with   elaborate  care,   relates  solely  to  piun 
matter  of  procedure.     The  suit  is  brou^ 
subslaniiallv  to  obtain  a  declaration  ibat 
plaintiff  is  entitled  to  the  rent  of  certain  la 
which  he  alleges  that  the  defendant  hoi 
wiihin  his  zemindar}'  on  an  invalid  rent-f 
title.     It  was  in  the  first  instance  prefe 
before  the  Principal  Sudder  Ameen,  and 
comes  to  this  Court  by  special  appeal 
several  grounds;  but  it  is  agreed  by 
sides  that  the  only  question  to  be  determii 
by  us  is,  whether  or  not  the  Civil  Coui 
distinguished '  from   the    Collector's  Coi 
have  jurisdiction  to  receive  and  deal  with 
suit ;  and  this  question  turns  upon  the 
struction  to  be  given,  first,  to  a  Section 
Regulation  made  in  1819;  2Lndy  secondly , 
Section  of  an  enactment  made  in  1859. 
fortunately  our  forensic  procedure  is  basec 
little  upon  any  general  d  priori  consii 
tions,  that  it  is  nearly  impossible  to  infcrj 
motives  actuating  the  Legislature  from' 
forms   which   it  is  found  ultimately  to 
scribe.     Still,  in  the  absence  of  any  s\ 
declarations  on  the  point,  I  conceive  thi 
Legislature  must  be  always  presumed  to] 
intended  to  facilitate  the  recourse  of  si 
to  the  legal  tribunals  rather  than  the  coi 
This  presumption  affords  us  but  little 
ance  here ;  but,  such  as  it  is,  it  is  the  only; 
we  have  extraneous  to  the  actual  words 
enactments  where  these  leave  us  in  any 
or  obscurity. 

The    two    enactments    to    be    com 
are    the  30ih  Section  of  Regulation  IIJ 
18 1 9   and   the    28th   Section  of   Ad 
1859.     But,  before   considering  them* 
necessary  to  call  to  mind  the  state  of 
relative    to    proprietary   'rights    in    the 
or   its    produce    which   was    brought 
by    the    Permanent     Settlement    of    r! 
This  settlement  was  founded  on  the 
ciple    that    *'  by    the    ancient    law  of 
"country  the   ruling  power  is  entitled 
"  certain  proportion  of  the  produce  of 
*'  beegah   of    land    (demandable    in 
"or  kind  according  to  local  custom) 
"  it  transfers  its  rights  thereto  for  a  t 
"in  perpetuity,  or  limits  the  public  d 
"  upon  the  whole  of  the  lands  belon 
"an  individual,  leaving  him  to  ap 
"  to  his  own  use  the  difference  belweett 
"  value  of  such  portion  of  the  produce 
"  the  sum  payable  to  the  public  whilst  he 
"tinues  to  discharge  the  latter."     Pracii 
the  ruling  power  nearly  always  transferred 
rights  or  limited  its  demand  in  the  war 
mentioned ;  and  the  lands  from  which  the 
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lid  have  accrued,  had  they  been  paid  in 
dnd,  were  tenned  in  English  the  estates  of 

transferees  or  other  owners  respectively. 

riy,  the  proprietors  of  such  so-called  es- 

had  no  power  to  grant  away  any  por- 
)D  of  their  land  free  of  liability  to  pay  the 
)r]c  daes,  and  so  to  diminish  the  amount 
!ivable  by  Government  from  themselves  or 
nr  successors.     Still  such  pretended  grants 

been,  and  continued  to  be,  made,  and  Go- 
iment  itself  sometimes  made  valid  grants 
fihe  like  kind.  So  that,  when  the  Permanent 
lement  confirmed  the  proprietors  in  their 

IS  upon  condition  of  their  paying  by  way 
revenue  a  certain  fixed  jumma  or  rent 
perpetuity,  this  jumma  was  assessed  on 

estate,  exclusively  and  independently  of 

portions  of  it  as  were  at  the  time  of  the 
mment  claimed  to  be  held  lakheraj 
free  of  revenue  by  virtue  of  any   such 


tf  Regulat'on  XIX.  of  1 793,  Section  3,  made 
the  Permanent  Settlement,  ^'  All  grants 
^  holding  land  exempt  from  the  payment 
^revenue  which  may  have  been  made  since 
^h  August  176 J,  and  previous  to  the  rst 
umber  lygOj  by  any  other  authority  than 
of  Government,  and  which  may  not  have 
confirmed  by  Government  or  by  any 
5r  empowered  to  confirm  them,  are  de- 
red  invalid,"  and  the  revenue  withheld 
ler  pretence  of  any  invalid  grant  made 
to  the  1st  December  1790  is  allotted 
recn  the  proprietor  of  the  estate  and  the  Go- 
lent  in  the  following  manner.  Section  6 
•that,  if  the  land  which  is  the  subject  of  any 
such  grant  does  not  exceed  one  hundred 
s,  the  revenue  assessable  thereon  shall 
to  the  proprietor  of  the  estate  in  which 
land  is  situated,  who  shall  not  in  conse- 
be  liable  to  pay  any  additional  revenue 
:t  of  his  estate.  And  by  Section  7,  if 
|biid  in  one  such  grant  exceed  one  hundred 
the  revenue  assessable  thereon  shall 
to  the  Government.  Before  the  pro- 
>r  of  the  estate  can  claim  the  revenue 
ft  him  by  Section  6,  he  must  establish  the 
idity  of  the  grant  before  the  ordinary  Civil 
Is  (Section  2) ;  thereupon  he  becomes 
to  recover  such  an  amount  in  peipe- 
M  the  Collector  on  due  investigation 
fix  (Section  9).  Under  no  circumstances 
he  obtain  a  right  to  obtain  possession  of 
toil  (Section  6). 

subject-matter  of   grants  made  q/ier 

Pj^^"^  '790  was  dealt  with  by  the 

"^btore  somewhat  differently.     It  is   as 

VoLU 


well  to  observe  that  the  Permanent  *Stttle- 
ment  was  not  definitely  established  untJf  after 
this  date;  and  the  assessment  of  the  fixed 
jumma  on  particular  estates  might  be,  and  was 
in  plenty  of  instances,  delayed  to  a  consider- 
ably later  period.  Hence,  so  far  as  concerns 
such  of  these  grants  subsequent  to  the  ist 
December  1790,  as  were  m^.de  before  the 
assessment  of  the  jumma  on  the  estates  within 
the  geographical  limits  of  which  they  purport 
to  take  effect — these  operate  to  deprive  the 
Government  of  revenue,  while  those  of  them 
which  were  made  after  that  assessment  only  go 
to  diminish  the  proprietor's  (zemindar,  talook- 
dar,  and  so  on,  as  the  case  might  be)  sources 
of  income  from  his  estates.  I  shall  have 
occasion  to  refer  to  this  distinction  further 
on;  but  it  is,  at  the  outset,  important  to 
remark  that  this  distinction  was,  at  any  rate, 
disregarded  by  the  Legislature  in  1 793,  for  both 
classes  alike  are  admittedly  within  the  scope 
of  Section  10  of  Regulation  XIX.  of  that  year. 
The  words  of  that  Section  are — "  All  grants 
'*  for  holding  land  exempt  from  the  payment 
"  of  revenue,  whether  exceeding  or  under  100 
"  beegahs,  that  have  been  made  since  the  ist  , 
"December  1790,  or  that  may  be  hereafter 
"  made  by  any  other  authority  than  that  of  the 
"  Governor.  General  in  Council,  are  declared 
"  null  and  void ;"  and  it  is  not  unimportant  to 
remark  that  the  words  here  used  to  describe 
the  character  of  the  grants  are  identical  with 
those  used  for  the  like  purpose  in  Section  3. 
Having  declared  grants  to  be  null  and  void  un- 
der the  prescribed  circumstances,  the  same  Sec- 
tion authorizes  and  requires  the  proprietor  of 
theestate  "to  collectthe  rents  from  suchlands" 
(those  to  which  the  void  grants  applied) "  atthe 
"  rates  of  the  pergunnah,  and  to  dispossess  the 
"  grantee  of  the  proprietary  right  in  the  land, 
"  and  to  re-annex  it  to  the  estate  or  talook  in 
"  which  it  may  be  situated,  without  making 
'•  previous  application  to  a  Court  of  Judicature 
"  or  sending  previous  or  subsequent  notice  of 
"  the  dispossession  or  annexation  to  anyofiScer 
"  of  Government ;"  and  it  further  provided 
that  the  proprietor  should  not  be  liable  to  any 
increase  of  assessment  on  account  of  any 
such  grants  as  he  should  resume  or  annul. 
The  effect  of  this  Section  seems  to  be,  firsty  to 
give  the  proprietor  the  largest  possible  right 
as  against  the  terre-tenant  to  the  possession 
of  all  lands  within  the  ambit  of  his  estate 
which  may  be  claimed  to  be  held  free  of 
payment  either  to  him  or  to  Government  by 
virtue  of  an  alleged  grant  purporting  to  be 
made  since  rst  December  ij^go,  by  his  prede- 
cessor in  the  estate  or  any  ot)|er  alleged  com- 
petent authority ;  and  with  this  right  to  pos- 
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sessiOB)  also  the  right  to  claim  rent  for  those 
land%in  the  same  way  as  if  they  had  been  let 
at  the  Pergunnah  rates  in  ordinary  course 
with  the  rest  of  his  estate — all  this  without 
obliging  him  to  make,  on  his  part,  any  ad- 
ditional payment  to  Government,  whether  or 
not  the  land  in  question  originally  formed 
part  of  the  assets  on  which  his  fixed  jumma 
was  assessed.  Thus  far,  then,  his  situation 
relative  to  these  two  sets  of  lands  respective- 
ly appears  to  me  to  be  as  follows — namely, 
with  regard  to  land  which  forms  the  subject 
of  a  grant  for  holding  the  same  exempt  from 
revenue,  dated  previously  to  the  first  December 
1790,  provided  the  amount  does  not  exceed 
100  beegahs,  he  is  entitled  to  obtain  from 
the  terre-tenant  an  annual  payment  of  a  given 
fixed  sum  assessed  originally  by  the  Collector; 
and  with  regard  to  land  which  forms  the  sub- 
ject of  a  grant  for  holding  the  same  exempt 
from  the  payment  of  revenue,  dated  since  the 
I  St  December  1790,  he  is  entitled  to  obtain, 
not  a  fixed  sum,  but  the  annual  payment  of 
such  sum  as  accords  with  the  rates  of  rent 
in  the  pergunnah.  He  has,  moreover,  the 
further  right  to  evict  the  claimant  under  the 
invalid  grant,  even  summarily  by  force, 
without  having  recourse  to  a  Court  of  Law. 


Whatever  be  the  intrinsic  peculiarities  of 
these  two  respective  sets  of  rights,  they  both 
alike  (the  one  by  the  express  provisions  of,  and 
the  other  by  necessary  implication  from,  the 
Statute)  could  be  vindicated  before  the  ordi- 
nary Civil  Courts,  and  this  admittedly  remain- 
ed the  case  until  1 8 1 9.  In  that  year  was  passed 
Regulation  II.,  the  30th  Section  of  which 
enacts  that  "  all  suits  preferred  in  a  Court  of 
Judicature  by  proprietors,  farmers,  or  talook- 
dars,  to  the  revenue  of  any  land  held  free  of 
assessment,  as  well  as  all  suits  so  preferred 
by  individuals  claiming  to  hold  lands  exempt 
from  revenue,  shall  immediately  on  their  in- 
stitution be  referred  to  the  Collector  for  in- 
vestigation," &c.  The  appellants  urge  that 
this  Section  relates  solely  to  suits  by  pro- 
prietors in  respect  of  land  which  is  claimed 
to  be  held  exempt  from  payment  under  grants 
made  be/ore  Ihe  is/  December  rjgOy  and  that  it 
leaves  untouched  those  where  the  exemption 
is  claimed  under  a  grant  of  later  date.  They 
then  go  on  to  argue  that  the  latter  cases  are 
dealt  with  by  Section  28  of  Act  X.  of  1859, 
whichj  after  repealing  Section  10  of  Regu- 
lation XIX.  of  1793,  enacts  that  "any  pro- 
prietor or  farmer  who  may  desire  to  assess 
any  such  land^^  or  to  dispossess  any  such 
^s^m^o"  (namely,  such  land  and  such  grants 


as  formed  the  subject  of  the  repealed  Sec- 
tion), '^  shall  make  application  to  the  Col* 
lector,  and  such  application  shall  be  deaib 
with  as  a  suit  under  the  provisions  of  tluf; 
Act."  According  to  the  appellants,  therefore 
while  the  one  set  of  suits  may  be  institutei 
in  the  Civil  Courts,  subject  to  being  im 
diately  transferred  to  the  Collector,  the 
can  be  instituted  only  before  the  Collect 
himself.  They  then  contend  that,  by 
words  of  the  plaint  before  us,  the  plainti 
actually  says  that  he  brings  the  suit  un 
Section  30  of  Regulation  II.  of  1819;  ani 
further,  also,  makes  admissions,  which  shor 
that  the  pretended  rent-free  tenure  is  based  oi 
a  grant  made  since  the  ist  December  17 
and,  consequently,  as  he  brought  the  suit  \ 
the  first  instance  before  the  Civil  Court, 
ought  to  have  been  dismissed  for  want 
jurisdiction.  With  the  view  I  take  of  the 
Sections  under  consideration,  I  do  not  com 
it  necessary  to  decide  Whether  or  not 
plaintiff  in  his  plaint  made  any  admission 
the  kind  alleged.  For  the  mere  state: 
that  the  suit  is  brought  by  virtue  of  a 
cular  enactment  does  not  affect  the  subsiai 
character  of  the  cause  of  action ;  and 
taking  the  Sections  in  their  chronologi 
order,  in  my  judgment,  the  words  of  Se 
30  of  Regulation  II.  of  1819  are  suffici 
large  to  embrace  suits  of  both  classes ;  aai 
see  no  sufficient  indication  that  the  Legi 
ture  intended  their  meaning  to  be  restri' 
to  the  interpretation  put  upon  them  by 
appellants.  It  is  said  that  '*  suits  preferred 
the  revenue  of  any  land  held  free  of  asi 
me/U"  can  only  apply  where  the  clai 
stands  as  it  were  in  the  shoes  of  Govi 
ment — namely,  where  he  claims  in  resi 
of  land  which  has  not  been  included  in 
revenue  assessment,  and  in  respect  of  wW 
consequently,  nothing  is  paid  to  Govemmi 
But  even  this  reasoning,  which  cci 
gives  a  wrench  to  the  sentence  by  ref 
*'  free  of  assessment"  to  the  proprietor's 
tions  with  Government,  while  the  claim 
revenue  is  preferred  against  the  terre-t 
does  not  necessarily  confine  the  operation 
the  Section  to  cases  where  the  exemption 
based  on  the  allegation  of  a  grant  iej 
the  I  St  of  December  1790;  for,  as  I 
already  explained,  all  lakheraj  grants  m 
af/er  that  period  and  be/bre  the  Decennial ' 
tlement  of  the  particular  estate  which 
affect,  would  deprive  the  Government  of 
nue  ;  and  Section  10  of  Regulation  XlX. 
1 793  would,  as  effectually,  make  the  prop 
assignee  of  this  revenue,  as  Section  6  of 
same  Regulation  makes  him  assignee  of  tM 
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which'  is  the  subject  of  earlier  grants.  I  cannot 
assume  that  the  probability  of  such  interven- 
;  ing  grants  having  been  made  was  absent  from 
the  mind  of  the  Legislature  when  framing  ihis 
'  Section;  and  consequently,  as  no  express  words 
flf  exclusion  were  used,  1  must  take  them  to  be 
' within  the  purview  of  the  words  quoted  ;  and, 
if  this  be  correct,  the  appellant's  contention  \ 
with  regard  to  this  Section  fails,  because  it  re- 1 
quires  for  its  success  that  the  dividing  Hne  for 
w  cases  should  fall  on  the  i  st  December  1 790. 
ifcwever,  1  go  a  step  further.  I  think  the  phrase 
f  •'revenue  of  any  land  free  of  assessment  "  is  in 
\  b  meaning  co-extensive  with  the  word  "re- 
leooe,"  as  it  occurs  in  the  next  adjoining  and 
elaiive  sentence  of  the  same  Section — 
cly,"individuals  claiming  to  hold  lands  ex- 
t  from  revenue  ;  '*  and  I  cannot  doubt  but 
these  latter  again  embrace  those  persons 
set  up  "  grants  for  holding  land  exempt 
the  payment  of  revenue  "  within  the  mean- 
of  Section  10  of  Regulation  XIX.  of  1793, 
h  concerned  grants  made  since  ist  De- 
ber  1790  only.     It  would  seem  anoma- 
ihai  one  and  the  same  issue  should  be 
oitted  to  a  different  process  of  investiga- 
according  as  it  arose,  from  the  proprie- 
insiituting  proceedings  for  the  assertion  of 
claim  against  the  soi  distant  lakherajdar, 
from  the  latter  taking  the  intiative  upon 
elf  without   waiting  for  his  opponent's 
k ;  and  I  see  no  sufficient  reason  for  infer- 
that  the  Legislature  intended  to  establish 
a  state  of  things.     In  my  opinion,  there- 
the  words  "  suits  preferred  to  the  re- 
loe  of  any  lands  held  free  of  assessment '' 
hide  as  well  suits  to  assess  and  recover 
pursuance  of  Section   10  of  Regulation 
of  1793)  the  "rents"  withheld  under 
ncc  of  a  grant  for  holding  land  exempt 
payment  of  revenue,  as  suits  to  recover 
CT  Section  6  of  the  same   Regulation) 
tnue  "  withheld  under  pretence  of  a  grant 
ibcd  in  the  same  words.     And  to  hold 
rwise  would  lead  to  this  consequence — 
ly,  that  the  jurisdiction  of  the  Court  to 
rtain  the  proprietor's  suit  for  compelling 
cm  of  dues  withheld  from  hrra,  would 
nd  upon  the  nature  of  an  undisclosed 
nee.  Had  this  been  desired  by  the  Legis- 
e,  surely  it  would  not  have  left  so  im- 
t  a  point  without  definite  expression. 
It  is  insisted  very  strongly  that  the  pur- 
of  the  whole  Statute  shows  that  it  was 
cted  solely  to  claims  founded  on  grants 
'c  htfort  1st  December  1 790.     With  this  1 
not  concur.  The  conclusion  which  I  draw 
the  purview  is,  that  the  Statute  is  con- 
to  claims  of  alleged  grants  of  exemptiofl 


of  whatever  date.  I  quite  yield  to  the  xe^son- 
ing  of  those  who  urge  that  the  procey  and 
particular  mode  of  investigation  which  this 
Regulation  prescribes  to  the  Collector's  Court 
is  extremely  ill-adapted  to  solving  satisfac- 
torily questions  which  may  arise  between  a 
landlord  and  his  tenants,  or  between  him  and 
his  neighbours;  but  I  do  not  think  that  the 
effect  of  Section  30  is  to  subject  questions 
of  such  kind  to  the  Collector's  jurisdiction. 
Taking  the  Preamble  in  connection  with  the 
Regulation  itself,  it  seems  fairly  clear  that  the 
object  of  the  Legislature  was'  to  provide 
machinery  for  the  special  purpose  of  deter- 
mining the  validity  of  claims  to  be  free  of 
assessment,  whether  relied  upon  by  a  pro- 
prietor against  Government,  or  by  a  terre- 
tenant  against  the  proprietor,  and  for  that 
purpose  only.  In  the  two  cases  the  claim 
was  essentially  identical  in  character,  and 
necessitated  the  same  kind  of  proof.  When 
(rovernment  took  the  initiative,  no  issue 
but  this  could  arise,  and  the  first  twenty- 
nine  Sections  develop  a  special  mode  of 
trying  it,  having  relation  mainly  to  the  cir- 
cumstance that  the  Collector  himself  would 
be  the  Attorney-General,  so  to  speak,  of  the 
(jovernment.  The  Regulation  still  left  all 
other  cases  open  to  the  ordinary  tribunals — 
viz.,  all  cases  where  the  party  initiating  the 
contest  was  a  private  person,  such  as,  where 
the  proprietor  of  the  estate  brought  a  suit 
a^jainst  the  lakherajdar,  or  the  lakherajdar 
instituted  his  claim  either  against  the  pro- 
prietor or  Government,  as  the  case  might  be, 
where,  I  may  remark,  the  claim  in  question 
might  be  mixed  up  with  diverse  other  matters 
of  proprietary  right.  Then  comes  Section  30, 
and  this,  as  I  read  it,  directed  that,  if,  in  any 
suit  of  this  kind,  brought  in  the  ordinary 
Courts,  an  issue  as  to  the  validity  of  the  claim 
to  exemption  arose,  whether  alone  or  amongst 
others,  that  issue  should  be  referred  for  in- 
vestigation to  the  Collector,  whose  decision 
with  regard  to  it  should  form  an  element  in 
the  final  determination  of  the  Civil  Court; 
while  all  the  other  proprietary  issues  remained 
in  the  hands  of  the  Civil  Court  alone,  only  in 
the  case  where  Government  was  defendant 
(and,  therefore,  the  issue  as  to  validity  of  grants 
of  exemption  could  be  the  only  issue),  the 
Collector's  decision  determined  the  suit.  And 
it  should  be  observed  that,  as  in  the  former 
cases,  the  .Civil  Court,  with  its  own  course  of 
appeal,  could  overrule  the  Collector,  so  in  the 
latter,  a  particular  mode  of  appeal  from  the 
Collector  to  the  Civil  Courts  was  specially 
given.  Now,  I  see  nothing  in  this  arrangement 
to  oblige  us,  in  the  absence  ot  express  words,  to 
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say  tj^a^  this  Legislation  obviously  contemplat- 
ed qtystions  as  to  the  validity  of  grants  of 
exemption  mz6Q  previously  to  the  ist  of  De- 
cember 1790,  and  these  alone;  or  that  it  ought 
to  be  confined  to  these,  because  its  wider 
operation  would  be  subversive  of  Civil  justice. 

Under  the  circumstances  which  attend  the 
prosecution  of  the  appeal  now  before  this 
Court,  I  have  thought  it  incumbent  on  me  10 
give  the  foregoing  somewhat  lengthy  expla- 
nation of  the  way  in  which  I  read  Section  30 
of  Regulation  II.  of  1819  ;  but  the  view  which 
I  take  of  Section  28  of  Act  X.  of  1859  will, 
of  itself,  determine  my  judgment  in  this  case. 
Section  10  of  Regulation  XIX.  of  1793  »^^^> 
on  the  happening  of  a  certain  event,  given  the 
proprietor  of  the  estate  a  summary  personal 
power  to  assess  and  evict.  The  practice  seem- 
ed to  have  been  that  the  proprietor  evicted  at 
his  peril,  leaving  the  tenant  to  bring  his  action 
for   the   disruption   of   the    lakheraj   tenure 
{see  Vol.  I.,  S.  D.  A.  Rep.,  1858,  p.  464).  This 
state  of  things  left  an  opening  for  much  op- 
pression: and  Section  28  of  Act  >{.  of  1859 
corrects  this  by  taking  2Lymy  the  summary 
power  of  eviction,  and  substituting  for  it  a 
proceeding  of  ejectment  before  the  Collector, 
in  which  the  burden  of  proving  that  the  event 
in  question  had  happened,  is  imposed  on  the 
proprietor ;  for,  until  he  shows  that  he  sues  in 
respect  of  **  such  "  land  or  against  **  such  " 
grantee  as  are  respectively  the  subjects  of 
"  grants  for  holding  land  exempt  from  the 
payment  of  revenue  made  subsequent  to  the 
ist  December  1790,  "he  has  made  out  no  case 
within  this  Section.     It,  in  effect,  says  to  the 
proprietor  of  the  estate :  "  If  you  choose  to  base 
your  claim  to  assessment  or  possession  on 
the  allegation  that  the  defence  to  it  rests  upon 
an  invalid  grant  made  since  ist  December 
1790,  prove  that  allegation  to  the  Collector, 
and  you  shall  have  your  summary  remedy 
without  further  trouble.  •"     But  I  find  nothing 
in  the  Section  to  take  away  from  him  any 
right  of  suit  to  the  Civil   Courts  which  he 
previously    possessed.     This    interpretation, 
in  no  degree,  as  I  conceive,  conflicts  with  Bis- 
sumbher  Misser  vs,  Gunput  Misser,  i  Mar- 
shall 350,  and  is,  I  think,  strongly  confirmed 
by  the  circumstance  that  this  Section  is  quite 
one-sided,  and  makes  no  provision,  nor  does 
any  other  part  of  the  Act,  for  the  establish- 
ment on  the  part  of  the  lakherajdar  of  his 
claims — an  omission  which  does  not  occur  in 
Section  30  of  Regulation  II.  of  18 19. 

Therefore,  whether  this  suit  is  within  the 
meaning  of  Sectjon  30  of  Regulation  II.  of 


18 19,  or  not,  I  think  it  is  well  brought  in  the 
Civil  Court. 

Mr,  Justice  Jackson, — ^This  is  a  suit  for  th< 
resumption  of  certain  rent-free  lands.  Th< 
plaintiff  asserts  that  the  defendant  holds  then 
on  no  good  or  valid  title,  while  the  defendaiii 
declares  that  he  holds  them  under  a  lakber 
grant  dated  previous  to  1790.  The  poil 
raised  in  special  appeal  is  that  the  Civil  Coui 
have  no  jurisdiction  to  entertain  the  plalo^ 
because,  although  the  plaintiff  seeks  ihe« 
to  have  the  suit  tried  under  the  provisions 
Section  30,  Regulation  II.  of  1819,  he 
states  that  the  land  in  question  has  been 
reptitiously  taken  possession  of  as  lakhei 
after  1790;  and  it  is  urged  that  the  jurii 
diction  to  try  the  right  of  resumption  of 
lakheraj  title  to  such  lands  has  been,  by 
lion  28,  Act  X.  of  1859,  vested  in 
Collectorate  Courts. 

It  is  to  be  remarked,  in  the  first  place, 
the  suit  has  been  treated  in  both  the  L01 
Courts  before  which  it  was  heard,  a^  a 
preferred  under  Section  30,  Regulation  II. 
1819;  and  the  plaintiff  in  his  plaint  distil 
ly  states  that  he  brings  his  suit  to  be  trk 
under  the  provisions  of  that  law.     The  plaii 
iff  has  obtained  a  decree  under  that 
This  Court  should   not,  on  special  apf 
throw  out  the  suit  because  there  has 
any  careless  wording  in  the  plaint,  the 
so  as  the  plaintiff's  right  to  resume  will, 
not  thrown  out,  be  hereafter  barred  by 
Law  of  Limitation.     The  Courts  below 
the  parties  have  fully  understood  the  nat 
of  the  claim,  and  only  at  this  late  stage  < 
case  the  question  of  jurisdiction  has 
raised,  and  raised  also  on  a  view  of  the  pli 
which,  it  appears  to  me,  was  not  cont 
plated  by  the  parties  in  the  Ix)wer  Coi 
It  is  said  that  the  plaintiff  avers  that 
land  has  been  taken  possession  of  as  lakl 
after  1790.     The  words  in  the  plaint  are 
the  defendants  have  taken  possession  of 
land  and  the  rent  derivable  from  it  sui 
tiously  under  pretence  of  a  lakheraj  titte 
the  time*  of  the  former  talookdar. 
words  do  not,  to  my  mind,  definitely 
that  the  land  was  taken  possession  of 
1790.     Even,  however,  if  the  plaint  did 
tain  allegations  sufficient  to  specify  thai 
was  the  intention  of  the  plaintiff's  to  charj 
the  defendant  with  having  fraudulently 
tained  possession   of  the  land  as  lakh( 
after  1 790,  it  appears  to  me  that  the  jurisc 
tion  in  the  suit  would  lie  in  the  Civil  Coi 
The  provisions  of  Section  28,  Act  X.of  1S59,' 
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Bt  confer  an  exclasive  jurisdiction  on  the 
tevenne  Coarts.  Applications  preferred 
idci  that  Section  are  similar  to  applications 
Referred  to  the  same  Courts  under  Sections 
land  26.  They  are  in  the  nature  of  sum- 
applications  ;  and  orders  passed  on  such 
:ations  are  revisable  in  the  Civil  Courts, 
suits  may  be  preferred  direct  to  the  Civil 
without  the  intervention  of  any  appli- 
lo  the  Revenue  Courts  by  parties  seek- 
for  the  redress  to  which  those  Sections 
Act  X.  of  1859  ^^y^  down,  in  the 
language,  the  particular  suits,  to  try 
an  exclusive  jurisdiction  is  vested  in 
Revenue  Courts.  I  allude  to  the  con- 
bg  words  of  the  23rd  and  24th  Sec- 
The  151st  Section  also  lays  down 
wi  judgment  of  a  Revenue  Court  in 
suit  under  the  Act  shall  be  open  to 
'  »n  or  appeal,  except  as  declared  in 
Act.  It  also  p)oints  out  what  orders  passed 
the  Act  are  not  open  to  revision  or 
.  If  the  decisions  passed  on  applications 
red  under  Sections  25,  26,  and  28  of  the 
are  orders,  those  orders  are  nowhere  de- 
final,  or  not  open  to  revision.  If,  on 
other  hand,  they  are  judgments  in  suits, 
are  clearly  declared  not  open  to  revision. 
Court  has,  in  former  special  appeals,  ruled 
ithe  decisions  under  Sections  25  and  26  are 
:5;  but  that  the  decisions  under  Section 
judgments.  The  word  *'  orders  "  is  dis- 
used in  the  25th  and  26th  Sections ;  but 
inately  in  the  28th  Section,  neither  the 
"orders,"  nor  the  word  "  judgments,"  is 
In  all  these  Sections '' application  "  is  the 
used  to  designate  the  form  of  claim,  and 
|i»Qcedure  under  which  the  "  application  " 
Ik  tried  is  that  applicable  to  suits.  These 
ions  are,  it  appears  to  me,  in  the  nature 
mary  applications,  on  which,  if  the 
can  show  good  cause  for  obtaining 
nee  of  the  Revenue  Authorities,  he 
obtain  an  order  from  them  to  enforce  his 
I  see  no  sufficient  reason  for  making 
distinction  between  the  decisions  of  the 
Authorities  passed  under  these  three 

IS. 

however,  it  is  a  point  which  is  not  open 

ther  dispute,  as  having  been  already 

led  by  a  Full  Bench  of  the  Court  that 

>ns  under  Section  28  are  judgments  in 

»j  and  the  jurisdiction  to  try  such  suits  is 

')y  vested  exclusively   in  the  Revenue 

I  would  still  argue   that  the  juris- 

lon  of  the  Revenue  Courts  under  that 

on  most  be  confined  strictly  to  the  cases 

Ich  Section  10,  Regulation  XIX.  of  1793, 


relates.  Section  28,  Act  X.  of  i859,^<jply 
substitutes  a  new  form  of  procedure  where 
parties  wish  to  dispossess  graifttees  who  nold 
under  grants  subsequent  to  1790.  Where  a 
landholder  could  have  ousted  a  lakherajdar 
under  Section  10,  Regulation  XIX.  of  1793, 
of  his  own  accord,  he  is  now  directed  by 
Section  28,  Act  X.  of  1859,  to  make  applica- 
tion to  the  Collector,  and  obtain  an  order  from 
him  declaring  his  right  to  oust  the  alleged 
lakherajdar  before  he  proceeds  to  oust  him. 
But  the  right  of  action  of  the  landholder 
under  the  former  law,  and  the  jurisdiction  of 
the  Revenue  Courts  under  the  present  law,  are 
confined  to  cases  where  it  is  clear  and  un- 
doubted that  the  lakheraj  title  set  up  is  one 
dated  after  the  year  1790.  If  the  lakheraj- 
dar sets  up  a  title  anterior  to  1790,  the  Re- 
venue Court  has  no  longer  any  jurisdiction 
to  try  his  title.  It  might  try  his  title  for  the 
purposes  of  trying  the  plaintiff's  application, 
but  no  decision  of  a  Revenue  Court  in  such 
a  title  would  be  a  final  decision.  A  lakheraj- 
dar, who  sets  up  a  title  anterior  to  1790,  is 
entitled  to  have  his  claim  to  hold  his  lakhe- 
raj estate  under  that  title  declared  valid  or 
invalid  only  by  the  Civil  Courts,  or,  if  by  the 
Collector,  then  only  under  the  provisions  of 
Section  ^  Regulation  II.  of  18 19,  with 
power  of  appeal  to  the  Civil  Courts. 

» 

It  I  look,  then,  to  the  wording  of  the 
plaint,  my  impression  is  that,  in  the  view  of 
it  which  the  Lower  Courts  have  taken,  it  is 

!  correctly  preferred  in  the  Civil  Courts.  But 
that  impression  is  much  confirmed,  if  I  go 
beyond  the  plaint,  and  determine  the  juris- 
diction according  to  the  issues  which  have 
arisen  in  the  suit,  and  which  have  been  tried 
and  decided  with  the  consent  of  both  parties, 
or  at  least  without  any  objection  from  the 
special  appellant,  as  is  visible  from  his  ap- 

I  peal  to  the  Lower  Court. 

There  has  been  much  argument  in  the  case 
as  to  whether  a  suit,  in  which  there  was  a  dis- 
tinct allegation  that  the  defendant  held  under 
a  lakheraj  title  of  a  date  subsequent  to  1 790, 

I  could,  after  the  passing  of  Section  28,  ActX. 

I  of  1859,  be  preferred  in  the  Civil  Courts.     It 

!  is,  on  the  one  hand,  said  that  such  a  suit  can  be 
preferred  under  Section  30,  Regulation  II.  of 
1819,  and  tried  under  the  provisions  of  that 
Regulation.  It  is,  on  the  other  hand,  said  that 
such  a  suit  does  not  come  within  the  provi- 
sions of  that  law,  but,  before  the  passing  of 
Section  28,  Act  X.  of  1859,  could  only  have 
been  preferred  under  the  general  law  (Section 

1 3,  Regulation  III.  of  1793),  an^,  after  the  pass* 
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ing^c^f  Section  28,  Act  X.  of  1859,  could  only 
beltfought  under  that  law. 

T^ose  who  bold  the  former  view  allege  that 
the  jurisdiction  to  try  such  suits  still  exists  in 
the  Civil  Courts.     Those  who  hold  the  latter 
view  allege  that  the  jurisdiction  no  longer  ex- 
ists in  the  Civil  Courts,  but  is  exclusive  in  the 
Collector's  Courts.  My  impression  is  that  Sec- 
tion 28,  Act  X.  of  1859,  as  I  have  above  point- 
ed out,  confers  no  exclusive  jurisdiction  on 
the  Collector's  Courts.    It  appears  to  me,  then, 
immaterial  whether  the  jurisdiction  to  try  a 
claim  for  the  resumption  of  land  alleged  to 
be  held  under  a  lakheraj  grant  after  1790, 
which  it  is  admitted  did  exist  in  the  Civil 
Courts,  was  one  which  they  obtained  under 
Section  30,  Regulation  II.  of  1819,  or  under 
the  general  law  (Section  8,  Regulation  III.  of 
1793).     In  either  case,  I  am  of  opinion  that 
that  jurisdiction  still  remains  with  the  Civil 
Courts.     And,  in  whatever  mode  the  suit  was 
brought,  I  would  apply  the  rule  which  is  de- 
clared in  the  Preamble  of  Regulation  XIX.  of 
1793 — namely,  that  the  ruling  power  is  en- 
titled to  a  certain  proportion  of  the  produce  of 
every  beegah  of  land,  and  call  upon  the  lakhe- 
rajdar  to  prove  that  he  holds  any  title  to  hold 
land  rent-free  in  contravention  of  this  old  and 
long  established  rule.     Certain  (Ifctions  of 
Regulation  XIX.  of  1793  distinctly  throw  the 
burden  of  proof  on  this  point  on  lakherajdars, 
who  held  under  grants  dated  prior  to  1790. 
No  special  rules  were  enacted  regarding  the 
trial  of  grants  subsequent  to  1 790  in  Regula- 
tion XIX.  of  1793.    But  it  cannot  be  supposed, 
looking  to  the  terms  of  Section  10,  Regulation 
XIX.  of  i793»  ^^21^  21  less  stringent  mode  of 
procedure  was  to  be  adopted  with  lakheraj- 
dars holding  under  grants  of  a  date  subse- 
quent to  1790  than  with  lakherajdars  holding 
under  grants  prior  to  that  date.     In  both  cases 
the    same    presumption    would    apply,    that 
their  titles  were  invalid   until  the  lakheraj- 
dars could  prove  them  to  be  valid. 

It  still  remains  to  consider  what  was  the 
effect  of  Section  30,  Regulation  II.  of  1819, 
with  respect  to  the  procedure  as  regards 
suits  for  the  resumption  of  lands  held  under 
grants  subsequent  to  1790.  It  is  said  that 
Section  30,  Regulation  II.  of  18 19,  applies 
only  to  grants  anterior  to  1790.  But  there  is 
nothing  in  the  wording  of  that  Section  alone  to 
lead  to  that  conclusion.  A  piece  of  land,  which 
is  held  rent-free  under  a  grant,  dated  after 
1790,  is  virtually  held  free  of  revenue  and  of 
Government  assessment,  as  well  as  of  the 
zemindar's  assessment.  That  piece  of  land  does 
not  contribute  to  the  Government  revenue.  It 
may  be  that  th^  Government  has  assessed  it  at 


the  Decennial  Settlement.  But  the  bolder  hi 
contrived  by  some  means  to  escape  paying  th 
share  of  the  revenue  which  was  assessed  ofti 
and  so  far  as  the  holder  of  that-  land,  in 
words  of  Regulation  II.  of  181 9,  has  defe 
the  just  rights  of  the  Government  as  w( 
of  the  zemindar.  In  Section  10,  Reguh 
XIX.  of  1793^  the  same  wording  is  used] 
in  the  other  Sections  of  that  Regulation,  si 
ing  that  the  Legislature  considered  that 
beegah  of  land  which  did  not  pay  rent  and 
rent-free  was  also  to  be  considered  rev< 
free,  and  that  Government  would  nott( 
ate,  not  only  revenue-free  invalid  granis, 
also  rent-free  invalid  grants.  In  fact*^ 
applied  a  far  stricter  rule  with  the  li 
grant  than  with  the  former.  The  latter 
specially  declared  all  invalid,  unless  sancti 
ed  by  the  Governor-General  in  Council, 
former  were  admittedly  valid  if  held  on 
title. 

If,  then,  the  wording  of  Section  30,  Rcj 
tion  II.  of  1 819,  is  sufficient  to  include  thel 
of  suits  to  resume  land  held  under  lakt 
grants  after  1790,  on  the  ground  that 
grants  are  virtually  free  of  Government 
ment,  the  next  question   is   whether  it 
always  been  the  custom  of  the  Courts  to 
such  suits  for  trial  under  that  law. 
appear  to  be  precedents  in  the  old 
showing  that  such  suits  have  been  prcfe 
under  that  Regulation,  and  have  been  sei 
the  Collector  for  report,  and  ultimately  1 
cided.     I  am  not  aware  of  any  «uch  suit 
which  the  defendant  has  admitted  ihalhel 
under  such  a  title ;  and,  therefore,  alt! 
plaintiflF  may  have  preferred  suits  alleging! 
lakherajdars  hold  under  such  titles,  their 
in  such  cases  have  always  turned  upon 
points.     The  lakherajdar  has  always  set 
title  anterior  to   1790,  and  the  question 
trial  has  always  been  the  defendant's  alk 
tion  of  that  title  prior  to  1 796.    If  he 
he  really  holds  some  such   title,  then 
question  is  whether  it  is  a  valid  title,  ff' 
holds  no  title  at  all  prior  to  1790,  theflltj 
held  that  he  holds  under  no  title  at  alK 
he  may  be  even  dispossessed. 

I  cannot  help  thinking  that,  in  all  this < 
tention  regarding  grants  subsequent  to  17! 
we  are  contending  with  a  shadow.    Theref 
very  few  ca^es^on  record  in  which  zemin^ 
have  preferred  a  suit  alleging  that  alakr 
dar   held    under    such   title,   and  simii 
hardly  a  case  in  which  a  lakherajdar 
alleged,  in  answer  to  any  resumption  suit. 
he  held  under  such  a  title.    There  are  9    , 
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optional  cases  in  which  it  is  attempted  to 
Ml  such   grants,   on  the  ground   that, 
igh  DO  rent  is  paid  annually,  still  a  certain 
lideration  equivalent  to  rent  is  paid  ;  and 
have  been   other    attempts   on   other 
lis  to  have  such  grants   declared  valid. 
SQch  cases  are  very  few  indeed,  and  may 
^looked  upon  as  quite  exceptional.  Section 
Act  X.  of  1859,  gives  jurisdiction  in  such 
10  the  (^'oUector ;  but  not  an  exclusive 
iiction.     It  may  be  that,  in  passing  Sec- 
30,  Regulation  II.  of  1819,  the  Legislature 
contemplated  cases  in  which  the  lakhe- 
would  destroy  his  own  title  by  making 
SQch  averment  as  that  he  lield  under  a 
It  after  1790.  But  there  is  nothing  in  that 
to  prevent  the  Collector  from  reporting  on 


such  a  case,  and  it  appears  to  me  absyr^  to 
suppose  that,  on  a  kikherajdar  making  such  an 
averment,  the  Collector  would  no  longer  have 
any  jurisdiction  to  report  upon  the  case  or  the 
Civil  Court  to  try  it,  until  a  new  suit  was 
brought.  I  would,  therefore,  record  my  opi- 
nion that  Section  30,  Regulation  II.  of  181 9, 
refers  not  only  to  cases  where  land  is  said  to  be 
held  free  of  Government  assessment  on  grants 
anterior  to  1 790,  but  also  to  cases  where  land 
is  equally  held  free  of  Government  assess- 
ment, in  that  it  does  not  pay  any  Government 
revenue  or  assessment  in  the  shape  of  rent, 
although  it  was  included  in  the  assessment  at 
the  Decennial  Settlement. 

I  would  consequently  disallow  the  objection 
to  jurisdiction  which  is  raised  in  this  appeal. 


g 


(I 


y] 


Civil 


THE  \^£XKLY  REPORTER. 


JR.uUngs, 


i2k 


The  25th  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayle/  and  A.  G. 
Macpherson,  Puisne  Judges. 

Constniction  of  Ekrar— Rent 
Case  No.  333  of  1864. 

If  Appeal  from    a    decision  passed   by 
Judge  of  fessore^  dated  the  Jth  June 


[ohima  Chunder  Ghose  (Defendant), 
Appellant^ 

versus 

Raja  Burodakant  Roy  (Plainiiff), 
Respondent, 

w  Kally  Mohun  Doss^  Banee  Madhub 
wjeej  and  Prosunno  Coomar  Base  for 
sllant. 

w  Obhoy  Churn  Base  for  Respondent. 

Lr  havings  assigned  over  his  gantee  tenure 
vbo  agreed  to  pay  to  the  zemindar,  not  only  the 
rent  reserved,  but  also  100  rupees  a  year  until 
I  due  from  this  ganteedar  to  the  zemindar  was 
f— Held  that,  where  the  assignee  having  mort- 
his  tenure,  it  was  subsequently  sold  by  the 
e,  the  purchaser  was  liable  to  pay  the  100 
anoaally  as  well  as  the  original  gantee  rent 

I'miiff  sued  to   recover  Rs.   371-4  due 

an   ekrar    executed  by  one   Huma- 

I Ghose,  on  the    ist  Phalgoon   1253,10 

ma  Chunder  Ghose.     Mohima  Chunder 

[e  was  a  ganteedar  on  the    plaintiff's 

idary,  and,  as  such,  had  to  pay  plaintiff 

mual  gantee  jumma  of  Rs.  525-13-10. 

plaimiS's  contention   is  that,   by    this 

\,  Homarain  stipulated  to  pay  a  debt 

^».  3,300    due    by    Mohima    Chunder 

untiif,  by  instalments  of  Rs.  100  per 

voLn. 


annum  from  1253  to  1275  B.  S. «  #rhe 
plaintiff  alleges  that  the  Rs.  100  thusAnnu- 
ally  due  had  not  been  paid  for  the  years 
1266,  1267,  and  1268,  making  Rs.  300, 
which,  with  interest  Rs.  71-4  annas,  formed 
the  total  of  his  claim,  Rs.  371-4.  Defend- 
ants, the  widow  and  sons  of  Hurnarain,  ad- 
mitted the  ekrar,  and  the  obligation  created 
by  it  to  pay  Rs.  100  per  annum  to  plaint- 
iff on  account  of  a  debt  of  Mohima;  but 
pleaded  that  the  liability  could  only  last  so 
long  as  the  gantee  remained  that  of  Mohima ; 
but  that  Mohima,  subsequent  to  the  date  of  the 
ekrar,  mortgaged  the  gantee  to  one  Surbo- 
soonduri,  and  that  mortgage  not  being  duly 
redeemed,  Surbosoonduri  foreclosed,  and  then 
sold  the  gantee  to  the  defendant,  widow 
of  Hurnarain  Ghose.  They  contended  that 
the  widow,  in  this  new  position,  was  not 
liable  under  the  ekrar  of  her  husband,  which 
only  required  a  payment  in  respect  to  the 
additional  annual  rent  of  Rs.  100  to  plaintiff 
so  long  as  the  gantee  itself  remained  with  the 
assignor  Mohima,  but  no  longer. 

Upon  these  pleadings  and  the  evidence 
in  the  case,  the  Judge  decided  that  **  the 
'^  mortgage  after  ekrar  in  no  way  bound  the 
"  mortgagee  to  pay  the  debts  of  the  mort- 
"  gagor ;  and,  if  the  real  mortgagee  was  not 
''  bound,  the  assignor  of  the  mortgage  was  not 
"  bound."  The  Judge,  however,  proceeded — 
"  But  the  defendants  accept  the  position  of  the 
"  heirs,  and  are  bound  to  pay  the  debts  of  Hur- 
"  narain  Ghose,  and  in  that  way  become  an- 
"  swerable  to  the  plaintiff  in  this  suit."  The 
Judge  accordingly  decreed  plaintiff's  claim. 

The  defendants  appeal,  and  their  conten- 
tion here  is  substantially  the  same  that  it 
was  below — viz.,  that  the  payment  of  the 
Rs.  100  per  annum  was  a  liability  of  addi- 
tional rent  to  that  extent;  and  that,  when 
the  gantee  itself  passed  frojp  the  assignor, 
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the  ^i^bility  for  that  additional  rent  passed 
to  th£  assignee.  In  this  view  it  has  been 
pressed  upon  us  that  the  terms  of  the 
ekrar  show  that  the  liability  was  to  cease 
with  any  transfer  of  the  gantee,  and  that 
the  payment  was  only  to  be  made  out  of  the 
rent-profits  of  the  gantee  as  long  as  it  was  in 
the  hands  of  the  assignee. 

We  have  carefully  considered  the  terms  of 
the  ekrar,  and  we  are  of  opinion  that  Hurna- 
rain  covenanted,  in  consideration  of  the  assign- 
ment of  the  gantee  tenure,  to  pay  Rs.  525 
per  annum   gantee  jumma  or  rent  to   the 
plaintiff  as  zemindar  (getting  one  receipt  for 
that    payment),   and  also    to  pay   Rs.    100 
per  annum  to  the  plaintiff  for  23  years  with 
a  view  to  liquidate  a  debt  of  Rs.  2,300  due 
by    Mohima    Chunder   to    plaintiff    (getting 
a  separate  receipt  for  that) — this  last  not  as 
renty  but  as  a  payment  of  debt  undertaken 
by    Hurnarain.     The    mere    statement  that 
the  sum  was  to  be  paid  out  of  the  profits 
does  not  make  that  rent  which  in  fact  was 
money  due  irrespective  of  the  current  rent. 
It  is  pressed  on  us  that  the  sum  mentioned 
is  RS./625.     It  is  so;  but  it  is  not  mentioned 
as  one  sum  of  rent,  but  as  two  sums  to  be 
paid  under  separate  receipts,  one  for  gantee 
rent  of  Rs.   525,  and  another  for  Rs.   100 
payable  out  of  the  profits,  t\  e.y  out  of  what- 
ever  more   Hurnarain  could   make   of   the 
tenure.     Mohima  Chunder's  gantee  was  in 
fact  taken  in  mourosee  by  Hurnarain  on  his 
agreeing  to  pay  Rs.  525  and  Rs.  100.   No 
subsequent  mortgage  could  get  rid  of  this 
mourosee    or    of    the    agreement ;    and   the 
liability  of  Hurnarain  and  his  heirs  would 
not  cease  with  the  transfer  of  the  ganteedar's 
rights  by  the  creation  of  the  mortgage,  and 
the    foreclosure    which    followed.     On    the 
contrary,  the  purchaser  from  the  mortgagee 
can  only  have  bought  the  tenure  subject  to 
the  mourosee ;  and  the  mouroseedar  and  his 
heirs  remain  liable  to  fulfil  the  conditions 
entered  into  by  him. 

This  being  our  opinion,  it  only  remains 
to  dismiss  the  appeal  with  costs,  which  we 
accordingly  do. 


The  26th  January  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  A.  G. 

Macpherson,  Puisne  fudges. 

Limitation — Suit  for  daxnAgea  SLgainst  servant 
misappropriating:  money  entrusted  to  him  for  a 
particular  pm^iost. 


Case  No.  1950  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr 
}V,  Ainslie,  Judge  of  Patna^  dated  the  2H^ 
April  i864f  affirming  a  decision  passed  by  ih^ 
Principal  Sudder  Ameen  of  thai  DistritH^ 
dated  the  gth  January  1864, 

Sheikh  Amjud  Ali  (Plaintiff),  Appellant, 

versus 

•  Syud  Ali  Buksh  and  others  (Defendants),  1 

Respondents.  ' 

Messrs.  A,  F,  Lingham  and  J.  Bapti^i 
and  Baboo  Debendro  Narain  Bose  id 
Appellant.  , 

Mr,  R,  E,  Twiddle  for  Respondents.    , 

The  limitation  applicable  to  a  suit  fordaniage!>] 
from  the  act  of  a  servant  in  not  makiai'  paymeat< 
sum  of  money  which  had  been  entrusted  to  him  ii 
particular  purpose,  is  six  years  under  Clause  16, 
tion  I,  Act  XI V .  of  1859. 

Plaintiff  sued   to  recover  a  certain 
amounting  to  Rs.   1,990,  principal  and 
terest,   which    he    had    transmitted   to 
gomastah  for  the  purpose  of  making  a  cei 
payment,  but  which  had  been  misappr 
ated  by  that  person. 

The   defendant    pleaded    limitation 
non-liability. 

The  first  Court  found  that  limitaiioo 
not,  under  Clause  16,  Section  i  of  Act 
of  1859,  bar  the  suit,  and  on  the  merits  I 
missed  plaintiff's  suit. 

The  Judge,  on  appeal,  considered  thali 
suit  was  founded  on  an  injury  to  pei 
property,  and,  as  it  was  not  brought 
one  year  from  the  time  at  which  the 
of  action  arose,  plaintiff  was  out  of 
under   Clause   2,  Section    i,   Act  XIV^ 
1859. 

Plaintiff    now    appeals   specially,  w 
that  the  present  suit  can,  in  no  sense,  be 
to  be  an  injury  to  personal  property ; 
it  is  a  suit  tor  the  nature  of  which  no  paiO 
lar  limitation  has  been  fixed,  it  falls 
Clause  16,  Section  i,  Act  XIV.  of  1859,1 
is,  the  period  of  limitation  is  six  yearsj 
the  cause  of  action,  and  the  suit  shot 
remitted  for  investigation. 

The  suit  is  for  damages  arising  from 
tortious  act  of  the  defendant,  a  servants 
the  plaintiff,  in  not  making  payment  on 
sum  of  money  which  had  been  entrastedj 
him  for  a  particular  purpose  Now, ' 
think  that  there  is  no  question  that  thi 
not  an  action  for  damages  for  injurfj 
personal  property.  At  the  same  time,  ^ 
case  does  not  fallunder  Clause  9  of  Secti( 
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ind  no  other  Clause  is  specially  applicable 
to  it;  it  falls,  therefore,  we  think,  as  con- 
[toded  by  plaintiff's  vakeel,  under  Clause  i6, 
the  period  of  six  years  from  the  time  at 
;ch  the  cause  of  action  arose  is  allowed, 
e  plaintiff  is  therefore  clearly  within  time, 
the  case  must  be  remitted  to  the  Judge 
investigation  on  its  merits. 


The  26ih  January  1865. 

Present  : 

Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  Judges, 

Hiodoo  Law  (Mitakshara)— Inheritance— 
Step-brother — Uterine  brother's  son. 

Case  No.  2542  of  1864. 

w/  Appeal  from  a  decision  passed  by  Moul- 
CfjV  Itrut  Hossein  Kharty  Principal  Sttdder 
\Ameen  of  Sarun^  dated  the  15th  July  1864^ 

versing  a  decision  passed  by  Baboo  Luch- 
tun  Perskad,  Moonsiff  of  Pursa,  dated  the 

fth  March  1864. 

rbnm  Deo  Roy  (Defendant),  Appellant, 

versus 

Ponchoo  Roy  (Plaintiff),  Respondent, 

r.  John  Baptist  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellant. 

None  for  Respondent. 

iia^  to  the  Mitakshara  Law,  a  step-brother 
its|fter  the  widows,  if  he  sur\'ives  them ;  otherwise 
brother's  son  succeeds. 

US  is  a  case  of  disputed  succession.     It 

from  the  record  that  Durmosa  Roy 

two  wives.     By  the  first,  he  had  a  son, 

traj  Roy ;  by  the  second,  two  sons,  Sheo 

,   had  and  Jokee  Roy. 

^The  special  respondent,  Punchoo  Roy,  is 

•BOQof  Leckraj ;  and  the  special  appellant, 

Km  of  Juggoo,  who  was  the  son    of 

family  separated,  and  Sheo  Pershad 
in  commensality  with  his  uterine  bro- 
Jokee. 

5mo  Pershad  died,  leaving  two  widows, 

>lbas  Koour  and  Aughur  Koour ;  and  they 

receded  to,  and  retained  possession  of,  the 

ly  till  the  death  of  the  last  surviving 

_Tbe  Principal  Sudder  Ameen  held  that, 

ieckraj  Roy  was  the  heir  of   his   half- 

'  5r  Sheo  Pershad,  on  the  death  of  the 

«,  therefore  the  special  appellant,  who 

^.-fcl^raj's  son,  is  entitled  to  succeed. 

Jl^'c  think  that  the  Principal  Sudder  Ameen 

"  missed  the  point  of  this  case.  Accord- 


ing to  the  principles  of  the  Mitakshara 
I-Aw,  by  which  this  suit'  is  confesAdly 
governed,  the  step-brother,  or  Leckraji^Roy, 
would  be  the  heir  after  the  widows,  if  he 
survived  them;  that  is,  failing  him,  the 
uterine  brother's  son,  or  Juggoo,  the  father 
of  the  special  appellant,  would  succeed ;  so 
that,  until  it  be  found  whether  or  no  Leckraj 
Roy  survived  the  widows  of  Sheo  Pershad, 
it  is  impossible  to  decide  between  the  re- 
spective claims  of  the  parties. 

If  Ieckraj  Roy  survived  the  widows,  his 
son,  the  special  respondent,  would  be  the 
heir;  if  not,  then  the  special  appellant 
would  succeed,  as  it  is  not  contended  that 
Juggoo  pre-deceased  the  widow. 

The  case  must,  therefore,  be  remanded. 
The  Principal  Sudder  Ameen  will  fix  issues 
on  the  points  above  noted,  and  decide  the 
case  accordingly.     Costs  will  follow  the  result. 


The  26th  January  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson.  Puisne  Judges. 

Hindoo  Law— Presumption  (Ancestral  property) 
— Ex-parte  case— Good  faith. 


Case  No.  2500  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Koylas  ChunderDeb,  Principal  Sudder  Ameen 
of  the  24'Pergunnahs,  dated  the  i$th  July 
1864,  modifying  a  decision  passed  by  the 
Sudder  Ameen  of  that  District^  dated  the  4th 
February  1864. 

Ram  Dhone  Bhuttacharjee  (Plaintiff), 

Appellant, 

versus 

Ishanee  Dabee  (Defendant),  Respondent, 

Baboos  Tarrucknath   Sein  and   Kalee  Pro- 
sunno  Dutt  for  Appellant. 

Baboos  Unnodapershad  Banerjee,  Hem 
Chunder  Banerjee,  and  Romesh  Chunder 
Mitter  for  Respondent. 

Some  brothers  having  possessed  pro|^rty  jointly,  the 
presumption  is  that  their  representatives  are  entitled 
only  to  the  shares  which  belonged  to  the  brothers  under 
whom  they  respectively  claim.  ^ 

Even  when  a  suit  proceeds  ex  parte,  a  plaintiff  cannot 
get  a  decree  without  proving  that  he  is  entitled  to  the 

The  first  duty  of  a  purchaser  from  a  Hindoo  childless 
widow  is  to  satisfy  himself,  as  an  ordinary  prudent  man 
would  do,  as  to  her  right  to  sell.  If  he  does  not  do  so, 
he  does  not  act  with  due  care  or  attention  in  the  matter, 
and,  therefore,  cannot  be  said  to  have  acted  legally  in 
good  faith,  although  he  may,  in  fact,  fully  believe  or  take 
It  for  ^tapted  that  all  is  right.      ,^ 
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When  a  decree  is  given  to  put  the  plaintiff  in  posses- 
siorifcilands,  leave  cannot  be  reservgd  to  the  defendant 
to  remove  buildings,  &c.,  erected  by  him  on  the  land  if 
it  be  l^ot  proved  that  the  defendant  in  erectmg  them 
acted  in  **  good  faith." 

The  plaintiff  (who  is  now  before  us  as 
appellant)  sued  to  recover  certain  lands  as 
heir  of  Manick  Chunder  Bhuttacharjee, 
deceased.  His  case  was  that  the  lands  ori- 
ginally belonged  to  his  maternal  grand- 
father, Radhakant ;  that,  on  his  death,  they 
descended,  by  inheritance,  to  his  son  (who 
was  plaintiff's  uncle)  Manick  Chunder ;  that, 
on  Manick  Chunder's  death  without  issue, 
the  lands  went  to  his  widow,  Bhobosoondery, 
who  was  entitled  to  the  interest  of  a 
childless  Hindoo  widow  in  them  ;  and  that, 
on  Bhobosoondery's  death  in  1267,  they 
came  to  the  plaintiff  as  reversioner.  The 
property  sued  for  contains  about  61  beegahs. 
Of  these,  5  coltahs  are  homestead  lands; 
the  remaining  lands  are  quite  distinct,  and 
are  resumed  rent-free  lands  situated  in  the 
Midnapore  district.  The  claim  of  the  plaint- 
iff as  regards  the  homestead  lands  is  resisted 
by  a  different  set  of  defendants  from  those 
who  resist  his  claim  as  to  the  Midnapore 
lands. 

The  plaintiff  stated  in  his  plaint  that  he 
was  kept  out  of  possession  of  the  Midnapore 
lands  by  the  defendant,  Bisto  Chunder; 
but  Ishanee  Dabee  (a  respondent  in  this 
Court)  was  subsequently  added  as  a  defend- 
ant, and  has  defended  the  suit  as  re- 
gards these  lands,  which  she  claims  as 
her  own  under  a  kubala,  or  bill  of  sale,  from 
Bhobosoondery,  dated  the  17th  Falgoon 
1266.  Ishanee  Dabee,  in  her  written  state- 
ment, sets  forth  that  the  lands  she  claims 
were  originally  ancestral  rent-free  lands 
belonging  to  Radhakant  (the  plaintiff's  grand- 
father) and  his  six  brothers ;  that  the  lands 
were  resumed  by  Government,  and,  after 
being  so  resumed,  were  settled  with  Bhobo- 
soondery, who  alone  came  forward  and 
claimed  to  have  the  settlement  made  with 
her;  that  Bhobosoondery  for  many  years 
held  the  lands  under  the  settlement  as 
being  the  only  person  having  an  interest 
in  them,  and  that  she  sold  to  her  (Ishanee), 
as  she  had  full  power  to  do.  Thakoor 
Poramanick  was  made  a  defendant  and  resist- 
ed the  plaintiff's  claim  as  to  2^  cottahs,  /.  ^., 
one  moiety  of  the  homestead,  his  case  being 
that  these  2^  cottahs  had  been  sold  by 
Bhobosoondery  to  one  Gungadhur,  by  whom 
again  they  were  sold  to  him,  Thakoor  Pora- 
manick ;  and  one  Kessub  Chunder  was  made 
defendant  as  claiming  the  remaining  moiety 
of  the  h7mest(»d,    Kessub  Chunder,  how- 


ever, has  not  appeared  in  the  suit,  or  tala 
any   defence  or  any  part  whatever  in  "*^^ 
proceedings.     The   Court  of   first  insf 
held  that  Bhobosoondery  was  eniiiled 
as  being  a  childless  widow ;  and  that,  as 
necessity    for    the    alienation    by  her  \ 
proved,  it  must  be  set  aside.    A  dccree-i 
favor  of  the  plaintiff  was  given  for  the  *" 
napore   lands,   but  the  suit  was  disr 
as  to  the  homestead. 

The  Lower  Appellate  Court  took  an 
tirely  different  view  of  the  case.    The  C 
considered   that  the   plaintiff  had  failed 
prove    that    Radhakant    (and    conscqueol 
Manick  Chunder,  through  whom  the  plair*" 
claimed)  had  ever  been  entitled  to  more^ 
one-seventh  of  the  Midnapore  lands,  and 
of  opinion  that  it  appeared  that  these  la 
originally  belonged  to  Radhakant  and 
six   brothers.     The   Court   accordingly 
aside  the  decree  which  had  been  pas3ed,| 
far   as    it   gave  the   plaintiff  more^thar 
seventh  share  in  the  Midnapore  lands, 
decreed  that  the  plaintiff  was  entitled  lo,- 
cover  the  moiety  of  the  homestead  heldj 
Thakoor  Poramanick,  leave  being  rcser " 
Thakoor    Poramanick    to    remove, 
giving  plaintiff  possession,  certain  bnil 
erected   by   him   (or  by   Gungadhor, 
whom  he  purchased)  on  the  property. 
From    this    decree    the    plaintiff  i 
specially.     His  first  ground  of  appeal  ii' 
reference    to    the    Midnapore    lands, 
complains  that,  as  to  these,  the  Cqait 
erred  in  considering  it  was  necessary  for^ 
to  prove,  as  against  Ishanee  Dabee,  whal^ 
the  precise  nature  of  the  interest  takr 
these  lands  by  Manick  Chunder— in 
.words,  that  it  did  not  lie  upon  him  tojM 
that  Manick  Chunder  succeeded  to  the  wr 
and  not  merely  to  one-seventh  of  the 
perty.     He  contends  that,  as  Ishanee 
bee  set  up  a  sale  to  her  from  Bhobosooo 
and  rested  her  title  exclusively  on  that 
not  denying  the  facts  alleged  by  the  pr 
as  to  the  possession  of  the  lands  by 
soondery,  Manick  Chunder,  and  Rad 
respectively,  there  was  no  necessity  \^ 
to  prove  that  the  whole  estate  belong«j 
Radhakant.     We    think,   however,  ih^ 
ordinary  rule  of  law  in  all  such  cas«'' 
prevail,  and  that  it  lies  on  the  plainlittt 
sues  to  eject  Ishanee  Dabee  from  the  i^ 
which  are  in  her  possession,  to  pr^ 
title    to   these    lands.    Ishanee  Dabee 
never   admitted    any   superior  title  « 
plaintiff.     It  is  true  that  she  claims  tbr 
Bhobosoondery;  but  she  alleges  that 
bosoondery   conveyed   the  property  *" 
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akoioteij,  having  a  right  st)  to  do.     This  is 
sach  admission  as  could  in  any  degree  re- 
the  plaintiff  from  the  necessity  of  prov- 
his  title.    The  Lower  Court  finds  that 
property  belonged  to  Radhakant  and  his 
brothers.    The  presumption,  therefore,  is 
the  plaintiff  is  entitled  to  no  more  than 
seventh ;  and  it  certainly  was  for  him  to 
rid  of  this  presumption,  which  he  has  not 
The  appeal  is,  therefore,  dismissed  so 
as  it  relates  to  the  Midnapore  property. 
LThe  remaining  grounds  of  appeal  refer  to 
homestead.     As  to  the  2\  cottahs  alleged 
be  claimed   by  the   defendant,    Kessub 
er,  the  appellant  urges  that  he  is  en- 
to  our  judgment,  inasmuch  as  Kessub 
der  has  not  chosen  to  appear  and  de- 
the    suit.      But    we    think    that    the 
r  Court,  as  it  held  that  the  plaintiff  had 
proved  his  title  to  those  lands  (though 
do  not  exactly  understand  why  it  is  so 
when  it  at  the  same  time  found  that  he 
made  out  his  title  to  the  other  moiety), 
right  in  considering  that  no  decree  for 
lion  of  those  2\  cottahs  could  be  given. 
in    an     ex-par le    case    it    is     un- 
dly  necessary  for  the  plaintiff  to  prove 
he  is  entitled  to  the  relief  which  he 
for.    In    the    present    instance,    the 
ha.s,  according  to  the  finding  of  the 
Coart,  failed  to  do  this,  and,  therefore, 
peal  on  this  ground  also  must  be  dis- 

* 

last  ground  of  appeal  is  as  to  the 
lission  which  has  been  given  to  Thakoor 

lanick  to  remove  the  buildings,  &c.,  on 
^\  cottahs   which   he  claims,   but    for 

a  decree  has  been  given  to  the  plaint- 

The  plaintiff  contends  that  no  such  per- 

ought  to  have  been  given.    It  teay  be 

Thakoor  Poramanick  and  Gungadhur, 

igh  whom  he  claims,  were,  in  a  certain 

bond  fide  purchasers — that  is  to  say,  it 
^be  that  neither  of  those  persons  intended 

fraud  any  one,  or  to  buy  anything 
^  good  title.     But    good   faith  in    its 

tense,  the  only  sense  in  which  it  can 

^leaded  for  the  purpose    for    which   it 

led  by  Thakoor  Poramanick,  means 

inore  than  mere  absence  of  bad  faith. 

'hase  from  a  childless  widow,  who  sells 

sufficient  necessity,  cannot,  in  our 

•po,  be  said  to  be  made  in  good  faith. 

iug  can  legally  be  said  to  be  done  or 

in  good   faith,   which  is   done  or 

f€d   without    due '  care    or    attention. 

fifit  duty  of  a  purchaser  from  a  widow, 
'0^  a  purchaser  from  such  a  purcha^r, 
^taiigfy  hiiQself  a^  an  ordinary  prudent 

1    • 


man  would  do  as  to  her  right  to  sell.  If 
he  does  not  do  so,  he  does  not  act  with*due 
care  or  attention  in  the  matter,  and,  theftfore, 
cannot  be  said  to  have  acted  legally  in  good 
faith,  although  he  may,  in  fact,  fully  believe 
or  take  it  for  granted  that  all  is  right.  In 
the  present  case  the  sale  has  been  found  to 
have  been  made  by  the  widow  under  no  suf- 
ficient necessity,  and  it  has  been  declared 
to  pass  no  interest  in  the  property  beyond 
her  life.  The  ordinary  rule  of  law  is  that 
the  buildings  erected  on  the  land,  and  all 
other  fixtures,  should  go  with  the  land,  and 
we  see  no  reason  why  this  rule  should  here 
be  departed  from.  So  much,  therefore,  of 
the  decree  of  the  Lower  Court  as  permit  the 
removal  of  these  erections  and  fixtures  is 
set  aside. 

The  decree  is  altered  accordingly.  The 
appellant  will  pay  the  costs  of  all  parties, 
save  of  Thakoor  Poramanick,  who  will  bear 
his  own  costs  of  this  appeal. 


The  26th  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Hindoo|Law— Leper— Disinheritance  by 
reason  of  disease. 

Case  No.  360  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Grish  Chunder  Ghose,  Principal  Sud" 
der  Anteen  of  the  24-Pergunnahst  dated  the 
20th  June  1864. 

Issur  Chunder  Sein  and  Luckhee  Monee 
Dossee  (Defendants),  Appellants, 

versus 

Ranee  Dossee  (Plaintiff),  Respondent. 

Baboo  Kalee  Prosunno  Dutt  for  Appellants. 

Baboo  Prosunno  Coomar  Sein  for 
Respondent. 

Suit  laid  at  Rs.  9,347-2. 

Where  it  is  contended  that  a  Hindoo  is  incapable  of 
inheritinir  hy  reason  of  an  incurable  disease,  the  strictest 
proof  of  the  disease  will  be  required. 

The  appellants  were  the  defendants  in 
the  Lower  Court.  The  plaintiff,  who  is  the 
respondent  before  us,  sued  to  have  an  alleged 
will  of  her  deceased  husband,  Nil  Comul  Sein, 
and  an  adoption  which  was  made  under  it, 
declared  void  and  set  aside,  and  also  for  pos- 
session of  one  moiety  of  the  said  Nil  Comul 
Sein's  estate,  and  to  recover  certain  property 
of  her  own.  Her  case  is  that  Nil  Comul 
Sein  died,  leaving  two  widoju^s,  herself  and 
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the  defendant  Luckhee  Monee;  that  he 
diea  without  issue  and  without  a  will ;  that 
imra^iiately  after  his  death  the  defendant 
Issur  Chunder  came  to  his  house  and  carried 
off  a  large  amount  of  property,  some  of  it 
belonging  to  Nil  Comul's  estate,  and  some 
of  it  belonging  to  the  plaintiff  herself ;  that 
subsequently  Issur  Chunder  set  up  a  false 
will,  which  appointed  him  executor,  and  di- 
rected the  defendant  Luckhee  Monee  to 
adopt  a  son ;  that  Luckhee  Monee,  who  was 
the  deceased's  younger  widow  and  sister- 
in-law  of  Issur  Chunder,  has  been  through- 
out these  matters  in  collusion  with  him,  and, 
about  two  months  after  the  death  of  Nil 
Comul,  went  through  the  farce  of  adopting 
Issur  Chunder's  son ;  that  the  will  is  a 
forgery  and  void,  and  the  adoption  is  also 
void ;  and  that  the  plaintiff  and  Luckhee 
Monee,  as  the  two  childless  widows  of  Nil 
Comul,  are  entitled  each  to  a  moiety  of  his 
estate. 

The  defendants  plead  that  the  will  is  no 
forgery,  but  is  the  will  of  Nil  Komul ;  that 
the  adoption  has  been  made  in  accordance 
with  the  provisions  of  the  will ;  that  Issur 
Chunder  has  possessed  himself,  as  he  law- 
fully might,  of  the  estate  of  Nil  Comul,  but 
of  nothing  which  was  the  personal  property 
of  the  plaintiff;  and  that  the  plaintiff  is  a 
leper,  and,  as  such,  cannot,  according  to 
Hindoo  Law,  inherit,  or  be  entitled  in  any 
way  to  claim  to  represent  her  husband's 
estate  or  any  portion  of  it. 

The  Lower  Court  has  found  that  the 
plaintiff  is  not  a  leper,  that  the  will  is  a  for- 
gery, and  that  the  defendant,  Issur  Chunder, 
possessed  himself  of,  and  must  account  to 
the  plaintiff  for.  Nil  Comul's  estate,  and 
also  for  a  large  amount  of  property  which 
belonged  to  the  plaintiff  personally.  A 
decree  accordingly  has  been  given  in  favor 
of  the  plaintiff. 

Against  this  decision  the  two  defendants 
appeal.  They  contend  that,  on  the  evidence, 
it  is  clear  that  the  plaintiff  is  a  leper,  or, 
if  not  a  leper,  is  afflicted  with  some  such 
incurable  disease  as,  according  to  Hindoo 
Law,  renders  her  incapable  of  inheriting  ; 
and  they  repeat  their  original,  plea  that  the 
will  and  adoption  are  genume  and  valid,  and 
that  no  private  property  of  the  plaintiff  has 
been  carried  off  by  Issur  Chunder,  or  at  any 
rate  pot  nearly  so  much  as  the  Lower  Court 
finds  has  been  carried  off. 

As  regards  the  first  issue,  whether  the 
plaintiff  is  debarred  from  inheriting  by  rea- 
son of  leprosy  or  other  incurable  disease,  we 
concur  in  the*finding  of  the  L.ower  Court 
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Persons,  w'ho,  under  ordinary  circumstancev 

would  undoubtedly  inherit,  are  not  to  haift 

their  claim  lightly  set  aside  on  the  ground 

of  disease ;  and,  in  our  opinion,  no  such  persoa 

ought  to  be  set  aside  or  declared  to  be  di" 

eased    within   the   meaning  of  the  Him 

Law  on  this  subject,  except  upon  iheclei 

and  most  unquestionable  evidence.    In 

present  case,  the  evidence  is  of  the  weak< 

possible  description.      Of  the  particular  ' 

ease  which  the  defendants  set  up  in  tl 

written  statement,  there  is  no  reliable 

dence.      As  the  Lower  Court  has  remarJ 

the  witnesses  examined  on  the  defendant 

behalf  to  prove  the  plaintiff's  leprosy 

but   casual   visitors   to    her,   and  nnvc 

of  belief :  "  their  evidence,  moreover,  is, 

"  no  weight,  inasmuch  as  they  did  not  apj 

**  to  possess  knowledge  enough  to  be  able^ 

''  distinguish    one    disease    from  anoi' 

Further,     the     plaintiff     appeared    in 

Lower  Court  to  support  in  person  her 

cation  for  leave  to  sue  as  a  pauper,  and 

Court  records  in  its  judgment  that  there 

nothing  visible  about  her  to  lead  to  the 

position  that  she  was  a  leper.     But  it  is 

that,  although  the  defendants  have  faiU 

prove  leprosy,  still,  on  the  testimony 

Native  Doctor,  whose  evidence  was  d( 

trustworthy  and  acted  upon  by  the 

Court,   the   plaintiff    has   *'  atrophy  i 

bones" — an  incurable  disease,  which, 

Hindoo  Law,  is  a  cause  of  disinheritanc 

is  true  that  the  Native  Doctor  referrcdj 

says  that  the  plaintiff  has  had  some  affc 

which  he  calls  "  Drying  up  (shoohh)  ( 

bones,''  for  which  he  has  treated  her 

six  years  or  more  ;  and  he  adds  that, 

much  as  this  disease  has  not  yielded  to| 

treatment,    he    considers    it  to   be  in< 

ble.     The  defendants  have,  however,  " 

wholly  to  establish  their  plea,  which  is 

the  plaintiff  is  a  leper;  and  it  would 

far   stronger  evidence   than  the  mere 

nion  of  one  Native  Doctor  to  convi 

that  the   plaintiff  is  labouring  under 

other  disease  of  a  different  descriptioi 

leprosy,  but   incurable   and    rendering 

incapable  of  inheriting.     If,  under  or(* ' 

circumstances,   the  strictest  proof  won! 

required  of  the  disease  causing  the  di 

heritance,  still  further  proof,  if  possibr 

requisite   when   the   disease   which  it  « 

tempted  to  prove  is  different  from  the 

ease   pleaded,   and   on   which  the  den" 

was   originally   rested.     On   the  whote 

fullv  agree  with  the  Lower  Court  in  f 

ing'that  it  is  not  proved  that  the  pi 

is,  on  account  either  of  leprosy  or 
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fldier  disease,  debarred  from  the  right   of 
fidiefitance. 

We  also  agree  with  the  Lower  Court  in 
^ing  that  the  will   which  has  been  set 
{Ifi  is  a  forgery ;  and  we  in  substance  adopt, 
concur  in,  the  observations  which  the 
has  made  on  this  part  of  the  case. 
!re  is,  in  our  opinion,  but  one  piece  of 
ience   which    really    makes    at    all    in 
>r  of  the  defendants  ;   and   that   is   the 
mce  of  Juggobundoo  Bose,  which,  in- 
loch  as  it  shows  that   Nil   Comul   Sein 
it  in  his  mind  to  make  a  will,   goes 
considerable    way    towards    clearing    the 
id  for  the  positive  evidence  as  to  the 
tion  of   the    will.     But  Juggobundoo 
B,  though   he    proves   that  Nil    Comul 
had  some  intention-  of  making  a  will, 
nothing  else  that  is  favorable  to  the 
mdant's    case.     On    the     contrary,     he 
distinctly    that    the    will    which   Nil 
ml  wished   to   make   was  a  will  not  in 
of  Issur  Chunder,  nor  such  as  the  will 
mded. 

)king  at  the   whole  evidence,   we  are 
satisfied  that   the  factum   of  the   will 
rightly  been    held    not   to  have  been 
id.    The  presumptions  are   all  against 
will.    Its    provisions    are    contrary    to 
of  a  draft  will  which    the   deceased 
to  be  prepared  very  shortly  before 
time  when  this  alleged  will  is  said  to 
been  executed ;  it  substantially  makes 
the  whole  of  the  testator's  property  to 
Chunder,  with  whom  the  testator  had 
▼ery  close  relations  in  his  life — for  the 
makes   Issur    Chunder   his    executor : 
it  gives  a  power  of  adoption,  not  to  the 
r,  but  only  to  the  younger,  widow,  who 
the  sister-in-law  of  Issur  Chunder,  and 
before   Nil    Comul    had    been    more 
two  months    dead,    adopted    the    son 
I'lssur  Chunder.     The  whole   scope   and 
it  of   the    alleged    will    are,    in    truth, 
opposed  to  those  of  the  draft  which 
uodoubtedly    prepared    a    few    weeks 
re  by    Jugg^obundoo    Bose.     Moreover, 
will  was  not   registered,    although   Nil 
il  lived  for  a  month  after  its  alleged 
uion.    To  rebut  the  presumptions  aris- 
from   these    facts,    there    is   only    the 
ife  evidence   of   a  certain    number  of 
who  speak  to  the  writing  and  the 
ion  of  the   will — witnesses  of  a  class 
«  testimony   is  of  a   character  of  all 
the  most  unsatisfactory  and  unreliable 
itself.    We   think    the    defendants    have 
Ij  failed  to   prove   the  will,   and   that 


which  is  based  exclusively  upon  it  naces- 
sarily  falls  with  it.  The  decree  of  the  (power 
Court  is,  therefore,  so  far  as  it  relates  to  the 
estate  of  the  deceased,  confirmed. 

But,  as  regards  the  private  property  of 
the  plaintiff  carried  off  by  Issur  Chunder, 
we  think  the  decree  should  be  altered.  The 
evidence  as  to  the  details  of  this  property 
is  not  at  all  satisfactory,  and  we  are  not 
inclined  to  believe  it  fully,  especially  as  it 
includes  many  articles  which  were  not  men- 
tioned by  the  plaintiff  herself  when  on  a 
previous  occasion  she  applied  to  the  Court 
on  the  subject.  On  that  occasion,  the  Na- 
zi r  of  the  Court  prepared  a  list  based  on 
the  plaintiff's  own  statements;  and,  as  we 
think  it  unlikely  that  the  plaintiff  then  un- 
derstated her  claim  against  Issur  Chunder, 
we  consider  that  it  will  be  proper  to  take 
the  Nazir's  list  as  the  basis  on  which  Issur 
Chunder  is  now  to  account  to  her  with  respect 
to  her  private  property.  The  decree  will  be 
altered  accordingly ;  but,  under  the  circum- 
stances, the  appellants  will  bear  all  the  costs 
of  the  appeal. 


The  26th  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell, 

Puisne  Judges, 

Alluvial  Lands. 

Cases  Nos.  186  and  188  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Grish  Chunder  Ghose,  Additional 
Principal  Sudder  Anteen  of  Backergunge^ 
dated  the  30th  March  i86j, 

Mr.  G.  P.  Wise  and  others  (Defendants), 

Appellants^ 

versus 

Moulvie  Abdool  Ali  and  others  (Plaintiffs), 

Respondents. 

Messrs.  R.  V.  Doyne  and  R.  1\  Allan  and 
Baboo  Onoocool  Chunder  Mookerjee  for 
Appellants. 

Baboo  Khetternath  Bose  for  Respondents. 

By  Act  IX.  of  1847  Government  reserves  its  rijfht  un- 
der that  Act  till  the  period  of  re-survey.  The  status  at 
re-survey,  not  the  status  sit  time  of  formation  of  the  land, 
is  to  be  looked  to  in  the  adjudication  of  such  claims. 
Thus,  where  before  re-survey  land  attaches  to  that  of  a 
riparian  proprietor,  and  its  status  is  that  which  under 
Clause  3  gives  that  proprietor  a  right,  the  opposite  party 
is  not  entitled  unless  he  can  show  a  title  better  than  an 
award  under  Act  IV.  of  1840. 


Afr,   Justice  Bayley, — ^TJiese   two    cases 
rightly  been  set  aside  :  and  the  adoption  '  are,  it  is  admitted  by  both  parties,  of  the  same 
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chafecter  as  regular  appeal  No.  334  of  1864, 
deci4|d  by  us  on  the  loth  of  January  1865,* 
in  which  we  dismissed  defendant's  appeal. 

The  learned  Counsel  for  appellant  again 
urges  that,  as  defendant  is  in  possession  un- 
der the  award  of  a  competent  Court,  i.  e.,  an 
award  under  Act  IV.  of  1840,  plaintiff  must 
prove  his  title  to  the  land  in   suit  in  this 
case  under  Clause   i  of  Regulation  XI.  of 
1825  before  defendant's  possession  can  be 
disturbed,   and   that  she   has   failed  to  do 
so,    inasmuch   as  the  status    of    the    land 
must  be  looked  to,  as  at  the  period  when  it 
first  became  land  from  water,  and  thus  became 
property  to  which  a  righl  vested  in  some  one ; 
that  the  original  status  of  the  land  was  that 
of  an  island  to  which  plaintiff  could  have  no 
title,  but  only  Government  could  ;  that,  if  the 
status  at  the  time  of  re-survey  were  to  be  re- 
garded as  the  basis  for  fixing  the  right,  it 
would  follow  that  the  vesting  of  right  might 
depend  simply  on  the  caprice  of  a  constantly 
changing  river,   such  as   those   are   in  the 
part  of  the  country  where  this  land  is ;  that 
such  could  never  have  been  the  intention  of 
the  Legislature  in  enacting  either  Regulation 
XI.  of  1825  or  Act  IX.  of  1847  ;  that  the  for- 
taer,  which  is  still  the  substantive  law,  was 
not  altered  or  modified  by  the  latter;  that 
the  former  -law  was  a  declaratory  law  and 
defined  rights,   and   that  the   latter  was   a 
law    of   procedure    only,     quite     independ- 
ent and  irrespective  of  the  former ;  Section 
I,  for  instance,  intimating  that  the  object  of 
the   law   was   not  to   make  assessments  or 
assert  rights  except  periodically,  while  Sec- 
tion 7  specifically  referred  to  rights  as  under 
Clause  3,  Regulation  XI.  of  1825 — viz.y  as 
based   upon   the  status  when   the   land   in 
suit  first  became  a  property  of  some  one. 
Mr.  Doyne  argued  that,  if  this  were  not  the 
correct  view,    Government   having  a  right 
to  certain  lands  as  islands  at  the  time  of  the 
land  forming  from  the  water,   would   lose 
its   rights   and   its    revenues   if   it  were  to 
allow  an  altered  status  at  re-survey  as  the 
guide  to  its  claims,  and  by  so  doing  let  its 
rights  be  vested  in  another. 

Tl^e  only  points  on  this  argument  which,  I 
think,  have  not  been  answered  by  my  judg- 
ment in  the  analogous  case  of  regular  appeal 
No.  334  of  1864,  are  as  regards  the  passages 
cited  from  Sections  i  and  7. 

In  respect  to  Section  i,  I  do  not  think 
that  .the  law  in  that  Section  did  more  than 
state  that  the  Government  did  not  find  it 
convenient  to  assert  rights  or  to  assess  the 

c • 

*  See  ante.  Vol.  II.,  p.  34. 


lands  (should  the  "assertion  of  rights"  be 
admitted  by  the  Courts  as  existing  at  A» 
re-survey)  except  at  certain  intervals ;  tml 
it  nowhere  declares  that  the  assertion  d 
rights  shall  be  made  at  a  re-sur\'ey  accord] 
ing  to  a  state  of  facts  antecedent  to  the 
vey ;  and  in  respect  to  Section  7,  it  me 
refers  to  Clause  3,  Section  4,  Regulation 
of  1825,  not  as  showing  the  status  to 
looked  to  as  vesting  right  at  the  re 
to  be  the  status  antecedent  to  that  re-s 
but  it  merely  sets  forth  that  the  princi 
laid  down  in  that  law  in  defining  what 
of  circumstances  should  give  the  right  to 
riparian  proprietor,  and  what  to  Govern 
should  be  followed.  The  law,  moreover,  it 
be  read,  not  only  by  those  Sections  or  CI 
but  by  the  whole  context. 

I    think    that   I    have    clearly  shown 
my  judgment  in  regular  appeal  Na 
before  referred  to,  that  the  assertion  of 
rights  of  Government  is  to  be  made  in 
state  of  circumstances  as  they  may  he  fi 
at  re-survey^  and  not  on  the  antecedent 
It  follows  that,  as  the  land  in  suit  here  is 
separated    from    plaintiff's    chur   Kul 
by  a  fordable  stream,  the  stcUus^  ante- 
the   state  of  the  original   formation  of 
land  out  of  the  water  as  an  island-48 
to  be  looked  to.    Consequently  Clause^ 
tion  4  (taking  Mr.  Doyne's  view  of ' 
lation  XI.  of  1825  as  declaratory  of 
would,  under  the  above  state  of  fads, 
the    right    in    this     property    in    plai 
Plaintiff  then  (as  I  said  before  in  my  ' 
ment  in  No.  334)  has  proved  his  title 
ciently  to  require  defendant  to  rebut  p 
iff's  case  by  proving  his  plea  of  the  refi 
tion  of  these  lands  on  the  original  s 
diluviated  lands  of  defendant's  chur  " 
pore,  and  this  fact  defendant  has  not  p 
I  would  here  add  merely  to  my  pre 
remarks  and  to  those  in  my  next  jud_ 
in  No.  334,  that  Regulation  11.  of  i8i9au 
ized    the    resumption    and     assessment 
churs  and  islands.     Then  Regulation  Xl 
1825  placed  them,  if  islands,  at  once  9t 
disposal   of    Government    as     its 
property;    if    churs    liable    to    resu 
they  become  at  once  open   to  assess 
I   apprehend    Government    found  that 
claims  of  Government  and  the  land 
in  such  cases  as  to  the  character  and  i 
of  the  land,  especially  whether  the 
owner  had  not  some  claim  to  indul 
in  the  Revenue  Department,  if  not  of 
in  the  Civil  Court,  to  rcUin  them  owi 
diluvion    of   other  lands   or   other 
caused  such  constant  troable  and 
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in  ewry  direction,  especially  as  to  intricate, 
ODtracted,  and  costly  local  investigations, 
:WiifoQQd  ihe  gain  by  continuous  assertion 
^  ligks  was  not  worth  the  cost. 

TScd,  and  therefore,  came  Act  IX.  of  1847, 
Ittking  the  assertion  of  the  rights  of  Go- 
fmiment  to  cease  to  be  continuous,  but  only 
Jt  intervals  of  ten  years. 

L  In  this  view  of  the  case  No.  334,  and  of 
KseNos.  186  and  188,  on  which  last  Mr. 
(ovne  bas  amplified  his  argument  in  No. 
jjij  vould  dismiss  defendant  Wise's  appeals 
pth  costs. 

Mr.  Justice  Campbell, — In  the  former  case 
Kl  334»  I  considered  it  clear  that  either  Go- 
pnment  had  a  right,  or  it  had  no  right.  If  it 
(Ki  a  ri^ht,  then,  by  its  answer  in  the  suit,  it 
Eded  that  right  to  the  plaintiff ;  if  it  had  no 
jskt,  then  plaintiff's  right  was,  I  considered, 
lagainstthe  defendant,  sufficiently  made  out. 
the  present  cases,  Nos.  186  and  188, 
isflo  cession  of  the  rights  of  Government 
tindff,  and  I  have  maturely  considered  the 
of  Act  IX.  of  1847  as  affecting  plaint- 
rights.     It  seems  to  me  that  this  Act 
a  special  nature  for  the  purpose  of  re* 
ining  Government  and  Government  alone, 
90  saving  all  parties  from  a  constant  and 
ing  assertion  of  obscure  rights  of  Gov- 
nt.  As  respects  the  right  of  Government 
that  light  is  absolutely  secured  as 
s  all  lands,  to  be  exercised  at  inter- 
oflen  years.     But,  as  regards  the  right 
OiTiership  which  up  to  that  time  might 
claimed  by  Government,  I  think  that,  if 
ooDstme  Section   i    as   suspending  the 
It  (rf  Government  to  assert  such  ownership 
tbe  end  of  the  lien  years.  Section  7  must 
be  taken,   as  it  were,  suspending  for 
f%  and,  in  fact,  taking  away,  the  right  of 
I^^CTDment  to  assert  a  right  of  ownership 
[tty  lands  as   islands   if  they  were  not 
^  to  be  islands  at  the  time  of  the  re-sur- 
[•   The  words  of  the  Act  are  very  abso- 
jBiand  must,  I  think,  be  taken  absolutely  to 

Ein  Government  from  asserting  its 
in  any  shape  oftener  than  once  in  ten 
in.  Then,  looking  to  the  words  of  Sec- 
B  7i  I  find  that  Government  is  not  author- 
id  to  take  possession  of  any  land  which 
y,  at  any  intermediate  period,  have  been 
ialand.  Government  is  restricted  to  one 
M  of  evidence — viz.,  the  map  showing  the 
M  status  at  the  time  of  re-survey.  No 
t  else  is  deprived  of  any  rights  which 
niay,  in  any  way,  have  acquired  in  the 
rim.  But  Government  is  restrained  from 
ng  forward  any  claim  to  any  island 
than  an  island  shown  to  be  an  island 

Vein. 


in   the   new   map.     The    Collector  is,«as  I 
understand, it,  to  compare  the  Old  map  and 
the  new  map,  and  to  take  possession  of  any 
islands   which,    on    such   comparison,    majr 
appear  to  have  been  formed  since  the  former 
map,  subject,  of  course,  to  the  claim  of  any 
other  party   in   whom    a    right    may    have 
meantime     vested.     If    another     proprietor 
identified  the  island  as  his  own  land  sepa- 
rated by  a  sudden  irruption  in  the  manner 
described  in  Clause  2,  Section  4,  Regulation 
XI.  of  1825,  his  right  would  stand  good.     In 
these  cases,  it  is  in  this  view  clear  that  the 
lands  in  dispute  are  no  islands,  and  that,  whe- 
ther they  ever  were  islands  or  not,  the  right 
of  Government  to  claim  them  as  islands  has 
been  prevented  by  Act  IX.  of  1847.     We 
have,  therefore,  only  to  consider  these  cases 
as    between  plaintiff  and  defendant.     Now, 
what  is  their  relative  position }     Plaintiff   is 
the  neighbouring  proprietor  to  whose  estate 
the  new  land  has  now  adjoined  itself  in  the 
manner  described  in  Clause  3,  Section  4  of 
Regulation  XL  of  1825.     Defendant  is,  so 
far  as   we  see,   a  mere   squatter;  he  puts 
forward  no  title  whatever,  that  is,  he  relies 
on  none,   for   the   plea  of  re-formalion  on 
the  site  of  his  old  lands  has  been  abandoned 
by    his    Counsel.      Either    the    new    lands 
are    an    ordinary    accretion    to    his    estate 
under  Clause  3,  Section  4,  Regulation  XI.  of 
1825 ;  or,  if  they  ever  were  in  any  degree 
islands,   the  claim   of   Government    having 
been   taken  off  by  Act  IX.   of  1847,   and 
not  being  put  forward,  and  the  lands  having 
by  the  drying  up  of  the  waters  or  silting  up 
of  the  channels  became  adjoined  to- plaint- 
iff's lands,  who  is  to  have  them,  plaintiff  or 
the  squatter  ?     It  seems  to  me  that,  in  such 
a  case,  the  island  right  of  Government  not 
being  vested  till  Government  can  and  does 
claim    it  under    Act    IX.   of    1847,   if  the 
water  is  fordable  any  time  before  such  claim 
takes  effect,  the  land  is  an  accretion  to  the 
neighbouring    proprietor    under    the    provi- 
sions of  Clause  3 ;  and,  even  if  there  were 
any  doubt  that  this  is  so,  then  in  all  such 
cases  I  am  clear. that  still,  under  Clause  5,  on 
general   grounds   of  equity   and  good  con- 
science, the  plaintiffs  would  have  a  claim  far 
superior  to  that  of  the  mere  squatter.     Act 
IX.  of  1847  was  never  meant  to  encourage 
squatters  and  successful  occupants  by  force 
of    the    stronger    arm.     It    only   restrained 
Government;    and,    Government    being  re- 
strained, all  lands  not  claimed  by  Government 
must  go  to  the  nearest  riparian  proprietor, 
not  to  the  squatter.     I  therefore  concur  in 
dismissing  these  appeals.      * 
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•        The  26th  January  1865. 

^  Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Mortfi^g^e — M  oney-decree — Priority — Bona 
fides — Lien  of  Mortg^a^ee. 

Case  No.  1704  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr,  F\ 
Tucker^  Judge  of  Shahabadf  dated  the  $th 
April  i864t  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  i6th  September  1863, 

Mohun  Ram  (Plaintiff),  Appellant, 

versus 

Sbeo  Narain  Sing  and  others  (Defendants), 

Respondents. 

Messrs,  R,  T,  Allan  and  R.  £.  Twidale 
for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

A  dccfee-holder,  having  failed  to  enforce  his  lien 
in  his  original  suit  in  consequence  of  having  obtained 
only  a  money-decree,  sued  to  have  his  Hen  established 
ana  given  effect  to.  Held  that  generally  in  such  a 
case  he  would  be  entitled  to  have  the  rights  and  in- 
terests of  the  mortgagor  as  they  were  at  the  date  of  the 
mortgage,  sold  in  satisfaction  of  his  claim  in  preference 
to  tluit  of  other  mortgagees  claiming  under  mortgages 
made  subsequently  to  his  mortgage.  But,  as  priority 
and  bona  fides  of  the  respective  deeds  and  claims 
required  still  to  be  enquired  into  below,  the  case  was 
remanded  accordingly. 

In  this  case  plaintiff  sues  as  purchaser,  on 
the  i5ih  of  March  1862,  of  a  decree  dated 
the  23rd  April  1857,  made  in  favor  of  one 
Sheobut  Ram.    PlaintiflF's  claim  was  for  sale 
of  two-thirds  of  Mouza  PhuUhana  in  right 
of  mortgage  by  reversal  of  a  Miscellaneous 
order  of  the  Principal  Sudder  Ameen,  dated 
19th  December  1862,  and  of  the  Judge  affirm- 
ing the  same,  dated   8th  April  1863;  also 
for  exemption  of  property  from  sale  in  the 
execution  case  of  Sheonarain  Sing.     Sheobut 
Ram's  suit  had  been  based  on  a  mortgage 
bond,  dated  8ih  April  1855,  in  which  it  was 
stipulated  that,  if  a  certain  sum  of  money 
which  had  been  advanced  to  the  judgment- 
debtor  were  not  repaid  by  a  certain  date,  the 
property  mentioned  in  the  bond  should  be 
liable  for  the  debt. 

The  plaintiff's  suit  was  decreed  on  the 
23rd  April  1857,  and  the  decree  ivas,  it  is 
admitted,  for  the  money  advanced  by  decree- 
holder.  The  plaintiff's  allegation  is  that, 
when  he  applied  for  execution  of  the  decree 


purchased  by  him  as  above,  and  for  ^le  of 
the  mortgaged  property,  the  Principal  Snddei 
Ameen  ordered  in  the  Miscellaneous  Depart- 
ment, on  the  22nd  September  1862,  that  the 
defendant  Sheonarain  Sing's  decree  shonU 
be  first  satisfied  by  the  sale  of  the  mortgage^ 
property,  and  after  that  plaintiffs  deci 
should  be  satisfied ;  but  that  subseqaent: 
one  Dindoyal  objected  as  purchaser  fflj 
execution  df  another  decree)  of  the  pi 
perty,  and  upon  his  objection  the 
perty  was  released  to  him.  Plaintiff's 
then  was  that,  as  the  properly  was  hypoti 
cated  to  his  vendor  in  the  mortgage  b< 
plaintiff,  as  representing  the  mortj 
had  the  right  to  the  property,  and 
no  other  party  represented  the  mort^ 
to  whom  the  property  was  specifically  h] 
thecated.  Plaintiff  sued,  therefore,  for 
session  by  reversal  of  the  sale. 

Defendant  Sheonarain's  case  was  ihat,i 
holder  of  a  decree,  dated  3oih  June  i8j 
against  the  same  judgment-debtor  on  a 
gage  bond,  dated  23rd  July  1853,  of/' 
date  to  that  of  plaintiff,  he  had  a  prefe 
lial  claim :  that  he  held  a  second  decreej 
the  loth  August  1863,  confirming  the 
nal  decree ;  that  the  decree  held  by  plaii 
vendor  was  only  a  money-decree ;  and 
consequently  plaintiff's  claim  for  posse 
the  property  by  reversal  of  the  sale 
not  be  decreed. 

When  the  case  was  first  before  this 
the  hearing  was  adjourned  for  the  prodw 
and  consideration  of  the  terms  of  the 
spective  mortgage  bonds.     The  terms  of  J 
plaintiff's  mortgage  bond  had  been 
referred  to,  and  it  is  admitted  by  defen( 
that  by  them  the  property  in  suit  was 
pothecated  for  the  money  advanced.   Pefc 
ant  has  not,  however,  produced  his  mortj 
bond,  but  relies  on  the  decree  which  rc( 
it  as  the  document  which  gives  him  his  li< 

The  question  before  this  Court,  as  brot 
by  the  special  appellant,  is,  what  are 
rights  and  the  position"  of  a  decree-holdcj 
this  case,  having  a  lien  upon  certain  prod 
ty,  but  having  only  a  money-decree,  N^ith| 
spect  to  that  property  now  found  in 
hands  of  a  third  party  ? 

It  was  unanimously  held  by  a  Full  B< 
on  the  14th  December  1864  (January  ^Ve 
Reporter,  page  315,  No.  14)  that  the  holdcj 
a  money-decree,  though  having  a  roort^ 
is   in   no  belter  position   than  an  ordit 
decree-holder,  and,  if  he  require  to  obi 
the  property  through  his  lien,  mast  brin^ 
action  against  the  third  party  In  posses 
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lot  that  he  cannot  execute  the  money-decree 
Igainst  the  property  in  the  hands  of  the  sub- 

aent  purchaser, 
^in  the  present  case  the  plaintiff,  having 
to  enforce  his  lien  in  his  original  suit 
consequence  of  having  obtained  only  a 
ly. decree,   now  sues  to   have   his   lien 
lished  and  given  effect  to.     We  think  he 
entitled  to  have  the  rights  and  interests  of 
mortgagor  as  ihey  were  at  the  date  of 
mortgage,  now  sold  in  satisfaction  of  his 
He  cannot  have  the  sale,  which  has 
y  taken  place,  formally  set  aside ;  but, 
amrse,  if  as  a  matter  of  fact  his  mort- 
is prior  to  any  of  the  others,  the  sale  to 
made  under  this  decree  will  practically 
-ride  any  sales  which  may  have  taken 
It  seems,  however,  to  be  doubtful 
the  exact  nature  of  the  claims  of  the 
sing  mortgagees  and  decree-holder  is, 
this  part  of  the  case  has  not  manifestly 
properly    tried    or    decided    by    the 
er  Court.     There  must  be  a  clear  finding 
»hat  their  claims  respectively  are,  and  of 
ir  several  dates,  in  order  that  the  question 
priority  may  be  settled.     The  bona,  fides 
^  reality  of  each  alleged  mortgage  and  lien 
be  carefully  enquired  into;  and   the 
cr  Court  will  bear  in  mind  that  the  mere 
ission  by  the  mortgagor,  that  he  has  made 
cenain  mortgage,    will   not  be   sufficient 
f  (by  itself  alone)  of  that  mortgage,  as 
an  opposing  mortgagee  who  denies 
and  sets   up    a   prior  deed  of  his  own. 
mortgage  deed  must,  in  such  case,  be 
oced  and  proved  or  accounted  for  satis- 

y.     The   case   is   remanded    accord- 
1?. 


The  27th  January  1865. 

Present : 

Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  Judges. 

Sftle  for  arrears  of  rent  not  affected  by 
prior  sale  of  ryot's  interests. 

Cases  Nos.  z6^i  and  2696  of  1864. 

^^*aI  Appeals  from  a  decision  passed  by  Moul- 
»iV  Iradut  Alii  Khan  Bahadoor,  Principal 
Sadder  Ameen  of  Shahabad^  dated  the  21st 
June  1864,  affirming  a  decision  passed  by  the 
Sudder  Ameen  of  that  District,  dated  the  ^th 
fitumber  1863. 

No.  2691. 

Khoobaree  Rai  (one  of  the  Defendants), 
Appellant, 


versus 

Roghoobur  Rai  (Plaintiff),  Respondeat. 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

None  for  Respondent. 

No.  2696. 

Chutter  Lai  Singh  (Defendant),  Appellant, 

versus 

Roghoobur  Rai  (Plaintiff),  Respondent, 

Baboo  Rajendro  Nath  Bose  for 
Appellant. 

Baboo  Kali  Kissen  Sein  for  Respondent. 

The  purchaser,  at  a  sale  in  execution  of  a  decree,  of  the 
rights  and  interests  of  the  former  holders  of  a  heritable 
and  transferable  tenure,  is  bound  by  their  engagements 
with  the  zemindar — among  others,  payment  of  rent. 
Notwithstanding  the  purchaser*^  priority  of  sale,  the 
zemindar  can  sell  the  tenure  for  arrears  of  rent. 

The  plaintiff  in  this  case  (special  respond- 
ent before  us)  sued  to  recover  possession 
of  33  b.  II  c.  14  c.  of  land  on  the  ground 
of  purchase  at  an  execution  of  decree-sale, 
held  on  the  26th  December  1861,  of  the 
rights  and  interests  of  Shoodur  Rai  and  Ram 
Suhai  Rai.  His  allegation  was  that  he 
had  been  opposed  in  his  endeavour  to  take 
possession  by  one  Khoobaree  Rai,  and  by 
the  zemindar,  Chutter  Lai  Sing. 

It  appears  from  the  record  that  Khoobaree 
Rai,  the  special  appellant,  purchased  the 
tenure  at  a  sale  for  arrears  of  rent  held 
under  Aft  X.  of  1859,  on  the  20th  of 
January  1862,  due  to  the  zemindar  by  the 
ryots  above  named — viz.,  Shoodur  Rai  and 
Ram  Suhai. 

Special  respondent  sued,  therefore,  to 
annul  the  sale,  and  to  recover  damages  for 
the  value  of  the  produce  he  had  been  ille- 
gally kept  out  of  from  the  date  of  his 
purchase  in  1861. 

The  zemindar  defendant,  Chutter  Lai 
Sing,  disclaimed  all  connection  with  the 
special  respondent's  suit ;  his  tenants  were  in 
arrears,  and  he  had  their  tenure  sold  accord- 
ing to  law. 

Khoobaree  Rai,  who  is  the  special  appel- 
lant in  Case  No.  2691,  replied  (i)  that  the 
land  clairred  by  the  special  respondent 
was  not  the  same  as  that  purchased  by  him 
(special  appellant)  at  the  Aft  X.  sale ; 
and  (2)  that  the  special  respondent's  pur- 
chase extended  only  to  the  rights  and  in- 
terests of  the  judgment-debtors,  whereas 
he,  as  purchaser  under  Aft  X.  of  1859, 
bought  the  tenure  itself.       ^ 
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is  eiititled  to  the  disputed  land^  under  Clause 
I  or  Clause  3,  Section  4,  Regulation  XI.  of 
1825. 

2nd.  Whether  on  the  north  side,  and  to 
what  extent  in  a  westerly  direction,  plaintiff 
is  entitled  to  the  disputed  lands  under  Clause 
I  or  Clause  3,  Section  4,  Regulation  XL  of 
1825. 

The  nearest  Moonsiflf  will  be  deputed  to 
make  a  report  on  the  locality  as  to  these 
issues  within  two  months  of  the  date  of  this 
order,  and  the  judgment  will  issue  at  once 
by  an  English  precept,  requiring  the  Judge 
himself  to  re-try  the  case  on  these  issues,  and 
transmit  the  evidence,  with  his  opinion,  with- 
in three  months  of  this  date.  Copies  of 
judgments  in  Nos.  334,  186-188,  to  accom- 
pany this. 


The  27th  January  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Hindoo  Law — Son's  Widow  (Maintenance  of). 

Case  No.  2603  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
L»  W»  Hutchinson,  Additional  Principal 
Sudder  Ameen  of  East  Burdwan,  dated  the 
2yth  May  1864,  affirming  a  decision  of  the 
Moonsiff  of  IndoSf  dated  the  gth  April  1863, 

Koodee  Monee  Debea  (Plaintiff),  Appellant, 

versus 

Tarra  Chand  Chuckerbutty  (Defendant), 

Respondent. 

Baboos    Bhoohun    Chunder    Banerjee    and 
Anund  Gopal  Paulit  for  Appellant. 

Baboos   Kedar  Nath   Mozoomdar  and   Nil 
Madhuh  Sein  for  Respondent. 

According  to  Hindoo  law,  a  son's  widow  is  entitled 
to  maintenance  so  long  as  she  leads  a  chaste  life,  whether 
she  elects  to  live  with  her  father-in-law  or  with  her  own 
relations. 

The  plaintiff  in  this  case  sued  her  faiher- 
in-law  for  maintenance. 

The  Principal  Sudder  Ameen,  in  deciding 
the  case,  held  that,  as  the  widow  professed 
herself  willing  to  live  in  her  father-in-law's 
house,  and  as  the  father-in-law  admitted  her 
claim  so  long  as  she  remained  with  him,  dis- 
missed the  appeal  which  had  been  preferred 
from  the  decision  of  the  Moonsiff. 

There  can  be  no  doubt,  we  think,  that  the 
Principal  Sudder  Ameen  was   wrong.      A 


son's  widow  is,  according  to  Hindoo  \ji% 
(Vyavasta  Durpana,  p.  319,  No.  160), entitle" 
to  maintenance  so  long  as  she  leads  a  d 
life,  whether   she   elects  to  live  with 
father-in-law  or  with  her  own  relations. 

She,  in  this  appeal,  explains  her  admis»( 
to  the  Principal  Sudder  Ameen  in  this 
— she  professes  herself  willing  to  remain 
her  father-in-law's  premises  if  she  is  all 
a  separate  room  to  herself.    This  is  not  si 
an   admission  as  noticed  by  the  Princff 
Sudder  Ameen. 

But  in  any  case  she  is  absolutely  entit 
to  maintenance,  whenever  she  maychoosci 
take  it,  so  long  as  she  leads  a  chaste  life. 

The  case  will  therefore  go  back  for 
Lower  Court  to  assess  the  rate  of  mail 
nance  with  reference  to  the  father-in-lai 
means.  , 

We  are  compelled  to  observe  in  concli 
that  the  Lower  Appellate  Court's  jud^ 
is  to  the  last  degree  insufficient  and  ims 
factor}\ 


The  27th  January  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
pherson.  Puisne  Judges. 

Small  Cause  Courts  (Jurisdiction  of)— No! 

AppeaL 

Case  No.  2571  of  1864. 
Special  Appeal  from  a  decision  passed  hy 
C.  Hobhouse,  Judge  of  Midnapore,dAid\ 
8th  June  1864,  reversing  a  decision  (f{ 
Sudder  Moonsiff  of  that  District,  daUd\ 
1 8th  January  1864. 

Joynarain  Manjee  (Defendant),  Appelk 

versus 

Muddoosoodun  Gorait  (Plaintiff), 
Respondent. 

Baboo  Omesh  Chunder  Banerjee  for 
Appellant. 

Baboos  Luckhee  Churn  Bose  and  Kin 
Succa  Mookerjee  for  Respondent. 

A  suit  to  recover  from  the  defendant  Rs,  23 
to  him  in  excess  of  Ms  share  of  the  profits  of  - 
lands  is  cognizable  in  the  Small  Cause  Court, 
consequently  no  special  appeal  will  lie  in  such  a 
under  Section  27,  Act  XXlII.  of  1S61. 

No   special   appeal   will  lie  in  this 
because  the  suit  falls  within  the  terms  of 
tion  27  of  Act  XXIII.  of   1861.    The 
is  brought  by  the  plaintiff  to  recover  fl 
the    defendant   Rs.    23 «;    paid    to   hii 
excess  of  his  share  of  the  profits  of 
lands.    The  plaintiff's  case  is  that  he  i 
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k  defendant  were  joinily  entitled  to  the 
fiofitsof  the  land,  and  that  the  defendant 
lb  got  Rs.  235  more  than  his  share. 
k  therefore  sued  to  recover  this  sum  and 
a  decree.  Such  a  suit  was  clearly 
izable  in  the  Small  Cause  Court,  and 
uenily  no  special  appeal  lies  from  the 
feion  which  has  been  passed.  The  appeal 
issed  with  costs. 


The  27th  January  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  fudges. 

Resomption — Presumption  of  Lakheraj 
before  1790. 

Case  No.  2574  of  1864. 

Appeal  from  a  decision  passed  by  Baboo 

ttnath    Bidyabagishf     Principal   Sudder 

in  of  East  Bztrdwan,  dated  the  8th  June 

1864,  affirming"  a  decision  ofMoulvie  Abdoor 

iToof,  Moonsiff  of  Culna,  dated  the  28th 

Ipril  1B63, 

Monee  Dabea  (Plaintiff),  Appellant, 

versus 

th  Mundul  and  others  (Defendants), 
Respondents. 

Baboo  Gopeenath  Mookerjee  for 
Appellant. 

Baboo  Umbica  Churn  Banerjee  for 
Respondents. 

'  ■-  siiit  for  resumption,  where  the  defendant  gives 
"t  evidence  of  possession  for  a  period  only  a  few 
i  slwrt  of  1790,  it  is  competent  to  the  Court  to  infer 
coflateral  facts  and  otner  evidence  a  possession 
rlD  that  period. 

is  a  resumption  suit.     It  was  held 
the  first  Court  that  the   defendant  had 
that  he  had  held  the  lands  as  la- 
ij  from  a  period  prior  to  1 790,  and  so 
Court  declared  the  suit  of  the  plaintiff 

Principal   Sudder    Ameen,    without 
anything  as  to  the  law  of  limitation, 
acquiesces  ip  the  finding  of  the   first 
'  and  confirms  the  judgment. 
»5  urged  in  special  appeal  that   none 
^  documents  referred  to  carry  the   de- 
cant s  possession  so  far  back  as  1 7go,  and, 
"Ore,  there  was  no  adequate  evidence  to 
»rt  the  finding. 

'c  think  that,  where,  as  in  this  case,  the 

"Twant  holds  evidence  of  possession  to  a 

only  a  few  years  short  of  1790,  it  is 

tent  to  the  Court  to  infer  from  col- 


lateral facts  and  other  evidence  a  possession 
prior  to  that  period.  Such  presumptions,  if 
well  founded,  are  evidence;  and  we  ha#e  no 
reason  to  think  that  the  presumptions  were 
otherwise  than  well  founded.  The  fact  then 
of  possession  from  prior  to  1790  being 
proved,  the  plaintiff  is  clearly  barred,  as  he 
is  not  an  auction-purchaser  within  twelve  years 
from  the  date  of  suit,  and  the  judgments  are 
correct. 

The  special  appeal  is  accordingly  dismissed 
with  costs. 


The  27th  January  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Waste  lands — Possession — Limitation* 

Case  No.  2565  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Oopendro  Chunder  Nayarutno  Bahadoor, 
Principal  Sudder  Ameen  ofFurreedpore^  dated 
the  20th  June  1864,  affirminga  decision  passed 
by  the  Moonsiff  of  Dacca ,  dated  the  i8th  De^ 
cember  1861, 

Eshan  Chunder  Rai  and  others  (Plaintiffs), 

Appellants, 

versus 

Kali  Coomar  Rai  and  others  (Defendants), 

Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Chun- 
der Madhub  Ghose  for  Appellants. 

Baboos  Mohinie  Mohun  Roy,  Kalee  Mo- 
hun  Doss,  and  Onoocool  Chunder  Moo- 
kerjee  for  Respondents. 

Jung^le  lands  may  yet  be  in  the  possession  of  some  one. 

Where  limitation 'is  pleaded,  the  plaintiff's  cause  of 
action  must  be  deemed  to  commence  from  the  date  when 
adverse  possession  was  taken. 

The  question  to  be  decided  in  this  case  is 
whether  the  lands  in  suit  belong  to  the 
plaintiff's  estate  or  to  the  defendant's.  On  a 
former  occasion  the  Principal  Sudder  Ameen 
found  the  issue  in  favor  of  the  plaintiff  upon 
proof  of  his  title. 

The  High  Court  remanded  the  case  that 
the  Principal  Sudder  Ameen  might  try  the 
question  of  limitation.  This  has  now  been 
done;  and  the  Principal  Sudder  Ameen's 
decision  is  that,  because  the  report  of  the 
Ameen  shows  that  the  land  in  dispute  has 
been  lying  waste  for  40  or  50  years,  it  hag 
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not  been  in  the  possession  of  the  plaintiff, 
anff  his  suit  is  barred. 

T^  conclusion  upon  the  above  finding  is 
not  warranted,  for,  though  the  land  may  be  a 
jungle,  it  may  still  be  in  the  possession  of 
some  one. 

The  fact,  however,  is  that  this  jungle  has 
not  been  in  the  possession  of  either  the  plaint- 
iff or  defendant,  as  ascertained  by  the  local 
Ameen,  whose  report  we  have  no  reason  to 
doubt.  The  question  then  is  :  Is  the  plaint- 
iff's suit  barred  ? 

The  plaintiff  is  certainly  not  barred  by 
any  adverse  possession ;  and  inasmuch  as, 
until  there  was  adverse  possession,  there  was 
no  cause  of  action,  the  suit  is  not  barred 
unless  the  suit  has  not  been  brought  within 
twelve  years  from  the  date  when  adverse 
possession  was  taken.  This  was  the  plaint- 
iff's cause  of  action;  and  as  from  the 
Ameen's  report  it  is  clear  that  no  acts  of 
ownership  were  exercised  by  either  party  in 
respect  to  the  land,  the  subject  of  this  litiga- 
tion, until  a  very  recent  period  preceding 
institution  of  this  suit,  there  is  no  ground 
for  holding  that  the  plaintiff's  remedy  is 
lost  by  his  failure  to  sue  within  twelve  years 
from  the  date  of  his  cause  of  action.  The 
title  then  having  been  already  found  on 
reliable  evidence  to  be  with  the  plaintiff,  and 
his  suit  not  being  barred  on  the  ground  of 
limitation,  we  must  set  aside  the  second 
decision  of  the  Principal  Sudder  Ameen, 
holding  that  limitation  has  been  incurred, 
and  restore  the  first  decision  which  found 
the  title  to  be  with  the  plaintiff.  The  de- 
fendant will  pay  all  the  costs  of  suit  from 
first  to  last. 


The  27th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Small  Cause  Courts  (Jurisdiction  of)~No 
Special  Appeal. 

Case  No.  2572  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr,  T. 
Sandys^  Judge  of  Dinagepore,  dated  the  3rd 
June  1864,  modifying  a  decision  passed  by  the 
Moonsiffof  Hemtabad,  dated  the  18th  March 

J864. 
Kenoo  Mundul  and  Dookeah  Sircar  (Defend- 

anis).  Appellants, 

versus 

Mobwa  Mahomed  (Plaintiff),  Respondent. 

Baboo  Cmesh  Chunder  Banerjee  for 

Appellants. 


Baboo  Anundgopal  Palit  for  Respondent 

No  special  appeal  lies  in  suits  for  damages  toda  ]i 
ru{5ees  cognizable  in  the  Small  Cause  Couit« 

A  preliminar}'  objection  has  been 
by  the  special  respondent,  who  contends 
no  appeal  will  lie  to  this  C'ourt. 

We  find  that  the  suit  was  one  for  da 
it  was  cognizable  in  the  Small  Cause 
the   sum  claimed  being  under  500 
(Section  3,  Act  XLII.  of  i860).    There 
no  Small  Cause  Court  in  the  zillah,  it 
brought  in  the  Moonsiff's   Court,  and 
appeal   only  would  lie,  either  to  the  J 
or  the  Principal  Sudder  Ameen.    No 
cial  appeal  is  allowed  in  suits  of  this  ni 
{vide  Section  27,  Act  XXIII.  of  i86j). 

The  appeal  is  dismissed  with  costs 
interest. 


r^6^ 


The  27th  January  1865'. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  G.  Cami 

Puisne  Judges. 

Government  Farmers — Recusancj  of 
ment — Duration  of  such  farms. 

Cases  No.  330  of  1863  and  Nos.  187 

189  of  1864. 

Regular    Appeals    from    decisions  pi 
Baboo  Grish  Chunder  Ghose,  Principal 
Ameen  of  Backergunge^  dated  respectk 
30th  March  186 j,  and  joth  March  il 

Ameeroonissa  Khatoon  (Defendant]^  1 
Appellant, 

versus 

Moulvie  Abdool  Ali  (Plaintiff),  and  01 
(Defendants),  Respondents. 

Baboos  Chunder  Madhub  Ghose,  £ 
Succa  Mookerjee,  and  Grija  St 
Mojoomdar  for  Appellant. 

Mr,  R.  T.  Allan,  and  Baboos  Dwarki 
Mitter,    Unnoda  Pershad  Banerju, 
Chunder    Banerjee,   Kalee  Mohun 
and     Onookool    Chunder    Mookerjee 
Respondents. 

Suit  laid  at  Rs^  5,800. 

In  cases  of  recusancy  of  settlement,  the  farm 
Government  on  account  of  that  recusancy  viUbe 
tained  pending  the  period  and  to  the  extent  of  the| 
notwithstanding*  proprietary  right  may  be  dispv' 
decided  in  the  Courts. 

These  three  appeals  may  convenientif^ 
decided   together,   and   are  connected 
cases* No.  334, decided  iothJanuar)',andi 
186,  188,  190,  184,  and  185  decided  ihisi 

*  See  ante.  Vol.  II.,  pages  34  aod  iji* 
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In  No.  187,  Moulvie  Abdool  Ali  was 
F,and  Musst.  Ameeroonissa  defendant, 
defendant  appeals,  urging  that  plaintiff 
got  a  decree  for  the  disputed  chur  lands 
this  case ;  but  that,  as  defendant  held  8 
lupropn'e/or  Viud  8  annas  ^.%  farmer,  the 
should  not  entitle  plaintiff  to  posses- 
before  the  expiry  of  the  terms  pf  the 
^fears'  farm  from  Government,  which  has 
4  years  more  to  run,  /.  e.^  from  1255 
1275  B.  S. 
IWedonot  think  that  in  this  case  the  decree 
in  any  way,  to  interfere  with  the 
iof  defendant,  appellant,  as  Government 
r,  for  the  period  of,  and  to  the  extent 
interest  in  the  farm. 
^e  decree  this  appeal  to  this  extent  ac- 
iingly,  with  costs  of  the  appeal  here 
)le  to  appellant, 
to.  189.  This  case  will  be  decided  upon 
same  principle  as  the  preceding.  Here 
int  Naih  Chatterjee  sued  Ameeroonissa 
^an  8-annas  share  of  the  disputed  lands, 
got  a  decree.  But  Ameeroonissa,  in 
I,  aiges  that  possession  should  not  pass 
fljuntiff  under  the  decree  till  the  expiry 

farm  from  Government. 
h  think  this  appeal  should  also  be  de- 
for  the  period  of,  and  to  the  extent  of 
)pcllant's  farm,  and  we  decree  accord - 
rith  costs  of  this  appeal  payable  to 
nt. 

330.      This    was    a    suit    originally 
It  by  Ameeroonissa  as  plaintiff  against 
;  but  Bykunt  Nath  intervened,  and  was 
a  defendant,  and  pleaded  that  Ameer- 
i,  plaintiff,  had  no  right  to  settlement 
In  that  suit,  Bykunt  Nath  also  stated 
18 j  that   he  had  brought  a  regular 
agsunst   Ameeroonissa    on    the    above 
That    regular    suit    was    decided 
Bykunt  Nath,  and  he  appealed  to  this 
in  No.  41  of  1863.    We  then  decided 
"though  defendant,  i*.  ^.,  Ameeroonissa, 
ffarmer,  may  have  possession  of  the  land, 
imtiff,  who    receives   malikana   for  his 
of  original  chur,  will  not  be  preju- 
as  to  the  proprietary  title  in  such 
ms  of  the  more  recent  accretions  as 
in  his  portion  of  the  chur,  whenever 
Collector  may  take  action  under  Act 
of  1847  to  settle  the  land."    With  this 
lification  we   dismissed   the   appeal   of 
Naih,   A  review  was,  however,  admit- 
ted upon  that  review  there  was  a  differ- 
o(  opinion,  which  rendered  a  reference 
third  Judge  necessary.    The  decision 
tt  reference  has  not  been  yet  given. 
No.  }3o  was  kept  back  to  follow  the 

Vein. 


result  on  that  reference ;  but  the  only  f^int 
now  before  us  in  that  No.  330  is  one  as 
to  which  we  do  not  see  any  necessity  for 
further  delay  in  deciding  No.  330,  and  we 
have  called  for  and  heard  the  case  accord- 
ingly. 

*  The  point  in  No.  330  before  us  in  appeal 
is  simply  whether  Ameeroonissa's  possession 
as  Government  farmer  should  be  disturbed 
in  case  of  Bykunt  Nath  getting  a  final  decree 
for  settlement  with  him  as  proprietor  for 
the  remaining  period  of  the  Government 
farm  ?  We  are  of  opinion  that  the  claim  of 
proprietary  right,  in  cases  of  recusancy  of 
settlement,  cannot  interfere  with  the  farm 
made  with  another  party  on  account  of  that 
recusancy,  pending  the  period,  and  to  the 
extent  of  the  farm ;  and  that,  unless  it  be  de- 
cided that  Ameeroonissa  has  no  right  to  the 
farm  which  she  holds  from  Government,  to 
which  effect  there  is  as  yet  no  decision  be- 
fore us,  Ameeroonissa  cannot  be  dispossess- 
ed of  the  farm  till  the  expiry  of  such  term. 

We  accordingly  decree  this  appeal  to  this 
extent  with  costs. 


The  28th  January  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Suit  for  possession  and  mesne-profits  (by 
ryot  relinquishing  his  lands). 

Case  No.  2562  of  1864. 

Special  Appeal  from  a  decision  passed  by  Pundit 
Sreenauth  Bidyabagish,  Principal  Sudder 
Ameen  of  East  Bttrdioan^  dated  the  18th  ^uly 
j864t  modifying  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  gth  June 
1S63. 

Shoodan  Kurmokar  (Defendant),  Appellant, 

versus 

Ram  Chum  Pal  (Plaintiff),  Respondent, 

Baboo  Goopeenauth  Mookerjee  for 
Appellant. 

Baboo  Obhpy  Churn  Bose  for  Respondent. 

The  plaintiff,  by  leavings  his  lands,  and  makmg  no 

Erovision  as  to  their  managfement  or  the  payment  of 
is  rents,  put  an  end  to  the  contract  between  him  and  the 
zemindar,  who  was  therefore  competent  to  put  in  another 
ryot.  Under  such  circumstances,  it  was  held  that  no 
action  would  lie  against  the  new  ryot  for  mesne-profits, 
nor,  in  the  absence  of  the  zemindar,  could  the  plaintiff's 
suit  to  recover  possession  of  his  lapsed  rights  lie. 

This  was  a  suit  to  recover  possession  of 
a  jote.    The  allegation  is  that  the  plaintiff 
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left  Jiis  jote  for  the  years  1260  and  1261  in 
charge  of  one  Sham  Kurmokar;  that  the 
plaintm  returned  in  1262,  but  was  dispos- 
sessed by  the  defendant.  The  plaintiff  now 
sues  for  possession  and  mesne-profits  from 
1262  to  1268.  The  defendant's  answer  is 
that  the  plaintiff  left  his  jote  with  Sham' 
Kurmokar  for  1260  and  1261,  but  did  not 
return  in  1262 ;  and  that  the  zemindar  then 
gave  the  jote  to  the  defendant,  who  has 
cultivated  it,  and  paid  rent  for  it  from  that 
time  to  the  present. 

The  Moonsiff  of  Kyli   has   decreed  the 
claim.     The   main   point  at   issue  between 
the  parties,  viz.,  whether  the  plaintiff  returned 
in  1362,  and  claimed  the  jote,  and  offered  to 
pay  its  rent,  is  not  alluded  to  in  the  judgment. 
Indeed,  it  is  clear  that  the  plaintiff  took  no 
measures  then  to  recover  his  jote,  and  that 
he  has  paid   no  rent  for  it  from   1262  to 
1268.     But  the  Moonsiff  finds  that,  as  the 
plaintiff  was  in  possession  in  1261,  and  the 
defendant  was  in  possession  in  1262,  conse- 
quently    the     defendant     dispossessed    the 
plaintiff.     The  Moonsiff  admits  the  zemin- 
dar's jumma-wasil-bakee  papers  to  be  evi- 
dence of  the  plaintiff's  possession  in  former 
years,  but  refuses  to  admit  those  papers  as 
evidence  of  the  defendant  having  held  pos- 
sessioa  under  a  lease  from  the  zemindar,  and 
having  paid  rent  to  him,  because  they  are 
not  attested.     The  Principal  Sudder  Ameen, 
Pundit  Sreenauth  Bidyabagish,  confirms  the 
Moonsiff's  decree  for  possession  as  well  as 
six  years'  mesne-profits,  without  adverting  in 
any  way  to  the  real  facts  in  dispute  between 
the  parties,   showing,   however,    in   the   few 
words  which  his  judgment  does  contain,  that 
he  had  not  even  made  himself  acquainted 
with  the   answer  of  the   defendant,   as   he 
stated  that  the  defendant  had  not  been  able 
to  prove  that  he  was  the  plaintiff's  koorfa  ryot. 

In  special  appeal  the  mistake  .of  the 
Principal  Sudder  Ameen  is  pointed  out. 
But  we  think  that  the  plaintiff's  case  cannot 
stand.  It  is  quite  clear,  on  plaintiff's  own 
showing,  that  it  was  the  zemindar  who 
.„ffts4~-biiajWJt^of  his  jote.  The  evidence 
adduced  by  him,"zn*2;,  the  zemindaree  papers, 
prove  this.  The  defendant  took  possession 
under  an  arrangement  with  tV.«  zemindar. 
The  plaintiff's  suit,  therefore,  on  this  «-.ause  of 
action  will  be  against  the  zemindar  iinder 
Act  X.  of  1859,  ^"^  ^^^  against  the  ^yot. 
The  plaintiff  left  his  lands,  making  no  piovi- 
sion  as  to  their  management,  or  the  payr^ent 
of  the  rent  after  1261.  He,  by  that  act,  put 
an  end  to  the  (contract  between  him  and  the 


zemindar,  and  the  zemindar  may  put  m  a 
new  man.  No  action  will,  under  such  cir- 
cumstances, lie  against  the  new  ryot  for  mesne-  i 
profits  ;  nor,  in  the  absence  of  the  zemindar, 
can  the  plaintiff's  suit  to  recover  possession 
of  his  lapsed  rights  lie. 

We  reverse  the  judgments  of  the  Lower 
Courts,  and  dismiss  the  plaintiff's  suit  with 
all  costs  of  all  the  Courts. 


The  28th  January  1865. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  yudges. 

Grants  by  Putneedar  not  in  possession — Ri^ht 
of  Grantee  to  raise  question  of  Grantor's  title. 

Case  No.  2194  of  1864. 

Special  Appeal  frorn  a  decision  passed  by  Pundit 
Tarakant  Bidyasagur,  Principal  Sudder 
Ameen  ofjessore^  dated  thc^th  May  T864,  re* 
versing  a  decision  passed  by  the  Moonsiff  of 
that  District i  dated  the  8th  August  1862, 

Dinomonee  Banerjee  (Plaintiff),  Appellant, 

versus 

Gyrutoollah  Khan  and  others  (Defendants), 

Respondents, 
Baboo  Motee  Lall  Mookerjee  for  Appellant, 
Baboos     Juggadanund     Mookerjee,     KaUe 
Kissen   Sein,  and  Moulvie  Syed  Murha^ 
mut  H ossein  for  Respondent. 

It  is  not  competent  to  a  superior  holder  like  a 
putneedar,  by  the  ^rant  of  that  which  is  not  in 
his  possession)  to  mve  opportunity  to  a  party  to 
raise  the  question  or  his  title,  and  have  it  indircctfy 
decided. 

Plaintiff,  special  appellant,  sued  the 
defendant  for  possession  of  certain  lands 
covered  by  a  mourosee  pottah  of  his  within 
the  putnee  talook  belonging  to  the  Meer- 
gunge  Factory. 

Defendant  denies  the  plaintiff's  claim, 
alleging  that  the  land  belongs  to  him. 

The  Lower  Appellate  Court  disn.  ed 
plaintiff's  claim,  finding  it  not  to  be  pi  ed 
to  its  satisfaction  that  the  grantor  was  in  «- 
session  at  the  time  of  the  alleged  lease  Ic  he 
plaintiff;  that  consequently  plaintiff's  lit 
was  untenable,  and  must  be  dismissed. 

Plaintiff  now  appeals  specially,  ui^i,  ig 
that  the  decision  of  the  Principal  Sud  er 
Ameen  on  the  above  point  was  erroneoui  in 
point  of  law,  and  that,  whether  his  grat  3r 
was  in  possession  as  putneedar  or  not  ^^    le 
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lands  covered  by  the  grant,  the  grant  to  him 
should  have  been  enquired  into  fully. 

We  think  the  ruling  of  the  Court  below 
is  quite  correct,  and  that  it  is  not  competent 
to  a  superior  holder  like  a  putneedar,  by  the 
grant  of  that  which  is  not  in  his  possession, 
to  give  opportunity  to  a  party  to  raise 
the  question  of  his  title,  and  have  it  indirectly 
decided.  In  order  to  enable  a  lessee  to  defend 
any  action,  his  grantor  must  be  in  possession 
at  the  time  of  the  grant,  otherwise  a  suit  for 
possession  at  the  tenant's  instance  alone  can- 
not be  supported.  We  reject  the  special 
appeal  with  costs. 


The  14th  January  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Sale  of  Government  rights  as  zemindar  (not  to 
affect  existence  of  imder-tenures  sold  for  ar- 
rears of  rent). 

Case  No.  1969  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
F,y.  Cockburn^  Additional  Judge  of  Backer- 
gunge  J  dated  the  yth  May  1864,  reversing  a 
decision  passedby  the  Moonsiff  of  that  District, 
dated  the  joth  June  186;^, 

Goluck  Chunder  Sein  (Plaintiff),  Appellant, 

versus 

The  Collector  of  Backergunge  (Defendant), 

Respondent, 

Bahoos  Kalee  Mohun  Doss  and  Hem  Chun-, 
der  Banerjee  for  Appellant. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

The  Government  having  once  sold  ashikmee  talook  for 
arrears  of  rent  under  Act  VIII.  of  1835,  and  the  parties, 
under  whom  the  plaintiff  claims,  having  purchased  the 
same,  and  not  having  directly  disclaimed  all  rights  in  the 
tenure — Held  that  the  Government  cannot  afterwards 
stU  its  zemindary  rights  in  the  talook  as  a  khas  mehal, 
thus  ignoring  the  existence  of  the  under-tenure.  Any 
sale  of  the  Government  rights  must  be  .subject  to  the 
n\s^  ace  oi  iht:  under-tenur^. 


Plaintiff  sues  for  the  confirmation  of  Ais 
right  to  a  shikmee  talook,  and  for  a  de- 
claration that,  at  the  sale  of  the  Goveriftient 
right  as  zemindar  to  the  rents,  the  zemindar 
cannot  interfere  with  its  existence  as  an 
under-tenure. 

The  Government  denies  the  existence  of 
the  shikmee  talook. 

The  Lower  Court  gave  plaintiff  a  decree ; 
and  the  Lower  Appellate  Court  reversed  the 
judgment  of  the  first  Court,  dismissing  the 
plaintiff's  claim. 

Plaintiff  now  appeals  specially,  urging 
that,  irrespective  of  other  documents  show- 
ing clearly  his  title,  the  Government  has 
itself,  by  selling  the  tenure  for  arrears  of 
rent,  recognised  its  existence ;  that,  having 
once  by  such  recognition  guaranteed  its 
existence  to  purchasers,  it  cannot  now  turn 
round  and  ignore  the  existence  of  that 
which  it  has  once  guaranteed. 

Government  is  zemindar  of  Bozurgoo- 
medpore,  and  has  been  so  for  years  past,  and 
has,  during  that  period,  sold  the  shikmee 
talook  which  plaintiff  claims,  to  parties 
from  whom  the  title  of  plaintiff  is  derived, 
for  arrears  of  rent  under  Act  VIIL  of  1835. 
Government,  subsequently,  being  anxious  of 
selling  its  zemindaree  rights,  sells  its  rights  in 
the  talook  as  a  khas  mehal,  ignoring  also  the 
under-tenure  of  plaintiff. 

This,  we  think,  Government  cannot  do. 
Government  having  once  put  up  for  sale 
the  tenure,  and  parties  having  purchased 
the  same,  and  they  not  having  directly  dis- 
claimed all  rights  in  the  tenure,  the  tenure 
must  be  held  to  exist,  and  Government  not 
to  be  in  a  position  to  ignore  it.  Were  Go- 
vernment allowed  so  to  act,  it  would  amount 
to  a  breach  of  good  faith  to  those  who, 
on  the  guarantee  of  Government,  the  ze- 
mindar, purchased  the  tenure  at  a  sale  for 
arrears  of  rent.  Under  this  view,  we 
declare  that  any  sale  of  the  Government 
rights  in  the  talook  is  made  subject  to  the 
existence  of  the  under-tenure  of  the  plaintiff. 
This  judgment,  in  no  way,  interferes  with  the 
right  of  Government,  or  a  purchaser  of 
Government  rights  at  a  sale,  to  assess  the 
talook  according  to  the  laws  in  force  appli- 
cable to  the  property.  The  special  appeal 
is  decreed  with  costs. 
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The  30th  January'  1865. 

•  Present : 

Tke  Hon^Ie  George  Loch  and  W.  S.  Seton- 
Karr,  Puisne  Judges, 

Mtgtdar  Appeals  from  a  decision  passed  by  the 
Judge  of  Rajshahye,  dated  the  30th  May  1863, 

UlfiA  Doctrine  of  Advancement  (Applicabi- 
%fl<;  to  India)— Benamee  (Alieg:ation  of)— 
Statu  of  Danghter— Character  of  Father  as 
Tnntee. 

Case  No.  342  of  1864. 

Kishen  Koomar  Moitro  (Defendant), 
Appellant, 

versus 

Irs.  M.  S.  Stevenson  and  others  (Plaintiffs 
and  Defendants),  Respondents. 

^  R,  T,  Allan  and  Baboo  Kishen  Kishore 
Ghose  for  Appellant. 

^x.  R,  V,  Dqyne,  G.  C.  Paul,  and  F.  J, 
Ffrgutson,  and  Baboo  Mohinee  Mohun 
Mn'  for  Respondents. 

Case  No.  343  of  1864. 

idery  Dabee  and  another  (Defend- 
ants), Appellants, 

versus 

i.  M.  S.  Stevenson  and  others  (Paintiffs 
and  Defendants),  Respondents, 

>o  Kishen  Kishore  Ghose  for  Appellants. 
Suit  laid  at  Rs.  1,40,948-0-0. 

Cagiisli  doctrine  of  advancement  is  applicable 

khtt  oomitry  as  between  a  father  and  daug^hter, 

oi  Eagiish  extraction,  and  living^  under  English 

The  status  of  the  daug^hter,  under  an  alleged 


bond  fide  purchase  made  by  her  lather  for  l^r  ad- 
vancement when  a  minor,  cannot  be  set  aside  except 
by  clear  and  positive  proof  that  the  fath^  merely 
made  use  of  Her  name  as  he  would  that  of  any 
servant  or  stranger,  retaining  the  beneficial  interest 
in  the  property  for  himself.  The  subsequent  sale  of 
the  property  by  the  father  acting  as  guardian  and 
trustee  for  the  minor  does  not  divest  him  of  his 
character  as  trustee,  or  itself  prove  that  the  purchase 
in  the  name  of  the  minor  was  not  bond  fide. 

The  suit  is  for  the  possession,  with  mesne- 
profits,  of  the  putnee  talook  Zillah  Sewal, 
including  Dehee,  Hurnee,  Hizlee,  exclusive 
of  Digapatty,  Sedoogram,  Islabaree,  and  Bhat- 
parah. 

The  history  of  this  case,  as  laid  before 
us,  is  as  follows  : — Ishur  Chunder  Moostuffy, 
the  zemindar  on  the  one  part,  and  Jadub 
Anundo  Baugchee  and  Bykant  Bose  for 
Mr.  Henry  Gloster  French  on  the  other 
part,  executed  a  byenamah  on  i3tb  Bha- 
dun  of  1253  B.  S.  (28th  August  1846),  by 
which  the  said  Moostuffy,  in  consideration 
of  the  sum  of  Rs.  29,625,  agreed  to  give 
the  Zillah  Sewal  as  above  described  in 
putnee  to  Mr.  French  at  a  jumma  of  Rs. 
10,850.  The  deed  acknowledges  the  receipt 
of  Rs.  3,000  as  earnest-money,  and  lays  down 
the  conditions  for  the  payment  of  the  re- 
mainder of  the  purchase-money.  Finding  that 
the  assets  of  the  estate  were  not  so  large  as  he 
supposed,  Mr.  French  subsequently  obtained 
a  deduction  of  Rs.  3,000  in  the  purchase- 
money  and  Rs.  400  in  the  annual  rent,  and 
on  23rd  Aughran  1253  (7th  December 
1846)  Ishur  Moostuffy  executed  a  bill  of 
sale  (kobala)  or  lease  of  the  putnee,  and  an 
ekrar  in  favor  of  the  plaintiff,  then  Miss 
French,  a  minor,  under  the  guardianship  of 
her  father,  Mr.  Henry  Gloster  French,  by 
which  he  agreed  to  give  her  the  putnee 
at  a  jumma  of  Rs.  10,450  for  the  sum 
of  Rs.  26,625,  which  sum  the  said  deed 
sets  forth  to  have  been  paid  to  and  received 
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hy  ^the  zemindar.  A  kuhooUut  was 
executed  by  Mr.  French,  as  guardian  and 
truste^^of  the  plaintiff,  his  minor  daughter, 
on  the  same  day  as  the  lease,  and  a  separate 
receipt  of  that  date  for  the  purchase-money 
was  given  by  the  zemindar  to  Miss  French. 
All  these  deeds  were  registered  on  1 7th  De- 
cember 1846.  In  his  evidence  taken  before 
the  Judge  of  the  24-Pergunnab6  on  the  26th 
of  August  1863,  Mr.  French  stated  that  the 
payment  of  the  purchase-money  was  made 
in  the  following  manner:  Rs.  15,500  be- 
longed to  his  daughter,  being  a  sum  given  her 
by  her  grandfather  and  cousin  Gilson  Rowe ; 
Rs.  3,000  were  borrowed  and  paid  by 
French;  and  for  the  balance  of  Rs.  8,000 
he  gave  a  bond  to  the  Moostuffy,  assigning  as 
security  a  moiety  of  the  putnee.  On  at- 
tempting to  take  possession,  Mr.  French 
was  opposed,  as  it  is  alleged,  by  Madhub 
Chunder  Sandyal,  husband  of  the  defendants 
Hurrosoondery  and  Surnomoye,  who  set  up 
a  counter-lease  from  Ishur  Moostuffy  to 
the  defendant  Kishen  Koomar  Moitro.  Un- 
able to  get  possession,  Mr.  French  sold  the 
putnee  to  Mr.  C.  Abbott,  who,  as  shown  by 
the  proceeding  of  the  Magistrate,  17th  Sep- 
tember 1852,  tried  in  vain  to  get  possession; 
and,  on  the  death  of  that  gentleman,  the 
trustees  for  his  children  sold  the  putnee  to 
Messrs.  Watson  &  Co.,  who,  on  8th  Sep- 
tember 1855,  instituted  a  suit  to  obtain  pos- 
session of  the  putnee,  making  the  widows  of 
Madhub  Chunder  Sandyal  with  Kishen  Koo- 
mar Moitro  and  others  defendants.  A 
legal  objection  to  the  plaintiff's  title  was 
taken  by  Kishen  Koomar,  that,  as  the  putnee 
was,  from  plaintiff's  own  showing,  the  pro- 
perty of  a  minor,  her  father,  French,  had  no 
authority  to  sell  it;  and  the  Judge,  consi- 
dering that  this  flaw  in  the  title  was  suffi- 
cient to  invalidate  the  plaintiff's  right,  dis- 
missed the  suit  on  28th  June  1858,  and 
the  plaintiff  preferred  no  appeal.  Further, 
we  find  that  Ishur  Chunder  Moostuffy 
transferred  the  bond  for  Rs.  8,000,  which 
he  had  received  from  French,  to  Baranassee 
Banerjee,  who  brought  a  suit  against  French 
for  the  amount,  and  obtained  a  decree  against 
him  personally  on  12th  June  1855.  An 
appeal  was  preferred  to  the  Sudder  Court, 
and,  on  5th  March  1857  (page  332  of  the 
Sudder  Reports),  the  Court,  wiih  the  consent 
of  the  parties,  directed  that  the  property  pledg- 
ed by  French  as  guardian  and  trustee  for  his 
daughter  as  security  for  the  debt  should 
first  be  sold,  and  for  any  balance  the  de- 
cree-holder might  go  against  any  other  pro- 
perty possessed  t»y  French. 


At  this  stage  of  the  case  the  appellants,  with 
the  permission  of  the  Court,  were  allowed  to 
file  an  exhibit  which  had  been  rejected  as  use- 
less and  out  of  time  by  the  Judge.  This  exhibit 
consists  of  authenticated  copies  of  a  petitioiitj 
presented  by  the  decree-holder  for  the  sak 
of  the  property  pledged,  a  petition  fill 
by  Kishen  Koomar,  objecting  to  the  sal 
on  the  ground  that  the  property  was  p 
of  his  putnee,  and  in  his  possession, 
the  order  of  the  Court  executing  the  decri 
dated  the  2nd  of  September  1859,  releaaBj 
the  property  as  proved  to  be  in  the  possi 
sion  of  Kishen  Koomar.  The  plaim 
throughout  alleges  that  Kishen  Koomar 
not  the  real  putneedar,  nor  the  party  in 
tual  possession,  but  holds  benamee  for  M 
dhub  Chunder  Sandyal,  who  during  his  life 
time  held  possession,  and  is  now  represeni 
by  his  widows  Hurrosoonderee  and  S 
moye,  who  are  the  parties  actually  in  pos; 
sion. 

The  case  of  the  defendant  Kishen  Koo 
Moitro,  as  gathered  from  the  pleadings 
documents    in    the    record,    is   that  Isi 
Chunder  Moostuffy  granted  him  a  farm 
lease  of  Zillah  Sewal  for  9  years  from  12 
to  1258  B.  S. ;  that  in  1252  the  Moost ' 
in  consideration  of  Rs.  23,000,  gave  him 
putnee  of  the  property ;  but  for  some 
lent  purpose  failed  to  deliver  the  putnccto 
to  him ;  and,  consequently,  he  brought  a 
1846  to  substantiate  his  putnee  title,  and 
recover    the    kubala   or    lease    from  1 
Chunder.     His  suit  w^as  dismissed  on  t 
June  1848,  and  the  judgment  of  the 
Court  was  confirmed  in  appeal  by  the^od 
Court  on  30th  April  1850.     Kishen 
then  filed  a  petition  of  appeal  to  the  Pi 
Council  ;    but,  before  the  translations 
been  made,  he  and  Ishur  Chunder  M 
tuffy  came  to  terms,  and  filed  a  razecna> 
and   suffeenamah,   under  which  the  ap 
was  struck  off  the  file  on  the  3rd  Feb 
1 85 1.     In  the  suffeenamahy  which  is  d 
the  nth  of  January  185 1,  Ishur  Moosti 
acknowledged   having   executed  the  k^ 
to  Kishen  Koomar,  and  to  having  receiv 
the  consideration  (which  latter  fact  he 
denied  in  his  answer  in  the  suit),  and  a 
that,  as  Kishen  Koomar  had  appealed  to 
Privy  Council,  and  it  was  impossible  to  rcj 
to  the  appeal,  and  if  the  decision  went  agai 
him   he   should   be    ruined,    he,   for  th 
reasons,  thought  it  advisable  to  file  a  com 
mise.     It  is  further  urged  for  the  defend 
that  this  property  was  attached  by  the  Sh 
of  the  Supreme  Court  on  9th  October  i 
in  execution  of  a  decree  held  by  Dooi] 
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Chnrn  Dalt  against  Ishur  Moostuffy  ;  that 
it  was  uhimately  sold  to  satisfy  that  decree 
jOn  31st  Jaly  1851,  and  pui chased  at  the 
[SherifiF's  sale  by  Rooknee  Debya,  mother  of 
^adhab  Chunder  Sandyal,  who  transferred 
br  deed  of  gift  to  H^^rosoonde^y,  her 
hter-in-law  and  wife  of  Mad  hub  Chunder; 
on  the  purchase  of  the  zemindaree 
Rooknee  Debya,  the  defendant  Kishen 
mar  applied  to  her  for  a  confirmation  of 
title  as  putneedar,  which  request  she  ac- 
edto,  and  he  has  always  held  undisturbed 
ion,  paying  his  rent  to  the  zemindar 
represented  by  Hurrosoondery  and 
omoye,  the  widows  of  Madhub  Chunder ; 
as  the  estate  of  Ishur  Moostuffy  was 
bed  on  9th  October  1846,  the  subsequent 
ion  by  him  of  the  putnee  in'  favor  of 
plaintiff  on  23rd  Aughran  1223,  or  7th 
mber  1846  of  the  same  year,  was  alto- 
er  illegal  and  invalid, 
pje  other  defendants  Hurrosoondery 
Surnomoye  support  the  putnee  title 
pp  by  the  co-defendant  Kishen  Koomar  ; 
re  that  the  putnee  mehal  is  bond  fide  in 
possession  ;  that  they  are  mere  zemindars, 
only  receive  the  rents,  and,  therefore, 
be  held  liable  for  mesne-profits  or 
of  suit,  inasmuch  as  they  have  done 
ing  to  keep  the  plaintiff  out  of  pos- 
'  n. 

Judge,  on  30th  May   1864,  gave  a 

in  favor   of   plaintiff,   awarding   her 

ion    with    mesne-proiits    from     1258 

i)  to  be  recovered  from  Hurrosoondery, 

move,    and    Kishen    Koomar  Moitro ; 

from  this   decision  the   appeals   noted 

have  been  filed,  and  a  third  appeal 

brought  by  the  plaintiff,  Mrs.  Steven- 

formerly  Miss  French,  against  so  much 

the  judgment    of  the   Lower    Court   as 

d  her  mesne-profits  from  a  date  ante- 

ttoi258  (1851). 

objections   taken   in   appeal   by  the 

dants  come  under  two  heads  :  (i)  limi- 

general  and  special ;  and  (2)  failure  of 

itiif  to  prove  her  title ;  and  a  third  head 

from  the  appeal  of  Hurrosoondery  in 

to  the  mesne-profits,  viz,,  from  what 

or  whether  any  mesne-profits  should  be 

ded  against  the  defendants  }     We  think 

contention  between  the  parties  may  be 

of  under  the  following  issues  : — 

1^.;— Whether  the  putnee  lease  pleaded  by 

"iJf  is    merely    a   henapiee   transaction, 

beneficial   interest  of   which  is  in  Mr. 

J-  French,  or  was  it  a  bond  fide  purchase 

Mr.  French  for  the  advancement  of  his 

the  plaintiff^  then  a  minor  ? 


2nd. — If  the  plaintiff's  suit  be  not  btrre^ 
by  limitation,  either  general  or  special,  ha^ 
she  provei  the  validity  of  her  title  ? 

jrd. — W^hether  the  razeenamah  and  suffee- 
namah  filed  by  Kishen  Koomar  Moitro  and 
Ishur  Chunder  Moostuffy,  respectively, 
and  admitted  by  the  late  Sudder  Court  on 
the  5th  February  185 1,  got  rid  of  the  effect 
of  the  judgment  of  the  first  Court,  dated 
28th  June  1848,  and  of  the  Sudder  Court, 
dated  30th  April  1850,  adverse  to  the  vali- 
dity of  the  putnee  title  of  Kishen  Koomar } 

^th, — Whether  Kishen  Koomar  is  in  bond 
fide  possession  from  the  date  of  his  farm- 
ing lease,  and  under  his  putnee  lease  ;  or  whe- 
ther Madhub  Chunder  Sandyal,  and  after 
him  Hurrosoondery  and  Surnomoye,  held  ac- 
tual possession .? 

5///. — Whether  Hurrosoondery  and  Surno- 
moye can  be  held  liable  for  mesne-profits; 
and,  if  so,  whether  plaintiff  is  entitled  to 
mesne-profits  from  the  date  of  her  putnee 
lease  or  from  date  of  suit  ? 

The  first  issue  we  have  drawn  up  indicates 
the  nature  of  the  contest  between  the  parties. 
The  appellants  urge  that  the  acts  of  Mr. 
French  clearly  show  that  the  purchase  of 
this  putnee  in  the  name  of  his  daughter 
was  merely  a  benamee  transaction ;  that  he 
always  treated  the  property  as  his  own, 
and  it  is  only  in  the  eleventh  hour  that  the 
English  doctrine  of  advancement  has  been 
brought  forward,  under  which  the  plaint- 
iff, when  every  other  means  for  getting 
possession  had  failed,  seeks  to  support  an 
invalid  title ;  that,  if  the  doctrine  of  ad- 
vancement be  admitted  into  this  case,  it 
will  .be  importing  English  law  into  the 
mofussil,  which  our  Courts  have  hitherto 
strictly  guarded  against,  and  will  make  the 
defendants,  who  are  Hindoos,  liable  to  a  law 
of  which  they  knew  nothing,  and  which  is 
not  applicable  to  this  transaction ;  that,  as 
the  defendants  are  Hindoos,  the  only  law 
applicable  for  the  trial  of  the  suit  is  that 
of  equity  and  good  conscience,  as  prescribed 
in  the  latter  part  of  Section  8,  Regulation 
VII.  of  1832. 

Now,  the  real  question  between  the 
plaintiff  and  defendant  is,  which  of  them 
has  the  preferential  title  to  the  putnee  ? 
That  of  the  defendant  has  been  declared 
by  the  Principal  Sudder  Ameen  and  Sudder 
Court  in  the  judgments  of  28th  June  1848, 
and  30th  April  1850,  to  be  invalid  ;  but  it  is 
urged  that  the  effect  of  these  decisions,  ad- 
verse to  defendants,  has  been  got  over  by  a 
subsequent  arrangement  between  the  parties 
K)  that  suit.    The  real  question  then  be* 
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twee*  the  parties  before  as  will  not  be  tried 
by  importing  English  law,  but  by  the  ordi- 
nary rmes  of  evidence  common  to  all  Courts. 
Now,  though  we  see  from  the  evidence  before 
us  that  French  has  apparently  treated  this 
property  as  his  own,  yet,  before  we  can 
apply  the  law  of  limitation,  as  we  are  asked 
to  do,  we  must  ascertain  whether  there  be, 
as  between  French  and  plaintiff,  father  and 
daughter,  any  laW  under  which  they  live, 
and  their  transactions  are  regulated,  which 
will  protect  the  interests  of  the  latter,  not- 
withstanding the  acts  of  the  former,  and 
prevent  the  operation  of  the  law  of  limita- 
tion pleaded  by  third  parties.  It  is  admit- 
ted that,  if  the  doctrine  of  advancement  be 
admissible,  ihe  plea  of  limitation  falls.  As 
between  the  father  and  daughter,  both 
of  English  extraction,  and  living  under 
the  English  law,  why  should  it  not  be  consi- 
dered applicable  ?  If  by  English  law  certain 
rights  are  secured  to  a  child  by  the  doctrine 
of  advancement,  why  should  the  child,  by 
living  with  its  parent  in  this  country,  be 
deprived  of  that  right,  and  be  put  in  any 
worse  position  then  it  would  be  if  in  Eng- 
land, or  where  English  law  is  wholly  admin- 
istered }  Had  litigation  arisen  between 
French  and  his  daughter,  that  would  have 
been  governed  by  English  law,  and  the 
doctrine  of  advancement  might  have  been 
effectually  pleaded  by  the  daughter  under 
the  decisions  of  the  English  Courts,  had 
French  tried  to  prove  that  the  putnee  lease 
he  had  taken  in  his  daughter's  name  was  a 
benamee  transaction.  We  think,  therefore, 
that,  as  between  French  and  his  daughter, 
the  doctrine  of  advancement  will  apply,  and 
that  defendants  are  not  in  a  position  to  call 
the  plaintiff's  status  in  question,  except 
they  are  able  to  show  by  clear  and  positive 
proof  that  French  merely  made  use  of  her 
name  as  he  would  that  of  any  sen'ant  or 
stranger,  retaining  the  beneficial  interest  in 
the  property  for  himself.  Now,  it  is  urged 
that,  as  French,  on  the  day  that  he  got  the 
lease,  pledged  half  of  the  putnee  as  security 
for  the  balance  of  Rs.  8,000  due  to  the 
zemindar,  this  act  clearly  indicated  that  he 
considered  the  property  to  be  his  own.  But 
the  decision  of  the  Sudder  Court  on  5th 
March  1857,  page  333,  shows  that  in  this 
transaction  he  was  acting  as  guardian  and 
trustee  for  the  minor;  and  he  appears  to 
have  pledged  the  moiety  of  the  estate  as  the 
best  means  of  making  up  the  purchase- 
money  with  a  view  to  his  daughter's  interest. 
It  is  true  that  h^  subsequently  sold  the  pro- 
perty to  Abbott^  but  even  then  he  called  bimp 


self  the  guardian  and  trustee  of  the  minor; 
and,  though  by  that  act  he  may  be  consider- 
ed to  have  violated  his  trust,  yet  be  never* 
divested  himself  of  the  character  he  ha^l 
once  assumed  as  trustee,  and  this  c 
he  preserved  throughout  the  whole  c 
of  litigation,  intervening  in  that  c 
in  the  suit  brought  by  Kishen  Koomar  ag 
Ishur  Moostuffy,  and  bearing  that  name 
every  document  except  the  first  hytnn 
dated  28th  August  1846,  which  was  ex 
ted  in  the  name  of  his  two  servants. 

The   mode   in   which    this    byenamak  | 
drawn   up    certainly   favors  the  contcn" ' 
of  the  appellant   that,    when    French 
entered  into  treaty  for  the  property,  he 
an  intention  of  providing  for  his  dan 
Be  that  as  it  may,   he   was  at  liberty 
change  his  mind  between  the  28ih  A 
1846  and  17th  December  of  the  same  y 
and  probably  did  so.     He  may  have 
in  the  interval  that  it  might  be  a  good 
vestment  for  his  daughter,  and  for  this 
directed    the    kubala  to   be    drawn  cp 
her  name.     Now,  it  is  not  shown  us  that, 
the  time  when  this  putnee  lease  wasta 
French  was  pressed  for  debt,  or  that  he 
any  other  object  in  taking  it  in  hisdaughi 
name  than  what  he  himself  deposes  to. 
is  said   that,  even  if  the   doctrine  of 
vancement  be  admitted  as  applicable  to  I 
cases,  yet,  by  French's  own  showing,  i 
not  applicable  to  the  present  case,  foc 
says  that  Rs.  15,500  belonged  to  the  c 
that  he  advanced  Rs.  3,000;  and  that 
the  balance  he  gave  a  bond  secured  by  a 
on  the  half  of  the  estate,  which  bond  has 
been  liquidated  to  the  present  time.    A 
ing  the  statement  made  by  French,  it 
not  advance  the  defendant's  case  a  step, 
even  if  half  the  purchase-money  beloogw 
the  plaintiff  then  a  minor,  and  the  rest  t 
paid  or  secured  by  her  father,  her  righl 
the  property  is  in  no  wise  shaken,  but  »r 
confirmed  the  more  strongly,  for  the  pur  *^ 
money  was  made  up,  partly  of  her  own  m 
and  partly  of  an  advance  from  the  fat 
It  is  said  that,  if  the  property  belonged  to 
daughter,  why  did  French  allow  so  long 
time  to  elapse  without  bringing  a  suit 
possession,    which    he    might    have    d 
as  trustee.^     But  it  is  shown   us  that 
contention    between    Kishen    Koomar 
Ishur  Moostuffy  lasted  from  1846  to  1851. 
was  at  last  settled  by  compromise ;  that,  tboj 
French  had  been  declared  in  the  Prinoj 
Sudder  Ameen's  decision  to  be  the  putn 
he  could  not,  under  that  expression  of 
nion,take  possessicm  as  if  be  had  obtained  a 
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cree;fhat,  finding  it  impossible  to  get  posses- 
pon  witboDt  further  litigation,  he  thought  it 
pdWsable  for  his  daughter's  interests  to  sell 
(be  property,  and,  having  parted  with  the  title- 
^Kds.  he  was  no  longer  in  a  position  to  bring 
nit  We  may  add  that  the  decision  of 
Judge  of  28ih  June  1858,  in  the  suit 
fht  by  Watson  and  Co.,  to  get  possession 
diis  property,  proves  two  things  which 
not  been  set  aside  by  any  subsequent 
ikm — that  the  property  was  the  property 
[the  minor,  and,  as  such,  that  French  had  no 
tt  to  sell  it — that  in  that  litigation,  to 
the  present  defendants  were  parties, 
was  no  assertion  of  a  benamee  transac- 
nor  an>nhing  to  lead  the  Court  to  think 
jrwise  than  that  the  putnee  was  purchased 
'a  provision  for  Miss  French.  Looking, 
;fore,  at  all  the  evidence  placed  before 
cboQgh  we  find  that  French  did  sell  the 
srty  to  Abbott  as  if  it  were  his  own, 
at  the  same  time  acknowledged  himself 
[be  aaing  as  trustee  for  the  child,  and  we 
no  evidence  of  a  reliable  character  to 
ifince  us  that  the  purchase  in  his  daugh- 
name  was  otherwise  than  what  he  on 
deposes  it  to  have  been — viz.^  "a  pur- 
made  in  good  faith  and  for  his  daughter's 
jfit.'  Considering,  therefore,  that  the  pro- 
did  not  belong  to  French  but  to  his 
ter,  we  think  that  the  Statute  of  Limita- 
cannot  be  applied, 
come  next  to  the  question  whether  the 
tiff  has  proved  her  title  or  not  ?  Two 
tions  are  taken ;  /j/,  that  there  is  no  proof 
payment  of  consideration,  and,  2nd,  that 
plaintiff's  purchase  is  invalid,  having 
made  after  the  property  was  attached  by 
Sheriff.  With  regard  to  the  payment  of 
purchase-money,  we  may  safely  put  aside 
fa  native  evidence  as  deserving  of  little 
liiu  But  we  have,  besides  the  evidence 
fMr.  French  to  the  payment  of  the  money, 
-teceipt  of  the  zemindar  for  the  money, 
'the admission  by  Ishur  Moostuffy  in  his 
tion  in  the  suit  of  Kishen  Koomar 
he  had  received  the  money,  and  exe- 
^  the  kubala  in  the  plaintiff's  favor. 
i»  objected  to  French's  evidence  that 
Judge  has  accepted  it  unsupported  by 
5r  testimony ;  that  he  should  have  pro- 
^  his  accounts,  which  he  failed  to  do. 
the  fault,  if  any,  does  not  lie  with  the 
jge,  but  wiih  the  parties  who,  when  they 
French  in  the  witness-box,  failed  to 
'famine  him,  and  never  required  him 
Jjfroduce  his  accounts.  They  appear  to 
accepted  bis  statements  without  mak- 
•ny  ettdcavour  to  test  their  accuracy. 
Vol  II. 


Further,  in  the  suit  brought  by  Watson  ^and 
Co.  in  1855,  Mohesh  Chunder  Moostuffy,  the 
grandson  of  Ishur  Moostuffy,  who  was^ade 
a  defendant,  as  representing  Ishur,  stated,  in 
his  answer,  that  his  grandfather  had  given 
the  putnee  to  French  for  a  consideration  of 
Rs.  26,265,  and  in  that  statement  he  fully 
acknowledges  the  purchase  of  French,  and 
repudiates  the  claim  of  Kishen  Koomar. 
Since  1855  a  new  light  has  penetrated  his 
mind;  and,  being  made  a  defendant  in  this 
case,  he  has  found  it  convenient  to  side  with 
Kishen  Koomar,  and  to  repudiate  his  former 
statement. 

Then  as  to  the  purchase  by  French  being 
invalid,  because  it  was  made  after  the  pro- 
perty had  been  attached  by  the  Supreme 
Court,  we  find  that  this  allegation  is  not 
borne  out  by  the  facts.  It  is  true  that  the 
order  of  the  Supreme  Court  commanding 
the  seizure  was  passed  on  9th  October  1846, 
but  no  seizure  took  place  till  1847,  after 
Mr.  Adam  Freer  Smith  had  been  appointed 
Sheriff,  which  occurred  on  21st  December 
1846,  as  is  apparent  from  the  deed  of  sale 
of  1851  executed  by  the  then  Sheriff  in 
favor  of  Rooknee  Debea.  The  byena- 
mah  to  French  is  dated  28th  August  1846, 
and  the  deed  of  sale  or  lease  the  17th  De- 
cember of  the  same  year.  Rooknee  fiegum 
did  not  purchase  the  rights  and  interests  of 
the  zemindar  till  1851.  This  objection, 
therefore,  to  the  validity  of  the  purchase 
by  French,  falls  to  the  ground.  Besides 
the  acknowledgment  by  Ishur  Moostuffy 
that  he  had  received  payment  of  the  con- 
sideration, and  his  receipt  to  that  effect,  we 
find  also  that  he  made  over  the  bond,  which 
he  had  received  from  French  for  the  balance 
of  the  purchase-money,  and  which  he  accept- 
ed as  part  of  the  consideration  to  one 
Barranasee  Banerjee,  who,  in  185 1,  brought 
an  action  against  French  to  recover  the 
amount  of  the  bond,  and  succeeded  in  obtain- 
ing a  decree  on  12th  June  1855.  We  are 
shown  also,  by  a  copy  of  certain  proceedings, 
dated  the  2nd  of  September  1859,  which  the 
appellant  Kishen  Koomar  has  been  allowed  to 
file  in  this  Court,  that  the  decree-holder  en- 
deavoured to  enforce  execution  of  his  decree 
against'lhe  property  pledged  ;  but  was  opposed 
by  Kishen  Koomar,  on  whose  allegation  of 
possession  the  execution  case  was  struck  off. 
These  proceedings  clearly  show  that,  as  far 
as  French  was  concerned,  he  had  paid  the 
consideration,  or  what  the  vendor  accepted 
as  equivalent  to  part  of  the  consideration. 
There  can,  we  think,  be  no  doubt  of  the 
bona  fides  of  this  part  of  tfte  transaction; 
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and*  from  the  evidence  of  French  himself, 
and  ihe  receipt  of  the  Moostuffy  and  his 
admission,  and  the  decision  above  quoted, 
we  think  we  have  good  and  sufficient  ground 
for  believing  that  consideration  was  duly 
paid. 

We  come  next  to  the  third  issue — the 
effect  of  the  razeenamah  and  suffeenamah  in 
the  decision  passed  adverse  to  Kishen 
Koomar.  Now,  as  between  Kishen  Koomar 
and  Ishur  Moostuffy,  if  these  documents 
were  executed  in  good  faith,  the  effect  would 
be  that  Kishen  Koomar  would  be  put  into 
the  position  he  seeks — viz.y  as  putneedar.  But 
any  arrangement  entered  into  between  these 
parties  for  private  convenience,  even  if  done 
in  good  faith,  cannot  affect  the  rights  of 
third  parties.  These  documents  bear  date 
some  time  in  Pous  1257  (December  1850), 
and  were  accepted  by  the  Court  on  5th 
February  1851  (24th  Magh  1257),  on  which 
date  the  appeal  of  Kishen  Koomar  to  the 
Pdvy  Council  was  struck  off.  The  terms 
In  which  these  documents  are  couched  are 
remarkable.  The  victor  in  the  litiga- 
tion and  the  vanquished  appear  to  have 
changed  places.  In  the  document  filed  by 
Kishen  Koomar,  he  brings  forward  the 
impudent  assertion  that  the  respondent 
Ishur  Moostuffy,  who  has  been  successful  in 
two  Courts,  had  compromised  the  case  in 
order  to  be  "relieved  from  perjury;"  and 
Ishur  Moostuffy,  the  successful  litigant,  up 
to  this  point,  is  made  to  say  in  the  docu- 
ment he  filed  that  it  was  impossible  for 
him  to  reply  to  the  appeal  before  the  Privy 
Council,  and  that,  if  it  be  decided  against 
him  with  costs,  mesne-profits,  and  interest, 
he  should  be  utterly  ruined ;  and,  therefore, 
he  thought  it  advisable  to  make  a  compro- 
mise. The  Court  are  not  in  a  position  to 
determine  whether  these  documents  were 
really  put  in  with  the  knowledge  of  Ishur 
Moostuffy.  They  were  accepted  and  acted 
upon  by  the  Court,  though  the  employment 
of  other  pleaders  than  those  who  conducted 
the  case  in  order  to  file  the  documents,  and 
the  terms  made  use  of  in  the  documents  them- 
selves, throw  a  suspicion  on  their  good  faith, 
and  lead  the  Court  to  look  upon  them  as 
collusive. 

Accepting  them,  however,  for  argument's 
sake,  as  untainted,  we  have  to  determine  whe- 
ther they  have  the  effect  of  setting  aside  the 
judgments  adverse  to  the  appellant  Kishen 
Koomar.  Now,  reading  them  with  the  plead- 
ings in  the  suit,  we  think  that  they  cannot 
affect  the  rightj  of  French,  provided  his  pur- 
chase was  a  bond  fide  one,  which,  from  what 


we  have  stated  above,  there  appears  no'reason 
to  doubt.  Now,  from  the  pleadings  in  the  salt 
instituted  by  Kishen  Koomar  in  1846,  decid- 
ed by  the  Principal  Sudder  Ameen  in  1848^ 
and  confirmed  by  the  late  Sudder  Coart  ilii 
1850,  we  find  it  distinctly  set  forth  tlia%J 
though  there  was  a  treaty  for  the  putnee  h 
between  Kishen  Koomar  and  Ishur  M< 
tuffy,  yet  it  came  to  nothing,  for  Kishen  Ki 
mar,  or  rather  his  alleged  principal  Madhl 
Chunder  Sandyal,  failed  to  fulfil  the  coi 
tions  of  the  contract,  which  were  to  the  ci 
that  he  should  give  up  the  farming  U 
pay  off  the  arrears  of  rent  within  twenty  dj 
and  that  the  Moostuffy,  after  receiving 
consideration-money,  would  deliver  the  pal 
kubala  to  him,  and  have  it  registered, 
statements,  it  may  be  said,  cannot  be  rel 
upon,  as  they  are  the  allegations  of  an  adi 
sary ;  but  the  findings  of  the  Courts,  ori| 
and  appellate,  concur  in  the  conclusion 
as  Kishen  Koomar  had  failed  to  comply 
the  conditions  of  the  contract,  the 
was  neither  witnessed,  nor  registered, 
delivered,  and  that  the  allegation  of 
ment  of  the  consideration  by  Kishen  K< 
was  altogether  unworthy  of  credit ;  and 
dismissed  his  suit,  which  was  eqnivj 
to  declaring  that  he  had  no  right  to 
putnee.  In  the  face  of  these  findings  on 
evidence,  it  is  impossible  for  this  Conit^ 
accept  as  true  the  statements  made 
Ishur  Moostuffy  in  his  suffeenamah. 
evident,  therefore,  from  the  decision  of 
Original  and  Appellate  Courts  of  1848 
1850,  that  up  to  the  time  the  suit  was  ii 
tuted  Kishen  Koomar  had  not  paid  his 
si  deration  for  the  putnee,  and  was  thci 
still  in  the  position  of  a  former  holding 
lease  for  ten  years,  which  would  expii 
1258  B.  S.  (1851  A.  D,).  If  then  Kii 
Koomar  had  not  fulfilled  his  contract 
obtained  the  putnee  lease  when  he  institi 
the  suit,  Ishur  Moostuffy  was  clearlr 
liberty  to  let  the  property  in  patnee  to 
other  party,  and  accordingly  he  gave 
lease  of  it  to  French  in  August  1846,  al 
two  months  after  Kishen  Koomar  had 
his  suit ;  and,  as  the  decisions  in  that 
clearly  throw  out  Kishen  Koomar's  t\\ 
to  the  putnee,  the  subsequent  arrangei 
between  him  and  Ishur  Moostufify,  how< 
binding  under  other  circumstances  bet^ 
themselves,  cannot  be  allowed  to  operate 
the  prejudice  of  French,  whom  we 
found  to  be  a  purchaser  in  good  faith, 
consequently  having  a  preferential  title. 
think,  therefore,  that,  so  far  as  the  piaii 
rights  are  concerned,  the  razeenamah  4 
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loifeenamab  between  Kishen  Koomar  and 
IsharMoostuffy  have  no  operation,  and  cannot 
ict to  her  prejudice;  and  that,  so  far  as  she 
|ji  concerned,  they  do  not  alter  the  effect  of 
At  two  decisions  which  are  adverse  to  the 
teUm  of  Kishen  Koomar.  Nor  does  the  subse- 
iDi  ratification  by  Rooknee  Debea  assist  the 
indant  Kishen  Koomar  as   against  the 

UDtiff. 

The  next  point  we  have  to  dispose  of  re- 
10  the  possession  of  the  defendants.  Are 
pt  defendants,  Hurrosoondery  and  Surno- 
re,  widows  of  Madhub  Chunder  Sandyai, 
possession ;  and  was  their  husband  in  pos- 
before  them  ;  and  is  Kishen  Koomar  a 
name,  or  is  Kishen  Koomar  in  bond  fide 
^ion  of  the  lands,  having  originally 
lircd  possession  under  a  farming  lease, 
having  since  retained  possession  without 
legal  right  ?  On  this  point,  the  evidence 
tither  side  is  meagre  and  unsatisfactory. 
Iry  witnesses  were  summoned  by  Kishen 
»ar  to  prove  possession.  They  were  in 
lance ;  but  he  allowed  them  to  leave  the 
without  being  examined,  why  or  where- 
Is  best  known  to  himself.  A  Moonsiff 
directed  to  make  a  local  investiga- 
and  he  rejx)rted  that  the  lands  were 
fc  possession  of  the  representatives 
the  Sandyai.  But  this  report  cannot 
accepted  on  evidence,  for  the  enquiry 
made  in  the  absence  of  the  parties ; 
MooQsiff  admitting  that  he  had  made 
enqairj'  secretly,  as  otherwise  he  could 
if  have  got  at  the  truth ;  and  no  no- 
has  been  taken  by  the  Judge  of  the 
petitions  of  objection  against  the  Moon- 
proceedings.  The  oral  evidence  adduced 
the  plaintiff  to  fix  the  possession  of 
dhub  Chunder  Sandyai  is  not  so  satisfac- 
ff  as  might  be. 

Making  to  the  previous  proceedings  in  the 
te  instituted  by  Kishen  Koomar  against 
pr  MoostufFy,  we  find  that  the  latter,  as 
P  as  another  defendant  Nelanath  Chat- 
N»  distinctly  stated  that  the  real  party 
k  Madhub  Chunder  Sandyai,  who  held 
Session  in  the  name  of  his  servant  Kishen 
fwwr  Moitro  ;  and,  in  the  judgment  of  the 
|t  Court,  it  is  distinctly  found  on  the  evi- 
to  of  seven  witnesses  that  Madhub  San- 
Uwent  in  person  to  the  MoostufFy  at  Beer- 
Rv,  and  proposed  to  take  the  estate  in 
and  that  a  putnee  lease  was  drawn  up 
name  of  Kishen  Koomar  in  the  presence 
mohurir  of  the  Sandyals ;  but  that  the 
laion  fell  through,  as  the  Sandyai  failed 
^mply  wiih  the  terms  of  the  contract, 
statements  and  this   finding    would 


doubtless  have  been  very  strong  evidence 
against  the  defendant  Hurrosoondery  and 
Surnomoye,  had  Madhub  Chunder  Hfeen  a 
parly  to  the  suit ;  but  he  had  nothing  to  do 
with  it,  and  the  question  in  that  case  was 
not  one  of  possession  ;  but  whether  the  Moos- 
tufFy had  or  had  not  executed  a  putnee  lease 
to  Kishen  Koomar  on  receipt  of  considera- 
tion. The  fact  proved  was  that  no  considera- 
tion had  passed,  and,  consequently,  KisheD 
Koomar  was  not  entitled  to  hold  the  proper- 
ty on  a  putnee  lease.  We  think,  therefore, 
that  these  proceedings  cannot  be  used  against 
the  defendants  who  now  represent  Madhub 
Chunder. 

Four  witnesses  have  been  called  to  prove 
the  possession  .of  Madhub  Chunder  and  his 
heirs  in  the  name  of  Kishen  Koomar.  These 
are  Muliick  Poramanick,  Joorun  Mullick, 
Anundo  Chunder  Bhoomick,  and  Mr.  French. 
The  evidence  of  the  thiee  first  named  wit- 
nesses is  to  the  efFect  that  Madhub  Sandyai 
held  possession  in  the  name  of  Kishen 
Koomar  Moitro.  Mullick  Poramanick  was 
at  one  time  employed  by  French  as  a  bur- 
kundaz,  and,  while  in  that  capacity,  went  to 
Beernuggur  to  see  the  byenamah  executed 
by  Issur  MoostufFy.  He  was  also  a  ryot  of 
the  estate,  but  has  produced  no  dakhilas  for 
rent,  though  he  deposes  to  have  received  some 
from  one  Raj-  Mohun  Koond,  the  naib  of 
Madhub  Sandyai.  Joorun  Mullick  deposes 
that  he  was  appointed  a  tehsildar  of  Burneo 
Heglee  by  Madhub  Sandyai  in  1261,  and 
retained  the  appointment  till  1263  or  1264, 
when  he  resigned ;  that  during  that  time  he 
made  collections  which  were  remitted  to  Ban- 
sila,  the  Sudder  Cutcherry  of  Madhub  San- 
dyal:  that  the  Sandyai  was  the  proprietor, 
Kishen  Koomar  was  his  servant,  benamee 
ijaradar  at  first,  and  afterwards  benameg 
putneedar ;  that  since  the  Sandyal's  death  his 
widows  have  been  in  possession.  To  the 
evidence  of  this  witness  it  is  objected  that  he 
has  not  produced  his  sunnud  of  appointment ; 
and,  though  he  professes  to  have  held  the 
office  of  tehsildar  for  two  or  three  years,  he 
is  unable  to  mention  the  name  of  a  single 
ryot  from  whom  he  collected  rent;  and 
as  the  witness  is  unconnected  in  any  way 
with  the  plaintifF,  and  left  the  Sandyal's 
service  so  many  years  ago,  it  was  singular 
how  the  plaintifF  knew  anything  about  him 
so  as  to  call  upon  him  for  his  evidence  in 
this  case.  Anundo  Bhoomick  deposes  that 
he  was  a  mohurir  in  the  Sandyal's  employ^ 
and  lived  in  the  Sandyal's  house  at  Bhowa* 
nipore  with  Kishen  Koomar;  that  Kishen 
Koomar  was   then   receiving    Rs.    10   per 
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'meHsem,  and  was  called  Dewan.  This  wit- 
ness remained  with  Madhub  Sandyal  till  he 
died  in  1262,  and  knows  that  Madhub  Sandyal 
managed  the  property  in  dispute,  first  as 
farmer,  and  then  as  putneedar.  Now,  as 
against  the  evidence  of  Mullick  Poramanick 
and  Anundo  Bhoomick,  nothing  sufficient 
to  impeach  its  credibility  has  been  said  ;  and 
we  think  that  it,  together  with  the  evidence  of 
French,  is  quite  sufficient  to  throw  the 
burden  of  proving  the  fact  of  possession  on 
the  defendant.  French's  deposition  on  this 
point  is  quite  distinct.  He  says  that  he  was  op- 
posed in  taking  possession  by  Madhub  Chun- 
der  Sandyal  actually y  but  ostensibly  by  Kishen 
•Koomar ;  that  the  Sandyal  and  he  (French) 
often  talked  the  matter  over ;  that  Kishen 
Koomar  was  the  servant  and  henameedar  of 
•Madhub  Sandyal ;  that  the  Sandyal  came  to 
him,  and  also  sent  to  him,  offering  to  take  the 
property  off  his  hands.  It  is  said  that  this 
is  the  evidence  of  a  party  interested.  It  is  so ; 
but  still  that  is  not  a  sufficient  ground  for  re- 
jecting it  as  unworthy  of  credit.  Now,  what 
have  the  defendants  done  to  refute  this  evi- 
dence, and  to  prove  that  Kishen  Koomar  was 
in  3^«£fyf</^  possession,  and  had  the  beneficial 
interest  in  the  property }  The  representa- 
tives of  Madhub  Sandyal  have  produced  no 
evidence,  and  in  this  reticence  have  perhaps 
-acted  wisely  ;  Kishen  Koomat  called  20  wit- 
nesses, of  whom  1 5  attended,  but  he  allowed 
them  to  leave  without  being  examined.  He 
cannot  say  that  the  Judge  would  not  take 
their  evidence,  for  the  Judge  had  passed  an 
order  that  the  witnesses  were  to  be  examined, 
and  the  defendants  alone  must  be  blamed  for 
•allowing  the  parties  to  leave  without  record- 
ing their  evidence  ;  either  he  did  not  think 
it  necessary  or  advisable  to  have  it  taken 
down,  or  he  hoped  to  have  a  ground  of  appeal 
on  the  score  of  defective  investigation.  He 
has  filed  no  receipts  for  rent  paid  to  the 
zemindars,  and  no  accounts  of  collection  made 
by  him  have  been  submitted  to  us.  We  wish 
the  evidence  on  this  point  were  more  conclu- 
sive ;  but  we  see  no  advantage  in  remanding 
the  case  for  further  local  investigation,  as  we 
think  that  evidence  now  taken  as  to  the  fact  of 
possession  would  be  altogether  unworthy  of 
credit,  and  the  defendants  must,  therefore, 
suffer  from  their  own  neglect. 

The  last  point  that  we  have  to  dispose  of 
relates  to  the  period  for  which  mesne-profits 
should  be  awarded.  The  Judge  has  awarded 
-mesne-profits  from  1258,  because  the 
plaintiff's  father  could,  at  any  time  during 
the  pendency  of  that  suit  (Kishen  Koomar 
^^ersus  Ishur  Moostuffy),  have  taken  posses- 


sion from  the  Moostuffy,  who  acknowledged 
Miss  French's  title.  But  the  Judge  for- 
gets that  the  Moostuffy  was  not  in  actnai 
possession  ;  that  Kishen  Koomar  or  the  San-: 
dyal  in  his  own  name  held  it  under  a  farmii^ 
lease,  and  was  in  possession  ;  and  that,  wh«ag 
French  did  try  with  the  assistance  of 
Magistrate  to  get  possession,  he  was  told 
so  long  as  the  farming  lease  contlniied, 
could  not  interfere  with  the  farmer,  and 
was  referred  to  the  Civil  Court.  We  thii 
therefore,  that  plaintiffs  are  entitled  to 
cover  mesne-profits  from  the  23rd  Aug! 
1253  7th  (December  1846),  and  on 
point  we  modify  the  Judge's  decision.  Plaii 
iffs  will  be  entitled  from  the  dale  al 
named  to  receive  from  the  defendants 
was  due  to  the  zemindars  under  the  fai 
lease  till  it  expired  in  1258,  and  from 
date  to  date  of  obtaining  possession  to  n 
from  them  as  trespassers  the  full  amoi 
mesne-profits  minus  such  sums  as  have 
paid  to  the  zemindars  as  rents.  The 
profits  will  be  ascertained  by  local  enqi 
and  will  bear  interest  from  the  date  on 
the  amount  is  ascertained  to  date  of  liqi 
tion.  We  dismiss  the  appeal  of 
Koomar,  No,  342,  and  of  Hurrosooiw 
and  others,  No.  343,  with  all  costs  and 
est  thereon  from  the  date  of  decisicMit 
we  decree  the  plaintiff's  appeal  in 
to  the  period  from  w-hich  she  is  entii 
recover  mesne-profits  with  costs  in  pi 
tion  and  interest  thereon. 


The  2nd  Februar>'  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
pherson,  Puisne  Judges. 

Act  VIII.  of  1859,  Sections  7  and  la^ 
Splitting:  of  cause  of  action. 

Case  No.  2431  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Judge  of  Nuddea^  dated  the  6th  August  ii 
reversing  a  decree  of  the  Principal  Si 
Ameen   of  that   District,   dated  the   ^tk* 
January  1864. 

Jumoona  Dassee  Chowdhranee   (Defends 

Appellant^ 

versus 

Ramasoonderee  Dassee  Chowdhranee 
(Plaintiff).  Respondent, 

Bahoos  Dehendro  Narnin  Bose  and  Aioi 
dro  Lall  Shome  for  Appellant. 
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Bakos  Dwarkana/h  Milter  and  Mo  hi  nee 
Mohun  Roy  for  Respondent. 

.  TIk  plaintiff  claimed  two  estates  (one  in  Raj  shah  ye 
lldtbe  other  in  Nuddea)  as  helongingf  to  her  deceased 
Mand,  alieging'  dispossession  by  the  principal  de- 
Ibibnt,  and  persons  claiming  under  her.  She  got  a 
iKRe  in  the  Kajshahye  Court  for  possession  of  the 
Inf  sttiute  in  that  district ;  and  then  sued  for  the  land 
i  Nuddea,  alleging  a  diflFerent  act  of  dispossession  from 
^alleged  in  tne  other  suit.  Held  that  the  object  of 
wA  sQJts  was  to  establish  the  plaintiff's  husband's  title, 
bd  to  obtain  possession  of  the  land  as  the  husband's 
Wow  and  representative ;  that  there  was  but  one  cause 
fWOaon;  and  thus  the  plaintiff  ought  to  have  proceed- 
^nder  Section  12,  Act  VIII.  of  1859,  and  included  her 
wkdaim  in  one  suit  brought  in  the  Couft  of  either 
Ittrict. 

t  The  only  point  to  be  decided  in  this 
be  is,  whether  the  suit  does  not  fall  within 
W  provisions  of  Section  7  of  Act  VIll. 
I  1859,  and  consequently  cannot  be  en- 
iUined.  The  following  are  the  facts  as 
pCj"  appear  from  the  judgment  of  the 
er  Appellate  Court.  The  plaintiff  con- 
d  herself  entitled  to  two  estates,  the 
lying  in  the  district  of  Rajshahye, 
M  the  other  in  the  district  of  Nuddea. 
fcc  claimed  them  as  having  belonged  to 
IT  deceased  husband  under  his  father's  will ; 
fe  alleged  that  she  was  dispossessed  of 
estates  by  the  defendant  Jumoona 
and  persons  holding  under  her ; 
na  Dassee  being  substantially  her 
opponent  as  to  both  estates.  Some  time 
Ae  plaintiff  sued  in  the  Rajshahye  Court 
the  land  situated  within  the  jurisdic- 
to  of  that  Court,  and  she  got  a  decree 
^  possession  of  those  lands.  She  now 
tnigs  the  present  suit  in  the  Court  of 
Ndca  for  the  lands  which  lie  in  Nuddea, 
fcging  that  she  was  dispossessed  by  the 
tfcndants  on  a  certain  day,  which  day  is 
^  to  the  date  of  the  dispossession  alleged 
^  the  former  suit  as  to  the  Rajshahye 
Bds.  The  Lower  Appellate  Court  has 
dd  that  the  case  does  not  fall  within  Section 
of  Act  VllI.  of  1&59.  inasmuch  as 
Kinct  acts  of  dispossession  are  alleged, 
Id  inasmuch  as  certain  persons  are  defend- 
^  in  this  suit,  and  may  have  some  interest 
IRS  result,  who  are  not  parlies  to  the  former 
n. 

We  think -that  the  decision  of  the  Lower 
ppcUate  Court  is  wrong.  Both  the  suits 
>ve  been,  in  fact,  instituted  by  the  plaint- 
t  for   the    purpose    of    establishing    her 

B  husband  s  title  under  his  father's  will, 
of  obtaining  possession  of  the  lands 
Ihcr  husband's  widow    and    represenia- 
P^    There  is  but  one  cause  of  action — m., 
denial  of  plaintiff's  title  under  the  will 


of  her  husband's  father:    and  it  was*her 
duty  to   have  proceeded  under  Section  12 
of  Act  VI n.  of  1859,  and  to  have  included 
her  whole   claim    in   one   suit   brought   by 
her  either  in  the  Rajshahye  Court  or  in  the 
Nuddea  Court.      It  is  said  that  there  are  two 
separate  causes  of  action,  inasmuch  as  the 
plaintiff  in  her  plaint  alleges  a  dispossession 
from  the  Nuddea  lands  on  a  date  different 
from  that  on  which  she  was  dispossessed  of 
the  Rajshahye  lands.     Further,  it  is  said  that 
the  defendants  in  the  two  suits  are  not  the 
same.     As  to  the  defendants  not  being  the 
same,   we   have   to   remark    that  Jumoona 
Dassee,   although    not    originally    made   a 
defendant,  has  now  been  added  as  one,  and 
defends  this  suit  as  she  defended  the  suit 
in   the   Rajshahye    Court.     It   is   true  that 
certain  other  persons  are  defendants  in  this 
suit,  who  were  no  parties  to  the  former  one. 
But  these  persons  merely  claim  to  hold  under 
Jumoona  Dassee  ;  and   the  Lower    Court, 
although  it  considered  it  not  impossible  that 
they  might  have  some  independent  defence 
of  their  own,  as  the  lease  which  they  had 
taken  from  Jumoona  had  expired,  and  they 
were     tenants    holding    over,     nevertheless 
finds  as  a  fact  that  their  possession  is  the 
possession  of  Jumoona,  and  that  Jumoona 
is  the  real  defendant  who  resists  the  claim 
of  the  plaintiff.     In  the  absence  of  a  dis- 
tinct finding  of  the  Lower  Court,  that  the 
interests  of  these   new  defendants  are  not 
identical   with  those   of    Jumoona   Dassee, 
and  that  she  is  not  the  sole  real  defendant, 
we  must  consider    it    as    established   that 
she  is  the  only  real  defendant  in  this  as 
she  was  in  the  former  suit.     And  we  think 
that  the  allegation  of  separate  acts  of  dis- 
possession does  not  affect  the  case.     All  the 
acts   of  ouster    complained   of   were   prior 
to  the  institution  of  the  first  suit,  and  should 
have  been  comprised  in  it,  as  their  being 
legal  or  illegal  depended  solely  on  the  ques- 
tion of  inheritance,  and  the  validity  of  the 
will  relied    on    by    the    plaintiff ;   and   the 
separate  acts  of  ouster,  so  long  as  they  were 
committed  by  the  same  persons  and  as  part 
of  the  same  contest,  would  not  form  distinct 
causes  of  action.     The  effect  of  bringing 
two  suits  instead  of  one  is,  that  the  defendant 
is   deprived  of  the  right  of  appeal  to  the 
Privy  Council,  which  she  would  have   had, 
if  the  whole  claim  had  been  included  in  one 
suit.      Under  all  the  circumstances  of  the 
case,  it  appears  to  us  that  the  former  suit 
did   not   include    the   whole    of   the  claim 
arising  out  of  the  plaintiff's  ^ause  of  action ; 
I  and  that,    the  plaintiff  having   omitted    to 
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Itf  of  these  accounts.     That   ihey    did 

ling  to  ascertain  that  all  the  collections 

re  credited  to  the  estate  does  not  appear, 

itisqniie  plain  that  in  the  matter  of  the 

mrsements  there  are  items  of  expenditure 

:h  ought  to  have  been  looked  into,  and 

never  to  have  been  allowed. 
)t  doubting  then  that  the  accounts  filed 
case  are  the  genuine  accounts  upon 
the  mortgagees  received  their  share  of 
assets  of  the  joint  estate,  but  being 
of  opinion  that  they  should  not  have 
satisfied  with  such  accounts,  we  cannot 
that  the  adjustment  of  accounts  be- 
the  plaintiff  and  defendant  ought  to  be 
upon  the  basis  of  these  accounts.     If, 
itppears  clear  to  *us,  items  of  expendi- 
have  been  included   in   the  accounts, 
are  altogether  unusual  and  prepos- 
it  is  not  unreasonable  to  infer  error 
lis-statement  in  the  receipts  also.  It  may 
the  mortgagees,  living  far  removed 
^the  property,  were  not  in  a  position  to 
a  strict  supervision  over  the  manage- 
i;but  it  was  their  duty  to  see  that  they 
[not  imposed  upon  by  either  assets  being 
or  expenses  entered   which    were 
irred.     Instead  of  doing  this,   they 
have  been  satisfied  to  receive  just 
paid  to  them,  and  they  cannot  ex- 
t,  because  they  have  neglected  to  ob- 
ar  full  share  of  the  yield  of  the  estate, 
mortgagor  is  to  be  contented  with 
le. 
being  then  reason  to  think  that  the 
filed,  though  genuine,  do  not  repre- 
true  state  of  the  receipts  and  dis- 
ints,  and  it  being  impossible  to  adjust 
between  the  parties  upon  the  basis 
accounts,  some  other  mode  of  ad- 
must  be  resorted  to.     A  local  in- 
tlon,  made  by  a  Court  Ameen  in  this 
^  we  think,  supplied  in  a  great  mea- 
materials   for  making  this   adjust- 
No  great  objection  has  been  made 
party  in   regard  to  this  invesiiga- 
a  careful  consideration  of  the  re- 
isfies  us  that  the  Ameen  has  con- 
the  investigation  with  care  and  im- 
Having  ascertained  from  the  ex- 
of  the  tenants  and  their  accounts 
gross  receipts  of  each  year  actually 
allows  for  collection  expenses  and 
mi  revenue,  and  so  strikes  a  balance. 
way  he  finds  that,  after  giving  the 
credit  for  interest,  and  debiting 
tihe  share  he  ought  to  have  received 
WW^proceeds,  a  sum  of  351545-1-1  is 
t^lCilklm  on  the  mortgage. 


We  have  no  reason  to  discredit  the  correct- 
ness of  this  account;  but  we  regret  that 
there  is  a  flaw  in  it,  occasioned,  however,  by 
no  fault  of  the  Ameen.  It  is  clear  that 
there  are  existing  tenants  of  the  estate  who 
did  not  appear  before  the  Ameen ;  and,  if  the 
amount  of  the  rents  paid  by  them  had  been 
ascertained  and  credited,  there  would,  no 
doubt,  be  a  corresponding  difference  in  the 
balance  in  favor  of  the  mortgagor.  Every 
penny  received  would  be  so  much  to  his 
benefit;  and  we  regret  that  the  incom- 
pleteness of  the  Ameen's  investigation,  in 
respect  to  the  accounts  of  those  ryots  who 
could  not  be  made  to  appear,  obliges  us 
to  direct  that  the  Ameen  be  deputed 
again  to  ascertain  from  the  ryots  them- 
selves, or  from  any  other  source,  what  the 
aggregate  of  the  rents  of  such  ryots  \t, 
and  what  effect  the  crediting  of  those  rents 
would  have  in  reducing  the  large  debt  still 
due  from  the  mortgagors.  The  Ameen's  re- 
port will  be  submitted  to  us  with  the  evidence 
upon  which  he  bases  it,  that  we  may  de- 
clare what  sum  is  still  due  on  the  mortgage, 
if  any  sum  is  due  at  all.  The  Judge  will 
be  directed  to  depute  the  same  Ameen  as 
before,  and  his  proceedings  must  be  brought 
to  a  close  with  all  practicable  despatch,  to 
which  effect  the  Judge  will  issue  instruc- 
tions to  the  Ameen. 

We  are  called  upon  to  give  an  opinion  as 
to  the  extent  of  the  plaintiff's  share  in  the 
mortgaged  property ;  but  we  think  it  un- 
necessary. It  is  not  likely  that  the  further 
investigation,  which  we  have  directed  the 
Ameen  to  make,  will  have  the  effect  of  re- 
ducing the  mortgage  debt  to  any  great 
extent.  There  will  still  be  a  considerable 
balance  due  to  the  mortgagee,  and  this  must  be 
paid  up  in  full  before  the  mortgage  can  be 
redeemed.  One  of  several  mortgagors  may 
redeem,  and  if  the  plaintiff,  who  is  one  of  the 
mortgagors,  chooses  to  pay  the  full  debt  upon 
the  mortgage,  the  mortgagee  must  lake  it, 
and  release  the  property,  no  matter  what 
the  share  of  the  plaintiff  in  the  suit  may  be. 
If  there  was  any  likelihood  that  the  result 
of  the  Ameen's  investigation  to  be  made 
would  be  to  show  that  the  mortgage  debt 
had  been  paid  off,  it  would  be  still  unneces- 
sary to  determine  what  the  plaintiff's  inter- 
est in  the  mortgaged  property  is. 

It  is  clear  he  is  one  of  several  joint  mort- 
gagors, and,  if  he  can  show  that  the  debt 
has  been  paid  off,  the  whole  properly  must 
be  given  up,  though  all  the  joint  mortgagors 
have  not  joined  in  the  suit  to  redeem.  We 
repeat  then  there  appears  to'us  no  occasiorn 
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sue  for  a  portion  of  her  claim,  the  present 
suit  for  the  portion  so  omitted  cannot  (by 
reasoi^of  Section  7  of  Act  VIII.  of  1859)  be 
entertained. 

The  appeal  is,  therefore,  allowed,  and  the 
plaintiff's  suit  is  dismissed  with  costs. 


The  2nd  February  1865. 
Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Mortg^ag^e — Accounts  (by  Mortg^ag^ee  of  frac- 
tioiud  share  of  an  estate  held  in  joint  tenancy) 
— Redemption  (by  one  of  several  joint  Mort- 
gragors). 

Case  No.  31  of  1864. 

Regular  Appeal  from  a  decision  of  the  Princi' 
pal  Sudder  Ameen  of  Monghyr^  in  the  Dis- 
trict of  Bhaugulporet  dated  the  J4th  December 
1863, 

Mirza  Ali  Reza  and  others  (Plaintiffs), 

Appellants^ 

versus 

Tarasoonderee  and  others  (Defendants), 

Respondents, 

Moonshee  Ameer  Ali  2Lnd  Mr,  C.  Gregory 

for  Appellants. 

Moulvie  Murhamut  Hossein  and  Baboos 
Dwarkanath  Mitter  and  Unnodapersad 
Banerjee  for  Respondents. 

It  is  the  duty  of  a  mortgagee  of  a  fractional  share  of 
an  estate  held  in  joint  tenancy  to  see  that  he  receives 
out  of  the  estate  all  that  the  mortgagor  ought  to  have 
received— not  only  that  all  assets  are  realized  and 
brought  to  account,  but  that  the  expenses  are  regulated 
with  care. 

One  of  several  joint  mortgagors  can  sue  alone  to 
redeem,  there  being  no  necessity  to  determine  the  ex- 
tent of  his  share  in  the  mortgaged  property. 

This  is  a  suit  to  redeem  a  mortgage  and 
to  recover  a  surplus  up  to  1264,  of  Rs. 
45,542-10-1. 

The  mortgage  was  given  in  1239  to  Kas- 
sinath  Sircar,  deceased,  by  Mirza  (iolam  Reza 
of  his  share  in  an  estate  held  in  joint 
tenancy,  and  the  plaintiff  in  ihe  suit  is  one  of 
the  heirs  of  the  mortgagors. 

The  answer  disputes  the  extent  of  the 
share  of  the  plaintiff,  and  denies  that  the 
debt  under  ihe  mortgage  has  been  paid  off 
out  of  the  usufruct. 

The  Principal  Sudder  Ameen,  after  deput- 
ing an  Ameen  to  enquire  into  the  siaie  of  the 
collections   from    1239    to    1264,    considers 
hat  there  is  stift  a  large  balance  due  to  the 


defendant  on  the  mortgage,  and  dismiss  the 
suit,  and  against  this  decision  the  plaintii 
appeals. 

It  is  admitted  that  the  collections  of  the 
entire  estate  were  made  by  the  joint  v»^ 
vants  of  all  the  proprietors.  The  defend* 
ants,  the  mortgagees,  have  filed  such  paj 
as  are  now  existing  to  show  what  the  yic 
of  the  entire  estate  has  been  for  the  entn 
period  for  which  they  have  held  the 
gage.  They  have  further  filed  an  ac( 
of  their  own,  which  they  have  swora 
which  professes  to  show  what  sums  out 
the  general  yield  have  reached  their  hai 
year  by  year. 

Now,  we  think  that,  under  the  circuinst 
ces  in  which  the  defendants  are  placed, 
being  mortgagees  of  a  fractional  share 
joint  estate  managed  by  common  servants  I 
the  whole  estate,   and   they  only  receii 
their    prop>ortional     share    of    the    gei 
assets,  and  having  nothing  to  do  with 
ing   the    collections,    the    accounts   w| 
they  have  filed  are  such  as  to  meet  the 
gations  imposed  upon  a  mortgagee  bj 
law. 

The  mortgagees  put  in  an  account  $1 
ing  what  they  have  actually  received 
first  to  last,  and  they  make  affidavit  that 
account  is  true.     The  general  account, 
being  in  their  hands,  were  called  for 
filed  by  Nidhaiah  Singh,  one  of  the  p 
tors  of  the  joint  estate;  and,  if  these  acco' 
are  such  as  the  Court  can  rely  upon, 
are  what  a. mortgagee  is  required  to 
and   afford   material  for  adjustment  of 
account  between   him   and   the  mort; 
The  first  question  then  we  have  to  co 
is,  are  the  accounts  to  be  relied  upon 
showing  the  true  state  of  the  income 
expenditure  of  the  estate  during  the 
that  the  mortgage  has  run  ? 

We   have  no  reason  to    doubt  that 
accounts   are   the  genuine   accounts  of 
whole  estate,  and  that  the  payments 
to  ihe  mortgagees  were  upon  these  acco 
But  it  is  also  clear  to  us  that  the  mort, 
ought  not  to  have  been  satisfied  with 
accounts  or  with  these  payments. 

It  is  the  duty  of  a  mortgagee  of  a 
tional  share  of  an  estate  held  in  joint  ten 
to  see  that  he   receives  out  of  the 
all    the   mortgagor    ought   to    have   r 
ed.     It  is  his  duty  to  see,  not  only  that 
assets  are  realized  and  brought  to  a 
but   that  the   expenses   are    regulated 
care.     There  is  no  evidence  that,  in 
to  the  accounts  filed,  the  defendants 
cised  the  slightest  caution  or  vigilance  ia^ 
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flatter  of  these  accounts.     That   ihey   did 
UTthing  to  ascertain  that  all  the  collections 
vcfc  credited  to  the  estate  does  not  appear, 
-lod  it  is  quite  plain  that  in  the  matter  of  the 
disborscments  there  are  items  of  expenditure 
ich  ought  to  have  been  looked  into,  and 
ht  never  to  have  been  allowed. 
Not  doubting  then  that  the  accounts  filed 
this  case  are  the  genuine  accounts  upon 
ich  the  mortgagees  received  their  share  of 
set  assets  of  the  joint  estate,  but  being 
It  of  opinion  that  they  should  not  have 
a  satisfied  with  such  accounts,  we  cannot 
that  the  adjustment  of  accounts  be- 
D  the  plaintiff  and  defendant  ought  to  be 
ly  upon  the  basis  of  these  accounts.     If, 
it  appears  clear  to  'us,  items  of  expendi- 
bave  been  included   in   the  accounts, 
ich  are  altogether  unusual  and   prepos- 
as,  it  is  not  unreasonable  to  infer  error 
mis-statement  in  the  receipts  also.  It  may 
that  the  mortgagees,  living  far  removed 
the  property,  were  not  in  a  position  to 
ise  a  strict  supervision  over  the  manage- 
t;  but  it  was  their  duty  to  see  that  they 
c  not  imposed  upon  by  either  assets  being 
held  or  expenses  entered   which    were 
incurred.     Instead  of   doing  this,   they 
to  have  been  satisfied   10  receive  just 
was  paid  to  them,  and  they  cannot  ex- 
that,  because  they  have  neglected  to  ob- 
their  full  share  of  the  yield  of  the  estate, 
the  mortgagor  is  to  be  contented  with 
same, 
ere  being  then  reason  to  think  that  the 
nts  filed,  though  genuine,  do  not  repre- 
tbe  true  state  of  the  receipts  and  dis- 
ents,  and  it  being  impossible  to  adjust 
nts  between  the  parlies  upon  the  basis 
«sc  accounts,  some  other  mode  of  ad- 
lent  must  be  resorted  to.     A  local  in- 
jgaiion,  made  by  a  Court  Ameen  in  this 
,  has,  we  think,  supplied  in  a  great  mea- 
the  materials   for   making   this   adjust- 
No  great  objection  has  been   made 
whcr  party  in   regard  to  this  invesiiga- 
and  a  careful  consideration  of  the  re- 
satisfies  us  that  the  Ameen  has  con- 
ed the  investigation  with  care  and  im- 
lity.    Having  ascertained  from  the  ex- 
tion  of  the  tenants  and  their  accounts 
the  gross  receipts  of  each  year  actually 
he  allows  for  collection  expenses  and 
rnment  revenue,  and  so  strikes  a  balance. 
**"«  way  he  finds  that,  after  giving  the 
igoe  credit  for  interest,  and  debiting 
with  the  share  he  ought  to  have  received 
net  proceeds,  a  sum  of  35,545-1-1  is 
^  to  htm  on  the  mortgage. 


We  have  no  reason  to  discredit  the  covect- 
ness  of  this  account ;  but  we  regret  that 
there  is  a  flaw  in  it,  occasioned,  however,  by 
no  fault  of  the  Ameen.  It  is  clear  that 
there  are  existing  tenants  of  the  estate  who 
did  not  appear  before  the  Ameen ;  and,  if  the 
amount  of  the  rents  paid  by  them  had  been 
ascertained  and  credited,  there  would,  no 
doubt,  be  a  corresponding  difference  in  the 
balance  in  favor  of  the  mortgagor.  Every 
penny  received  would  be  so  much  to  his 
benefit;  and  we  regret  that  the  incom- 
pleteness of  the  Ameen's  investigation,  in 
respect  to  the  accounts  of  those  ryots  who 
could  not  be  made  to  appear,  obliges  us 
to  direct  that  the  Ameen  be  deputed 
again  to  ascertain  from  the  ryots  them- 
selves, or  from  any  other  source,  what  the 
^S^S^regate  of  the  rents  of  such  ryots  is, 
and  what  effect  the  crediting  of  those  rents 
would  have  in  reducing  the  large  debt  still 
due  from  the  mortgagors.  The  Ameen's  re- 
port will  be  submitted  to  us  with  the  evidence 
upon  which  he  bases  it,  that  we  may  de- 
clare what  sum  is  still  due  on  the  mortgage, 
if  any  sum  is  due  at  all.  The  Judge  will 
be  directed  to  depute  the  same  Ameen  as 
before,  and  his  proceedings  must  be  brought 
to  a  close  with  all  practicable  despatch,  to 
which  effect  the  Judge  will  issue  instruc- 
tions to  the  Ameen. 

We  are  called  upon  to  give  an  opinion  as 
to  the  extent  of  the  plaintiff's  share  in  the 
mortgaged  property ;  but  we  think  it  un- 
necessary. It  is  not  likely  that  the  further 
investigation,  which  we  have  directed  the 
Ameen  to  make,  will  have  the  effect  of  re- 
ducing the  mortgage  debt  to  any  great 
extent.  There  will  still  be  a  considerable 
balance  due  to  the  mortgagee,  and  this  must  be 
paid  up  in  full  before  the  mortgage  can  be 
redeemed.  One  of  several  mortgagors  may 
redeem,  and  if  the  plaintiff,  who  is  one  of  the 
mortgagors,  chooses  to  pay  the  full  debt  upon 
the  mortgage,  the  mortgagee  must  take  it, 
and  release  the  property,  no  matter  what 
the  share  of  the  plaintiff  in  the  suit  may  be. 
If  ihere  was  any  likelihood  that  the  result 
of  the  Ameen's  investigation  to  be  made 
would  be  to  show  that  the  mortgage  debt 
had  been  paid  off,  it  would  be  still  unneces- 
sary to  determine  what  the  plaintiff's  inter- 
est in  the  mortgaged  property  is. 

It  is  clear  he  is  one  of  several  joint  mort- 
gagors, and,  if  he  can  show  that  the  debt 
has  been  paid  off,  the  whole  property  must 
be  given  up,  though  all  the  joint  mortgagors 
have  not  joined  in  the  suit  to  redeem.  We 
repeat  then  there  appears  to'us  no  occasiofn 
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sue  for  a  portion  of  her  claim,  the  present 
suit  for  the  portion  so  omitted  cannot  (by 
reasoi^of  Section  7  of  Act  VIII.  of  1859)  be 
entertained. 

The  appeal  is,  therefore,  allowed,  and  the 
plaintiff's  suit  is  dismissed  with  costs. 


The  2nd  February  1865. 
Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Mortgfage — Accounts  (by  Mortg^agfce  of  frac- 
tional share  of  an  estate  held  in  joint  tenancy) 
— Redemption  (by  one  of  several  joint  Mort- 
gagors). 

Case  No.  31  of  1864. 

Regular  Appeal  from  a  decision  of  the  Princi- 
pal Sudder  Ameen  of  Monghyr^  in  the  Dis- 
trict  of  Bhaugulpore^  dated  the  14th  December 
1863. 

Mirza  AH  Reza  and  others  (Plaintiffs), 

Appellants^ 

versus 

Tarasoonderee  and  others  (Defendants), 

Respondents, 

Moonshee  Ameer  Ali  and  Mr.  C,  Gregory 

for  Appellants. 

Moulvie  Murhamut  Hossein  and  Bahoos 
Dwarkanath  Miiter  and  Unnodapersad 
Banerjee  for  Respondents. 

It  is  the  duty  of  a  mortgagee  of  a  fractional  share  of 
an  estate  held  in  joint  tenancy  to  see  that  he  receives 
put  of  the  estate  all  that  the  mortgagor  ought  to  have 
received— not  only  that  all  assets  are  realized  and 
brought  to  account,  but  that  the  expenses  are  regulated 
with  care. 

One  of  several  joint  mortgagors  can  sue  alone  to 
redeem,  there  being  no  necessity  to  determine  the  ex- 
tent of  his  share  in  the  mortgaged  property. 

This  is  a  suit  to  redeem  a  mortgage  and 
to  recover  a  surplus  up  to  1264,  of  Rs. 
45,542-10-1. 

The  mortgage  was  given  in  1239  ^o  Kas- 
sinath  Sircar,  deceased,  by  Mirza  (ioiam  Reza 
of  his  share  in  an  estate  held  in  joint 
tenancy,  and  the  plaintiff  in  the  suit  is  one  of 
the  heirs  of  the  mortgagors. 

The  answer  disputes  the  extent  of  the 
share  of  the  plaintiff,  and  denies  that  the 
debt  under  the  mortgage  has  been  paid  off 
out  of  the  usufruct. 

The  Principal  Sudder  Ameen,  after  deput- 
ing an  Ameen  to  enquire  into  the  state  of  the 
collections  from  1239  to  1264,  considers 
that  there  is  stil\  a  large  balance  due  to  the 


defendant  on  the  mortgage,  and  dismistesthe 
suit,  and  against  this  decision  the  plaindff 
appeals. 

It  is  admitted  that  the  collections  of  the 
entire  estate  were  made  by  the  joint  sWi 
vants  of  all  the  proprietors.  The  defend* 
ants,  the  mortgagees,  have  filed  such  papeq 
as  are  now  existing  to  show  what  the  yielj 
of  the  entire  estate  has  been  for  the  enti]i| 
period  for  which  they  have  held  the  nunt 
gage.  They  have  further  filed  an  accoai| 
of  their  own,  which  they  have  swora  ttj 
which  professes  to  show  what  sums  out  d 
the  general  yield  have  reached  their  hai 
year  by  year. 

Now,  we  think  that,  under  the  circomsti 
ces  in  which  the  defendants  are  placed, 
being  mortgagees  of  a  fractional  share  o(j 
joint  estate  managed  by  common  servants 
the  whole  estate,   and   they  only  recci^" 
their    proportional     share    of    the    gei 
assets,  and  having  nothing  to  do  with 
ing   the    collections,    the    accounts   vl 
they  have  filed  are  such  as  to  meet  the 
gations  imposed  upon  a  mortgagee  by 
law. 

The  mortgagees  put  in  an  account  si 
ing  what  they  have  actually  received  ff 
first  to  last,  and  they  make  affidavit  that 
account  is  true.     The  general  account, 
being  in  their  hands,  were  called  for 
filed  by  Nidhaiah  Singh,  one  of  the  pre 
tors  of  the  joint  estate;  and,  if  these  ac( 
are  such  as  the  Court  can  rely  upon, 
are  what  a. mortgagee  is  required  to 
and   afford   material  for  adjustment  of 
account  between   him   and   the  mort^ 
The  first  question  then  we  have  to  coi 
is,  are  the  accounts  to  be  relied  upon 
showing  the  true  state  of  the  income 
expenditure  of  the  estate  during  the 
that  the  mortgage  has  run  ? 

We  have   no  reason  to    doubt  that 
accounts  are  the  genuine  accounts  of 
whole  estate,  and  that  the  payments 
to  the  mortgagees  were  upon  these  accoi 
But  it  is  also  clear  to  us  that  the  mori 
ought  not  to  have  been  satisfied  with 
accounts  or  with  these  payments. 

It  is  the  duty  of  a  mortgagee  of  a  fi 
tional  share  of  an  estate  held  in  joint  tenr 
to  see  that  he   receives  out  of  the 
all    the   mortgagor    ought   to    have 
ed.     It  is  his  duty  to  see,  not  only  that 
assets  are  realized  and  brought  to  ac(  ^ 
but   that  the   expenses  are    regulated 
care.     There  is  no  evidence  that,  in 
to  the  accounts  filed,  the  defendants  < 
cised  the  slightest  caution  or  vigilance 
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natter  of  these  accounts.     That   they    did 

uything  to  ascertain  that  all  the  collections 

were  credited  to  the  estate  does  not  appear, 

lod  it  is  quite  plain  that  in  the  matter  of  the 

1  disbursements  there  are  items  of  expenditure 

;.tiiich  ought  to  have  been  looked  into,  and 

ht  never  to  have  been  allowed. 

Not  doubting  then  that  the  accounts  filed 

this  case  are  the  genuine  accounts  upon 

ich  the  mortgagees  received  their  share  of 

net  assets  of  the  joint  estate,  but  being 

y  of  opinion  that  they  should  not  have 

n  satisfied  with  such  accounts,  we  cannot 

that  the  adjustment  of  accounts  be- 

n  the  plaintiff  and  defendant  ought  to  be 

ly  upon  the  basis  of  these  accounts.     If, 

k  appears  clear  to  'us,  items  of  expendi- 

have  been   included    in   the  accounts, 

ich  are  altogether  unusual  and   prepos- 

ii  is  not  unreasonable  to  infer  error 

mis-statement  in  the  receipts  also.  It  may 

that  the  mortgagees,  living  far  removed 

the  properly,  were  not  in  a  position  to 

ise  a  strict  supervision  over  the  manage- 

t;bQt  it  was  their  duty  to  see  that  they 

e  not  imposed  upon  by  either  assets  being 

bcJd  or  expenses   entered   which    were 

incurred.     Instead  of   doing  this,    they 

to  have  been  satisfied  to  receive  just 

was  paid  to  ihem,  and  they  cannot  ex- 

tbat,  because  they  have  neglected  to  ob- 

thcir  fall  share  of  the  yield  of  the  estate, 

%  the  mortgagor   is  to  be  contented  with 

same. 

ere  being  then  reason  to  think  that  the 
ts  filed,  though  genuine,  do  not  repre- 
the  true  state  of  the  receipts  and  dis- 
ents,  and  it  being  impossible  to  adjust 
between  the  parlies  upon  the  basis 
cse  accounts,  some  other  mode  of  ad- 
nt  must  be  resorted  to.     A  local   in- 
gation,  made  by  a  Court  Ameen  in  this 
has,  we  think,  supplied  in  a  great  mea- 
Ihe  materials   for  making  this   adjust- 
No  great  objection  has  been   made 
^ther  party  in   regard  to  this  invesiiga- 
and  a  careful  consideration  of  the  re- 
satisfies  us  that  the  Ameen   has  con- 
*d  the  investigation  with  care  and  im- 
lity.    Having  ascertained  from  the  ex- 
tion  of  the  tenants  and  their  accounts 
the  gross  receipts  of  each  year  actually 
he  allows  for  collection  expenses  and 
niinem  revenue,  and  so  strikes  a  balance. 
*^*  way  he  finds  that,  after  giving  the 
gee  credit  for  interest,  and  debiting 
with  the  share  he  ought  to  have  received 
net  proceeds,  a  sum  of  35.545-1-1  is 
to  htm  on  the  mortgage. 


i&tt 


We  have  no  reason  to  discredit  the  covect- 
ness  of  this  account;  but  we  regret  that 
there  is  a  flaw  in  it,  occasioned,  however,  by 
no  fault  of  the  Ameen.  It  is  clear  that 
there  are  existing  tenants  of  the  estate  who 
did  not  appear  before  the  Ameen ;  and,  if  the 
amount  of  the  rents  paid  by  them  had  been 
ascertained  and  credited,  there  would,  no 
doubt,  be  a  corresponding  difference  in  the 
balance  in  favor  of  the  mortgagor.  Every 
penny  received  would  be  so  much  to  his 
benefit;  and  we  regret  that  the  incom- 
pleteness of  the  Ameen's  investigation,  in 
respect  to  the  accounts  of  those  ryots  who 
could  not  be  made  to  appear,  obliges  us 
to  direct  that  the  Ameen  be  deputed 
again  to  ascertain  from  the  ryotS  them- 
selves, or  from  any  other  source,  what  the 
aggregate  of  the  rents  of  such  ryots  l5, 
and  what  effect  the  crediting  of  those  rents 
would  have  in  reducing  the  large  debt  still 
due  from  the  mortgagors.  The  Ameen's  re- 
port will  be  submitted  to  us  with  the  evidence 
upon  which  he  bases  it,  that  we  may  de- 
clare what  sum  is  still  due  on  the  mortgage, 
if  any  sum  is  due  at  all.  The  Judge  will 
be  directed  to  depute  the  same  Ameen  as 
before,  and  his  proceedings  must  be  brought 
to  a  close  with  all  practicable  despatch,  to 
which  effect  the  Judge  will  issue  instruc- 
tions to  the  Ameen. 

We  are  called  upon  to  give  an  opinion  as 
to  the  extent  of  the  plaintiff's  share  in  the 
mortgaged  properly ;  but  we  think  it  un- 
necessary. It  is  not  likely  that  the  further 
investigation,  which  we  have  directed  the 
Ameen  to  make,  will  have  the  effect  of  re- 
ducing the  mortgage  debt  to  any  great 
extent.  There  will  still  be  a  considerable 
balance  due  to  the  mortgagee,  and  this  must  be 
paid  up  in  full  before  the  mortgage  can  be 
redeemed.  One  of  several  mortgagors  may 
redeem,  and  if  the  plaintiff,  who  is  one  of  the 
mortgagors,  chooses  to  pay  the  full  debt  upon 
the  mortgage,  the  mortgagee  must  take  it, 
and  release  the  property,  no  matter  what 
the  share  of  the  plaintiff  in  the  suit  may  be. 
If  there  was  any  likelihood  that  the  result 
of  the  Ameen's  investigation  to  be  made 
would  be  to  show  that  the  mortgage  debt 
had  been  paid  off,  it  would  be  still  unneces- 
sary to  determine  what  the  plaintiff's  inter- 
est in  the  mortgaged  properly  is. 

It  is  clear  he  is  one  of  several  joint  mort- 
gagors, and,  if  he  can  show  that  the  debt 
has  been  paid  off,  the  whole  property  must 
be  given  up,  though  all  the  joint  mortgagors 
have  not  joined  in  the  suit  to  redeem.  We 
repeat  then  there  appears  t6*us  no  occasicrn 
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sue  for  a  portion  of  her  claim,  the  present 
suit  for  the  portion  so  omitted  cannot  (by 
reasoi^of  Section  7  of  Act  VIII.  of  1859)  be 
entertained. 

The  appeal  is,  therefore,  allowed,  and  the 
plaintiff's  suit  is  dismissed  with  costs. 


The  2nd  February  1865. 
Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  fudges. 

Mortgfage — Accounts  (by  Mortgag^ee  of  frac- 
tional share  of  an  estate  held  in  joint  tenancy) 
— Redemption  (by  one  of  several  joint  Mort- 
gagors). 

Case  No.  31  of  1864. 

Regular  Appeal  from  a  decision  of  the  Princi- 
pal Sudder  Ameen  o^  Monghyr,  in  the  Dis- 
trict of  Bhaugulpore^  dated  the  14th  December 
1863, 

Mirza  Ali  Reza  and  others  (Plaintiffs), 

Appellants^ 

versus 

Tarasoonderee  and  others  (Defendants), 

Respondents, 

Moonshee  Ameer  Ali  and  Mr,  C,  Gregory 

for  Appellants. 

Moulvie  Murhamut  Hossein  and  Bahoos 
Dwarkanath  Mitter  and  Unnodapersad 
Banerjee  for  Respondents. 

It  is  the  duty  of  a  mortg^ag-ee  of  a  fractional  share  of 
an  estate  held  in  joint  tenancy  to  see  that  he  receives 
put  of  the  estate  all  that  the  mortgag-or  ought  to  have 
received— not  only  that  all  assets  are  realized  and 
brought  to  account,  but  that  the  expenses  are  regulated 
with  care. 

One  of  several  joint  mortgagors  can  sue  alone  to 
redeem,  there  being  no  necessity  to  determine  the  ex- 
tent of  his  share  in  the  mortgaged  property. 

This  is  a  suit  to  redeem  a  mortgage  and 
to  recover  a  surplus  up  to  1264,  of  Rs. 
45,542-10-1. 

The  mortgage  was  given  in  1239  to  Kas- 
sinath  Sircar,  deceased,  by  Mirza  (ioiam  Reza 
of  his  share  in  an  estate  held  in  joint 
tenancy,  and  the  plaintiff  in  the  suit  is  one  of 
the  heirs  of  the  mortgagors. 

The  answer  disputes  the  extent  of  the 
share  of  the  plaintiff,  and  denies  that  the 
debt  under  the  mortgage  has  been  paid  off 
out  of  the  usufruct. 

The  Principal  Sudder  Ameen,  after  deput- 
ing an  Ameen  to  enquire  into  the  state  of  the 
collections  from  1239  to  1264,  considers 
that  there  is  stil\  a  large  balance  due  to  the 


defendant  on  the  mortgage,  and  dismistesthe 
suit,  and  against  this  decision  the  plaintif 
appeals. 

It  is  admitted  that  the  collectionB  of  the 
entire  estate  were  made  by  the  joint  sei^ 
vants  of  all  the  proprietors.  The  defend- 
ants, the  mortgagees,  have  filed  such  papea 
as  are  now  existing  to  show  what  the  yiet| 
of  the  entire  estate  has  been  for  the  entiii 
period  for  which  they  have  held  the  mr" 
gage.  They  have  further  filed  an  ac 
of  their  own,  which  they  have  sworn 
which  professes  to  show  what  sums  out 
the  general  yield  have  reached  their  ha 
year  by  year. 

Now,  we  think  that,  under  the  circamsli 
ces  in  which  the  defendants  are  placed, 
being  mortgagees  of  a  fractional  share  of 
joint  estate  managed  by  common  servants 
the  whole   estate,   and   they  only  recd^ 
their    proportional     share    of    the    ge 
assets,  and  having  nothing  to  do  with 
ing   the    collections,    the    accounts   w; 
they  have  filed  are  such  as  to  meet  the 
gations  imposed  upon  a  mortgagee  bj 
law. 

The  mortgagees  put  in  an  account  si 
ing  what  they  have  actually  received  fi 
first  to  last,  and  they  make  affidavit  that 
account  is  true.     The  general  account, 
being  in  their  hands,  were  called  for 
filed  by  Nidhaiah  Singh,  one  of  the  p 
tors  of  the  joint  estate;  and,  if  these  a 
are  such  as  the  Court  can  rely  upon, 
are  what  a. mortgagee  is  required  to 
and   afford   material  for  adjustment  of 
account  between   him   and   the  mort 
The  first  question  then  w^e  have  to  co 
is,  are  the  accounts  to  be  relied  upoa 
showing  the  true  state  of  the  income 
expenditure  of  the  estate  during  the 
that  the  mortgage  has  run  ? 

We  have   no  reason  to    doubt  that 
accounts  are   the  genuine   accounts  of 
whole  estate,  and  that  the  pa}'ments 
to  the  mortgagees  were  upon  these  acco 
But  it  is  also  clear  to  us  that  the  mo 
ought  not  to  have  been  satisfied  with 
accounts  or  with  these  payments. 

It  is  the  duty  of  a  mortgagee  of  a 
tional  share  of  an  estate  held  in  joint  ten 
to  see  that  he   receives  out  of  the 
all    the  mortgagor    ought   to    have   n 
ed.     It  is  his  duty  to  see,  not  only  that 
assets  are  realized  and  brought  to  a 
but   that  the   expenses  are    regulated 
care.     There  is  no  evidence  that,  in 
to  the  accounts  filed,  the  defendants 
cised  the  slightest  caution  or  vigilance 
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■  aattcr  of  these  accounts.  That  ihey  did 
I  asTthing  to  ascertain  that  all  the  collections 
!  wcfc  credited  to  the  estate  does  not  appear, 
|ind  it  is  quite  plain  that  in  the  matter  of  the 
disbarsements  there  are  items  of  expenditure 
which  ought  to  have  been  looked  into,  and 
ht  never  to  have  been  allowed. 
Not  doubting  then  that  the  accounts  filed 
this  case  are  the  genuine  accounts  upon 
ch  the  mortgagees  received  their  share  of 
net  assets  of  the  joint  estate,  but  being 
ly  of  opinion  that  they  should  not  have 
n  satisfied  with  such  accounts,  we  cannot 
that  the  adjustment  of  accounts  be- 
n  the  plaintiff  and  defendant  ought  to  be 
iy  upon  the  basis  of  these  accounts.  If, 
it  appears  clear  to  'us,  items  of  expendi- 
have  been  included  in  the  accounts, 
ich  are  altogether  unusual  and  prepos- 
ns,  it  is  not  unreasonable  to  infer  error 
mis-statement  in  the  receipts  also.  It  may 
that  the  mortgagees,  living  far  removed 
the  property,  were  not  in  a  position  to 
else  a  strict  supervision  over  the  manage- 
t;bat  it  was  their  duty  to  see  that  they 
e  not  imposed  upon  by  either  assets  being 
id  or  expenses  entered  which  were 
incurred.  Instead  of  doing  this,  they 
to  have  been  satisfied  to  receive  just 
was  paid  to  them,  and  they  cannot  ex- 
tbat,  because  they  have  neglected  to  ob- 
their  foil  share  of  the  yield  of  the  estate, 
the  mortgagor  is  to  be  contented  with 
same. 

ere  being  then  reason  to  think  that  the 
ts  filed,  though  genuine,  do  not  repre- 
the  true  state  of  the  receipts  and  dis- 
ents,  and  it  being  impossible  to  adjust 
0ls  between  the  parlies  upon  the  basis 
accounts,  some  other  mode  of  ad- 
«nl  must  be  resorted  to.     A  local  in- 
gation,  made  by  a  Court  Ameen  in  this 
,  has,  we  think,  supplied  in  a  great  mea- 
the  materials   for  making  this   adjust- 
No  great  objection  has  been  made 
wher  party  in   regard  to  this  invesiiga- 
and  a  careful  consideration  of  the  re- 
satisfies  us  that  the  Ameen  has  con- 
ed the  investigation  with  care  and  im- 
Hty.    Having  ascertained  from  the  ex- 
tion  of  the  tenants  and  their  accounts 
the  gross  receipts  of  each  year  actually 
he  allows  for  collection  expenses  and 
njmem  revenue,  and  so  strikes  a  balance. 
*i3  way  he  finds  that,  after  giving  the 
Roe  credit  for  interest,  and  debiting 
with  the  share  he  ought  to  have  r'eceived 
^net  proceeds,  a  sum  of  35,545-1-1  is 
we  to  him  on  the  mortgage. 


We  have  no  reason  to  discredit  the  coK^ect- 
ness  of  this  account;  but  we  regret  that 
there  is  a  flaw  in  it,  occasioned,  however,  by 
no  fault  of  the  Ameen.  It  is  clear  that 
there  are  existing  tenants  of  the  estate  who 
did  not  appear  before  the  Ameen ;  and,  if  the 
amount  of  the  rents  paid  by  them  had  been 
ascertained  and  credited,  there  would,  no 
doubt,  be  a  corresponding  difference  in  the 
balance  in  favor  of  the  mortgagor.  Every 
penny  received  would  be  so  much  to  his 
benefit;  and  we  regret  that  the  incom- 
pleteness of  the  Ameen's  investigation,  in 
respect  to  the  accounts  of  those  ryots  who 
could  not  be  made  to  appear,  obliges  us 
to  direct  that  the  Ameen  be  deputed 
again  to  ascertain  from  the  ryots  them- 
selves, or  from  any  other  source,  what  the 
aggregate  of  the  rents  of  such  ryots  1$, 
and  what  effect  the  crediting  of  those  rents 
would  have  in  reducing  the  large  debt  still 
due  from  the  mortgagors.  The  Ameen's  re- 
port will  be  submitted  to  us  with  the  evidence 
upon  which  he  bases  it,  that  we  may  de- 
clare what  sum  is  still  due  on  the  mortgage, 
if  any  sum  is  due  at  all.  The  Judge  will 
be  directed  to  depute  the  same  Ameen  as 
before,  and  his  proceedings  must  be  brought 
to  a  close  with  all  practicable  despatch,  to 
which  effect  the  Judge  will  issue  instruc- 
tions to  the  Ameen. 

We  are  called  upon  to  give  an  opinion  as 
to  the  extent  of  the  plaintiff's  share  in  the 
mortgaged  property ;  but  we  think  it  un- 
necessary. It  is  not  likely  that  the  further 
investigation,  which  we  have  directed  the 
Ameen  to  make,  will  have  the  effect  of  re- 
ducing the  mortgage  debt  to  any  great 
extent.  There  will  still  be  a  considerable 
balance  due  to  the  mortgagee,  and  this  must  be 
paid  up  in  full  before  the  mortgage  can  be 
redeemed.  One  of  several  mortgagors  may 
redeem,  and  if  the  plaintiff,  who  is  one  of  the 
mortgagors,  chooses  to  pay  the  full  debt  upon 
the  mortgage,  the  mortgagee  must  take  it, 
and  release  the  properly,  no  matter  what 
the  share  of  the  plaintiff  in  the  suit  may  be. 
If  there  was  any  likelihood  that  the  result 
of  the  Ameen's  investigation  to  be  made 
would  be  to  show  that  the  mortgage  debt 
had  been  paid  off,  it  would  be  still  unneces- 
sary to  determine  what  the  plaintiff's  inter- 
est in  the  mortgaged  properly  is. 

It  is  clear  he  is  one  of  several  joint  mort- 
gagors, and,  if  he  can  show  that  the  debt 
has  been  paid  off,  the  whole  properly  must 
be  given  up,  though  all  the  joint  mortgagors 
have  not  joined  in  the  suit  to  redeem.  We 
repeat  then  there  appears  td'us  no  occasicrn 
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sue  for  a  portion  of  her  claim,  the  present 
suit  for  the  portion  so  omitted  cannot  (by 
reasoi^of  Section  7  of  Act  VIII.  of  1859)  be 
entertained. 

The  appeal  is,  therefore,  allowed,  and  the 
plaintiff's  suit  is  dismissed  with  costs. 


The  2nd  February  1865. 
Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Mortgfage — Accounts  (by  Mortg^ag^ee  of  frac- 
tioMil  share  of  an  estate  held  in  joint  tenancy) 
— Redemption  (by  one  of  several  joint  Mort- 
gagors). 

Case  No.  31  of  1864. 

Regular  Appeal  from  a  decision  of  the  Princi- 
pal  Sudder  Ameen  of  Monghyr^  in  the  Dis- 
trict of  Bhaugulpore^  dated  the  14th  December 
1863. 

Mirza  AH  Reza  and  others  (Plaintiffs), 

Appellants^ 

versus 

Tarasoonderee  and  others  (Defendants), 

Respondents, 

Moonshee  Ameer  Ali  and  Mr.  C,  Gregory 

for  Appellants. 

Moulvie  Murhamut  Hossein  and  Bahoos 
Dwarkanath  Mi  tier  and  Unnodapersad 
Banerjee  for  Respondents. 

It  is  the  duty  of  a  mortgragee  of  a  fractional  share  of 
Hn  estate  held  in  joint  tenancy  to  see  that  he  receives 
out  of  the  estate  all  that  the  mortg^ag^or  ought  to  have 
received— not  only  that  all  assets  are  realized  and 
brought  to  account,  but  that  the  expenses  are  regulated 
with  care. 

One  of  several  joint  mortgagors  can  sue  alone  to 
redeem,  there  being  no  necessity  to  determine  the  ex- 
lent  of  his  share  in  the  mortgaged  property. 

This  is  a  suit  to  redeem  a  mortgage  and 
to  recover  a  surplus  up  to  1264,  of  Rs. 
45,542-10-1. 

The  mortgage  was  given  in  1239  to  Kas- 
sinath  Sircar,  deceased,  by  Mirza  (iolam  Reza 
of  his  share  in  an  estate  held  in  joint 
tenancy,  and  the  plaintiff  in  the  suit  is  one  of 
the  heirs  of  the  mortgagors. 

The  answer  disputes  the  extent  of  the 
share  of  the  plaintiff,  and  denies  that  the 
debt  under  the  mortgage  has  been  paid  off 
out  of  the  usufruct. 

The  Principal  Sudiler  Ameen,  after  deput- 
ing an  Ameen  to  enquire  into  the  state  of  the 
collections  from  1239  to  1264,  considers 
that  there  is  stil\  a  large  balance  due  to  the 


defendant  on  the  mortgage,  and  dismistestb 
suit,  and  against  this  decision  the  plaintii 
appeals. 

It  is  admitted  that  the  collections  of  th 
entire  estate  were  made  by  the  joint  sa 
vants  of  all  the  proprietors*  The  defend 
ants,  the  mortgagees,  have  filed  such  papa 
as  are  now  existing  to  show  what  the  yid 
of  the  entire  estate  has  been  for  the  entii 
period  for  which  they  have  held  the  moil 
gage.  They  have  further  filed  an  acconl 
of  their  own,  which  they  have  sworn  t 
which  professes  to  show  what  sums  out  i 
the  general  yield  have  reached  their  bao^ 
year  by  year. 

Now,  we  think  that,  under  the  circi 
ces  in  which  the  defendants  are  placed, 
being  mortgagees  of  a  fractional  share  of^ 
joint  estate  managed  by  common  servants 
the  whole   estate,   and   they  only  receii 
their    proportional     share    of    the    gei 
assets,  and  having  nothing  to  do  with 
ing   the    collections,    the    accounts   wi 
they  have  filed  are  such  as  to  meet  the 
gations  imposed  upon  a  mortgagee  bj 
law. 

The  mortgagees  put  in  an  account 
ing  what  they  have  actually  received 
first  to  last,  and  they  make  affidavit  that 
account  is  true.     The  general  account, 
being  in  their  hands,  were  called  for 
filed  by  Nidhaiah  Singh,  one  of  the  pi 
tors  of  the  joint  estate;  and,  if  these  a( 
are  such  as  the  Court  can  rely  upon, 
are  what  a  mortgagee  is  required  to 
and   afford   material  for  adjustment  of 
account  between   him   and   the  mort( 
The  first  question  then  we  have  to  cow 
is,  are  the  accounts  to  be  relied  npoQ 
showing  the  true  state  of  the  income 
expenditure  of  the  estate  during  the 
that  the  mortgage  has  run  ? 

We  have  no  reason  to  doubt  that 
accounts  are  the  genuine  accounts  of 
whole  estate,  and  that  the  payments 
to  the  mortgagees  were  upon  these  accoi 
But  it  is  also  clear  to  us  that  the  mortgaj 
ought  not  to  have  been  satisfied  with 
accounts  or  with  these  payments. 

It  is  the  duty  of  a  mortgagee  of  a  fi 
tional  share  of  an  estate  held  in  joint  teni 
to  see   that  he   receives  out  of  the 
all    the  mortgagor    ought   to   have  re 
ed.     It  is  his  duty  to  see,  not  only  tbat^ 
assets  are  realized  and  brought  to  acf 
but   that  the   expenses  are   regulated 
care.     There  is  no  evidence  that,  in  "^ 
to  the  accounts  filed,  the  defendants 
cised  the  slightest  caution  or  vigilaacc'*' 
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matter  of  these  accounts.  That  ihey  did 
|.  tojlhing  to  ascertain  that  all  the  collections 
■  were  credited  to  the  estate  does  not  appear, 
lod  it  is  quite  plain  that  in  the  matter  of  the 
disbursements  there  are  items  of  expenditure 
»«bich  ought  to  have  been  looked  into,  and 
never  to  have  been  allowed. 
Not  doubting  then  that  the  accounts  filed 
this  case  are  the  genuine  accounts  upon 
ich  the  mortgagees  received  their  share  of 
net  assets  of  the  joint  estate,  but  being 
It  of  opinion  that  they  should  not  have 
a  satisfied  with  such  accounts,  we  cannot 
that  the  adjustment  of  accounts  be- 
thc  plaintiff  and  defendant  ought  to  be 
ly  upon  the  basis  of  these  accounts.  If, 
appears  clear  to  *us,  items  of  expendi- 
have  been  included  in  the  accounts, 
h  are  altogether  unusual  and  prepos- 
OS,  it  is  not  unreasonable  to  infer  error 
mis-statement  in  the  receipts  also.  It  may 
that  the  mortgagees,  living  far  removed 
the  property,  were  not  in  a  position  to 
ise  a  strict  supervision  over  the  manage- 
;  but  it  was  their  duty  to  see  that  they 
not  imposed  upon  by  either  assets  being 
Id  or  expenses  entered  which  were 
incurred.  Instead  of  doing  this,  they 
to  have  been  satisfied  to  receive  just 
was  paid  to  them,  and  they  cannot  ex- 
ibat,  because  they  have  neglected  to  ob- 
their  fall  share  of  the  yield  of  the  estate, 
the  mortgagor  is  to  be  contented  with 
same. 

ere  being  then  reason  to  think  that  the 
ts  filed,  though  genuine,  do  not  repre- 
the  true  state  of  the  receipts  and  dis- 
ments,  and  it  being  impossible  to  adjust 
Dts  between  the  parlies  upon  the  basis 
accounts,  some  other  mode  of  ad- 
«nt  must  be  resorted  to.     A  local  in- 
igation,  made  by  a  Court  Ameen  in  this 
,  has,  we  think,  supplied  in  a  great  mea- 
the  materials   for  making  this   ad  Just- 
in   No  great  objection  has  been  made 
•iihcr  party  in   regard  to  this  invesiiga- 
and  a  careful  consideration  of  the  re- 
satisfies  us  that  the  Ameen  has  con- 
ed the  investigation  with  care  and  im- 
lity.    Having  ascertained  from  the  ex- 
ion  of  the  tenants  and  their  accounts 
the  gross  receipts  of  each  year  actually 
he  allows  for  collection  expenses  and 
tnent  revenue,  and  so  strikes  a  balance. 
*is  way  he  finds  that,  after  giving  the 
gagec  credit  for  interest,  and  debiting 
with  the  share  he  ought  to  have  received 
fc  net  proceeds,  a  sum  of  35,545-1-1  is 
*w  to  him  on  the  mortgage. 


We  have  no  reason  to  discredit  the  correct- 
ness of  this  account;  but  we  regret  that 
there  is  a  flaw  in  it,  occasioned,  however,  by 
no  fault  of  the  Ameen.  It  is  clear  that 
there  are  existing  tenants  of  the  estate  who 
did  not  appear  before  the  Ameen ;  and,  if  the 
amount  of  the  rents  paid  by  them  had  been 
ascertained  and  credited,  there  would,  no 
doubt,  be  a  corresponding  difference  in  the 
balance  in  favor  of  the  mortgagor.  Every 
penny  received  would  be  so  much  to  his 
benefit;  and  we  regret  that  the  incom- 
pleteness of  the  Ameen's  investigation,  in 
respect  to  the  accounts  of  those  ryots  who 
could  not  be  made  to  appear,  obliges  us 
to  direct  that  the  Ameen  be  deputed 
again  to  ascertain  from  the  ryots  them- 
selves, or  from  any  other  source,  what  the 
aggregate  of  the  rents  of  such  ryots  l«, 
and  what  effect  the  crediting  of  those  rents 
would  have  in  reducing  the  large  debt  still 
due  from  the  mortgagors.  The  Ameen's  re- 
port will  be  submitted  to  us  with  the  evidence 
upon  which  he  bases  it,  that  we  may  de- 
clare what  sum  is  still  due  on  the  mortgage, 
if  any  sum  is  due  at  all.  The  Judge  will 
be  directed  to  depute  the  same  Ameen  as 
before,  and  his  proceedings  must  be  brought 
to  a  close  with  all  practicable  despatch,  to 
which  effect  the  Judge  will  issue  instruc- 
tions to  the  Ameen. 

We  are  called  upon  to  give  an  opinion  as 
to  the  extent  of  the  plaintiff's  share  in  the 
mortgaged  property ;  but  we  think  it  un- 
necessary. It  is  not  likely  that  the  further 
investigation,  which  we  have  directed  the 
Ameen  to  make,  will  have  the  effect  of  re- 
ducing the  mortgage  debt  to  any  great 
extent.  There  will  still  be  a  considerable 
balance  due  to  the  mortgagee,  and  this  must  be 
paid  up  in  full  before  the  mortgage  can  be 
redeemed.  One  of  several  mortgagors  may 
redeem,  and  if  the  plaintiff,  who  is  one  of  the 
mortgagors,  chooses  to  pay  the  full  debt  upon 
the  mortgage,  the  mortgagee  must  take  it, 
and  release  the  property,  no  matter  what 
the  share  of  the  plaintiff  in  the  suit  may  be. 
If  there  was  any  likelihood  that  the  result 
of  the  Ameen's  investigation  to  be  made 
would  be  to  show  that  the  mortgage  debt 
had  been  paid  off,  it  would  be  still  unneces- 
sary to  determine  what  the  plaintiff's  inter- 
est in  the  mortgaged  property  is. 

It  is  clear  he  is  one  of  several  joint  mort- 
gagors, and,  if  he  can  show  that  the  debt 
has  been  paid  off,  the  whole  property  must 
be  given  up,  though  all  the  joint  mortgagors 
have  not  joined  in  the  suit  to  redeem.  We 
repeat  then  there  appears  td'us  no  occasion 
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to  gp  into  the  question  as  to  what  the  share 
of  the  plaintiff  is  in  the  mortgaged  property. 


The  2nd  February  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  J  udges. 

Costs  (of  defendants  unnecessarily  made 
parties  to  a  suit). 

Cases  Nos.  2723  and  2724  of  1864. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Behar,  dated  the  20th  June  1864, 
affirming  a  decision  passed  by  the  Principal 
Sudder  Ameen  of  that  District ^  dated  the  24th 
November  1863, 

Syud  Afzul  Hossein  and  others  (Defendants), 

Appellants^ 

versus 

Heera  Lall  (Plaintiff),  Respondent. 

Moonshee  Ameer  Alt  and  Mr,  J,  Baptist 
for  Appellants. 

None  for  Respondent. 

The  plaintiff  bought  a  decree  obtained  by  third  person 
against  the  special  appellants.  In  execution  an  alleged 
vendor  (but  not  the  special  appellants)  raised  objections. 
Held  that  the  plaintiff  had  no  cause  of  action  against  the 
special  appellants,  and  was  therefore  liable  to  pay  them 
tneir  costs. 

The  only  objection  raised  on  special  ap- 
peal in  these  cases  is  that  the  Judge  has 
wrongly  made  appellants  pay  their  own 
costs  in  the  Lower  Courts  when  they  were 
unnecessarily  made  parties  to  a  suit  with 
which  they  had  no  connection,  and  when 
ihey  had  not  given  the  plaintiff  any  ground 
for  bringing  any  suit  against  them. 

This  objection  appears  to  us  valid.  The 
plaintiff  had  bought  a  decree  obtained  by 
other  parties  against  the  special  appellants. 
The  plaintiff  proceeded  to  execute  it,  when 
one  of  the  alleged  vendors  raised  objections, 
and  plaintiff  was  obliged  to  bring  a  fresh 
suit  as  against  that  vendor  to  establish  his 
right  to  execute  the  decree  in  place  of  that 
vendor.  The  plaintiff  gained  his  case;  but 
the  Judge  is  wrong  in  supposing  that,  in 
such  a  state  of  facts,  it  was  necessary  to 
make  the  defendants  parties  to  the  suit. 
They  had  not  objected  to  the  execution  of 
the  decree  on  the  part  of  plaintiff,  and  as 
against  them  plaintiff  had  no  cause  of  ac- 
tion. Plaintiff  should,  therefore,  on  ihe 
usual  rule  and  principle  upon  which  costs 
are  awarded,  9ay  these  special  appellants 


costs   in   both  Courts,  and  we  modify  the 
Judge^s  order  10  that  extent. 

Appeal  decreed  with  costs  on  respondents 


.1 


The  2nd  February  1865. 

Present :  1 

The  Hon'ble  G.  Campbell  and  F.  A.  Glovd 

Puisne  fudges. 

Onus  probandi— Right  of  possesstoa  of  lud 
belonging  to  anotiier  par^. 

Case  No.  2393  of  1864. 

Special  Appeal  from  a  decision  passed  by 
R.  Alexander,  Officiating  Judge  ofCutU 
dated  the  30th  May  1864,  reversing  a  decis 
passed  by  the  Principal  Sudder  Ameen  of\ 
District,  dated  the  30th  June  1863. 

Moorolee  Dhur  Pandah  (Defendant), 

Appellant^ 
versus 
^iothooranund  Doss  (Plaintiff),  Respom 
Baboo  Ohhoy  Churn  Base  for  Appellai 

Baboo  Kedar  Nath  Mozoomdar  for 
Respondent. 

Suit  by  a  lakherajdar  to  set  aside  an  Act  IV* 
retaining  the  defendant  in  possession  of  cciiaia 
belonging  to  a  Fiindoo  temple.     The  plaintiff ' 
that  the  defendant's  brother  was  cook  to  the  I 
and  that,  on  his  death,  the   land  in  dispute 
formed  his  wages)  was  given  to  another.    The 
ant  claimed  the  land  in  hereditary  rifrbt  as  sn 
the  temple.     Held  that  the  onus  <>'  P™*"'"?5ff 
to  the  possession  of  the  landj  of  which  the  olwotin  ^ 
the  acknowledged  owner,  lay  on  the  deiendaBt 
claimed  such  right. 

This  was  a  suit  to  reverse  an  award 
Act  IV.  of  1840,  whereby  the  special  a 
lant  had  been  retained  in  possession  of 
tain  service   land   belonging  to  a  H 
temple. 

The  special  respondent  is  the  ad 
lakherajdar  of  the  lands  in  question, 
statement   is,   that    the    special    appelbj 
brother  was  at  one  time  engaged  as 
the  temple,  and  that  on  his  death  the  lac 
dispute,   which   formed    his  wages  for 
work  done,  was  given  to  another. 

The  special  appellant  claimed  the  Ian 
hereditary  sight  as  Sevait  of  the  temple- 

The  Court  of  first  instance  dismis^d 
case,  holding  that  the  plaintiff  had  fail 
show  that  the  defendant  was  a  mere  m 
servant,    whilst   the   defendant  himself 
established  his  right  as  Sevait. 

The    Judge,   however,   decided  that 
right  was  not  proved,  and  that,  as  the  d 
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|Bt  was  not  at  the  time  of  the  suit  the  tera- 
|lecook,  be  had  no  claim  to  the  land. 
It  is  urged  in  special  appeal  that  the 
ige  has  placed  the  onus  on  the  wrong 
lr;that  ihe  special  respondent  was  bound 
prove  that  the  special  appellant's  stalus 
that  of  a  cook ;  and  as  he  failed  in  that, 
tsoit  ought  to  have  been  dismissed. 
We  see  no  reason  to  interfere.  Special 
)Ddent  is  the  acknowledged  owner  of 
land ;  and,  being  so,  the  onus  of  proving 
right  to  the  possession  thereof  lay  on  the 
claiming  such  right.  The  special 
eliam  came  into  Court,  denying  the  fact 
ffvice  as  cook,*^nd  claiming  to  hold  the 
in  his.  capacity  of  Sevait.  This  plea 
liogeiher  failed  to  establish,  and  this  was 
onlv  point  necessary  to  be  enquired  into 
[ftecase.  Failing  his  right  to  possess  the 
'  as  Sevait,  there  was  nothing  for  the 
rfa!  appellant  to  fall  back  upon  ;  for,  even 
he  been  shown  to  be  the  temple  cook, 
was  nothing  in  that  position  to  save 
from  ejectment  at  the  will  and  pleasure 
iiis  master,  the  special  respondent. 
J  DO  point  of  view,  therefore,  do  we  think 
the  special  appellant  has  any  case  ;  and 
therefore,  dismiss  his  special  appeal  with 


The  2nd  February  1865. 
Present : 

Hon'ble  H.  V.  Bayley  and  A.  G.  INIac- 
pherson,  Puisne  Judges* 

Limitatioii — Issae  for  trial. 
Case  No.  2471  of  1864. 

61/  Appeal  from  a  decision  passed  by  the 
^geojfthe  Twenty-four  Pergunnahs,  dated 
*^thjuly  1864,  reversing  a  decision  passed 
the  Principal  Sudder  Atneen  of  that  Dis- 

^,  dated  the  14th  January  1864. 

math  Acharjee  and  others  (Defendants), 
Appellants, 

versus 

Hiugwan  Chunder  Nundee  and  others 
(Plaintiffs),  Respondents, 

f-  R,  T,  Allan  and  Bahoos  Banee  Mad- 
ih  Banerjee  and  Oopendur  Chunder 
^m  for  Appellants. 

None  for  Respondents. 

^^  the  defendant  pleads  limitation,  by  reason  of 
^fhiiililT  Dot  harini^  bad  possession  within  twelve 

voLn. 


yearSj  the  first  issue  for  decision  is  whether  the  plain  tiff 
was  in  possession  within  twelve  years.  Possession  "  of 
late  years  "  is  no  distinct  finding.  ^ 

There  is  but  one  substantial  ground  of  spe- 
cial appeal  in  this  case,  viz ,  that  the  Lower 
Appellate  Court  is  wrong  in  not  having  found 
distinctly  whether  the  plaintiffs  had  or  had 
not  been  in  possession  of  the  lands  sued  for, 
or  any  portion  of  them,  within  twelve  years 
prior  lo  the  date  of  suit.  The  defendants 
have  from  the  first  pleaded  limitation,  their 
case  being  that  they  alone  have  had  posses- 
sion for  some  30  or  40  years,  and  that  the 
plaintiffs  have  never  been  in  possession  during 
that  time. 

The  Lower  Appellate  Court,  while  recog- 
nizing the  fact  that  the  question  of  the  plaint- 
iff's possession  iviihin  twelvej^^arj-w- as  raised 
by  the  defendants,  gives  no  distinct  finding 
on  the  point,  but  merely  decides  that  the 
plaintiffs  had  possession  **of  late  years." 
The  decree  of  the  Court  was  in  favor  of  the 
plaintiffs;  and  the  defendants  now  appeal, 
contending  that  the  fact  of  the  plaintiffs  hav- 
ing had  possession  at  any  time  within  twelve 
years,  was  the  first  issue  which  the  Court 
should  have  decided,  and  that,  if  that  issue  had 
been  decided  in  the  defendant's  favor,  it 
would  then  have  been  unnecessary  to  go  into 
the  comparative  merits  of  the  titles  set  up  by 
them  and  the  plaintiffs  respectively. 

We  think  the  judgment  of  the  Lower  Court 
is  defective.     It  was  clearly  necessary  for  the 
plaintiffs   to   establish    in  the  first  instance 
that  they  had  been  in  possession  within  twelve 
years,  and  that  the  defendants  were  entitled 
to  a  distinct  finding  on  that  issue.     Posses- 
sion "  of  late  years  "  is  no  distinct  finding,  and 
it  is,  in  truth,  wholly  impossible  from  the  judg- 
ment  to    say    with    certainty,    whether    the 
Judge  was  or  was  not  of  opinion  that  pos- 
session within  twelve  years  was  proved.     The 
case   of   Ram    Ruttun    Roy    versus   Komul 
Narain    Roy    (S.    D.    A.    Rep.    for    i860, 
Volume  11.,  page  338)  is   in  point.     As  in 
that  case,  so  in  this,  the  Lower  Court  should 
have,    in   the    first  place,   considered   what 
evidence    there    is    that    the   plaintiffs    (re- 
spondents), or  any  person  through  whom  they 
claim,  were  in    possession   of  the  lands  in 
question  at  any  time  within  twelve  years  next 
before  the  commencement  of  the  suit.    The 
case  must  be  remanded  for  a  distinct  finding 
on  this  question.     If  the   plaintiffs   cannot 
prove  the  alleged  possession  which  is  essen- 
tial to  the  maintenance  of  the  suit,  the  suit 
must,  of  couree,  be  dismissed,  for  it  would 
then  be  unnecessary  to  enter  at  all  into  the 
question  of  title.  « 
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•         The  2nd  February  1865. 
^  Present : 

The  Hon'ble  Shumboonath  Pundit  and  A. 
G.  Macpherson,  Puisne  Judges, 

Supplemental  plaint — Immaterial  mistake — Ex- 
cess quantity  of  land  within  specified  boun- 
daries. 

Case  No.  2509  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge  ofBhaugulpore^ 
dated  the  ^ist  May  1864^  modifying  a  decision 
passed  by  the  Principal  Sudder  Ameen  of  that 
District^  dated  the  24th  April  1861. 

Rajah  Joy  Mungul  Singh  (Defendant), 

Appellant^ 

versus 

Rajah  Mohendur  Narain  Singh  (Plaintiff), 

Respondent, 

Baboo  Kalee  Prosunno  Dutt  and  Kishen 
Succa  Mookerjee  for  Appellant. 

Baboo  Debendro  Narain  Bose  for 
Respondent. 

The  plaintiff  sued  to  set  aside  certain  survey  proceed- 
ings and  to  obtain  possession  of  land  of  which  he  had, 
ijy  means  of  those  proceedings,  been  dispossessed  by  the 
defendant.  The  Lower  Court  decreed  the  suit,  finding  as 
a  fact  that  the  plaintiff  had  been  dispossessed  by  the 
defendant,  though  not  by  means  of  the  survey-proceed- 
ings. Held  that  the  manner  of  dispossession  was 
immaterial  so  long  as  the  fact  was  proved. 

The  plaintiff  gave  his  boundaries  as  36  beegahs.  On 
measurement  the  boundaries  having  been  found  to  con- 
tain 44  beegahs,  the  plaintiff  was  allowed  to  file  a  sup- 
plementary plaint  claiming  44  beegahs,  but  still  withm 
the  boundaries  originally  given  by  him.  Held  that  his 
mistake  in  calling  44  beegahs  36  beegahs  did  not  render 
it  improper  or  irregular  to  give  him  a  decree  for  the 
44  b^gahs  contained  within  the  boundaries  originall}' 
given  by  him. 

We  think  that  the  decision  appealed  from 
is  right,  and  must  be  confirmed.  The  plaint- 
iff sued  to  set  aside  certain  survey-proceed- 
ings, and  to  obtain  possession  of  lands  of 
which  he  had  (by  means  of  those  proceedings) 
been  dispossessed  by  ihe  defendant.  The 
Lower  Court  finds  that  the  survey-proceedings 
were  all  in  plaintiff's  favor,  and  that  there 
was  no  dispossession  by  means  of  them.  But 
it  finds  that,  nevertheless,  the  plaintiff  had,  as 
a  matter  of  fact,  been  dispossessed  by  the  de- 
fendant of  the  lands  in  question;  and  a 
decree  was  given  in  plaintiff's  favor.  In 
appeal,  it  is  contended  that,  as  the  plaintiff 
stated  his  dispossession  to  be  owing  to  the 
survey-proceedings,  and  it  appeared  that  the 
dispossession  was  not  owing  to  those  pro- 
ceedings, he  could  not   in  this  suit  get  a 


decree.  But  we  think  he  could ;  as  His  suit 
was  throughout  one  for  possession  of  tbost 
lands,  and  it  is  immaterial  in  what  manner  be 
was  dispossessed,  so  long  as  it  is  proved,  ai 
it  has  been,  that  he  was  really  dispossesaci 
by  the  defendant.  j 

Then  it  is  urged  that  the  issue  of  posscfej 
sion  and  dispossession  has  not  been  pro{ 
tried.     The   Court  finds  distinctly  that 
plaintiff  was  dispossessed  by  the  defends 
and  nothing  has  been  shown  us  which  h 
us  to  suppose  that  this  conclusion  was  arrivi 
at  on  other  than  sufficient  grounds. 

Lastly,  it  is  said  that  the  decree  is  bad, 
being  for  44  beegahs,  whereas  the  plaii 
himself  in  his  plaint  originally  sought 
36  beegahs.     This  point  arises  merely  outj 
a  difference  of  measuren^ents.    The  piaii 
gave  his  boundaries  correctly,  and  stated 
they  contained   36   beegahs.    On  mea! 
ment,  those  boundaries  were  found  to  coi 
44   beegahs.     Therefore,    the   plaintiff 
allowed  to  file  a  supplemental  plaint  claii 
44  begahs ;  but  still  claiming  only  the 
within  the  boundaries  from  the  first  givei 
him.     As  the  plaintiff  has  substantively 
a  decree  for  no  lands  save  what  he  origii 
sued  for,  we  do  not  think  that  his  havinj 
mistake  called  them  36  beegahs,  when 
were  in  fact  44  beegahs,  renders  it  imj 
or  irregular  to  give  him  a  decree  for 
beegahs  contained  within  the  boundarietj 
ginally  given  by  him. 

The  appeal  is  dismissed  with  costs. 


The  and  February  1865. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  A.  G  Ml 
pherson.  Puisne  Judges, 

Ejectment  (by  Zemindar  of  a  defaulting 
of  a  transterable  tenure  under  Clause  7,  ^ 
15,  Regulation  VII.,  1799). 

Case  No.  2085  of  1861. 

Review  of  judgment  passed  by  the  Hon  hie  a^ 
Bay  ley  and  A.  A.  Roberts,  C,  B,,  Jud^ 
this  Court t  in  the  above  case,  on  ihe  i6tk^ 
December  i86j. 

Narayunee  Dassee  and  others  (Defendat 

Appellants, 

versus 

Raj  narain  Ghose  and  others  (Plaintil 

Respondents, 

b 
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Baboo  Aushootosh  Dhur  for  Appellants. 
iaho  Mohendro  Lall  Shomeioi  Respondents. 

•  An  ouster  by  the  zemindar  of  a  defaulting:  holder  of 
^^tnare  transferable  by  sale,  without  application  to  any 
■^Tt,  is  illegal  under'Clause  7,  Section  15,  Recrulation 
I^Vll.of  1799.  The  proper  course  is  for  the  zemindar 
kiB  apply  to  the  Dewanny  Adawlut  to  have  the  tenure 
U  in  satisfaction  of  the  arrear. 

This  case  comes  before  us  for  review  of 
Igment.  Various  questions  have  arisen 
"  been  disposed  of  in  the  course  of  the 
The  only  point  which  we  have  now  to 
de  is  whether  the  zemindar,  under  whom 
appellant  holds,  acted  legally  in  dispos- 
ing a  former  pottahdar  and  selling  his 
nrc  to  the  appellant,  who  now  claims  to 
entitled  to  possession  as  pottahdar.     The 

are  as  follow  :  The  appellant  purchased 
rights  of  a  former  pottahdar  in  certain 
Is.    The  pottah  was  a  transferable  one, 

contains  a  proviso  that,  if  the   tenant 

d  the  rent  to  fall  three  years  in  arrear, 
zemindar  might  take  possession  of  the 

again.  The  original  pottahdar  did  let 
rent  fall  three  years  in  arrear.  The 
indar  thereupon,  without  applying  to  any 
I  Court,  ousted  the  pottahdar,  sold  the 
ih  to  the  appellant,  and  gave  him  posses- 
All  this  was  before  Act  X.  of  1 859  came 
operation.      The  original  pottahdar  in- 

d  this  suit  (subsequent  to  the  passing 

^  X.  of  1859)  to  recover  possession  un- 

&  pottah,  contending  that  the  zemindar, 

Clause  7  of  Section  15  of  Regulation 

of  1799,  legally  ousted  the  pottahdar 
oat  application  to  any  Court.  Whether 
is  so  or  not  is  the  question  before  us. 

are  of  opinion  that  the  zemindar  had 

the  right  contended  for.     The  right  of 

without   application   to   the    Courts, 

bf  Clause  7  of  Section  15  of  .Regulation 

^^  '799»  given  to  the  zemindar  merely 

case  of  lease-holders,  or  other  tenants 

Z  the  right  of  occupancy  only  so  long 

«y  pay  a  certain  rent,  &c.,  "  without  any 

I  of  properly  or  Irans/erable  possession  " 

"if  the  defaulter  be  a  dependent  talook- 

.    r  or  ihe  holder  of  any  other  tenure  which 

|«!T  the  title-deeds  or  established  usage  of  the 

*^ntry  is  transferable  by  sale  or  otherwise, 

niay  be  brought  to  sale  by  application 

the  Dewanny  Adawlut^  in  satisfaction  | 

the  arrear  of  rent."    It  is  clear  that  in  ; 

present  instance  the  defaulter  was  the  j 

^r  of  a   tenure    transferable    by    sale. 

"'"lOently,  the  only  proper  mode  in  which 

|«mmdar  could  deal  with  him  was  "  by 

■^caiion  to  the  Dewanny   Adawlut,"   to 

nad  the  tenure  sold  in  satisfaction  of 


IWc 
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the  arrear.  The  ouster  of  the  pottalyiar, 
without  application  to  any  Court,  was  there- 
fore wrong.  /      # 

The  order  originally  made  by  this  Court 
in  special  appeal  will  stand ;  but,  under  the 
circumstances,  the  parties  will  bear  their 
own  costs  of  this  review. 


The  2nd  February  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Leases  (by  Ijaradars  and  Naibs). 

Case  No.  2456  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  the  24'Pergun' 
nahs,  dated  the  20th  June  1864^  reversing  a 
decision  passed  by  the  Additional  Sudder 
Ameen  of  that  District^  dated  the  ijth  De^ 
cember  j86j. 

Ooma  Tara  Debia  (Defendant),  Appellant y 

versus 

Peena  Bibee  (Plaintiff),  Respondent, 

Bahoos  Anund  Chunder  Ghosal  and  Uppro^ 
kash  Chunder  Mookerjee  for  Appellant. 

None  for  Respondent. 

A  lease  granted  by  an  ijaradar  is  not  good  beyond  the 
term  of  the  ijara. 

It  does  not  lie  within  the  ordinary  scope  of  a  naib's 
authority  to  grant  leases ;  special  authority  to  grant 
them  is  necessary. 

In  this  case,  the  grounds  of  special  appeal 
are  two — viz.^  that  the  lease  under  which  the 
plaintiff  (respondent)  claims  is  only  a  lease 
granted  by  a  naib,  and,  as  such,  is  of  no  avail 
in  the  absence  of  proof  of  the  authority  of 
the  naib  to  grant  it ;  and,  secondly,  that  the 
lease  is  granted  by  the  naib  of  an  ijaradar 
whose  ijara  ended  in  1267,  and  the  lease, 
which  is  in  its  term  transferable  and  with- 
out anv  fixed  limit  to  it,  is  consequently 
inoperative  subsequent  to  1267.  We  think 
ihat  both  the  objections,  which  have  been 
taken  by  the  appellant,  are  valid.  It  is  clear 
that  a  lease  granted  by  an  ijaradar  can  be 
^ooA  only  so  long  as  the  ijara  itself  remains 
in  existence,  and  that  it  is  worthless  for  any 
period  subsequent  to  the  expiry  of  the  ijara. 
And  it  has  recently  been  held  on  several 
occasions  by  this  Court  that  it  does  not  lie 
within  the  ordinary  scope  of  a  naib's  author- 
ity to  grant  leases,  but  that"  special  author- 
ity to  grant  them  must  be  proved. 

'  The  case  must  be  remanded  that  it  may 
be  distinctly  ascertained  wWether  the  naib 
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had^any  special  authority  to  grant  the  lease 
which  is  relied  upon.  If  it  be  found  that 
he  had  such  authority,  the  Court  will  then 
consider  what  is  the  legal  effect  of  the  lease, 
with  reference  more  especially  to  the  date  of 
expiry  of  the  ijara,  and  will  decide  the  case 
accordingly. 


The  3rd  February  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Principals  and  Agents— Loans  for  both— by 

the  latter. 

Case  No.  2525  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr.  y, 
C.  Bellf  Principal  Sudder  Ameen  of  Dacca, 
dated  the  i8th  June  1864,  affirming  a  decision 
passed  by  Mr,  T,  C,  Pen  n  ington ,  Sudder  A  meen 
of  that  District^  dated  the  2^rd  Febrnary  1863, 

Juggurnalh  Roy  Chowdhry  (Plaintiff), 

Appeilanty 

versus 

Munorekha  Dossee  and  others  (Defendants), 

Respondents, 

Bahoos  Sreenath  Doss  and  Onookool  Chun- 
der  Mookerjee  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

Suit  for  money  lent  to  an  agfent  to  a  gruardian  mother— 
Held  that  the  a^ent  exceeded  his  authority  in  mixing-  up 
his  private  transactions  with  those  of  his  principal,  by 
borrowing  money  both  for  himself  and  his  principal ;  and 
as  he  had  failed  to  prove  that  the  money  was  borrowed  for 
the  benefit  of  the  estate,  and  as  the  transaction  on  the 
part  of  the  lender  was  not  bond  fide,  inasmuch  as  he  did 
not  use  proper  diligence  to  satisfy  himself  that  the  a^ent 
was  borrowing  for  the  legal  necessities  of  the  estate  a 
decree  was  pj  ssed  against  the  agent  personally.       ' 

The  plaintiff  is  the  special  appellant.  He 
sued  Munorekha  in  her  capacity  of  guardian 
of  three  minors,  her  sons,  and  Sham  Shoon- 
dur,  the  attorney  of  the  said  lady,  to  re- 
cover Rs.  800,  of  which  Rs.  700,  the  prin- 
cipal, and  100  rupees  interest,  were  due  on 
a  bond,  dated  6th  Pous  1268  B.  S. 

Munorekha  answered  that  she  had  not 
given  Sham  Shoondur  authority  to  borrow 
money  on  her  account ;  that  there  was 
no  necessity  to  borrow  money  on  behalf  of 
the  estate  of  her  wards,  and  that  the  moneys 
were  not   appijppriated    to  the   payment  of 


the  Government  revenue  due  from  the  estate 
or  to  any  purpose  connected  with  the  estate 
that  the  bond  recited  that  moneys  wet 
borrowed  for  the  purposes  of  Sham  Sboonda 
that,  though  incidental  mention  is  made  of 
portion  of  the  sum  being  borrowed  for  th 
maintenance  of  the  minors,  no  moneys  nd 
applied  for  any  such  purpose,  and,  theretail 
the  estate  of  the  minors  is  in  no  ways  chai|^ 
able ;  that  the  estate  was  not  embam^ 
and  that  there  was  no  legal  pressure  or  need 
sity  for  raising  money.  ' 

The  mooktear.  Sham  Shoondnr,  a 
swered,  admitting  execution  of  the  boat 
but  urging  that  no  portion  of  the 
was  borrowed  for  his  private  purposes; 
the  whole  sum  was  borrowed  for  the 
poses  of  the  estate,  and  for  the  maintem 
of  the  lady  and  her  wards ;  that  the 
of  the  answering  defendant  was  lent  to 
transaction,  inasmuch  as  he  was  the  gei 
agent  of  the  estate. 

The    Lower   Appellate    Court  disinii 
the    plaintiff's    suit,    the    Principal  Sa^ 
Ameen  holding  that  the  bond  showed 
Sham  Shoondur  executed  it  as  agent 
on  his  own  account,  and  that  a  portion | 
the  money  was  borrowed  for  his  own 
poses  ;  that,  as  the  bond  does  not  recite 
much  was  borrowed  for  the  purposes  rfj 
estate,  and  howmuch  for  the  private  pi 
of  the  agent,  the  latter  was  not  aui' 
to  mix  up  his  own  private  transactions 
those  of  his   principal ;   and,  further, 
the   bona  fides  of  the  transaction  had 
been  established. 

We  find  that  the  bond   recites  that 
moneys  were  borrowed  for  the  purposifj 
both  principal   and  agent ;  but  there  is 
specification  of  the  amount  for  which 
party  is   liable.     We   think   that  the 
exceeded   his    authority   in   mixing  np 
private  transactions  with  those  of  his 
cipal ;  and,  as  both  Courts  have  found,] 
consideration  of  the  evidence,  that  the 
action   on   the   part  of  the  lender  was 
bond  fide,  inasmuch  as  he  did  not  use 
per  diligence   to   satisfy    himself  tbatj 
agent  was  borrowing  for  the  legal  n< 
of  the  estate,  we  hold  that  the  agent  ii( 
liable ;  and,  as  he  admits  execution  of 
bond,  and  has  failed  to  prove  that  he 
for  the  benefit  of  the  estate,  a  decree 
pass  against  him  personally. 

We   amend   the   decision   of  the 
Court.     The  plaintiff  is  entitled  to  a  d( 
against   Sham   Shoondur  with  costs  « 
the  Courts,  but  he  must  pay  Mm 
costs  throughout. 
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The  3rd  February  1865. 

Present : 

Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges, 

ioo  (of  Civil  Court)— Suit  for  possession 

lod  WBsilat  by  setting  aside  a  pottah— Plea  of 
^^irisdiction  ^en  admissible. 

Case  No.  2510  of  1864. 

lal  Appeal  from  a  decision  passed  by  Pundit 
Jtrakant  Bidyasagur,  Principal  Sudder 
Jmeen  of  yessore,  dated  the  ^th  July  1864, 
sffirming  a  decision  passed  by  the  Moon  si ff 
ff  that  District,  dated  the  4th  November 
i862. 


1 


cellation  of  the  pottah  is  a  matter  of  conse- 
quential relief  only. 

On  the  second  plea,  we  observe  ^hat  it 
was  not  taken  in  the  petition  of  special 
appeal,  nor  apparently  before  the  Lower 
Appellate  Court  in  the  form  in  which  it  is 
now  taken.  Still,  if  it  were  really  a  plea 
which  did,  in  fact,  affect  jurisdiction,  we 
would  consider  it  even  at  this  stage.  But 
such  is  not  tha  case.  The  proceedings  in 
the  Revenue  Court  do  not,  in  our  opinion,  at 
all  prove  the  relation  of  landlord  and  tenant, 
or  that  the  matter  of  the  pottah  now  sought 
to  be  cancelled  was  then  adjudicated. 

We,  therefore,  dismiss  this  special  appeal 
with  costs. 


Kdhobuddun  Mookerjee  (Defendant), 
Appellanty 

versus 

rga  Monee  Debia  (Plaintiff),  Respondent. 

V  Prosunno   Coomar  Sein  and  Kedar- 
nath  Mozoomdar  for  Appellant. 

Batioo  Greeja  Sunkur  Mozoomdar  for 
Respondent. 

IO«9  GMirt  has  jurisdiction  in  a  suit  "  for  possession 
Ifatiht  by  setting-  aside  a  pottah, *'  the  main  objects 
^*lbD[|^  possession  and  wasilat,  while  the  cancellation 
^pottah  is  a  matter  of  consequential  relief  only, 
of  iurisdiction  may  be  admitted,  even  tboueh 
I  in  ttie  petition  of  special  appeal,  norjbefore  the 
Appellate  G>urt. 

this  case,  the  pleas  in  special  appeal 

That  the  main  object  of  the  suit  was 

:iet  aside  a  pottah,   and   that,   therefore, 

suit   should    not    have    been    brought 

Civil  Court. 

That,  as  the  opposite  party  had  before 
the  special  appellant  for  arrears  of  rent, 
»g  herself  forth  as  landlord,  and  the  other 

as  tenant,  on  the   allegation   of  the 

of  which  he  now  sues  for  the  cancella- 

there  exists  that  relation  of  landlord 
tenant  which  ousts  the  Civil  Court  of 
liaion. 

opposite    party    contend    that    they 

sued  for  arrears  in  the  Revenue  Court ; 
that  defendant  falsely  put  in  such  a 
there  in  their  names  and  then  withdrew 
»d  that  there  was  no  pottah  produced, 
no  adjudication  in  respect  to  it. 
[e  observe  on  the  first  plea  that  the 
ia  in  the  vernacular  *'  for  possession 

wasilat  by  setting  aside  a  pottah." 
fthink  the  main  objects  of  such  a  suit  are 
"^sion  and  wasilat,  and  that  the  ?an- 1 


The  3rd  February  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Damages  (payable  to  landlord  for  injury  to  land 

by  ryot). 

Case  No.  2743  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  ofHooghly^  dated  the 
2yth  July  1864^  affirming  a  decision  of  the 
Moonsiff  of  that  District ^  dated  the  igth  April 
1863. 

Kadumbenee  Dabee  (Plaintiff),  Appellant, 

versus 

Npbeen  Chunder  Adnkh  and  others 
(Defendants),  Respondents, 

Bahoos  Taraprosunno  Mookerjee,  Baney 
Madhuh  Banerjee,  and  Otool  Chunder 
Mookerjee  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

A  ryot  injuringf  his  land  by  taking  or  allowing  another 
person  to  take  earth  for  the  purpose  of  making  bricks 
IS  liable  for  damages  to  his  landlord  for  the  permanent 
damage  thus  done  to  his  property. 

This  is  a  suit  for  damages  on  account  of 
injury  done  to  the  plaintiff's  property  by 
the  defendants,  the  ryots  of  the  land,  having 
made  excavations  in  it. 

The  defendants  said  that  the  land  had 
not  been  injured  at  all,  and  that,  if  it  had 
been,  they  were  istumrardars,  and  had  -a 
right  to  make  the  excavations  in  the  land.- 

The  High  Court  directed  the  trial  of  the 
case  by  the  Moonsiff,  as  there  was  a  question 
of  right  to  the  land  involved  in  the  case. 

The  first  Court  found  that  the  defendants 
were  ryots  of  a  very  remote  T^eriod,  and  that 

e 
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the)tohad  done  no  injury  to  the  land,  but  had, 
on  the  contrary,  improved  its  condition.  In 
this  vf^w  it  dismissed  the  suit. 

The  Principal  Sudder  Ameen  thinks  that 
the  defendants  were  compelled  to  allow  the 
contractor  to  make  the  excavations  for  the 
purpose  of  making  bricks,  and  that  the 
plaintiff  ought,  instead  of  suing  the  de- 
fendants for  damages,  to  have  sued  them  for 
the  compensation  received  for  the  earth 
taken  for  the  bricks  by  the  contractor. 

This  judgment  cannot  stand.  No  doubt, 
any  ryot  who  destroys  his  land  by  making 
holes  in  it  for  providing  earth  for  bricks,  or 
allows  another  to  do  so,  renders  himself  liable 
for  damages  to  his  landlord  for  the  perma- 
ment  damage  done  to  his  property  by  that 
means.  The  questions,  therefore,  to  be  tried 
are  :  whether  the  land,  taking  its  former  con- 
dition into  consideration,  has  been  perma- 
nently destroyed  or  injured  by  the  defendants, 
allowing  the  contractors  to  make  an  excava- 
tion or  excavations  in  it ;  and  what  is  the 
measure  of  damages  to  which  the  plaintiff 
is  entitled,  supposing  it  to  be  found  that 
the  land  has  been  injured  by  the  excavations 
which  have  been  made  in  it  ? 

For  the  trial  of  these  questions  we  re- 
mand the  case  to  the  Principal  Sudder 
Ameen. 


The  3rd  February  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges, 

Discretion  of  Cottix  in  adding  defendants 
under  Section  73,  Act  VI 1 1,  of  1859. 

Case  No.  2524  of  1864. 

Special  Appeal  from  a  decision  passed  by  Afoul- 
vie  Naeeeroodeen  Mahomed^  Principal  Sudder 
Ameen  of  Hooghly^  dated  the  6th  June  1864, 
affirming  a  decision  passed  by  the  Moonsiff  of 
that  District i  dated  the  loth  July  1863. 

Gyaram  Seal  and  others  (Defendants), 

Appellants^    \ 

versus  ^ 

Issur  Chunder  Chuckerbutty  (Plaintiff), 

Respondent. 

.     Baboo  Kedarnath  Mozoomdar  for 

Appellants. 

Bahoos   Mohinee  Mohun   Roy  and    Mohesh 
Chunder  Chowdhry  for  Respondent. 

It  is  discretionary  witK a  Court  to  add  defendants  under 
Section  73,  Act  Vrfl.  of   1S59.    The  exercise  of  such  a 


discretion  cannot  be  interfered  with,  unless  it  is  muiest 
ly  unjudicial  and  wrong. 

In  this  case,  the  defendant  purchased  at  ai 
auction-sale,  in  execution  of  a  decree  held  b| 
Government,  the  right  and  interest  of  a  judg 
ment-debtor  in  certain  lands.  The  presc^ 
plaintiff  appeared  in  the  execution-of-decii' 
proceedings,  and  claimed  the  land  under^ 
prior  sale  from  the  judgment-debtor, 
his  claim  was  disallowed.  He  then 
stituted  this  suit  to  establish  his  title, 
has  got  a  decree  from  the  Lower  Court. 

In  appeal,  it  is  urged  that  the  suit  isincoa 
plete  in  its  frame,  as  the  Government  has  nj 
been  made  a  party,  although  both  the  Lot 
Courts  were  specially  prayed  to  add  the 
vernment  as  a  defendant  under  Section  7; 
Act  VIII.  of  1859.  ^^  niay,  perhaps,  be 
it  would  havebeen  more  convenient,  andfc 
interest  of  the  defendant,  that  the  Gov( 
ment  should  have  been  a  party.  But 
Court  has  clearly  a  discretion  as  to  addii 
not  adding  defendants  under  the  Section 
red  to,  and  with  the  exercise  of  such  a  dij 
tion  this  Court  will  not  interfere,  unless  it! 
been  an  exercise  manifestly  unjudicial 
wrong.  Here  we  cannot  say  that  it  was 
cessarily  wrong.  The  plaintiff  sought  no  1 
lief  against  Government.  The  suit  was 
complete  without  the  Government,  anc 
Government  was  not  necessarily  affectati 
any  decree  made. 

We  dismiss  the  appeal  with  costs. 


The  3rd  February  1865, 

Present : 

The  Hon'ble  C.  Steer  and  E,  Jach 
Puisne  Judges, 

Enhancement  of  rent  (by  dnr-ijaradir). 
Case  No.  2601  of  1864. 

Special  Appeal  from  a  decision  passed  by 
C.  P,  Hobhouse,  Judge  of  Midnapore,  daU 
25th  June  1864,  modifying  a  decision 
by  the  Moonsiff  of  that  District,  dated  the, 
March  1864, 

Gungaram  Bearer  (Defendant),  Appei^^ 

versus 

Ujoodhyaram  Mytre  (Plaintiff),  Respom 

Baboo  Bycantnath  Paul  for  AppelUn! 

Baboo  Roopnath  Banerjee  for  Responde 

A  dur-ijaradar  can  enhance  the  rents  of  thei 
which  he  holds  the  sub»lease. 

The  point  argued  in  special  appeal 
power  of  a  dur-ijaradar  to  enhance  rents.' 

f 
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We  think  that,  as  an  ordinary  rule,  a  dur- 
^ladar  is  empowered  to  enhance  the  rents 
(lie  estate  of  which  he  holds  the  sub- 
In  this  particular  case  it  is  pleaded 
the  dur-ijaradar  is  barred  by  the  effect 
a  decision  passed  in  another  case.     The 
has  been  read  to  us,  and  we  find 
it  contains  no  provision  against  enhanc- 
f.  We  accordingly   dismiss  this   special 
il,  in   which    the    power    of   the   dur- 
dar  is  questioned,  with  costs. 


The  4th  February  1865. 

Present : 

Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 
Puisne  Judges, 

for  reimborsemetit  by  sharer— Limita- 
tion— Cause  of  action. 

Case  No.  103  of  1864. 

hf  Appeal  from  a  decision  passed  by  Afoul- 
Mahomed  Nazir  Khan^  Principal  Sudder 
»e«  ofMymensingf  da  ted  the  11  th  J  a  nuary 

k- 

fkantNath  Saha  and  others  (Defendants), 
Appellan/Sf 

versus 

fcMonee  Dassee  Chowdhrain  (Plaintiff), 
Respondent, 

^  R.  T,  Allan  and  Baboo  Unnoda  Per* 
thad  Banerjee  for  Appellants. 

Baboo  Sreenath  Doss  for  Respondent. 
Suit  laid  at  Rs.  5,426-6  annas. 
Case  No.  471  of  1863- 

Appeal  front  a* decision  passed  by  Mr, 

D,Dodgson,  Judge  of  Mymensing,  dated 

S^d  December  1862,  reversing  a  decision 

tied  by  M outvie  Mahomed  Nasir  Khan, 

Principal  Sudder  Ameen  of  that   District, 

'  the  4th  October  1862, 

ie  Mohun  Saha  (Plaintiff),  Appellant, 
versus 
math  Saba  and  others  (Defendants), 
Respondents. 

fs  Unookool  Chunder  Moolterjee  and 
Sreenath  Doss  for  Appellant.     ' 

Baboo  Unnoda  Pershad  Banerjee  for 

Respondents. 
Suit  laid  at  Rs.  2.530-5  annas  3  pie. 

t>y  a  sharer  for  reimbursement  of  payments  made 

w«r  and  above  her  share  to  save  the  property  from 

tm  execDtkm  of  a  decree  for  rent  at  the  suit  of  the 

f  *ho  had  obtained  a  former  decree,  which, 

t  he  was  prerented  by  a  subsequent  order  of  the 

'^  cxccttttn^.     Hbld  that  the  date  of  payment 


by  the  plaintiff,  and  not  the  date  of  the  original  dfbree, 
furnished  the  cause  of  action  from  which  limitation 
was  to  count.  0 

No,  103 — ^The  facts  out  of  which  this 
case  arises  are  not  very  complicated,  and  are 
as  follow : — 

The  zemindar  sued  the  ancestors  of  the 
defendants  for  arrears  of  rent  due  on  an  ijara, 
and  gained  his  decree  on  th§  24th  of  March 
1836.  He  then  took  steps  to  bring  the  pro- 
perty of  the  defendants  to  sale,  when  they 
petitioned,  claiming  the  land  as  debuttur, 
and  obtained  its  release.  The  zemindar, 
thus  baffled,  brought  a  regular  suit  to  remove 
the  order  for  release,  and,  at  last,  gained  a 
decree  in  1856.  When,  in  accordance  with 
this  last  decree,  the  property  was  put  up  for 
sale,  the  plaintiff  in  the  appeal  now  before  us 
and  XvfoprO'formd  defendants,  paid  the  claim. 

The  present  suit  was  then  brought  to 
recover  the  amount  due  from  other  sharers, 
representatives  of  the  original  lease-holders, 
and  to  reimburse  the  plaintiff  for  her  pay- 
ments over  and  above  her  own  proper  share 
of  Rs.  681-4  annas. 

The  Principal  Sudder  Ameen,  rejecting 
a  plea  of  the  defendants  that  the  suit  was 
barred  by  limitation,  has  given  the  plaintiff 
a  decree  for  a  sum  of  Rs.  3,990-2-0,  repre- 
senting the  original  principal  and  interest 
of  1836,  with  interest  in  addition  of  Rs. 
ii436-3-3»  and  costs  and  interest  on  the  prin- 
cipal in  the  case. 

It  is  admitted  that  another  case,  Special 
Appeal,  No.  471  of  1863,  will  be  governed 
by  the  decision  in  the  present  suit. 

The  position  of  the  family  will  be  under* 
stood  from  the  subjoined  tree,  to  which  the 
number  by  which  the  defendants  have  been 
known  in  this  suit  is  added : 

Huree  Ghurn 


Doorga  Ram 

Nubo  Kant 

I 


Sham  Ki shore 


Muthoora  Kant 


Nidhee  Ram 

I 

Lokenath 

I 


(1)  Gocoolnath  (2)  Golucknath  defendants    defendants 
widow  Gour         |         Nos.  10,11,12.  Nos.  7,8,9. 

Monee  (plaintiff)  Bunwari 
(3)  Radhanath   (No.  i^)  pro-formd 
I  defendant. 

defendants  Nos.  4  &  5 
Peary  Mohun 
Luleet  Mohun. 


(4)  Prannath  (No.  i  defendant.) 

(5)  Chundemath  (No.  2.) 

(6)  The  husband  of  defendants  Nos.  3  and  6. 

It  appears  that  the  lease,  on  which  the 
rent  to  the  zemindar  was  due,  was  held  by 
the  three  brothers  in  the  tiiird  generation 


i6o 


Civil 


THM   Wl^ElCLV   RfiPORTER. 


Rulingt, 


I 

[\^ol.  It 


bac?— NuboKant,  MothooraKant,  and  Loke- 
nath— jn  the  name  of  their  gomashtah  Kebul 
Krishno  ;  and  that  the  decree  of  the  zemin- 
dar was  gained  against  Gocoolnath,  Gohick- 
nath,  and  Pearee  Mohun  defendant  No.  4, 
the  son  of  Radhanath.  The  main  conten- 
tion before  us  has  been,  whether  the  plaintiff 
ought  not  to  have  sued  within  twelve  years 
after  the  original  decree  of  1836,  and  whether 
she  was  justified  in  waiting  so  long,  and  for  the 
result  of  the  second  litigation  and  her  conse- 
quent payment  of  the  full  claim  of  the  ze- 
mindar for  which  she  now  seeks  inderpnifi- 
cation  at  the  hands  of  the  representatives  of 
the  other  shareholders.  On  this,  we  have 
heard  very  earnest  arguments  on  both  sides  ; 
but  we  are  quite  clear  that  the  date  of  the 
payment  of  the  money  by  the  plaintiff,  and 
not  the  date  of  the  original  decree,  is  the 
plaintiff's  legal  starting  point.  It  may  be 
said,  on  the  other  hand,  that  the  plaintiff 
had  the  remedy  in  her  own  hands  all  along, 
and  that  she  might  have  sued  the  other 
shareholders  as  soon  as  the  decree  for  rent 
was  given ;  that  the  debt  was  still  the  debt, 
whatever  might  be  the  contest  about  the 
sale  and  attachment  of  the  property ;  that 
it  may  be  very  hard  to  ascertain  and  fix 
the  original  status,  rights,  and  liabilities  of 
the  members  of  the  family  as  they  were  25 
or  30  vears  ago ;  and  that  the  obvious  neg- 
lect 01  the  plaintiff  to  do  this  will  not  keep 
alive  or  sustain  the  liability  of  the  other 
shareholders. 

But  we  think  that  the  date  of  payment 
alone  must  be  taken  as  furnishing  the  cause 
of  action.  Before  the  payment  on  her  own 
part,  the  plaintiff  had  really  no  grounds  for 
proceeding  against  any  of  the  shareholders, 
whether  named  in  the  decree  for  rent  or 
not;  and  had  she  sued,  she  might  have  been 
put  out  of  Court  as  wanting  a  ground  of 
action,  or,  at  any  rate,  she  might  have  been 
told  that,  until  payment,  her  action  was  pre- 
mature. This  view  of  the  case  seems  to  us 
sound,  and  is  wholly  in  accordance  with  the 
doctrine  laid  down  in  Story's  Equity  Juris- 
prudence, Volume  I.,  pages  562  to  592,  where 
payment  is  clearly  contemplated  as  fur- 
nishing sureties,  and  others  similarly  situat- 
ed, with  a  right  to  sue  for  reimbursement. 

In  this  view  of  the  case,  we  hold  that 
the  Principal  Sudder  Ameen  was  right  in 
deciding  the  action  on  its  merits,  taking 
the  payment  made  after  the  decree  of  1856 
as  the  cause  of  action,  and  that  the  Judge's 
reasoning  on  the  separate  special  appeal  is 
wrong.  *»    . 


We  naw  come  to  the  merits,  and  on  this 
point  the  reasons  given  by  the  Principal 
Sudder  Ameen  at  page  5  of  the  special 
appeal  case,  and  referred  to  by  him  in  hii 
decision  in  the  regular  appeal,  are  toofulj 
and  strong  to  leave  any  doubt  that  the  par 
ties  sued  are  representatives  of  the  joi 
shareholders.  Indeed,  the  appeal  was  i 
pressed  on  us  with  any  hope  of  distnrbr 
the  decision  on  the  merits,  after  the  plea 
limitation  was  decided  by  us  adversely 
the  appellants. 

But  two  other  points  remain.   On  the 
which  relates  to  the  apportionment  of 
shares  due  by  the  defendants  in  preference 
a  joint  decree  against  them  all,  we  are  c^ 
that  the  modification  suggested  by  the 
pellants,  and  not  opposed  by  the  respond 
can  and  ought  to  be  granted.     The  orig 
shares  of  the  lease  were  held  in  the  pro 
tion  of  6  annas  by  Nubo  Kant,  and 
annas   each   by    Muthoora   and    Loke 
The    apportionment  of    liabilities  of 
defendant    now    sued    must    be    calc 
with  reference  to  the  above  basis,  accor 
to  their  descent.     • 

But  with  regard  to  the  actual  sum  deci 
we  think  that  there  is  room  for  alteration. 

The   original   debt  due  to  the  zemid 
amounted,  principal  and  interest  togethc 
little  more  than  Rs.    1,500  in   1836. 
defendants  must  be  held  liable  for  their i 
of  this  sum,  and  their  share  of  costs  in 
suit  together  with  interest  on  the  same 
that  day  to  date  of  realization.    But 
will  not  be  liable  for  any  share  of  the  e: 
caused  by  the  intermediate  litigation 
whether  in  the  shape  of  a  miscellaneous 
a  regular  suit,  lasted  until  1856,  whether! 
same  consist  of  any  sum  decreed  against! 
plaintiff  or  of  costs  in  that  suit.    Tne 
lation  must  be  made  of  the  defendant's  li 
lity  for  a  share  of  the  original  sum,  prim 
and  interest  due  in  1836,  with  interest  al] 
per  cent,  on  the  said  share  up  to  the  pi 
date,  and  so  on  to  date  of  realization  by 
plaintiff.     The  defendants  will  also  be  li< 
for  their  share  of  costs  in  that  suit. 

With  regard  to  the  special  appeal, 
parties  are  agreed  to  take  the  decision  of 
Court  without  further  enquiry  or  litit, 
to  the  same  effect.    The  decision  then 
that  the  Judge's  order  of  the  3rd  of  Df 
ber  1862  be  set  aside,  and  that  of  the 
pal  Sudder  Ameen  of  the  4th  of  Oi 
1862  be  restored,  and  that  a  calcultl 
the  amount  due  from  each  defendant,  s< 
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iDg  to  bis  share,  be  made  on  precisely  the 
fiffle  basis  as  in  the  regular  appeal  detailed 
iboTC. 


The  4th  February  1865. 
Present : 
Uon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  Judges. 

inence  of  mooktear's  inability  to  answer 
'— Oi3Qiissal  of  suit  under  Section  127,  Act 
VUL  of  X859. 

Case  No.  3034  of  1864. 

Kid  Appeal  from  a  decision  passed  by  Lieute- 
nant E.  Money t  Deputy  Commissioner  of 
Maunbhoomt  dated  the  12th  July  1864^  affirm- 
•ing  a  decision  passed  by  Baboo  Rughoonath 
Chose, Moonsiff  of  that  District,  dated  the  2gth 

hne  1863, 

larajah  Nilmonee  Singh  Deo  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Haree  Misser  and  others  (Defendants), 
Respondents, 

kboo  Roopftath  Banerjee  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

plaintiff's  mooktear  being  unable   to   answer 

I  questions  necessary  for  the  settlement  of  the  pro- 

[issnes,  the  plaintiff  was  called  upon  either  to  appear 

nally  and  reply  to  the  Court's  queries,  or  to  send 

!eoe  who  could  reply.  Having  done  neither — Held 

»tlK  Lower  Court  was  competent  to  dismiss  the  suit 

Section  127,  Act  VI II.  of  1859. 

special  appellant   in   this   case,   the 

of  Paekote,  was  plaintiff  in  a  resump- 
suit  before  the  Moonsiff  of  Maunbhoom. 
itbe  coarse  of  the  proceedings  his  npook- 
was   called  .upon   to    answer    certain 
ions,  in  order  that  the  proper   issues 

be  fixed.     He  was  unable  to  do  so, 

his  principal   was   called   upon   either 

)pear  personally  and  reply  to  the  Court's 

nes,  or  to  send  some  one  who  could  so 

The  plaintiff  did  neither  the  one  nor 

other,  although  the  case  was  delayed  on 

several  occasions  for  his  convenience  ; 
at  last,  not  being  able  to  get  the  neces- 
information,  the  Moonsiff  dismissed  the 
under  Section  127  of  the  Civil  Proce- 

Code. 

^ is  urged  in  special  appeal:  (i)  That,  as 
mooktear  was  present,  the  case  should 

been  allowed  to  proceed,  and  have  been 
Ided  on  the  merits ;  and  (2)  That  a  mook- 
did  appear,  and  offer  to  give  the  neces- 
infonDation. 

VoLH. 


With  regard  to  the  first  objectioil?  we 
observe  that  the  Moonsiff  was  quite  within 
the  law  in  acting  as  he  did.  The  Special 
appellant  was,  it  appears,  exempt  from  per- 
sonal attendance  in  the  Court;  but  the 
Moonsiff  only  required-  that  some-one  should 
come  forward  on  his  pajt  and  answer  the 
questions;  and,  as  no  one  came,  Section  127 
clearly  applies.  We  observe  that  the  ques- 
tions proposed  to  be  asked  were  duly  record- 
ed, as  required  by  the  late  Sudder  Court's 
Circular  Order,  dated  29th  July  1859. 

The  second  objection  is  altogether  untena- 
ble. No  one  appeared  till  the  case  had  been 
decided,  and  then  it  was  too  late. 

The  special  appeal,  therefore,  is  dismissed 
with  costs. 


The  7th  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Appellate  Court  (Power  of,  to  try  issue  In  t>ar 
overlooked  by  first  Court). 

Case  No.  2666  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Mahomed  Naeim  Khan,  Principal 
Sudder  Ameen  ofMymensingh,  dated  the  20th 
yuly  1864,  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District^  dated  the  21st 
August  186 J. 

Brojo  Soondur  Hoom  Roy  (Plaintiff), 

Appellant, 

versus 

Gour  Kishore  Hoom  Roy  and  others 
(Defendants),  Respondents, 

Baboos  Nil  Madhub  Sein  and  Anund 
Chunder  Ghosal  for  Appellant. 

Baboo  Prosunno  Coomar  Sein  for 
Respondents. 

A  Lower  Appellate  Court  need  not  remand  a  suit  to  the 
first  Court  to  try  an  issue  in  bar  overlooked  b^  the  first 
Court,  but  may  determine  the  issue  itself,  if  there  is 
sufficient  evidence  to  enable  the  Court  to  do  so. 

There  has  been  no  error  of  law  in  the 
procedure  of  the  Court  below.  The  Court 
of  first  instance,  overlooking  the  issue  in 
bar,  decided  the  case  on  the  merits.  The 
Lower  Appellate  Court,  finding  that  there  was 
sufficient  evidence  upon  the  record  to  enable 
it  to  pronounce  a  satisfactory  judgment,  de- 
termined the  issue  in  bar  adversely  to  the 
special  appellant.  There  was  no  necessity  to 
remand  the  suit  to  the  Court^f  first  instance 
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to  try  tb^  issue  which  had  beei^  overlopjLed, 
^s  there  was  sufficient  evidence  to  enable  the 
Appelate  Court  to  do  so.  This  procedure  is 
that  enjo}n^4  by  Section  353  of  the  Code  of 
Procedure. 

The  appeal  i3  disqaissed  with  cost$  ^nd 
interest. 


The  7th  February  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  F.  B.  Kemp,  Puisne  Judge, 

Limitation  (Coinmenc^ment  of)~Ejectmeat 
under  an  Act  IV.  award. 

Case  No.  362  of  1863. 

Application  for  Reviev)  of  Judgment  passed  in 
Special  Appeal^  No,  1432  of  1862,  by  the 
Hon'bU  J.  P,  Norman  and  F,  B,  Kemp  on 
the  13th,  April  1863. 

Mr.  J.  Lyons  (Appellant),  Petitioner, 

versus 

Raj  Chunder  Shikeressur  Roy  and  others 
(Respondents),  Opposite  Party, 

Mr,  R,  T,  Allan  and  Bahoos  Dwarkanath 
Mitter  and  Mohinee  Mohun  Roy  for 
Petitioner. 

Baboo  Sreenath  Doss  for  Opposite  Parly. 

If,  duringcthe  pendency  of  an  Act  IV.  case,  both  parties 
are  in  possession,  or  are  ^trug^ling  for  possession,  limita- 
tion does  not  begpn  to  run  a&T^inst  either  party  before  the 
time  of  final  ejectment  under  the  Judge  s  order. 

In  this  case  the  review  is  admitted. 

This  suit  was  instituted  on  the  3rd  of 
August  1 86 1. 

The  plaintiff  appears  to  have  been  the 
tenant  of  some  land  on  which  a  factory  was 
built.  Some  time  about  April  i860,  a  breach 
of  the  peace  being  apprehended>  the  Magis- 
trate took  proceedings  under  Section  2,  Act 
IV.  of  1840,  and  called  on  the  plaintiff  and 
defendant  to  attend,  and  state  their  claims. 

On  the  8th  of  November  i860,  the  Magis- 
trate passed  orders,  declaring  the  plaintiff  to 
have  been  in  po^ession,  and  entitled  to  retain 
possession  until  ousted  by  due  course  of  law. 
The  defendant  appealed  to  the  Judge,  and 
prayed  an  injunction  to  restrain  the  plaintiff 
from  pulling  down  certain  ryots'  houses.  On 
the  31st  of  December  i860,  the  Sessions 
Judge  reversed  the  order  of  the  Magistrate, 
and  declared  that  the  defendant  was  in  pos- 
sessioa  at  the  commencement  of  the  proceed- 
ipgs.  fc 


The  plaintiff  then  bcought  this  suit. 

In  the  first  Court  the  defendant  s^ppears  U) 
have  waived  the  plea  of  limitation.  But,  od 
appeal,  the  Judge  treats  the  Sessions  Judge's 
decision  as  determining  that  the  plaint!^ 
was  out  of  possession  from  the  date  of  * 
commencement  of  the  Act  IV.  proceeding 
But  we  think  that  this  is  a  mistake.  W| 
rather  infer  that  the  Rajah  defendant  got 
session  of  certain  portions  of  the  land, 
that  he  had  finally  ejected  the  plaintiff, 
apparently  remained  in  possession  of 
part  of  the  land  on  which  the  Factory 
built ;  that,  down  to  the  time  of  the  Jad[ 
decision,  the  plaintiff  remained  in  posi 
of  that  tenure,  and  claimed  to  treat 
Rajah  as  a  mere  trespasser. 

We  are  of  opinion  that,  during  the  w) 
of  the  Act  IV.  proceedings,  the  parties 
both  in  possession,  or  both  straggliDg 
possession :  it  may  well  be  that  the  pis 
Was  not  clearly  and  finally  ejected  ukitil 
Judge  had  decided  that  the  defendant 
possession,  maintained  him  in  possession,; 
restrained  the  plaintiff  from  acting  a3  0^ 
Until    the    plaintiff    w£^    fully   and  fii 
ejected,  he  was  not  put  to  his  action  m 
Clause  6,  Section  23,  and,  therefore, 
would  not  begin  to  run  against  him.    Ii 
if  this  were  otherwise,  looking  at  the 
short  period  of  limitation  ip  Section  3QI 
Act  X.,  many  cases  might  occur  of  vi 
and  wrongful  dispossession,  in  which  a 
might  have  no  time  at   all   within  wl 
he  could  institute  a  suit  to  recover  a 
session  of  which  he  never  considered  hii 
as  finally  deprived,  until  the  Judge  had  d< 
ed  against  him  in  the  proceedings  to  d< 
mine  the  question  of  possession. 

This  case  must  be  remanded  for  trial 
ject  to  these  observations. 

The  7th  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gl 

Puisne  Judges, 

Limitation  (Claims  to  MaiiTnina). 

Case  No.  2668  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Principal  Sudder  Ameen   of  Bhaugnlf 
dated  the  30th  June  1864,  reversing  a  dec 
of  the  Sudder  Ameen  of  that  District, 
the  28th  January  1863, 

The  Government  (Defendant),  Appil^^ 

versus 

R^  N-irain  Singh  (Plaintiff),  R^sff^ 
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Bshe  KishtH  Ktihdre  Ghose  for  Appellant. 

Moonskie  Ameer  Alt  and  Baboo  Dehendro 
Narain  Base  for  Respondent. 

^Xiaims  to  malikana  are  pot  barred  b^  limitation  if 
iwigfit  wit&in  30  years,  the  Collector  being  held  to  be 
IdcMsitarv  within  the  meaning  of  Clause  15,  Section  i, 

[This  was  a  suit  for  the  aiffirmation  of 
p&tifTs  ri^ht  to  an  8-annas  sha^e  of  the 
lililada  of  mouzah  Peednuggur,  aiid  to 
jkover  the  amcmnt  of  the  same  from  the 
[Mr  it6o. 

f  It  appears  from  the  record  that  the  estate, 
was  originally  lakheraj,  was  resumed 
Gwerament  in  1836.    The  first  settle- 
it  made  at  half  jummah  with  the  lakheraj- 
was  for  10  years  by  order  of  the  Board 
[Kevenue,  and  this  was  followed  by  two 
Ifers^  each  for  the  same  period, 
jlk  plaintiff  pm-chased  the  rights  of  the 
lb  after  the  date  of  the  last  settlement ; 
his  claim  to  malikana  is  op^sed  by 
iment  on  the  ground  of  limitation,  as 
I M  by  a  general  denial  of  the  plaintiffs 
[kis  vendor's  rights  to  recover  malikana  at 

first  Court  held  that,  as  no  malikana 

been  claimed,  and  no  right  to  it  pre- 

*,  for  98  years  after  the  original  settle- 

the  claim  had  lapsed,  and  plaintifF's 

was  barred. 

the  Principal  Sudder  Ameen  on  ap- 
decided  that  the  suit  was  within  time, 
^t  the  plaintiff  had  made  out  his  title 
malikana  claimed. 

only  objection  taken  on  special  appeal 
the  suit  is  barred  by  limitation. 
«  think  thact  the  Principal  Sudder 
Nen  was  right.  On  turning  to  the  re- 
Ni  we  find  that,  6n  the  occasion  of  the 
k  settlement  after  the  resumption  in 
8^.  a  certain  sum  on  every  rupee,  which 
N  afterwards  altered  to  10  per  cent.,  was 
^  reserved  as   malikana,  and  the  rental 

rtbte  by  the  tenant  (the  former  lakheraj- 
that  is)  calculated  on  the  balance.  The 
^1  respondents  vendor  sued  to  establish 
k  right  to  the  malikana,  and  got  a  decfee 
to  the  Civil  Court  in  1852,  declaring  him 
^  rightful  owner  of  an  8-annas  share  of 
^malikana  in  question,  and  directing  the 
W«ctor  to  record  his  name  in  the  Muta- 
fc  Register.  In  the  face  of  this  decision — 
^skA  of  a  cdmpetent  Court  which  has 
Jj*r  been  reversed — ^we  do  not  understand 
|y  the  special  appellant  can  urge  that  the 
w^  has  been  suffered  to  lapse.  In  1852 
f>M  declared  to  be  in  full  force ;  and  the 
■4e  fact  that  two  soc^essiv^  ComihisMon^rs 


y 

of  Revenue  chose  to  pronounce  gen^ll 
against  the  special  respondent's  claims,  can" 
not  possibly  affect  the  question,  special 
respondent's  vendor  was  declared  by  law 
to  have  the  right  to  the  malikana  in  1852 ; 
and  as  this  suit  was  instituted  in  1863,  there 
can,  we  conceive,  be  no  doubt  that  it  was 
within  time.  The  question  of  limitation 
ought  to  have  been  preferred  at  the  time 
that  suit  was  instituted ;  and  whatever  defect 
there  might  have  been  in  the  malik's  title 
on  the  ground  of  '  lapse'  was  cured  by 
the  Civil  Court's  decree,  which  confirmed  him 
in  his  rights.  Even  if  we  were  to  admit 
the  Government  pleader's  objection  on  this 
head,  his  case  would  be  in  no  way  benefit- 
ed, as  we  are  of  opinion  that  the  12  years' 
rule  of  limitation  does  not  apply  t6  cases 
like  the  present. 

When  the  land  was  resumed,  the  fact  df 
the  Collector's  setting  aside  10  per  cent, 
as  malikana  allowance  shows  conclusive- 
ly the  opinion  erf  the  authorities  that  that 
allowance  was  due  to  somebody;  and,  that 
being  the  case,  the  neglect  or  inability  of  the 
party  entitled  to  the  allowance  to  enforce 
his  rights  would  not,  we  think,  give  Govern- 
ment the  power  of  refusing  to  pay  what 
was  confessedly  due,  merely  on  the  ground 
that  12  years  had  elapsed  since  the  claim 
was  established. 

The  Collector  would  be  in  such  a  cAse 
the  depositary  of  the  malikana  allowance, 
and  the  rightful  owner  could  sue  him  in  that 
capacity,  and  have,  under  Clause  15,  Section 
I  of  Act  XIV.  of  1859,  the  privilege  of  a  30 
years'  limitation. 

In  no  point  of  view,  therefore,  can  the 
special  appellant's  contention  be  sustained, 
and  we  dismiss  the  special  appeal  with  costs. 


The  8th  February  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Libel— Damages. 

Cases  Nos.  160  and  168  of  1864. 
Regular  Appeals  from  a  decision  passed  by 
the  Judge  of  Behar,  dated  the  23rd  February 
1864, 

Mirza  Ekhal  Bahadoor  and  others 
(Defendants),  AppellantSy 

versus 

Mr.  R.  Srtano  (Phuntiff)^  Respondent. 
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Messrs.  G.  S.  Fagan  and  R,  T,  Allan, 
moomhee  Ameer  AH,  and  Baboos  Unnoda 
Petuhad  Banerjee  and  Dwarkanath  Mil- 
ler iov  Appellants. 

The  Advocate-General  and  Messrs,  R,  V. 
Doyne,  G,  C,  Paul,  and  A,  F,  Lingham 
for  Respondent. 

Suit  laid  at  Rs.  i,oo,cxx). 

Suit  for  damages  for  libel.  The  Lower  Court  de- 
creed the  full  amount  claimed,  'viz.,  a  lac  of  rupees, 
which,  on  appeal,  was  reduced  to   Rs.   500,  on   the 

Sound  that,  when  two  parties  in  this  coimtry  litigate, 
e  credit  of  either  is  little  affected  by  the  use  of  strong 
expressions  in  the  petitions  filed  by  tnem  in  Court. 

These  are  two  separate  appeals  from  the 
same  decision  by  the  heirs  of  the  original 
defendant.  They  are,  therefore,  quite  iden- 
tical. 

Plaintiff  claimed  damages  for  a  libel,  lay- 
ing his  damages  at  one  lac  of  rupees. 

The  libellous  matter  complained  of  was 
contained  in  two  petitions  presented  to  the 
Commissioner  of  Patna,  and  the  words  on 
which  libel  was  assigned  were  words  of 
general  vituperation,  plaintiff  being  styled 
i/lerah-purdaZf  bud-dianul,  dumbaz,  and 
haiman,  translated  *  fraudulent,'  *  unfaithful,' 
'  deceitful,'  *  unconscientious.' 

It  appears  that  plaintiff  was  employed  by 
defendant  as  her  mooktear  or  agent  for  the 
conduct  of  certain  business  and  recovery  of 
certain  property;  but  eventually  the  parties 
quarrelled,  and  much  recrimination  and  liti- 
gation ensued.  In  consequence  of  the  quar- 
rel, the  defendant  filed  with  the  Commis- 
sioner the  petitions,  the  subject  of  suit, 
notifying  the  withdrawal  of  the  power*  of 
attorney  formerly  granted  to  the  plaintiff. 
In  notifying  his  dismissal,  she  also  thought 
proper  to  intimate  that  the  plaintiff's  bad 
conduct  had  led  to  that  dismissal,  and  to  use 
some  of  the  vituperative  expressions  com- 
plained of.  The  plaintiff  then  put  in  a 
petition,  in  which  he,  on  the  other  hand,  stated 
the  blame  to  be  with  the  defendant,  regard- 
ing the  conduct  of  whose  agents  he  used  the 
terms  * bud-dianul'  and  'neat  fasiV  De- 
fendant then  put  in  the  second  petition, 
going  at  greater  length  into  plaintiff's  alleged 
delinquencies,  and  expanding  and  strength- 
ening her  vituperative  expressions  into 
the  strongest  of  those  now  complained  of. 

There  was  no  case  between  the  parties  in 
the  Commissioner's  Court  which  required 
these  recriminations.  The  formal  withdraw- 
al of  the  power  of  attorney  was  the  only 
real  business.    ^The  vituperation  seems  to 


have  been  mere  skirmishing  preparator)*  tc 
more  serious  litigation. 

The  plaint  was  died  on  4th  Septemba 
1859,  and  at  that  time  alleged  no  special  o 
particular  damages,  but  was  confined  to  thl 
allegation  of  general  damage.  \ 

The  defendant  denied  that  she  wrote  lii 
was  responsible  for  the  petitions.  She  al|| 
denied  that  the  matter  was  libellous,  d 
ing  the  words  used  to  be  simply  such  as 
ordinarily  used  '  to  give  tone  and  vigor' 
such  papers,  and  she  denied  that  any  d 
had  resulted  to  the  plaintiff. 

The  suit  was  thrown  out  on  a  te 
point ;   but,  on   appeal,   was  restored 
tried  on  the  merits. 

On  the  1 2th  January  1864,  or  upwards 
4  years  after  the  plaint,  plaintiff  pat  i 
written  statement,  in  which  he,  for  the 
time,  alleged  special  and  specific  da 
viz,,  that  certain  zemindars  were  in 
with  him  to  lease  to  him  certain  villa^ 
which  he  would  have  made  both  direct 
fits    and    further   profits    by   the   sale 
manufacture  of  indigo,  by  the  loss  of 
which   he   suffered   specific   damage  to 
amount  more  than  double  the  sum  cl 
by  him. 

The  case  was  then  tried  and  finally  d 
ed  by  the  Judge  on  23rd  Februar)*  1864. 
Plaintiff   examined    certain    witnesses., 
prove  that  ihe  farms  for  which  he  »i» 
treaty    were    loss   to    him    in    conseqni 
of  the  publication  of  the  libels  complai 
of,    and    that    they    would    have    yic' 
certain    profits    stated    by     the    witn 
The  defendant's  case  seems  to  have 
very    negligently   conducted    in   the 
below,  and  she  did  little  to  meet  this  evidei 
The  Judge  considered  the  plaintiff's  evid 
satisfactory,   expressed  the  opinion  thai 
had  sustained  damages  to  greater  am 
than  those  claimed  by  him,  and  decreed 
whole  amount  claimed. 

The  heirs  of  the  defendant  appeal  to 
Court. 

Their  counsel  wished  to  urge  a  plea 
justification  set  up  in  the  Court  below 
another  defendant  now  not  before  the  C 
and,  in  support  of  this  plea,  wished  to 
to  the  records  of  another  case  between 
parties  as  establishing  the  truth  of  the  li 
lous  matter.     But,  seeing  that  the  appcll 
did  not  plead  justification  in  the  Court  be! 
we  refused  to  admit  that  plea  in  this  stage 
the  case. 

We  have  no  doubt  that  the  defcn 
Baratee  Begum,  is  responsible  for  the 
tions  filed  by  her  agents  as  hers. 
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Wie  have  sdso  no  doubt  that  the  words 
jsed  are  libellous,  and  that,  not  being  neces- 
.tbejare  not  privileged.  The  defendant, 
irefore,  having  thus  libelled  the  plaintiff, 
id  having  pleaded  no  justification,  must  pay 
damages  as  under  the  circumstances 
ly  be  considered  reasonable.  It  comes  then 
mere  question  of  assessing  the  damages. 
.  first  as  regards  the  special  damages 
imcd  in  the  written  statement  of  January 
and  which  the  plaintiff  sought  to 
by  evidence.  Although  in  a  matter  of 
ce  we  must  always  hesitate  to  inter- 
with  a  Court  of  original  jurisdiction, 
we  must  say  that  we  cannot  but  think 
the  Judge  has  in  this  case  taken  a  too 
ed  view  of  the  case,  and  that  it  is  our 
very  strictly  to  examine  the  grounds  on 
h  be  has  awarded  such  enormous  and 
ented  damages  for  a  libel.  We  find 
he  has  taken  the  figures  given  by  the 
iff*s  witnesses,  who,  more  or  less  di- 
attributing  the  breaking  off  of  the 
iations  for  the  farms  to  the  libellous 
ions,  state  in  very  general  terms  the 
t  of  profit  to  be  derived  from  each 
Multiplying  the  annual  profits  so 
by  the  number  of  years  for  which  each 
was  proposed,  and  adding  the  expected 
of  the  indigo,  the  Judge  concludes 
the  damage  done  far  exceeds  the  amount 
icd  by  plaintiff.  We  observe  that  these 
d  damages  are  not  simple  sums  certain 
proved  like  bills  of  exchange.  It  is 
iy  a  matter  of  opinion  how  far  the 
were  really  resolved  to  let  the  farms, 
far  the  petitions  were  the  cause  of  their 
|ning  to  do  so,  what  would  have  been 
It;  and  the  mere  proving  by  one 
witnesses  in  each  case  the  loss  sus- 
in  that  witness's  opinion  does  not 
the  Court  to  accept  ^uch  statemerit. 
such  cases,  a  jury  exercises  the  widest 
ion,  and  so  does  the  Court  sitting 
t  a  jury. 

this  case,  the  European  witnesses  are 
iff's  agents   and  servants.     Several  of 
native  witnesses  reside  in  villages  held 
intiff,  and  are  more  or  less  dependent 
tn.    The  evidence  of  the  two  or  three 
s  not  shown  to  be   dependent  on 
does  not  show  them  to  occupy  a  very 
position,  and  is  vague  and  general.     It 
to  us  to  have  been  notorious  in  the 
that    the  plaintiff    and    defendant 
_quarrelled,  and  quarrelled  in  a  manner 
^^ot  a  matter  almost  necessarily   in- 
a  good   deal  of  recrimination.     It 
well  have  been  that  this  quarrel  with 


a  person  in  defendant's  position  would  «aore 
or    less    interfere    with    plaintiff's    dealings 
with  other  persons  similarly  circumstanced. 
But    we    are    by    no    means    satisfied    that 
plaintiff   actually  lost,   in   consequence,   the 
particular  farms,  the  subject  of  the  special 
damages  set  forth  as  it  were  at  the  eleventh 
hour;   if   he.  did,   we   are   very  far   indeed 
from   satisfied  that  he   lost  them  in  conse- 
quence of  the  particular  libellous  words  on 
which  this  action  is  founded,  and  not,  as  is 
far   more  probable,  in  consequence  of  the 
general  and  universal  notoriety  of  the  quar- 
rel and  break  between  plaintiff  and  defend- 
ant   respecting    his     management    of    her 
affairs.    If  the  farms  were  really  lost  in  conse- 
quence of  the  libel,  we  should  be  very  far 
from  satisfied  of  the  amount  of  damage  claim- 
ed.  The  Advocate-General,  for  the  respond- 
ent, abandoned,  as  we  understood,  the  expected 
profits  of  indigo  as  too  remote,  and  we  have 
no   doubt   that   they^  are  100   remote.     The 
annual  profits  of  the  farms  we  do  not  think 
to  be  proved  by  the  vague  and  general  state- 
ments  of  these   witnesses.     Altogether,   we 
think   that   plaintiff    has    entirely   failed   to 
prove     the    special    damages    claimed    by 
him. 

We  come  then  to  the  general  damages  as 
originally  claimed.  No  doubt  plaintiff's  posi- 
tion was  considerable,  and  the  words  used 
are  pretty  strong.  Still  the  words  were  after 
all  of  a  very  vague  and  general  character, 
only  somewhat  exceeding  in  degree  those 
habitually  used  to  give  what  the  defendant 
calls  *  tone  and  vigor'  to  such  papers ;  and 
in  our  estimation  the  case  is  one  of  a  very 
petty  and  trumpery  character,  which  plaintiff 
might  very  well  have  let  alone  if  he  had 
not  sought  to  obtain,  as  we  think,  very 
excessive  and  vindictive  damages.  We 
think  that  the  harm  done  to  plaintiff,  if  harm 
there  was,  was  the  natural  consequence  of 
his  quarrel  with  a  person  in  defendant's 
position ;  and  that  that  use  of  the  particular 
words  complained  of  in  the  petitions  before 
us  would  really  add  to  that  injury  in  an 
almost  infinitesimal  degree.  When  two  par- 
ties in  this  country  quarrel  and  litigate,  the 
credit  of  either  is  very  little  affected  by  the 
use  of  one  or  two  expressions  more  or  less 
strong  in  the  petitions  with  which  they  un- 
necessarily inundate  the  Courts.  We  consi- 
der then  that,  under  the  circumstances,  plaint- 
iff is  not  entitled  to  large  damages.  We 
assess  the  damages  at  Rs.  500,  which  plaint- 
iff will  obtain  with  costs  in  proportion. 
Respondents  will  pay  all  theij  own  costs  in 
all  Courts. 
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•        The  9th  Febrttery  1865. 

The  Hon'ble  H.  V.  Baylcy  and  A.  G. 

Macphersdn,  Putshe  fudges, 

i^fdcedure— Examination  of  WitnedseSB. 

Case  No.  275  of  1864. 

Regular  Appeal  from  a  decision  passed  hj^  the 
Principal  Sudder  Ameen  ofjessore,  dated  the 
26th  April  1864. 

Sreemutty  Ranee  Doorga  Soonduree 
(PlaintifF),  Appellant, 

versus 

Ran^e  Huree  Monee  and  others  (Defendants), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Sreenath  Doss 

for  Appellant. 

Bahoos  Bungsee  Dhur    Sein,  Bhuggohntty 
Churn    Ohose,  and    Shib    Chunder  Mo^ 
joomdar  for  Respondents. 

Suit  laid  at  Rs.  7,171-0-0. 

it  the  Court,  when  specially  prayed  to  take  the  Evi- 
dence of  a  witness,  refuses  witfiout  good  reason  to  do  so, 
the  party  calling  the  witness  has  ground  for  complaint. 
Hut  the  Court  is  not  bound  to  examine  a  person  as 
a  witness  merely  because  he  has  been  summoned,  and  is 
in  attendance. 

This  is  a  Suit  for  the  possession  of  certain 
lands,  on  foreclosure  of  a  mortgage  by  con- 
ditional sale.  The  Lower  Court  dismissed 
the  suit,  holding  that  the  mortgage  deed 
was  not  proved. 

In  appeal  it  is  contended  that  the  Court 
ought,  on  the  evidence,  to  have  held  that 
the  deed  was  proved ;  that  the  Court  did 
not  examine  all  the  witnesses  whom  the 
plStntif!  summoned,  and  who  were  present 
itt  Court;  and  that  the  Court  wrongly  re- 
fined to  allow  the  plaintiff  to  put  in  the  titles 
deeds  of  the  mortgaged  property  which  Wele 


in  her  po^ession,  and  wfatcfa  &e  plsiiitii  pro- 
posed to  put  in,  in  support  <rf  her  iiMgs^ 

As  regards  the  last  objection,  we  find  that  ooj 
application  for  leave  to  put  in  these  title*' 
deeds  was  made  until  the  very  day  on  which 
the  case  was  being  finally  decided.  Umtal; 
these  circumstances,  the  Cotkrt  might 
well  ask,  as  it  did,  why  these  documents 
not  been  produced  and  filed  before; 
there  was  nothing  wrong  in  the  refusal 
receive  them  when  so  produced  for  the 
time  only  at  the  last  moment. 

As  regatrds  the  non-examination  of  aB 
witnesses  present,  there  is  nothing  to 
us  that  the  Court  failed  to  examine  anj 
ness  whom  the  plaintiff  presented  (or 
nation.    It  may  be  true  that  more  Wit 
had  been  summoned  and  were  actaalljr 
Court  than  were  examined.    But  the 
is  not  necessarily  bouwd  to  take  the  di 
tion  of  a  witness  merely  because  he 
been  summoned  and  is  present    It  is  ct 
ly  the  duty  and  the  privilege  of  the 
to  call  such  witnesses  as  they  think 
sary.to  support  their  cases  respective^; 
any  material  witness  is  not  examined, 
the  duty  of  the  part]^  who  deems  his 
mony  of  importance  to  call  upon  the 
at  the  pjroper  time  to  examine  him.    H 
Court,  when  specially  prayed  to  take  the 
dence  of  a  witness,  refuses  without  good 
son  to  do  so,  then,  no  doubt,  the  parly 
iiig  the  witness  woliM  have  groiind  for 
plaint.      But  thp    Court  is    iii  no  d< 
bound  to  examine  a  person  as  a 
merely  because  he  has  been  summoned 
is  in  attendance. 

On  the  merits  we  entirely  concur  in 
finding  of  the  Lower  Court,  that  the 
tion  of  the  mortgage-deed   is  not  pi 
and  fliat  the  suit  must,  therefore,  be 
missed.     It  is    needless    for    us  to 
in  detail  into  our  reasons  for  the  concii 
we  have  arrived  at,  as  they  Were  staled 
strfficient  cteamess  by  the  Lower  Comt 

The  appeal  Is^  disnteed  widi  costt. 


m 


IHB 


^VWW? 


Rulings. 


f$7 


ffic  lotfi  February  1865. 

Hon'ble  G.  Ste^r  and  E.  Jackson, 
Puisne  Judges. 

proband!— Suit  for  confinnation  of 
title— Possession. 

Case  No.  3075  of  1864* 

Appeal  from    a   decision    passed    by 
W.  Ainslie,    Judge  of  Patna,  dated 
i^th  August  1864,  affirming  a  decision 
fUoulvie  Syud  Allee  Hyder  Khan,  Sudder 
tn  of  that  District,  dated  the  i6th  May 

loke  Singh  (Dt^endant),  Appellant, 
Versus 

Singh  (Piainlifif),  Respondent, 

Kissin      Succa     Mookerjee     and 
}der  Afadhub  Ghose  for  Appellant. 

Mohinee  Mohun  Roy  and  Moulvie 
^urhamut  Hossein  for  Respondent. 

10  a  sajt  for  cqnfir(nation  of  title  is  re- 
prove the  title  which  he  asks  to  be  confirm- 
Court    cannot    give  him  a    decree  on  the 
t  that  he  is  in  possession,  and  that  it  is  for  the 
\f>  s^ff  a  better  title. 

plaintiff  sues  for  confirmation  of  his 

of  the  property  in  suit  in  right  of 

from  Mussamut  Recka,  who,  it 

succeeded  to  the  property  in  right 

^ntance. 

defendant  pleads  that  he  purchased 
ty  from  Mossamut  Jims^,  to  whom 
of  succession  it  came,  and  that  the 

's  yendfHr  wa^  not  entitled  as  heir  to 


the  property,  and  that  she  made  jiq  8c4e  of 
it  to  the  plaintiff. 

The  first  Court  found  that  the  plaintiff 
was  in  possession,  that  Mussamut  Recka 
did  inherit  the  property,  and  that  she  sold 
it  to  the  plaintiff.  The  Court  also  finds  the 
purchase  of  the  defendant  from  Jimsa  to 
be  false. 

The  Judge  refuses  to  go  into  the  plaint- 
iff's  title,  holding  that,  the  plaintiff  being  in 
possession,  the  onus  of  proving  a  better  title 
rested  with  the  defendant. 

We  think  this  judgment  cannot  stand. 
The  plaintiff  sues  for  confirmatipn  of  hi^ 
title ;  and  in  such  a  suit,  when  his  XxXU  is 
challenged,  he  is  bound  to  prove  it.  It  is 
impossible  to  say  tha^  his  title  to.  this  pro- 
perty is  good  merely  on  the  ground  pf  pos- 
session. The  case  must,  therefore,  go  back 
in  QTder  that  t^ie  Judge  may  decide  whether 
Mussamut  Recka's  title  and  the  plaintiff'^ 
purchase  from  her  is  proved  or  not ;  and  we 
mf^y  observe  that  it  is  only  on  the  ground 
of  these  facts  being  proved  that  thp  plaintiff 
can  be  considered  entitled  to  the  declaration 
he  asks  for.    The  case  is  remanded. 


The  ipth  February  1865. 
Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Appeal  (on  the  merits)— Adoption— Evi^ien^e, 

Case  Np.  2470  of  1 864. 

Special  Appeal  from  a  decision  passed  by  Mr,  H. 
Richardson,  Officiating  Additional  Judge  of 
Bhaugulpore,  dated  the  gth  May  1864,  revers- 
ing a  decision  of  Mr.  W.  Wright,  Principal 
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maitftained  in  the  position  which  he  had 
always  held,  and  his  right  to  hold  which  he 
had  always  asserted ;  and  it  appears  to  us 
that,  equitably  and  otherwise,  his  title  is  bet- 
ter than  that  of  the  plaintiff.  The  agree- 
ment to  put  the  plaintiff  in  possession  implies 
the  power  on  the  part  of  Siddhee  Nuzzur 
Ali  Khan  to  turn  Fraser  out;  but  it  is  not 
shown  that  Siddhee  Nuzzur  Ali  Khan  ever 
had  any  suck  power,  and  the  plaintiff  clearly 
can  have  no  power  to  do  that  which  Siddhee 
Nuzzur  Ali  Khan  could  not  have  done. 

In  every  view  of  the  case,  we  are  of  opi- 
nion that  this  appeal  must  be  dismissed  with 
costs. 


The  loth  February  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges, 

Sale  by  widow — Protest  by  reversioners — 
Onus  probandi. 

Case  No.  3022  of  1864. 

Special  Appeal  front  a  decision  passed  by  Mr, 
i4.4  Davidson f  Second  Principal  Sudder 
Ameen  of  Hooghly^  dated  the  nth  July 
1864^  reversing  a  decision  of  the  Moonsiff  of 
Serampore^  dated  the  igth  May  186 j, 

Moonshee  Casseemuddeen  Ahmed 
(Plaintiff),  Appellant, 

versus 

Ram  Doss  Gossain  (Defendant),  Respondent. 
Mr,  R.  E,  Twidale  for  Appellant. 

Baboo  Ohhoy  Churn  Base  for  Respondent. 

The  mere  admission  by  a  debt  of  the  husband  as 
the  cause  of  the  sale  of  the  property  is  not  (on  the 
face  of  a  recorded  protest  by  the  reversioners)  evi- 
dence that  the  debt  really  was  the  husband's.  It  lies 
on  the  purchasers  to  prove  that  it  was  so. 

We  do  not  think  that  the  Principal  Sudder 
Ameen  has  tried  the  issues  in  this  case  as 
he  ought  to  have  tried  them.  There  is,  in 
fact,  no  trial  by  him.  His  finding  merely  j 
amounts  to  this  that,  whether  the  sale  be 
good  or  bad,  the  defendants  are  entitled  to 
retain  possession  during  the  life-time  of  the 
widow.  We  think  that,  the  case  having 
gone  so  far,  the  Courts  below  were 
bound  to  find  on  the  evidence  whether  the 
sale  was  good  or  bad  as  a  sale  of  the  rights 
of  the  husband.  And  since,  if  the  debt 
was  not  the  debt  of  the  husband,  the  con- 
duct of  the  widow  would  amount  to  a 
grossly  fraudulent  and  collusive  ^attempt 
to   alienate    the   property   from    the  rever- 


sioners, we  think  that  such  fraudaknt 
waste  would  entitle  the  reversioners  to  takt 
possession  at  once. 

Further,  if  it  were  necessary,  there  i^ 
some  strong  evidence — ^that  of  the  widow'i 
avowal  of  unchastity — ^which  the  Principal 
Sudder  Ameen  was  bound  to  consider;  but, 
under  our  view,  whichever  way  the  for 
issue  be  decided,  this  will  not  be  necessa^* 

We  agree  with  the  first  Court  in  thinkai 
that  the  mere  confession  by  the  widow 
a  debt  of  the  husband  is  not,  on  the  face^ 
a  recorded  protest  by  the  husband's 
tions,  evidence  that  the  debt  really  was 
debt  of  the  husband.     It  lies  on  the  defc 
ant  to  prove   that  it  was   so.    The 
below  will   find   in  the    case  as  thns 
whether    in   truth   the   debt  for  which 
property  was  sold,  was  or  was  not  the 
of  the  husband.     If  it  was,  the  decision 
be   in   favor  of  defendant.     If  it  was 
plaintiff  will  have  a  decree  for  immt 
possession. 


The  iith  February  1865. 
Present: 
The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gl 

Puisne  Judges, 

Appeal  (by  one  defendant)— Reversal  tf 

entire  decree. 

Case  No.  3024  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Grish    Chutider    Ghose^    Principal  S\ 
Ameen  of  the  24-Pergunnahs,  dated  tht 
July  1864^  reversing  a  decision  passed  fy 
Additional  Moonsiff  of  that  District,  dated 
i8th  April  1863. 

Woomesh  Chunder  Bose  (Plaintiff), 
Appellant, 

Jiersus 

Matunginee  Debia  and  others  (Defendaol 

Respondents, 

Baboo  Obhoy  Churn  Bose  for  Appellant 
Mr,  A,  Sevestre  for  Respondents. 

On  the  appeal  of  one  defendant  havingr  only  a 
interest    in    a   decree,    the    entire  decree  caiooot 
reversed. 

The    plaintiff    sues    for    possession 
foreclosure  of  certain  mortgaged  proper 
The  original  mortgagors  were  Kisbto  CI 
der  and  Kala  Chand,  each  representing 
8-annas  share. 

Kishto  Chunder,   it    appears,   had 
sons,  one  Paresh  Nath,  who  is  of  age, 
two,   who  are  minors,  under  the  guai 
ship  of  their  mother  Matunginee.  'J 
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The  Court    of    first    instance    gave    the 

eDtiff  a  decree.  Kala  Chand  and  Paresh 
b  did  not  appeal.  The  widow,  Ma- 
fimgiQee,  appealed  on  behalf  of  the  two 
amor  sons  of  Kishto  Chunder,  making 
fciwh  Nath  a  respondent. 
The  Lower  Appellate  Court,  on  the  ap- 
of  Matunginee,  who  represents  only 
lirds  of  the  estate  of  Kishto  Chunder, 
reversed  the  decision  of  the  Court  of 
instance  over  the  whole  of  the  8  annas, 
share  of  Kishto  Chunder  in  the  mort- 

property. 
lis  is  clearly  wrong.     Paresh  Nath  did 
appeal,  and  the  appeal  of  Matunginee 
restricted  to  two- thirds  of  the  proper- 
This  is  clear  from  the  fact  of  her  mak- 
Paresh  Nath,  who  was  content  with  the 
5ion  of  the   Court  of  first  instance,  a 
mdent. 
decision  of  the  Lower  Court  must  be 
led  with  costs. 


The  13th  February  1865. 

Present : 

Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonaih- Pundit,  Puisne  Judges, 

Possession — Resumption. 

Case  No.  177  of  1864. 

lar  Appeal  from  a  decision  passed  by  Lieut, 
'Money  f  Deputy  Commissioner  of  Pooroolia^ 
the  Distrki  of  Manbhoom,  dated  the  lytJi 
Mfuary  1864. 

irajah  Neelmoney  Singh  Deo  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Rajcoomaree  Thakooranee  (Defendant), 
Respondent, 

If.  R,  T.  Allan  and  Baboo  yuggadanund 
Mookerjee  for  Appellant. 

n  Baney  Madhuh  Banerjee  and  Kishen 
Succa  Mookerjee  for  Respondent. 

Bc  piaintiif  havIng^  failed  to  prove  that  he  or  his 
**'>«  received  any  rents  for  the  lands  in  dispute 
or  after  the   dismissal  of  his  ancestors'  claim 
J«oU  in  1803,  or  that  he  ever  held  the  village  in 
o»5  daim  to  possession  of  the  lands  in  dispute 
»war  lands  of  nis  zemindaree  was  dismissed. 
**  ^pg  no  proof  of  the  village   havine  been 
iw  maintenance  to  the  ancestors  of  the  defend- 
nor  of  the  time  or  terms  of  the  alleged  grant,  no 
1  tor  resumption  was  held  to  lie. 

l2^c    appellant,    the    present     Rajah    of 

^te,  on  the  5th  February  1863,  sued  (1) 

Coomarcc   Thakooranee^  the  widow  Of 


Bhoopaul  Deo,  as  the  real,  and  (2)  Haraidhun 
Doss  as  a  formal  defendant,  for  recovery  of 
possession  of  mouzah  Domerkola,  valffing  the 
suit  at  18  times  the  sum  of  Rs.  480,  the 
alleged  annual  produce  of  the  lands  in  dis- 
pute. 

The  allegations  in  the  plaint  are  that  the 
mouzah  in  question  is  a  portion  of  the  khamar 
lands  of  the  zemindaree  settled  with  the 
predecessors  of '  the  plaintiff;  that  it  was 
formerly  given  for  maintenance  to  the  afore- 
said Bhoopaul  Deo ;  that,  on  his  death,  the 
plaintiff,  by  virtue  of  the  authority  possess- 
ed by  the  members  of  the  family  who  suc- 
cessively succeed  to  the  raj,  resumed  the 
possession  of  the  village,  and  collected  the 
rents  himself  and  through  farmers ;  that,  in 
1259,  while  the  village  was  in  the  khas  pos- 
session of  the  plaintiff,  it  was  included  in  a 
putnee  gfven  to  the  formal  defendant,  who 
accordingly  collected  the  rents  due  to  him 
from  the  village ;  that  in  a  suit  collusively 
instituted  between  the  said  putneedar  and 
the  defendant  No.  i,  it  was  decided  that  the 
village  was  the  Mohatran  lakheraj  of  the 
said  defendant ;  that  the  defendant  No.  2  then 
brought  a  suit  to  obtain  an  abatement,  on  the 
ground  of  the  exclusion  of  the  aforesaid 
village  from  his  putnee,  and  in  September 
i860  obtained  a  decree;  and  that,  owing  to 
these  proceedings,  the  plaintiff  has  lost  his 
possession  of  the  village  in  dispute. 

The  prayer  of  the  plaint  is  to  try  and 
declare  that  the  said  village  is  a  portion  of 
the  mal  lands  of  the  plaintiff's  zemindaree ; 
and  that  the  lakheraj  title  set  up  by  the 
defendant  may  be  set  aside  and  possession 
awarded  to  the  plaintiff. 

The  defendant  pleads  that  the  village  in 
question  is  her  ancestral  lakheraj  acquired 
long  before  the  accession  of  the  British 
Government ;  that  it  was  not  given  for  main- 
tenance to  her  husband,  who,  and  whose  an- 
cestors, had  all  along  held  the  same  rent-free 
until  1209,  when  the  ancestor  of  the  plaint- 
iff sued  the  husband  of  the  defendant  for 
Rs.  251  as  the  rents  of  120R;  that  in  this 
case  her  husband  denied  the  title'  of  the 
plaintiff  suing  him,  and  pleaded  lakheraj 
tenure ;  that  the  said  ancestor  of  the  said 
plaintiff  having  failed  to  prove  his  case,  the 
suit  was  dismissed  with  a  direction  to  try  his 
claim  or  title  in  a  regular  suit ;  that,  since 
that  time  up  to  the  filing  of  this  present 
plaint,  the  husband  of  the  defendant,  and 
after  his  death  the  defendant,  have  remained 
in  possession  as  before  ;  that  intermediately 
the  plaintiff  sued  one  Deguigbar  Biswas  for 
the  enhancement  of  the  rents  of  the  village; 
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that;*  in  that  case,  the  lakheraj  liile  of  the 
defendant  being  established,  the  claim  of  the 
plainti€  was  dismissed;  that  the  plaintiff 
then,  though  not  in  possession,  let  out  the 
village  in  putnee  to  Hara  Dhun  Sircar;  that 
this  talookdar  brought  an  action  for  enhance- 
ment against  one  Puddolochun  Missur,  who 
was  alleged  to  hold  the  village  in  farm,  and 
also  instituted  a  case  for  possession  of  the 
village ;  that  these  cases  were  dismissed  on 
proof  of  the  rent-free  title  of  the  defendant ; 
and  that  subsequently  on  the  suit  of  the 
talookdar  for  abatement  and  return  of  a 
portion  of  the  consideration-money,  it  was 
decided  against  the  plaintiff  that  the  mouzah 
in  dispute  was  the  lakheraj  property  of  the 
defendant. 

On  the  17th  February  1864  the  Lower 
Court  dismissed  the  case  of  the  plaintiff,  on 
the  ground  that  he  had  failed  t»  establish 
that  he  or  his  ancestors  ever  held  possession 
of  the  village  for  the  last  60  years  from  the 
year  1803,  when  the  claim  of  his  ancestor 
to  obtain  certain  rents  of  the  village  brought 
against  the  husband  of  the  defendant  was 
dismissed  for  want  of  proof. 

Against  this  decision  the  plaintiff  has  ap- 
pealed. Now,  if  this  case  be  considered 
simply  as  one  for  possession  of  an  invalid 
rent-free  grant  alleged  to  have  been  granted 
subsequently  to  1790,  the  plaintiff  is,  with  re- 
ference to  Clause  14,  Section  i  of  Act  XIV. 
of  1859,  oat  of  time.  The  rent-free  grant, 
even  if  made  for  maintenance,  may  perhaps 
be  as  g-od  a  grant  as  one  for  any  other  pur- 
pose, and  might,  if  made  after  1 790,  have  been 
resumable  by  the  plaintiff  at  any  time  under 
Section  10  of  Regulation  XIX.  of  1793,  as 
long  as  the  nullum  tempus  clause  of  that  sec- 
tion remained  in  force.  Any  such  grant 
cannot,  however,  now  be  allowed  to  be  re- 
sumed by  the  plaintiff.  The  plaintiff,  how- 
ever, wants  to  treat  this  rent-free  holding  as 
something  apart  and  distinct  from  ordinary 
lakheraj  grants,  and  this  point  especially  is 
noticed  below. 

We  do  not  think  it  proper  to-  decide 
against  the  present  claim  of  the  plaintiff,  on 
the  ground  of  the  legal  impropriety  of  the 
plaintiff  urging  this  claim  after  his  put- 
needarjn  a  regular  case,  perhaps  in  the 
presence  of  the  plaintiff  himself,  failed  to 
prove  that  the  village  was  a  portion  of  his 
m^l  lands,  and  after  it  was  finally  decided, 
in  another  regular  suit  against  him,  that  his 
putneedar  was  entitled  to  obtain  an  abate- 
ment on  the  ground  that  the  plaintiff  had  no 
right  to  include^this  village  within  the  putnee 
granted  by  him  to  that  putneedar.    These 


decisions  are  no  bar  to  the  plaintiff's  present 
action. 

It  is  evident  that  the  allegation  of  the 
plaintiff  that  his  ancestor  received  any  rents 
for  the  village  before,  and  especially  subse- 
quent  to,  the  dismissal  of  the  rent-suit  in 
1803,  or  that  he  took  possession  of  the: 
village  at  any  time,  ia  unsupported  by  anf 
proof.  Certain  documents  were  filed  below  t^ 
support  this  allegation,  but  no  step  was  take 
to  prove  these  papers.  Most  of  them  do 
appear  to  have  anything  to  do  wiih 
property  in  question  ;  and  with  regard 
others  irrespective  of  the  fatal  objection 
some  of  them,  though  required  to  be 
stamps,  are  not  written  on  such  paf 
we  cannot  see  how,  even  if  admissible,  d, 
would  be  evidence  against  defendant  No, 
Even  if  these  papers  w^ere  to  be  received 
evidence  against  this  defendant,  we  do 
understand  that  they  would  carry  the 
of  the  plaintiff  beyond  showing  an  ostenal 
title  in  his  favor  recorded  in  certain  paf 
connected  with  his  estate,  over  the  pre| 
tion  of  which  he  could  have  all  manner 
control,  though,  as  an  actual  fact,  poss 
of  the  property  in  dispute  might  remain 
another  party. 

The  only  proof  that  the  plaintiff  has  git 
of  the   allegations   mentioned   in  his 
amounts  to  this,  thut  the  name  of  (be 
lage  appears  in  the  quinquennial  papers 
nected  with  his  estates  at  an  annual  vol 
jumma   of    Rs.     125.      Giving    the 
weight  to  this  piece  of  evidence,  it  sii 
shows  that  the  village  was  asserted  by 
ancestor  of  the  plaintiff,  when  these  pa| 
were  filed,  as  included  in  the  settlement 
the  estate.     If  plaintiff  now  wants  to 
for  recover}'^  of  possession,  he  must  show 
is  not  barred  by  limitation,  and  must  pi 
his  allegations  regarding  possession  and 
possession.     The  village  in  dispute,  plaii 
says,  was  given  for  maintenance  to  the  hnsl 
of  the  defendant.   Defendant  denies  that 
and  there  is  no  proof  of  when  it  was  git 
under  what  terms,  for  maintenance  to 
person,  and,  if  to  the  husband  of  thedefendi 
whether  rent-free  or  otherwise.    The  plaii 
does  not  attempt  to  explain  how  it  is,  if  the 
lage  was  given  for  maintenance  to  the  hi 
band  of  the  defendant,  and  resumed  after 
death,  that  plaintiff's  ancestor  claimed 
so  far  back  as  1803  from  the  husband  ofi 
defendant;  and  how  it  is  that  the  plaii 
in  a  case  for  rent  instituted  by  the  defends 
No.  I  against  a  tenant  of  hers  who  d<  ' 
the  title  of  the  said  defendant  (a  case  dcc-^^ 
by  the  Moonslff  of  Chalnah,   1 854*  ^^ 
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which  ibc  plaintiff  was  an  intervener),  he  de- 
scribed the  village  to  have  been  the  chakeran 
rf  the  said  Bhoopaul  Deo  in  lieu  of  sei-vice, 
md  did  not  state  that  he  had  resumed  it  after 
tbe  death  of  the  said  Deo,  as  was  alleged  by 
ibe  said  tenant,  but  asserted  that  he  had  re- 
lamed  it  on  the  said  Deo  having  defaulted 
ii  the  discharge  of  his  service. 
I  Inihe  plaint  filed  in  1803,  the  ancestor  of 
te  plaintiff  had  described  the  property  now 
dispute  as  in  the  zimma  or  trust  of  the  said 
band  of  the  defendant,  who,  it  was  said, 
refused  to  pay  the  rents  that  he  was 
erto  paying,  while  the  said  husband  of 
defendant,  in  his  answer,  pleaded  that 
village  was  his  ancestral  rent-freeg  rant, 
the  above-mentioned  case  decided  by  the 
oonsiff  of  Chaloah,  the  property  was  also 
d  to  have  been  in  the  zimma  of  the  said 

paul. 
i^ow,  either  the  grant,  if  made  for  mainte- 
,  was  on  condition  of  paying  certain 
ts.or  it  was  entirely  rent-free.    To  be  con- 
t,  the  plaintiff  must  say  that  some  rents 
reserved  to  the  Rajah  of  Pachete.     Now, 
ch  a  case*  the  amount  of  the  rents,  if  im- 
d,  must  have  been  merely  nominal ;  but 
rents  claimed  in  1803  do  not  appear  to 
been  of  that  kind.     The  amount  claimed 
Rs.    250    a  year,    more   than   half  of 
alleged  annual. income.     Besides,  there  is 
even  proof  to  support  the  allegation  that 
annual  produce  is  about  Rs.  480,  even 
ing  that  sufficient  margin  was  left  for 
Btenance  after   paying   the   rent   reserv- 
to  the  Rajah  of  Pachete.     The  fact  of  .no 
being  proved  to  have  been  ever  realised, 
»ot  even   before   that   litigation,   at   least 
the  year  1803,  or  for  60  years,  would, 
said,  give  some  right  to  the  defendant 
lead  that  she   and   her  husband  have, 
from   the   time  of  withholding  the 
held  adversely  to  the  plaintiff's  family, 
plaintiff,  in  the  present  case,  wants  to 
the  fact  of  the  litigation  of  1803,  and 
the  facts  then  pleaded  on  each  side.     As- 
^  g  that  he  can  be  permitted  to  do  so,  it 
dear  that  the    plaintiff  must  prove  that 
village  was  given  for    maintenance  to 
«aid  husband  of  the  defendant,  and  is 
as  he  has  a  right  to  resume  after  his 
►    In  proof  of  this  he  relies  upon  a  copy 
*  plaint  in  a  summary  suit  by  the  hus- 
w  of  the  defendant,  filed  by  his  mooktear 
51  a  ryot  under  him,  for  arrears  of  rent, 
hich  paper  the  said  husband  of  the  de- 
nt is  made  to  say  that  the  village,  of 
the  defendant  in  that  case  was  one  of 
tfuntSy  is  his  "maintenance  ijakood) 


lands."  This  assertion  was  inserted  bji  i\fi 
mooktear  of  the  husband  of  the  defendant 
in" a  case  of  which  the  matter  now  in  dispute 
was  not  at  issue,  and  after  the  said  Bhoopaul 
had  openly  denied  the  title  of  the  plaintiff's 
ancestor.  The  expression  after  all  may  mean 
that  the  property  now  in  dispute  was  some- 
thing quite  different  from  what  the  plaintiff 
must  establish  in  this  case  before  he  can  ask 
for  a  decree. 

The  plaintiff  pleads  certain  decisions  of 
the  late  Sudder  Court,  one  of  them  upheld  by 
Her  Majesty's  Privy  Council,  ruling  that 
maintenance  given  to  the  members  of  the 
family  of  the  Rajah  of  Pachete  is  not  binding 
upon  the  next  successors  and  terminates  with 
the  life  of  the  grantor.  There  is  no  proof 
here  of  the  husband  of  the  defendant  being 
a  member  of  the  family  of  the  plaintiff;  and 
the  argument  submitted  by  the  pleader  of 
the  plaintiff,  that  no  other  inference  can  be 
drawn  from  the  fact  of  a  family  custom  being 
pleaded,  is  answered  by  a  reference  to  an- 
other case  of  the  plaintiff  decided  against 
him  in  1853.  In  this  case,  though  the  tenure 
which  was  asked  to  be  resumed  was  one  given 
to  a  stranger  to  the  family,  the  right  under 
which  the  suit  was  brought  was  the  self-same 
coolachar  which  is  pleaded  here,  with  this 
difference,  that  the  maintenance  grant  is  not 
said  to  terminate  with  the  life  of  the  grantee. 
In  the  case  decided  by  the  Moonsiff  of  Chal- 
nah  it  was  asserted  by  the  plaintiff  that  the 
said  Deo  was  a  (distant)  connection  of  the 
plaintiff,  serving  under  him,  which  designa- 
tion would  not  represent  the  **  member  of  the 
family"  alluded  to  in  the  decision  of  the 
Sudder  Court,  dated  14th  of  April  1834, 
pages  392  to  399. 

It  is  unfair  to  decide  this  case  in  the  absence 
of  any  reliable  proof  produced  by  the  plaint- 
iff, simply  by  stretching  the  supposed  ad- 
mission beyond  the  bare  words  used  in  the 
said  plaint  for  rent  filed  on  behalf  of  the 
said  Bhoopaul ;  and  the  plaintiff  is  not 
authorised  to  ask  for  the  resumption  of  any 
maintenance  grant  whatsoever,  without  show- 
ing its  nature  and  conditions,  and  the  rela* 
tionship  of  the  party  to  whom  it  may  be 
said  to  have  been  originally  granted.  If  the 
grant  for  maintenance  was  without  any 
rents,  then,  if  plaintiff's  ancestor  had,  as  he 
said,  in  1803,  all  along  subsequent  to  18039 
and  also  from  a  time  previous  to  that  year 
received  rents  from  the  husband  of  the  de- 
fendant, the  maintenance  grant  must  have 
been  made  to  some  other  person  be/ore^  and 
the  grant  must  have  been  resumed 'before 
the  said  husband  of  the  detbndant  became 
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liabk  to  pay  the  heavy  rents  which  were 
demanded  from  him  in  1803,  and  which,  for 
subsequent  years  up  to  the  death  of  the  said 
Deo,  are  attempted  to  be  shown  at  a  much 
smaller  rate  as  either  paid,  or  acknowledged 
as  due,  by  the  said  deceased  Thakoor,  or  as 
received  from  others. 

We  can  understand  the  nature  of  a  right 
in  a  Rajah  of  Pachete  when  he  says :  "  I  am 
not  bound  by  any  grant  of  nraintenance  made 
by  my  predecessor,"  and  says  so  within  a 
proper  time  after  his  acquiring  the  raj.  But 
we  do  not  read  the  former  decisions  of  the 
Sudder  Court  or  the  decision  of  the  Privy 
Council  to  rule  that,  though  the  party  in 
possession  or  his  ancestor  may  have  denied 
the  assertion  of  the  property  being  given  for 
maintenance  repeatedly  in  the  presence  of 
the  preceding  Rajah,  though  he  or  even  his 
predecessor  may  have  delayed  to  sue  in  time 
to  set  aside  the  adverse  title  set  up  by  those 
in  possession,  yet  that  the  present  Rajah 
acquires  any  new  right  to  re-open  the  ques- 
tion of  resumption,  notwithstanding  that  the 
defendant  and  his  ancestor  may  have  held 
for  more  than  60  years  before  the  present 
suit.  Neither  of  the  said  decisions  quoted 
by  the  plaintiff,  nor  the  former,  nor  the  pre- 
sent limitation  law,  allows  any  such  authority 
to  any  Rajah  of  Pachete. 

The  Judge  further  recorded  correctly  in 
his  decisions  '*that  the  copies  of  the  deci- 
**  sions  filed  by  the  defendant,  more  especi- 
"ally  the  decision  of  the  Chalnah  Moonsiff' 
"in  1854  (which  alludes  to  former  cases  so 

far  back  as  1831),  show  that,  from  that  time 

to  the  present  date,  decrees  have  always 
"been  given  in  favor  of  the  defendant  and 
"her  ancestor  for  the  rents  of  this  mouzah, 
"notwithstanding  that  the  plaintiff  claimed 
"  as  1^  mal : "  and  that  the  papers  filed  by 
the  defendant  in  thes6  cases  are  no  longer 
forthcoming,  as  the  records  were  burnt  dur- 
ing the  mutiny. 

There  is  no  proof  of  any  collusion  between 
the  defendant  No.  2  and  defendant  No.  i. 
If  there  be  any  ground  to  suspect  any 
collusion,  it  may  be  suspected  to  exist  be- 
tween the  plaintiff  and  defendant  No.  2. 

The  attempt  made  by  the  plaintiff  to  in- 
jure the  position  of  defendant  No.  i  by  suits 
brought  by  him  or  for  his  benefit  preceding 
the  present  suit  further  afford  good  ground 
for  believing  that  the  present  action  is  not 
the  first  instituted  by  the  plaintiff  to  injure 
the  rent-free  rights  of  the  said  defendant. 

We  accordingly  uphold  the  decision  of 
the  Lower  Court,  and  dismiss  the  appeal  with 
costs* 
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The  13th  February  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jacksoa, 
Puisne  Judges, 

Review  of  Judgment  (Exposition  of  the  law 
for  the  guidance  of  Judical  Officers). 

Case  No.  2737  of  1864. 

Special  Appeal  from  a  decision  passed  by  Be 
Nobinkishen  Paleett  Principal  Sudder  Ami 
of  Backergunge,  dated  the  i^ih  June  iSi 
reversing  a  decision  passed  by  Moulvie 
nooddeen  Khan,  Sudder  Ameen  of  that 
trict,  dated  the  igth  February  186$. 

Shumsheir  Ali  Khan  and  others  (Plaintil 

Appellants, 

versus 

Ram  Chunder  Goopto  and  others  (Defei 
ants),  Respondents. 

Baboo  Hem  Chunder  Banerjee  for 
Appellants. 

Bahoos  Kalee  Mohun  Doss  sRid  RomtA 
Chunder  Mitter  for  Respondents. 

It  is  not  competent  to  a  Court,  when  the  app£ 
for  a  review  of  judp^'ment  is  based  on  the  disco* 
new  evidence,  to  dispense  with  proof  that  the  pcwj 
dence  has  come  to  the  knowledg"e  or  the  reach  of  I 
plicant  since  the  first  hearing^ ;  and  if  a  Court  doesi 
a  case  when  an  application  has  been  g^ranted 
such  proof,  it  is  a  valid  g^round  of  appeal,  both 
and  special,  that  the  judgement  arrived  at  upon 
view  has  been  arrived  at  contrary  to  law. 

Except  on  some  clear  and  palpable  error  com 
by  the  predecessor,  no  Judge  is  competent  to  re?© 
decision  of  his  predecessor  as  a  matter  of  factoo  thcJ 
same  evidence  (Steer,  J.). 

Mr,  Justice  Jackson. — The  plaintiflfs 
f erred  this  suit  to  recover  possession  of  tl 
howalas  and  a  neem  howala.     Their  allc 
tion    was    that    these    properties    had 
longed  to  them  in  the  benamee  of  Shi 
Churn  Lushker;  but  had,  during  their 
sence  from  the  country,  been  taken 
sion  of  by  the  defendant,  the  zemindar, 
defendant,  in  answer,  alleged  that  he  badj 
the  benamee  of  one  Shib  Shunkur  purchJ 
the  properties  from  Shadoo  Lushker,  to  wl 
they  had  belonged. 

Both   the   first  Court  and  the   Princll 
Sudder  Ameen,  who  first  tried  the  case 
appeal,   were   of  opinion  that  the  plainj 
had  proved  his  allegations,  and  decreed 
claim.     Another  Principal   Sudder  Amf 
Baboo  Nobin  Kishen  Paleet,  having  tai 
the    place    of    the    first    Principal   Si 
Ameen.   an    application   for   review  d 
iudgment   passed  by  his  predccessw 
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oade,  and  a  review    was    admitted.      No 
groonds  for  the  admission   are  detailed  in 
fte  proceeding  admitting   the   review ;    but 
&e  Principal  Sudder  Ameen  records  only 
iai  he  deems  it  right  to  admit  it.     There 
s  to  have  been  an  additional  piece  of 
idence  tendered  with  the  application  for 
lew.   The  Principal  Sudder  Ameen,  on 
cwing  the  evidence  which  had  already 
in  considered  by  his  predecessor,  as  well 
the  additional  evidence  put  before  him, 
come  to  the  conclusion  that  the  plaint- 
's case  is  proved  to  be  false  by   the   ad- 
ions  made  by  one  of  the  plaintiffs  as 
by  the  additional  evidence.     He  has 
rdingly  reversed   the    judgment  of   his 
cessor,  and  dismissed  the  plaintifF's  suit. 
On  special  appeal,  it  is  said  that  the  Prin- 
Sudder  Ameen  has  altogether  miscon- 
the  additional  evidence  so  put  in,  which 
only  does  not  contain  any  such  admis- 
as  is  alleged,  but  does  not  in  any  way 
c  the  defendant's  case. 
The  evidence  is  a  kubooleut,  which  was 
ered  by  one  of  the  plaintiffs  to  a  co-sharer 
4e  zemindaree  with  the  defendant.     In 
he  states    that    a    butwara   has  taken 
c  between  Shib   Shunkur  and   the   co- 
1  and  that  certain  lands  which  he  holds 
fallen  into  the  share  of  Shib  Shunkur. 
Principal  Sudder  Ameen  records  that 
words  contain  an  admission  that  the 
dant,  Ram  Kanai,  purchased  the  howa- 
now  in  suit,  in  the  name  of  Shib  Shun- 
The    respondent's    counsel    contends 
it  is  an  admission  of  Shib  Shunkur's 
etary  title,  inasmuch  as  no  objection 
n  taken  to  the  title. 

are   of   opinion    that   the    Principal 
«r  Ameen  has  altogether  misconstrued 
document.     In  the  first  place,  it  con- 
no  admission  as  to  Ram  Kanai 's  pur- 
at  all.    In  the  second  place,  it  contains 
mission  as  to  Shib  Shunkur's  purchase 
to  bis  title.     It  makes  no  allusion  to 
It  alludes   to  a  butwara  which   had 


place  between  the  co-sharers  in  the    myself  of  it. 


Ameen,  and  upon  it  the  plaintiff's  claim*held 
to  be  proved,  we  reverse  the  decision  of 
Baboo  Nobin  Kishen  Paleet,  and  Confirm 
that  of  the  first  Court.  The  defendant  will 
pay  all  the  costs  of  this  litigation. 

Mr,  Justice  Steer. — When  a  Court  grants 
a  review,  ihere  is  no  power  in  any  o.her 
Court  to  say  that  the  review  must  not  be 
granted  and  the  case  re-heard.  The  order  is 
final.  But  when  the  Court  granting  the 
review  proceeds  to  re-hear  the  case,  and  dis- 
poses of  it,  the  law  of  appeal  applies  to  the 
decision. 

In  the  present  case,  then,  when  the  Prin- 
cipal Sudder  Ameen,  granting  a  review  from 
the  decision  of  his  predecessor,  reversed  it 
on  the  re-hearing,  one  question  which  arises 
is,  did  the  Principal  Sudder  Ameen  dispose 
of  the  case  on  re-hearing  accorciing  to  law ; 
or,  in  other  words,  did  he  arrive  at  his  judg- 
ment on  the  re-hearing  conformably  to  law  ? 
It  will  be  seen  from  the  judgment  of  my 
colleague,  in  which  I  quite  coincide,  how 
egregiously  wrong  the  Principal  Sudder 
Ameen  was  in  the  view  he  took  of  the  new 
document  upon  which  he  thought  proper  to 
grant  the  review.  Clearly,  the  production 
of  this  document  did  not  advance  the  case  for 
the  defendant  one  jot  further  than  it  stood 
at  the  time  of  the  first  trial.  Therefore  the 
Principal  Sudder  Ameen,  in  reversing  the 
decision  of  his  predecessor,  has,  in  effect,  sat 
in  judgment  upon  the  merits  of  his  prede- 
cessor's judgment,  and  declared  his  conclu- 
sions wrong  upon  a  matter  of  fact  on  thp 
self-same  evidence  which  was  before  his 
predecessor. 

Now,  it  seems  to  me  that  it  is  very  ad- 
visable in  the  ends  of  justice  that  an  early 
opportunity  should  be  taken  to  set  judicial 
officers  right  in  regard  to  the  use  of  the 
very  large  discretion  with  which  the  law  is 
thought  to  invest  them  in  regard  to  the  ad- 
mission and  disposal  of  applications  for  re- 
views. The  present  case  affords,  I  think, 
that  opportunity,   and  I   ^m   glad   to  avajl 


imdaree,  and  mentions  Shib  Shunkur  as 
one  of  the  parties  to  that  butwara,  and 
les  to  certain  land  as  having  fallen  with 
share.  It  is  admitted  that  Shib  Shunkur 
then  in  possession,  and  the  plaintiff,  in 
ig  that  kubooleut,  simply  treated  him  as 

^ssion. 
^e  think  that  this  misconstruction  of  this 
»cnt   has    led    the    Principal    Sudder 
tt  completely  wrong  in  this  case.     And 
J- we  rest  of  the   evidence   was   weighed 
considered  by  the  first  Principal  Sudder 


The  law  allows  a  Judge  to  review  his 
own  judgment  or  the  judgment  of  his  pre- 
decessor on  any  sufficient  ground.  But  if 
the  ground  of  the  application  is  the  dis- 
covery of  new  evidence,  it  is  a  condition  pre- 
cedent to  the  acceptance  of  that  evidence, 
that  the  applicant  for  review  satisfy  the 
Court  that  the  new  evidence  sought  to  be 
adduced  was  not  within  his  knowledge,  or 
could  not  be  adduced  by  him  at  the  time  of 
the  first  trial.  Unless,  at  tho  time  of  grant- 
ing the  review,  the  Court  is  satisfied  that 
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the  new  evidence  could  not  have  been  ad- 
duced ^at  the  first  trial,  the  application  is 
not  legally  granted  ;  and  it  will  be  ground 
for  a  regular  appeal  or  a  special  appeal 
that  the  case  was  re-heard  in  violation  of 
the  law  of  review  which  requires  that  a 
certain  stale  of  things  should  be  shown 
before  an  application  for  review  can  be  com- 
plied with. 

It  is  not  competent  to  a  Court,  when  the 
application  is  based  on  the  discovery  of  new 
evidence,  to  dispense  with  proof  that  the 
new  evidence  was  not  within  the  knowledge 
or  the  reach  of  the  applicant  at  the  time  of 
the  first  hearing ;  and  if  a  Court  does  re-hear 
a  case  when  an  application  has  been  grant- 
ed without  such  proof,  it  is  a  valid  ground 
of  appeal,  both  regular  and  special,  that  the 
judgment  arrived  at  upon  the  review  has 
been  arrived  at  contrary  to  law. 

This  is  one  of  the  grounds  on  which  I 
think  the  judgment  of  the  Principal  Sudder 
Ameen  in  the  case  before  us  is  open  to 
objection ;  and  another  is  that,  inasmuch  as 
the  new  evidence  put  in  was  really  no  evi- 
dence at  all,  the  Principal  Sudder  Ameen 
decided  the  case  directly  adverse  to  the 
view  arrived  at  by  his  predecessor  on  one 
and  the  self- same  evidence.  The  law  of 
review  never  intended  that  a  Principal  Sud- 
der Ameen  should  hear  an  appeal  against 
the  judgment  of  his  predecessor  in  the  same 
ofl&ce ;  and  it  seems  to  me  that  any  officer 
who  allows  a  review  and  decides  a  matter 
of  fact  upon  the  same  identical  evidence  as 
that  on  which  his  predecessor  decides  the 
case,  wholly  misapprehends  the  law  of  re- 
view, and  that  it  is  not  a  proper  ground 
within  the  meaning  of  the  law  for  the  admis- 
sion of  the  review,  nor  a  proper  ground  to 
decide  upon,  that  the  evidence  as  laid  before 
the  predecessor,  and  which  incHned  him 
to  decide  one  way,  leads  his  successor  to 
an  exactly  contrary  conclusion.  Where  a 
Judge  has  so  misapprehended  the  intent  of 
the  law,  and  has  constituted  himself  an 
appellate  authority  over  his  predecessor,  I 
should  hold  that  to  be  a  valid  ground  of 
appeal,  and  I  should  not  hesitate  to  set  aside 
such  an  unwarrantable  judgment. 

Except  on  some  clear  and  palpable  error 
committed  by  the  predecessor,  no  Judge  is 
competent  to  reverse  the  decision  of  his  pre- 
decessor on  a  matter  of  fact  on  the  self-same 
evidence.  If,  then,  when  any  new  evidence 
is  adduced  as  affording  a  ground  for  prefer- 
ring an  application  for  review,  the  Judge 
finds  that  the*'new  evidence  tendered  is  not 
sufficient  per  se  to  show  that  the  decision  of 


the  predecessor  is  wrong  on  the  matter  of 
fact,  or  that  the  new  evidence,  if  thrown  into 
the  scale,  would  not  create  an  overpowermg. 
balance  of  evidence  on  the  side  of  the  party' 
on  whose  behalf  the  application  for  tesnat 
is  made,  the  Judge's  proper  course  is  torfr-j 
fuse  the  application.  If  he  does  gi 
a  review  on  new  evidence,  upon  which, 
cording  to  the  above  view,  he  should  not  hs 
granted  a  review,  and  he  proceeds  to 
view  the  former  evidence,  and  to  reverse 
decision  of  his  predecessor  on  that  evidei 
he  commits  two  errors,  which,  on  regular 
peal  or  special  appeal,  a  higher  Court  woi 
be  bound  to  take  notice  of ;  and  where  a " 
mer  judgment  has  been  reversed  in  such 
unlawful  manner  by  a  subsequent  judj 
the  proper  mode  of  dealing  with  the  sol 
quent  judgment  in  appeal  would  be  jus 
blot  it  out  of  the  record. 

If  these  views  which  I  hold  are  not 
rect  (and  from  this  1  do  not  mean  to 
any  doubt  upon  my  own  opinion),  then  ibel 
cision  of  the  Principal  Sudder  Ameen  in 
present  case  shows  what  an  absolute 
ty  there  is  that  the  law  of  review  sfaouldj 
amended.     If  there  is  no  power,  by  way  ofj 
peals,  to  check  the  Lower  Courts  from  ii 
perly  grantingapplications  for  review,  and! 
taking  up  and  upsetting  the  decisions  off 
predecessors,  then   most   assuredly  ih 
should  be  altered  to  provide  against 
arbitrary  power,  dangerous  in  the  hai 
any  one,  and  most  mischievous  in  the 
of  a  vast  number  of  men  whom  daily 
rience  shows  that  they  do  not  know 
use  it. 


The  14th  February  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-1 

Puisne  Judges, 

Hindoo  Law— Succession  (Married  daug^l 

Case  No.  248  of  1864. 

Regular  Appeal  from  a  decision  i^assedhy 
J,  F,  Hewtt,  Deputy  Commissioner  of  • 
dugga,  dated  the  lyth  September  1863, 

Benode  Koomaree  Dabee  (Plaintiff), 
Appellan/, 

versus 

Purdhan  Gopal  Sahee  and  others  ^ 
(Defendants),  Respondents, 

Bahoos  Kishen  Kishore  Ghose  and  /Tw^ 
nath  Mojoomdar  for  Appellant 
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Mr  C.  Gregory  and  Moulvie  Murhumut 
Hossein  for  Respondents. 

Suit  laid  at  Rs.  10,000. 

I  Harried  daugrfaters  are  not  excluded  from  succession 
l^atber  the  ^yabhaga  or  Mitakshara, 

j^The  plaintiflF,    as   the   legal   heir  of   the 

ased  Gobind  Singh,  sues  to  recover  pos- 

on  of  her   father's    ancestral  property, 

nnah  Nama  Deek,   a  dependency  of 

Chota  NagpK)re  Raj.     She  alleges  that 

father,  Purdhan  Gobind  Singh,  having 

riled  the  property,  died  on  29th  Sep- 

ibcriSji  (14th  Assin  124S  B.  S.),  leaving 

beirs  his  two  widows,  Sheeb  Koomaree, 

her  of  the  plaintifif,  and  Soogun   Koo- 

and  bis  daughter,  the  plaintiff,  and 

SODS,  Gopal  and  Dul  Gobind ;  that  her 

T  succeeded    to   the   property   under 

Law  of  Inheritance  current  in  .Bengal; 

owing  to  her  dislike  to  her  daughter, 

plaintifif,  and   her  children,  she  made 

the  property  to  Moneenath  Sahee,  a 

nt  relation  of  the  family,  from  whom 

received  a  payment  of  malikana, '  and 

inued  in  possession  till  her  death  on 

May  1852  (19th  Joisto  1259,  B.  S.); 

under  the  law  of  the  Dyahhaga^  by 

h  succession  in  the  family  is  governed, 

plaintiff  is  entitled,  as  the  nearest  legal 

\  to  succeed  to  the  property  after  her 

r;  that  she  is  prevented  from  taking 

ion  by  the  defendant  Purdhan  Gopal 

,  son  of  Moneenath  Sahee,  and  she, 

ore,  brings  this  action  to  obtain  posses- 

with  mesne-proiits. 

defendant  pleads  limitation  and  family 
,  by  which  the. eldest  son  succeeds 
die  exclusion  of  the  other  sons  who  re- 
maintenance  ;  that,  on  failure  of  direct 
heirs,  the  inheritance  goes  to  the  col- 
male  branches,  and  the  brother  or 
r's  sons  succeed. to  the  exclusion  of 
females;  that,  on  the  death  of  Purdhan 
ind  Sahee  without  male  issue,  the 
tancc  came  to  Moneenath  Sahee, 
r  of  the  defendant,  the  nearest  male 
f  who  was  confirmed  in  possession  by 
decision  of  Captain  Wilkinson,  Agent 
tbe  Governor-General  in  1833. 
The  case  was  dismissed  by  the  Deputy 
'^missioner,  on  the  ground  that  the  ques- 
hctween  the  parties  had  been  disposed 
by  Captain  Wilkinson  in  1833.  From 
decision,  an  appeal  was  preferred  to 
late  Sodder  Court,  and,  in  the  month 
August  1862,  the  order  of  the  first  Court 
reversed  by  the  High  Court,  and  the 
was  remanded  to  enable  that  Court 
VoL^, 


to  enquire  into  the  right  of  the  plaintiff  to 
succeed  to  the  property,  the  decision  of 
Captain  Wilkinson  being  considered  a^no  bar 
to  the  investigation  of  this  point. 

The  case  was  again  heard  by  the  present 
Deputy  Commissioner  or  Collector  on  17th 
September  1863,  and  he  dismissed  the  suit 
for  the  following  reasons :  that  the  family 
is  governed  by  the  Mitakshara  law ;  and, 
under  it,  a  married  daughter  cannot  succeed 
to  her  father's  property.  Further,  that 
plaintiff,  in  another  suit  brought  by  the 
Rajah  of  Chota  Nagpore  for  the  resumption 
of  these  lands,  waived  her  rights  to  the 
property  in  favor  of  her  son  Gopal  Singh, 
and,  therefore,  she  is  estopped  from  making 
the  present  claim. 

We  do  not  concur  in  the  reasons  assigned 
by  the  Judge  below  for  dismissing  the  suit, 
though  we  are  satisfied  that  his  order  of 
dismissal  is  the  proper  order  to  be  passed, 
but  on  other  grounds  than  those  given  by  the 
Lower  Court.  Whether  succession  be  govern- 
ed by  the  law  of  Bengal  (the  Dyahhagd) 
or  by  that  of  Benares  (the  Mitakshara),  mar- 
ried daughters  are  not  excluded  from  succeed- 
ing by  either  of  these  laws.     By  the  law  of 
Bengal,    the    unmarried    daughter    is    first 
entitled  to  inherit :  if  there  be  no  maiden 
daughter,  then  the  daughter  who  has,  and 
the  daughter  who  is  likely  to  have^  male 
issue,  are  together  entitled  to  the  succession. 
Daughters  who  are  barren,  or  widows  with- 
out male  issue,  or    mothers  of    daughters 
only,  can,  under  no  circumstances,  inherit. 
By  the  law  of  Benares,  preference  is  given 
to  the  maiden   daughter ;   failing   her,   the 
succession  devoles  on  the  married  daugh- 
ters   who    are    indigent,  to  ^  the    exclusion 
of  wealthy  daughters  who  succeed  in  de- 
fault of  indigent   daughters.     But  no  pre- 
ference is  given  to  a  daughter  who  has  or 
is  likely  to  have  male  issue,  over  a  daughter 
who  is  barren  or  a  childless  widow.    It  is 
evident,  therefore,  that  the  Judge  was  wrong 
in  supposing  that  a  married  daughter  could 
not  succeed. 

The  second  reason  assigned  by  the  Judge 
is  also  incorrect,  for  anything  that  plaintiff 
may  have  said  in  a  petition  filed  in  another 
case,  to  the  effect  of  her  being  guardian  of 
her  son  who  is  entitled  to  succeed,  can  be 
no  estoppel  to  any  right  that  she  may  have 
to  the  property  as  against  a  third  party  hold- 
ing adverse  possession,  the  more  so  when 
such  statement  has  been  rendered  nugatory 
by  a  decision  of  the  Sudder  Court,  which 
declared  the  son  incapable  of  bringing  an 
action  during  the  life-time  0/  his  mother  and 
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grartd mother.  The  plaintiff  seeks  to  recover 
possession  after  the  opposite  party  have  been 
in  undisputed  possession  for  more  than  thirty 
years.  She  alleges  that  the  succession  to 
this  property  follows  the  Law  of  Inheritance 
current  in  Bengal;  that  her  mother  was  in 
possession,  but,  from  ill-will  to  her  and  her 
children,  allowed  a  member  of  a  collateral 
branch  of  the  family  to  be  declared  the  pro- 
prietor, and  to  succeed  to  the  possession, 
receiving  malikana  from  him.  And  she 
pleads  that  during  the  life-time  of  her  mother 
she  was  not  in  a  position  to  bring  this  action, 
and  that  her  mother  died  in  1852,  from  which 
date  her  suit  is  within  time. 

From  the  plaintiff's  own  statement,  we 
find  that  her  allegation  as  to  the  course  of 
succession  to  this  property  is  incorrect,  for, 
in  the  genealog}'  which  she  recites,  she  says 
that,  on  the  decease  of  Purdhan  Nurput  Sahee, 
his  eldest  son  Purdhan  Kishen  Churn  Sahee, 
pursuant  to  the  usage  of  the  country,  came 
to  the  undisputed  and  sole  possession  of  the 
Raj  as  rightful  proprietor  of  the  entire  Per- 
gunnah  Nama  Deck.  His  second  brother, 
Purdhan  Gopee  Churn  Sahee,  and  his  third 
brother,  Purdhan  Sham  Churn  Sahee,  died 
without  issue.  The  fourth  brother,  Purdhan 
Churn  Sahee,  grandfather  of  Monee  Nath 
Sahee,  having  separated  from  commensality, 
received  a  separate  jagheer  for  his  mainte- 
nance. Now,  this  statement  shows  unmis- 
takeably  that  succession  to  this  property  did 
not  follow  the  Law  of  Inheritance  current  in 
Bengal  as  laid  down  in  the  Dyabhaga,  but 
rather  that  there  was  a  family  custom  by 
which  the  eldest  son  succeeded  to  the  ex- 
clusion of  the  others  as  averred  by  the  de- 
fendant. Then  it  is  alleged  by  the  plaintiff 
that  her  mother  was  in  possession  of  the  pro- 
perty; but  she  has  given  no  proof  whatever 
of  such  possession;  and  even  if  her  mother 
had,  as  she  declares,  taken  steps  to  deprive 
her  of  the  inheritance,  yet  the  other  widow 
of  Gobind  Sahee  was  not  likely  to  give  up 
her  rights  to  the  property,  and  yet  we  hear 
nothing  of  her  possession  and  enjoyment. 
Again,  it  is  not  probable  that,  if  the  widow 
of  the  deceased  Gobind  had  been  entitled  to 
retain  possession  during  her  life-time,  she 
would  have  waived  her  rights  in  favor 
of  a  distant  relative  to  the  injury  of  her  own 
children,  for  the  Court  can  find  no  proof  of 
the  ill-will  said  to  have  existed  between  the 
mother  and  daughter ;  nor  do  we  think  it  at 
all  likely  that,  had  the  plaintiff's  mother 
succeeded  to  actual  possession,  she  would 
have  been  depjived  of  it  by  the  Governor- 
Generars  Agent  in  1833.    On  the  whole, 


therefore,  we  think  that  plaintiff  has  entirely 
failed  to  make  out  her  case.  Her  own  ad* 
missions  prove  that  the  course  of  inheritance 
is  not  governed  by  the  law  current  in  Bengal; 
and  in  support  of  her  other  allegation  sbe 
has  not  given  a  shadow  of  proof.  We  dis- 
miss the  appeal  with  all  costs  and  interest: 
thereon  from  the  date  of  decision  to  dale  q| 
realization. 


The  14th  February  1865. 
Present : 
The  Hon^le  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Deceased  Naibs  (Misfeasance  of)— Civil 

remedy. 

Case  No.  2479  ^^  1864. 

Special  Appeal  from  a  decision  passed  hyMf-. 

'  S,  Belli,  Judge  of  Rajshahye,  dated  the 
May  1864,  affirming  a  decision  passed  by 
W,  Wright,  Principal  Sudder  Ameen  ofil 
District,  dated  the  24th  September  1863, 

Ranee  Surnomoye  (Plaintiff),  Appellant^ 

versus 

Dwarkanath  Ghose  (Defendant), 

Respondent, 

Bahoos  Juggadanund  Mookerjee  and. 
Sreenath  Doss  for  Appellant. 

Baboo  Mohinee  Mohun  Roy 
for  Respondent. 

The  plaintiff's  naib  (now  dead)  sent  her  a  he 
(found  Dy  the  first  Court  to  have  been  a  ^o^gWfJJ 
account  of  collections  from  her  estates,  which  ' 
dee  was,  on  presentation/accepted,  but  finally  disl 
ed.     Held  that  she  has  a  cause  of  action;  tliat 
has,  if  she  can  prove  her  case,  suffered  a  direct  ti 
to  the  extent  she  alleges;  and  that  she  is  eotit*' 
redress. 

The  plaintiff,  Ranee  Surnomoye,  soaj 
in   this   action,   to   recover   Rs.    1,000 
interest.     She  alleged  that  her  naib,  TO 
Chunder  Dutt,  had  collected  that  sum  * 
her  estates,  and  had  transmitted  it  to  her 
a  hoondee  which  was,  on  presentation,  ai 
ed,   but   finally   dishonored.      The  plai' 
sued  not  only  the  drawer  and  acceptor  of 
hoondee,   but  also  the  widow  of  the 
who  had  since  died,  and  the  naib's  sureti«»j 

The  Principal  Sudder  Ameen  found 
the  hoondee  was  a  forgery,  and  decreed 
claim  against  the  widow  of  the  naib,  but 
solved  the  sureties  and  the  other  defendani 

The  plaintiff  appealed  to  the  Judge ;  an^ 
the  appeal,  the  naib's  widow,  being  a  res] 
ent,  put  in   her  objections,  and  the  J) 
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d  that,  as  the  action  had  been  brought, 
piaJDtiff  could  not  succeed  'at  all ;  that 
ther  the  hoondee  was  a  genuine  instru- 
ent,  in  which  case, only  the  drawer  and 
eptor  were  responsible,  or  the  deceased 
has  been  guilty  of  embezzlement,  and 
IS  representative  after  his  death  cannol  be 
eld  civilly  liable  for  loss  accruing  through 
at  offence,  unless  it  had  been  established 
inst  him   in    a    criminal   prosecution, 
room's  Commentaries,  page  97." 
^epJaintifiE,  on  special  appeal,  urges  that 
Judge  has  erred  in  law ;  that  the  plaintiff 
a  cause  of  action   against  her  naib's 
e  for  the  special  injury  to  which  she  has 
subjected  by  his  wrong  acts;  or  if  it 
d  appear  that  the  naib  was  not  in  fault, 
she  has  a  cause  of  action  against  the 
r  defendants  in  the  suit ;  that  the  Judge 
Id,  therefore,  have  enquired  whether  the 
hoondee  was,  as  the  first  Court  has 
a  forgery,  or  whether  it  was  genuine, 
according  to  his  finding,    decree   the 
against  the  parties  liable, 
e  are  of  opinion  that  the  plaintiff  has  a 
of  action;  that  she  has,  if  she   can 
her  case,  suffered  a  direct  injury  to  the 
t  she  alleges ;  and  that  she  is  entitled  to 
It  is  a  question  how  far  the  rule  of 
ish  law,  which  suspends  the  civil  re- 
where  the   act  done  is  felonious,  is 
[cable  to  this  country?     The  rule,  how- 
is  certainly  not  applicable  to  this  suit, 
ht  have  been  applicable  had  the  plaint- 
ib  been  still  alive ;  but  as  he  is  dead, 
lalntiff  is  no  longer  bound  to  suspend 
on  for  a  civil  remed)?,  until  she  has 
t  a   complaint  against  him  on  the 
nal  charge.     It  is  not  shown  that  the 
iff  has  in  any  way  attempted  to  shield 
t  of  her  naib  if  criminal.     It  is  quite 
le  that  she   may  have  been,   as   she 
in  her  plaint,  in  doubt  as  to  who  was 
ending  party,  the  naib  or  the  parties 
igotiated,   and  afterwards  dishonored 
ndee. 

Judge's  decision  must  be  set  aside, 
the  case    remanded   for  trial   on   the 


The  15th  February  1865. 

Present : 

le  Hon'ble  C.  Steer  and  £.  Jackson, 
Puisne  Judges. 

Canie  Courts  nurisdictioii  of)— I&ddental 
of  titie— No  special  appeal 


Case  No.  3148  of  1864.        • 

Special  Appeal  from  a  decision  passed Jyy  Mr, 
F,  Tucker^  J^^g^  9f  Shakabad,  dated  the 
nth  August  1864,  reversing  a  decision  passsed 
by  Baboo  Burmha  Dutt^  Moonsiff  of  that  Dis- 
trict, dated  the  28th  April  i86j, 

Shumbhoo  Chowdhry  (Plaintiff),  Appellant, 

^versus 

Mr.  R.  Combs  (Defendant),  Respondent. 

Baboo   Kalee    Mohun    Doss    and    Moulvie 
Aftahooddeen  Mahomed  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

No  special  appeal  lies  in  a  suit  cognizable  by  a  Small 
Cause  Court. 

The  jurisdiction  of  the  Small  Cause  Court  is  nqt 
barred,  because  it  has  to  enquire  into  a  question  of 
title  to  land  as  incident  to  the  question  of  the  value  of 
trees  taken  off  the  land. 

This  is  a  suit  for  price  of  trees. 
.  The  Lower  Appellate  Court  has  held  that 
the  plaintiff  is  not  entitled  to  claim  the  price 
of  the  trees,  and  dismissed  the  suit. 

The  plaintiff  files  a  special  appeal  against 
this  decision.  But  as  the  suit  was  one  in 
its  nature  cognizable  by  the  Small  Cause 
Court,  no  special  appeal  will  lie.  It  is  said 
that  the  suit  was  not  one  in  its  nature  made 
cognizable  by  the  Small  Cause  Court,  inas- 
much as  the  title  to  the  land  was  in  dispute ; 
but  it  does  not  bar  the  jurisdiction  of  the 
Small  Cause  Court  that  it  has  to  enquire 
into  a  question  of  title  to  land  as  incident 
to  the  question  of  the  value  of  trees  taken  off 
the  land.  We  dismiss  the  special  appeal 
with  costs. 


The  15th  February  1865. 

Present :  ^ 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Suit  by  widow  for  her  husband's  share  of 
joint  property. 

Case  No.  2573  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
A,  PigoUf  Judge  of  Hooghly,  dated  the  22nd 
June  1864,  reversing  a  decision  passed  by  the 
Additional  Sudder  Ameen  of  that  District, 
dated  the  gth  January  1864, 

Bindoo  Bashinee  Dassee  (Plaintiff), 

Appellant, 

versus 

Anund  Chunder  Paul  (Defendant), 

Respondent. 
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Baboo  Oiool  Chunder  Mookerjee  for 
^  Appellant. 

Buhoo  Gopal  Lall  Mitier  for  Respondent. 

.  Suit  by  a  widow  for  possession  of  her  husband's 
share  of  joint  property  inherited  from  his  erandfather. 
Held  that  if  the  plaintiff's  husband  died  before  his 
Grandfather,  she  had  no  title ;  but  that,  if  he  had  out- 
lived his  grandfather,  his  widow  would  be  entitled  to  his 
share  on  proof  of  her  having  lived  in  commensality 
with  the  defendant  within  tweWe  years  from  the  date  of 
her  dispossession. 

This  is  a  suit  by  the  widow  of  one  Eshan 
for  possession  of  her  husband's  share  of  the 
joint  property. 

The  first  Court  gave  the  plaintiff  a  decree, 
holding  that  she  had  established  that  she 
was  in  joint  possession  with  the  defendant. 

The  Judge,  without  disputing  the  facfs 
found  by  the  first  Court — viz.,  that  plaintiff 
was  living  with  the  defendant  in  his  very 
house,  and  messing  with  him,  considered  that 
these  facts  were  not  sufficient  to  prove,  a 
joint  possession  of  the  property  on  the  plaint- 
iff's part,  and  held  her  suit  barred  by  want 
of  proof  of  possession. 

We  think  this  judgrpent  cannot  stand. 
If  the  plaintiff's  husband  Eshan  had 
acquired  any  right  in  the  property  of  his 
grandfather  Ram  Joy,  then,  no  doubt,  as 
the  descendants  of  Ram  Joy  were  a  joint 
family,  the  plaintiff,  as  wife  of  one  of  the 
descendants,  would  be  entitled  to  succeed  to 
her  husband's  share,  and  the  proof  which 
she  has  given  of  her  status  in  the  defend- 
ant's household  would  be  sufficient  to  prove 
her  joint  possession.  But  the  answer  of  the 
defendant  raised  an  issue  which  disputed 
the  right  of  the  plaintiff's  husband  Eshan 
to  any  share  in  his  grandfather's  property, 
inasmuch  as  he  died  in  the  life-time  of  his 
grandfather.  If  this  is  the  fact,  then  the 
plaintiff  has  no  title ;  but  if  it  is  found  that 
Eshan  out-lived  his  grandfather.  Ram  Joy, 
then  we  think  that  the  plaintiff,  his  widow, 
has  sufficiently  established  her  right  to  his 
share,  by  showing  that  she  lived  in  com- 
mensality with  the  defendant  within  twelve 
years  from  the  date  of  her  dispossession. 
We  remand  the  case  for  trial  with  reference 
to  these  directions. 


The  15th  February  1865. 

Present : 

The  Hon-ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Hindoo  Law— inheritance — Sister  and  Sister's 

Daugl\ter. 


Case  No.  3109  of  1864. 

Special  Appeal  from  a  decision  passed  hy  Captain 
T.  Lamb,  Deputy  Commissioner  of  KamrooPf. 
dated  the  28th  July  1864,  affirming  a  decision 
of  Monshee  Aradhtin  Dvtt,  Sudder  Ameen  (f 
that  District,  dated  the  nth  July  1864,     r 

Kalee  Pershad  Surma  (Plaintiff),  Appeflatt^^ 

versus 

Bhoirabee  Dabee  and  others  (Defendantw 

Respondents,  ] 

Baboos  Aushootosh  Dhur  and  Issur  Ch 
Chuckerbutty  for  Appellant. 

Baboos  Juggadanund  Mookerjee  and 
kanath  Sein  for  Respondents. 

Accordingr  to  Hindoo  law,  neither  a  sister  nor  assfe 
daughter  can  inherit. 

The  plaintiff  sues  as  a  kinsman  and 
•est  heir  of  Kalee  Kinkur  Surma  for 
sion  of  the  property  in  suit,  and  to  oust 
defendants  who  are  sisters  of  the  said 
Kinkur  Surma. 

The  Court  below  seems  to  have  rej 
the  property  in  suit  as  of  Dabee  Pershad, 
father  of  Kalee  Kinkur,  and,  looking  for 
heirs,  pronounces  that  the  defendants, 
are  daughters,  have  a  superior  right  of 
itance  to  the  plaintiff,  who  is  a  kinsi 
the   fourth   degree*  in    descent  to  the 
Dabee  Pershad.     This  would,  no  donbt. 
good  ground  for   deciding  in  favor  of 
defendants  if  the  estate  was  the  esta 
Dabee  Pershad.     But  it  does  not  seem 
disputed  that  the  estate  of  Dabee  Pershad' 
to   his  son   Kalee   Kinkur;  and  the 
then,  of  the  defendants  depends  ontheqi 
tion  whether,  under  the  Hindoo  law  or. 
custom    of    the    countr)',    sisters    snc< 
This  has  not  been  decided;  and  we 
there  can  be  no  doubt  that,  as  sisters^ 
defendants  cannot,  under  the  Hindoo 
succeed  their  brother  Kalee  Kinkur,  nor 
a  sister's  daughter.  It  is  said  that  of  the 
sisters  one  is  a  widow,  another  is  .uni 
and  third  has  a  daughter,  and  may  hat 
son  who  would  be  heir,  but  no  son  has ' 
born  yet,  and  the  inheritance  cannot  rei 
in  abeyance.     We  must  hold,  then,  that! 
defendants,  as  sisters  of  Kalee  Kinkur, 
no  right  of  inheritance  to  him,  and  that 
plaintiff,  whose  lineage  is  not  dispnieA 
capable,  in  absence  of  other  nearer  h«rt»J 
succeeding  to   him.     The  decisis  of 
Lower  Court  must,  therefore,  be  reverseij 
the  suit  remanded  in  order  that  the 
issues  raised  in  the  defence  may  be  tried. 
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The  13th  Febraary  1865. 

Present  : 

Ik  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  Judges. 

IhtffliHfln  law— Devise  to  Daughter^Estop- 
|eI-Po»es8ioii  of  iiiaiiag:er  not  adverse. 

Case  No.  3245  o^  1864. 

ipealfrom  a  decision  passed  by  Mr,  F, 
L  htauforU  Judge  of  the  24'Pergunnahs, 
iatd  the  13th  September  1864,  reversing  a 
ieeision  passed  by  Baboo  Koylash  Ckunder 
Deb,  Second  Principal  Sudder  Ameen  of  that 
fiisinct,  dated  the  30th  April  1864. 

ihomed  Mudun  and  others  (Plaintiffs), 
Appellants, 

versus 

Khodezunnissa,  alias  Khookee  Beebee, 
(Defendant),  Respondent, 

V.  R.  E,  Twidale  and  Khetter  Mohun 
Mookerjee  for  Appellants. 

Dehendro  Narain  Bose  and  Anund 
Gopal  Palit  for  Respondent. 

-„  the  Mafaomedan  law  a  person  cannot  devise 
.  tiun  a  moiety  of  his  estate  to  his  daughter. 
„  a  man  takes  out  probate  of  a  will,  his  heirs  are 
[estopped  from  disputing  the  will.  r        *      m 

^  \  possession  of  a  manager  for  the  rest  of  the  family 
adverse. 


tas  was   a    suit   based    on    a   right  of 

iUnce  under  the  Mahomedan  law. 

j1  Mahomed    had   four   sons :    Mudun, 

%  Boduruddi,  and  KhyrooUa,  and  one 

Iter  Basan. 

ie  plaintiffs  in  this  suit  are  Mudun  and 
three  widows  of  Sadun,  who  have  pur- 
the  share  of  the  daughter  Basan.  The 

claimed  is  that  of  KhyrooUa,  the  fourth 
of  Gol  Mahomed,  who  left  a  daughter, 

plaintiffs  case  is  this,  that  Khyrool- 
wiU  bequeathing   his    whole   estate  to 
tee  is  invalid  under  the  Mahomedan 
and  that  she  could   not  inherit  more 
a  moiety  of  the  estate ;  that  the  remain- 
moiety,  or  30  sehams,  must  be  divided 
1;  13  sehams  to  Mudun,  and  13  sehams 
[the  heirs  of  Sadun,  the  uterine  brothers  of 
>lla,  and  6  sehams  to  Basan,  the  sister 
iKfayrooila. 

[The  Judge  found  that  the  will  was  genuine 
'  valid,  and  the  hibbanamah  and  ekrarna- 
ifrauduletit ;  that  under  the  will  the  defend- 
•  Khookee  was  entitled  to  the  whole  estate. 
can  be  no  question  that  the  Judge 
mmg  In  holding  that  the  will  was  valid. 
t 


Under  the  Mahomedan  law,  KhyrooUa  &)uld 
not  devise  to  his  daughter  Khookee  more 
than  her  legal  share  in  the  estate—^*.  ^.,  a 
moiety.  See  Hedaya,  yolume  IV.,  pages  470 
and  472  ;  Select  Reports,  Volume  V.,  page 
287  ;  Volume  VI.,  page  159. 

The  pleader  for  the  special  respondent  is 
constrained  to  admit  that  the  Judge  is  wrong 
in  law.  But  he  contends  that  as  Sadun  took 
out  probate  of  the  will  of  KhyrooUa,  his 
widows,  the  plaintiffs,  are  estopped  from 
disputing  this  will ;  that  inasmuch  as,  after 
the  death  of  Sadun,  Mudun,  another  plaint- 
iff, acted  as  manager  for  Khookee  the 
defendant,  the  plaintiffs  are  barred  by  the 
Statute  of  limitations ;  and  lastly,  with  refer- 
ence to  the  share  of  Basan,  that  the  plaint- 
iffs have  not  proved  their  purchase  from  her, 
and  that,  until  they  do  so,  they  cannot  ask  to 
be  put  in  possession  of  her  share  in  right  of 
purchase. 

We  think  that,  as  the  will  is  clearly  inva- 
lid under  the  Mahomedan  law,  the  ad  of 
Sadun  is  not  binding  upon  his  heirs.  Mudun 
acted  as  a  manager  for  the  rest  of  the  family, 
and  his  possession  is  not  adverse. 

With  reference  to  the  share  of  Basan,  it 
was  not  contended  below  by  the  special  re- 
spondents that  the  plaintiffs  had  not  purchas- 
ed her  share.  They  stood  on  the  will  as 
both  genuine  and  valid.  As  the  will  is 
invalid,  the  plaintiffs  are  entitled  to  a  decree 
for  a  moiety  of  the  estate  of  KhyrooUa  in 
reversal  of  the  decision  of  the  Judge,  >yith 
costs  of  all  the  Courts. 


The  15th  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Special  Appeal—Remand  under  Section  351, 
Act  VIII.  of  x859;-Calling  for  additional  evi- 
dence und^  Section  355. 

Case  No.  3248  of  1864. 

r 

Special  Appeal  from  a  decision  'passed  by  Mr. 
F,  L,  Beaufort,  Judge  of  the  24-Pergunnahs, 
dated  the  2gth  July  1864,  affirming  a  decision 
passed  by  Baboo  Koylash  Chunder  Deb,  Prin- 
cipal  Sudder  Ameen  of  that  District,  dated  the 
26th  February  1864, 

Nowcowree  Mundul  (Defendant),  Appellant, 

versus 
Mookta  Bibee  (Plaintiff),  Respondent, 
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Ba9oos  Kalee   Prosunno   Duit  and    Gopal 
Lall  Ml  tier  for  Appellant. 

ffdboo  Banee  Madhuh  Banerjee  for 
Respondent. 

A  special  appeal  does  not  lie  merely  because  the  Lower 
Appellate  Court  remanded  a  case  under  Section  351  of 
Act  VIII.  of  1859,  instead  of  calling  for  additional  evi- 
dence under  Section  355,  without  proof  that  the  special 
appellant  has  been  prejudiced. 

This  was  a  suit  to  recover  possession  of 
19  beegahs  7  cottahs  of  land,  of  which  spe- 
cial respondent  (plaintiff  in  the  Court  below) 
alleged  herself  to  have  been  dispossessed. 

The  defence  was,  purchase  from  the  special 
respondent's  husband  of  4  beegahs  10  cottahs 
of  the  land  in  question,  and  denial  of  the  plaint 
regarding  the  remainder.  Special  appel- 
lant asserted  that,  not  only  had  he  not  dispos- 
sessed the  plaintiff  of  that  land,  but  that  she 
was  at  the  time  of  suit  herself  in  quiet  pos- 
session. 

The  Court  of  first  instance  dismissed  the 
suit ;  but  the  Judge,  on  appeal,  remanded  it 
with  directions  to  take  further  evidence. 
This  was  done,  and  the  Principal  Sudder 
Ameen  altered  his  first  judgment,  decreeing 
the  suit  in  plaintiff's  favor,  in  which  he  was 
supported  by  the  Judge  on  appeal. 

It  is  urged  specially  before  us  that  the  or- 
der of  the  Judge  remanding  the  case  was 
under  the  circumstances  illegal ;  and  that,  as 
only  4  beegahs  10  cottahs  were  in  issue,  the 
Judge  ought  not  to  have  decreed  mesne-pro- 
fits  and  costs  on  the  whole. 

On  the  first  point,  we  observe  that,  under 
Section  351  of  the  Civil  Procedure  Code,  the 
Judge  was,  no  doubt,  wrong  in  remanding  the 
case,  as  the  judgment  of  the  first  Court  was 
not  on  a  preliminary  point  which  excluded 
any  necessary  evidence  of  fact.  He  should 
have  proceeded  under  Section  355,  and  have 
directed  the  Principal  Sudder  Ameen  to  re- 
cord the  further  evidence  considered  necessary, 
retaining  the  case  on  his  own  file.  But  this 
is  after  all  only  a  technical  objection,  and  the 
special  appellant  has  been  in  no  way  preju- 
diced. 

For  the  rest,  we  find  that  the  Judge  has 
found  as  a  fact  that  the  kubalah  filed  by  the 
special  appellant  is  false,  and  that  he  has 
dispossessed  the  special  respondent  of  all  the 
land  in  suit.  This  is  a  finding  with  which 
we  cannot  interfere  in  special  appeal. 

With  regard  to  the  mesne-profits,  the 
Judge  has  allowed  them  from  the  date  of  the 
plaint  only,  considering  that  the  actual  time 
of  the  special  respondent's  dispossession  was 
not  clearly  n\^de  out;  and  as  he  decreed 
the  whole  amount  of  land  claimed  he  could 


not  reasonably  have  done  less  than  award  fnl 
costs. 

We  see  no  reason,  therefore,  to  interfere 
and  dismiss  the  special  appeal  with  costs. 


The  i6th  Februarj'  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson,  | 
Puisne  Judges. 

Limitation— Ignoring  of  an  Act  IV.  awiri 

Case  No.  3241  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr.\ 
R,  Muspratt,  Judge  ofPurneah ,  datedthe  ;\ 
July  1864^  reversing  a  decision  passed  by  Mi 
vil  Anvjur  Ali,  Principal  Sudder  Ameen 
that  District t  dated  the  22nd  December  il 

Sheikh  Jainnooddeen  Ahmed  (one  of  the 
Defendants),  Appellant, 

versus 

Ameeroonissa  (Plaintiff),  and  the  Govemnu 
(Defendant),  Respondents, 

Mr,  G,  Gregory  for  Appellant. 

Bahoos  Kishen  Kishore  Ghose  and  Tat 
nath  Sein  for  Respondents. 

A  party  cannot  ignore  an  Adl  IV.  award  passedi 
himself  and  sue  to  establish  his  right  to  the  prop( 
volyed  in  the  Adl  IV.  case  after  the  lapse  of  threes 
as  if  the  Act  IV.  award  was  no  bar  to  his  recoTenr*! 

The  plaintiff  sues  to  set  aside  an  order 
the  Civil  Court,  rejecting  her  claim  to 
land  in  suit,  which  was  attached  in  exec 
of  a  decree  against  Kaim  Rajah,  and  to 
lish  her  right  and  title  to  the  same. 

The  first  Court  found  that  the  plaintiff 
put  out  of  possession  under  an  award  of 
Magistrate  under  Act  IV.  of  1840;  and 
asmuch  as  the  plaintiff  did  not  bring  ber 
within  three  years  to  set  aside  that  a 
the  suit  was  barred. 

The  Judge,  holding  that  the  claim,  as 
had  nothing  to  do  with  the  Magist: 
order,  thought  the  plaintiff's  suit  was 
barred,  and  remanded  the  case. 

The  Judge,  therefore,  thinks  that  a 
may  ignore  an  A6t  IV.  award  passed 
himself,  and  may  sue  to  establish  his  ri 
the  land  involved  in  the  Aft  IV.  case 
three  years,  though,  if  he  had  sued  toestabl 
his  right  by  reversal  of  the  Aft  IV.  t 
he  would,  no  doubt,  be  bound  to  bring 
suit  within  three  years. 

We  think  this  view  of  the  Judge 
gether  incorrect.    The  Aft  IV.  award  » 
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bar  to  the  recovery  of  this  property;  and  the 
U»  requires  that  a  party  to  the  award  shall 
hriag  his  suit  to  set  aside  the  bar  within 
ilhree  years.  It  will  not  do  for  a  party 
bonnd  by  the  order  under  Aft  IV.  to  say 
^BOihing  of  the  A6t  IV.  award,  and  to  sue  as 
there  was  no  bar  to  his  recovery.  We 
kink  the  plaintiff  was  clearly  bound  by  the 
IV.  award,  and  was  clearly  bound  to 
nog  his  sait  to  set  aside  the  effect  of  that 
ird  within  three  vears  from  the  date  of  the 
rd. 

The  judgment  of  the   first   Court  being 
jht,  we  affirm  that,  and  set  aside  the  order 
the  Judge    which    remanded    the    suit, 
plaintiff  will  pay  ail  the  costs  of  suit. 


The  1 6th  February  1865. 

Presenl : 

Hon'ble  J.  P.  Norman  and  Shumbhoo- 
nath  Pundit,  Puisne  Judges. 

I— Ri^ht  of  exclusive  use  of  tem- 
ple built  on  joint  property. 

Case  No.  2823  of  1864. 

■m/  Appeal  from  a  decision  passed  by 
w  Anund  Chunder  Banerj'ee,  Princi- 
1/  Sudder  Ameen  of  Rajshahye^  dated  the 
rd  June  1864,  modifying  a  decision  passed 
the  Moonsiff  of  ihat  District ^  dated  the 
\ith  September  r86j. 

)rynalh  Chowdhry  (Plaintiff),  Appellant, 

versus 

Harro  Kant  Chowdhry  and  another 
(Defendants),  Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

n  Onoocool  Chunder  Mookerjee  and 
fokime  Mohun  Roy  for  Respondents. 

plea  of  limitation  is  not  applicable  to  a  suit  for 
tion  of  title  re^ardin^  ijmaiee  lands  upon  which 
I  have  been  built  and  idols«established  b^  anothei 
er.  If  that  share-holder  claim  exclusive  use  of 
iples,  he  must  prove  a  possession  and  enjoyment 
K  from  those  of  a  Hinaoo  co-sharer  of  joint  pro- 
h  particularly  with  reg^ard  to  a  temple  added  by  him 
ancestral  poojah-baree. 

^be  special  appellant,  within  three  years  of 

attaining   majority,   brought  this  action 

ri  declaration  of  his  title  to  hold  one-fifth 

sruin  lands  and  buildings,  temples,  &c., 

ining  certain  idols,  all  which  he  asserted 

the     joint     ancestral   poojah-baree, 

Irom  which  he  said  he  had  been  dispos- 

'  daring  his  minority.     The  defendant 

in  answer  that  all  the  lands  in  dispute 


formed  a  portion  of  the  lands  allowed  to 
him  as  his  residence ;  that  the  temples,  &c., 
were  built  and  the  idols  established #by  his 
father  and  himself ;  and,*  asserting  that  the 
plaintiff's  father  had  never  ei^joyed  any  kind 
of  posscFsion,  pleaded  limitation. 

The  Court  of  first  instance,  considering 
the  plaintiff  to  have  proved  his  case,  gave 
him  a  decree  for  his  share  in  the  whole  pro- 
perty ;  but  the  Lower  Appellate  Court,  on  the 
appeal  of  the  defendant,  amended  this  decree 
to  the  extent  that  it  considered  the  claim  of 
the  plaintiff  to  certain  of  the  temples  was 
barred. 

The  special  appellant  complains  that  the 
property  which  has  thus  been  excluded  from 
the  decree  are  temples  found  by  the  Lower 
Appellate  Court  to  have  been  built  by  the 
father  of  the  defendant,  and  the  defendant, 
during  the  life-time  of  the  father  of  the  plaint- 
iff, without  any  opposition,  not  from  any 
joint  funds,  and  on  which  the  defendant's 
father  and  the  defendant  have  established 
idols  of  their  own,  and  have  been  worship- 
ping them  from  a  long  time  exclusively; 
that  the  finding  is  not  sufficient  to  justify 
the  dismissal  of  the  claim  of  the  plaintiff  on 
the  plea  of  limitation  which  cannot  arise 
in  any  case  of  ijmaiee  lands. .  The  respond- 
ent objects  that  the  Lower  Appellate  Court 
has  merely  assumed,  but  has  not  found  it  as 
a  fact,  that  these  excluded  properties  stand 
upon  ijmaiee  land. 

In  a  case  like  this,  for  declaration  of  title 
to  ijmaleee  lands  upon  which  any  share- holder 
may  have  built  separate  temples,  the  plea  of 
limitation  is -not  applicable;  and  we  do  not 
understand  upon  what  principle  the  Lower 
Appellate  Court  dismissed  the  claim  of  the 
plaintiff,  though  it  may  have  been  satisfied 
that  the  temples,  &c.,  excluded  by  it  were 
in  the  possession  of  the  defendant.  We  do 
not  further  understand  the  nature  of  the 
exclusive  use  which,  the  Court  below  consi- 
ders, was  proved  by  the  defendant.  The 
possession  and  enjoyment  must  be  of  a  nature 
not  consistent  with  the  enjoyment  of  a  Hin- 
doo co-sharer  of  a  joint  property,  particularly 
with  regard  to  a  temple  added  to  an  ances- 
tral poojah-baree,  before  a  decree  for  a  joint 
possession  is  to  be  refused  to  the  other 
co-sharers.  Even  if  such  an  exclusive  pos- 
session be  established,  the  plaintiff  would 
still  be  entitled  to  a  declaration  of  his  joint 
rights  over  the  joint  lands,  though  the  Court 
may  consider  it  fit  to  make  proper  provision 
for  fixing  the  manner  of  the  plaintiff's  future 
enjoyment  of  these  rights  over  Jhe  joint  lands, 
so  that  they  may  not  encroach  up(Mi  the  just 
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rights  of  the  other  co-sharer  who  may  have 
been  without  opposition  allowed  to  build  the 
templ^,  and  to  establish  his  own  idols,  for 
his  own  exclusive  use.  The  Principal  Sud- 
der  Ameen  who  treats  the  plea  of  limitation 
as  applicable  to  the  case  of  a  share-holder 
occupying  for  his  own  purposes  a  portion  of 
ijmalee  lands,  has  perhaps  assumed  without 
trial  with  regard  to  the  temples,  &c.,  ex- 
cluded, particularly  the  temples  mentioned 
in  the  trial  of  the  issue  No.  2,  that  the  lands 
upon  which  they  are  built  are  joint  lands. 
If  so,  the  defendant  is  entitled  in  his  appeal 


before  the  Lower  Appellate  Court  to  see  his 
objections  on  that  head  properly  tried. 
We  accordingly  uphold  the  order  of  the 
Lower  Appellate  Court  to  the  extent  of  the 
decree  given  to  the  plaintiff,  and  remand; 
the  case  to  the  said  Court  with  referenoi 
to  the  properties  excluded  from  his  dccir" 
in  order  to  try  the  objection  of  the 
fendant  regarding  the  lands,  and  if  it 
them  to  be  ijmalee  lands,  to  give  the  plaii 
iff  a  declaration  with  regard  to  them 
such  limitations  and  restrictions  as  theeqi 
of  the  case  may  require. 
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^    The  1 8th  February  1865. 

Present : 

Hon'ble  C.  Steer,  G.  Campbell,  and  E. 
Jackson,  Puisne  Judges. 


|S(iit  for  mesne-profits  (against  a  strang^er 
for  wron^ul  possession) — Title. 


Case  No.  1474  of  1864. 


\l  Appeal  from  a  decision  passed  by  Mr. 
pjf.Cockburn,  Judge  of  Backer  gunge  ^  dated 
\t  i6tk  March  1864,  reversing  a  decision 
used  by  the  Principal  Siidder  Ameen  of  that 

trict,  dated  the  jist  December  1862. 


>ined  Kadur  and  another  (Defendants), 
Appellants, 

versus 

Paddomala  and  others  (Plaintiffsj, 
Respondents. 

u  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Appellants. 

n  Unnoda  Pershad  Banerjee  and  Hem 
\Chunder  Banerjee  for  Respondents. 


A.  can  succeed  in  a  suit  for  mesne-profits 

B.  on  the  ground  of  B.*s  wrongful  appropriation 

profits  of  howalas  and  neem-howalas,  it  must 

J  be  admitted  or  proved  that  A.  holds  them.     If  he 

l&em  as  subordinate  tenures  in  C's  ousut  talook,  C. 

I  be  made  a  party,  and  A.*s  claim  to  the  mesne-pro- 

tn  the  presence  of  C,  whether  C.  denies  or 

the  existence  within  his  ousut  talook  of  A.  's  al- 

jbovabs  and  neem-hdwalas.     {Dissentiente  Steer, 

»held  that,  if  C.  denied  the  existence  as  above,  A.'s 

iM  be  dismissed  at  once,  for,  in  a  suit  simply  for 

>rofits  against  a  stranger  for  wrongful  possession, 

of  plaintiff  and  of  C.  cannot  be  tried.) 


}r.  Justice  Steer, — The  plaintiff  alleges 
be  holds  18  howalas  and  neem-howalas 

Vol  n. 


in  an  ousut   talook    belonging   to    Oboroo 
Pershad  Doss  and  others;  that  the  defend- 
ant, dispossessing  Gooroo  Pershad  Doss,  col- 
lected   the  rents  of  plaintiff's    18   howalas 
and  neem-howalas  from  the   tenantry ;  that 
Gooroo  Pershad  Doss  sued  the  defendant  for 
possession  and  succeeded ;  and  that,  having 
got  possession  himself,  the  plaintiff  has  been 
re-instated  in  his  howalas.     He  brings  this 
suit  against  the  defendant  to  recover  from 
him  the  rents  of  the  howalas  realized  by  him 
while  he  was  in  possession  of  the  ousut  talook 
and  its  subordinate  howalas. 


The  defendant  pleaded  that  the  plaintiff 
held  but  3  howalas  within  the  onsut  talook 
of  Gooroo  Pershad,  and  he  denied  having 
dispossessed  the  plaintiff. 


The  first  Court  found  upon  the  evidence 
that  the  plaintiff  whose  right  to  3  howalas 
was  not  disputed,  and  who  had  proved  dis- 
possession therefrom,  was  entitled  to  demand 
from  the  defendant  the  rents  which  he  had 
realized  upon  these  tenures.  In  respect  to  the 
other  1 5  howalas  and  neem-howalas,  the  first 
Court  thought  that,  as  the  plaintiff's  title 
was  disputed,  he  could  not  sue  for  the  rents 
of  those  tenures  which  had  been  realized  by 
the  defendant,  unless  he  first  established  his 
right  and  title  to  them.  In  this  view,  the 
Court  dismissed  the  claim  in  regard  to  these 
howalas,  and  gave  a  decree  only  for  the  rents 
recovered  by  the  defendant  from  the  other 
three  holdings. 


The  Judge  held  that  a  suit  for  mesne- 
profits  would  lie,  though  the  right  to  the 
howalas  was  disputed ;  but  that  the  plaintiff 
would  have  to  prove,  in  order  to  entitle  him- 
self to  the  wasilat,  that  the  land  was  his. 
He  considered  that  the  plaintiff  had  given 
adequate  proof   that  the  whole  of  the    18 
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howatas  belonged  to  him ;  and  he  accordingly 
decreed  to  the  plaintiff  the  rents  which  the 
defendftit  had  realized,  according  to  the  prin- 
ciple of  calculation  adopted  by  the  Principal 
Sadder  Ameen  in  respect  to  the  3  howalas 
to  the  rents  of  which  he  had  declared  the 
plaintiff  entitled. 

It  is  urged  in  special  appeal  that  there  is  no 
privity  between  the  plaintiff  and  the  defend- 
ant such  as  to  entitle  him  10  sue  the  defend- 
ant for  the  recovery  of  the  rents;  and 
that,  before  the  plaintiff  can  bring  a  suit  for 
mesne-profits,  he  must  first  prove  his  right 
to  the  land.  It  is  also  objected  that,  though 
the  defendant  denied  dispossessing  the  plaint- 
iff from  any  of  the  howalas,  the  Judge  has 
not  given  any  opinion  as  to  whether  the  dis- 
possession by  him  is  proved  or  not. 

We  think  that,  before  the  plaintiff  can  suc- 
ceed in  this  suit  for  mesne-profits  against 
the  defendant,  on  the  ground  of  the  defend- 
ant's wrongful  appropriation  of  the  profits  of 
howalas  and  neem-howalas,  it  must  either 
be  admitted  that  he  holds  these  tenures,  or  it 
must  be  proved  that  he  holds  them.     The 

iudge  says  that  the  plaintiff  has  proved  that 
e  holds  the  ho^valas ;  but  he  holds  them  un- 
der Gooroo  Pershad,  and  Gooroo  Pershad  has 
not  been  made  a  party  to  this  suit.  There- 
fore, it  cannot  be  said,,  in  the  absence  of 
Gooroo  Pershad,  that  the  plaintiff's  possession 
of  the  fifteen  howalas  and  neem-howalas  as 
subordinate  tenures  under  Gooroo  Pershad 
has  been  proved.  Gooroo  Pershad  may  deny 
the  plaintiff's  right,  and  may  sue  the  defend- 
ant for  the  mesne-profits  upon  the  very 
s-ame  land  for  which  the  Court  is  now  asked 
to  award  the  plaintiff  the  mesne-profits. 

It  does  not  seem  to  have  been  pressed  up- 
on the  attention  of  either  of  the  Courts 
below  that  Gooroo  Pershad  was  a  material 
party  in  respect  to  the  issue  whether  there 
existed  within  his  ousut  talook  the  howalas 
and  the  neem-howalas  pleaded  by  the  plaint- 
iff, and  denied  by  the  defendant.  But  still 
the  Court  should  have  seen  how  impossible 
it  was  to  arrive  at  any  adjudication  upon 
the  point  in  the  absence  of  Gooroo  Pershad ; 
and,  as  it  had  the  power  to  make  him  a 
defendant,  it  ought  to  have  done  so.  It  being 
then  the  error  of  the  Court  itself  that  its 
judgment  has  miscarried,  we  consider  it  right 
that  the  case  should  be  remanded  in  order 
that  Gooroo  Pershad  may  be  made  a 
defendant.  If  he  admits  the  disputed  15 
hpwalas  and  neem-howalas,  all  question 
as  to  the  plaintiff's  right  to  thiem  will  be 
set  at  rest,  and  there  will  be  no  bar 
to  his  recovery  of  the   mesne-profits  from 


such  'of  the  howalas  and  neem-howalas  as 
Gooroo  Pershad  admits.  If  Gooroo  tershad 
denies  the  existence  within  his  ousut  talook 
of  the  plaintiff's  alleged  howalas  and  neem- 
howalas,  or  denies  any  of  them,  then  we 
think  the  plaintiff's  suit  for  the  mesne-pro- 
fits of  these  against  the  defendant  most  be  at 
once  dismissed, for,  in  a  suit  simply  for  mesne- ; 
profits  against  a  stranger  for  wrongful  pot^ 
session,  the  title  of  the  plaintiff  and  the  dt' 
of  Gooroo  Pershad  cannot  be  tried.  G( 
Pershad  may  admit  the  plaintiff's  title, 
if  so,  there  will  be  no  title  to  Uy\  but,  if 
does  dispute  the  plaintiff's  title,  his  title 
the  title  of  the  plaintiff  cannot  be  tried  n 
a  suit  for  mesne-profits  against  a  stranger,  ai 
this  view  is  fully  supported  by  the  decisi 
of  this  Court  of  the  51st  December  186I 
published  in  page  480  of  Hay's  Decisions ' 
that  month. 

Mr.  Justice  Jackson. — I  agree  with 
colleague  that  this  case  should  be  remai 
ed    in    order   that    the    plaintiff's    right 
mesne-profits  may   be    determined  in 
presence  of  Gooroo  Pershad  Doss;  but 
think  that  the  Court,  having  made  Goor 
Pershad  a  party,  should  go  on  to  decide, 
between  the  plaintiff  and  Gooroo  PershJ 
whether  plaintiff  is  entitled  to  the  mesne- 
fits  he  claims,  and  whether  Gooroo  Per 
denies  his  claim,  or  admits  it } 

Mr,   Justice    Campbell. — This    case 
been  referred  to  me.     But  both  parties 
declare  their  readiness  to  accept  an  order 
remand  in  the  terms  of  Mr.  Justice  Jack* 
judgment.     I  also  concur  in  that  judgmc 
and  the  case  is  remanded  accordingly. 


The  1 8th  February  1865. 
Present : 

The  Hon'ble  J.  P.  Norman  and  Shuml 
nath  Pundit,  Puisne  Judges, 

Frauds  by  Ag:ent  or  by  Member  of  a  Fb 
Liabili^  of  Principal  or  innocent  partnets. 

Case  No.  79  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Bi 
Madhub     Ch under     Cho'wdhry,    Additi*^ 
Principal  Sudder  Ameen  of  Dacca^  dated 
joth  December  i86j. 

Luckhee  Kant  Bonik  and  others  (Defend* 
ants).  Appellants, 

versus 

Ram  Chunder  Bysack  and  others  (PlaintiWt , 

Respondents. 
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B^s  Sreenath  Doss  and  Shib  Chunder 
Mojoomdar  for  Appellants. 

B^:  Onoocool    Chunder    Mookerjee    and 
Dwarkanaik  Mitter  for  Respondents. 

Sait  laid  ai  Rs.  1 1,380-14-8. 

Aa  ordinary  mercantile  firm  is  responsible  for  frauds 
WBmitted  by  one  of  its  members,  or  by  a  gfomashtah 
tt* other  similar  agent,  while  acting  for  and  in  the  busi- 
$  of  the  firm;  and  innocent  partners  cannot  divest 
selves  of  responsibilit}^,  on  the  ground  that  they 
r  authorized  the  commission  of  tne  fraud.  When 
a  person,  acting  within  the  scope  of  his  authority 
ttideoced  by  the  business  of  the  firm,  obtains  money 
''iwapplies  it,  the  firm  will  be  responsible. 

This  is  a  suit  by   the  plaintiffs,  who  al- 
fc  that  the  defendants,  Luckhee  Kant  Bo- 
and   Gunga    Kant    Bonik,    carried    on 
pness  in  Calcutta  as  bunneas ;  that,  for 
purposes  of  their  trade,  they   were   in 
habit  of   remitting    hoondees    to    their 
lashtah,  Gopee  Churn  Bonik ;  that  Go- 
Churn,  in  case  of  any  delay  in  receiving 
amount  covered  by  the  hoondees.  Used 
;<leposit  the  hoondees  with  money-chang- 
taking  from  them  the  amount,  less  dis- 
it;  that   accordingly   he-  deposited   six 
lees  with  the  plaintiffs,  receiving  from 
Rs.  12,000,  after  deducting  discount; 
^  he  repaid    Rs.    i  ,000 ;   but  the  h<|pn- 
not  being  paid,  the  plaintiffs  sue  for  the 
>ce  with  interest,  after  allowing  Rs.  625 
id  from  the  defendants. 
»e   first    defendants    pleaded    that    the 
lees  were  false ;  that  they  did  not  re- 
any  money  upon  them  through  their 
shtah;  and  that  Gopee  Churn  was  not 
gomashtah,    and  had  no  authority  to 
them. 

appears  from  the  plaintiffs'  books,  pro- 
id  and  proved  by  their  gomashtah,  that 
the  loth  of    Bhadro    1267    (Mohajuni) 
plaintiffs  advanced  to  Luckhee  Kant  and 
Kant  Bonik,  through  Gopee  Churn 
^.  Rs.  4,500;  on  the  16th  of  the  same 
a  farther  sum  of  Rs.  2,500,  and  on 
'9^  of  the  same  month  Rs.  5,000  on 
'deposit  of  six  hoondees,  for  a  total  amount 
R*-  15,000.     In  the   year   1265,  Gopee 
irn  had  obtained  from  the  plaintiffs,  in 
^»amesof  Luckhee  Kant  and  Gunga  Kant, 
»nces  in  a  similar  manner  to  the  extent 
«U.  2,002.    In    1266,  the  business  thus 
amounted  to  Rs.  96,536;  and  in  the 
^267  to  Rs.  1,28,914.    The  Lower  Court 
that  it  is  proved,  by  a  decree  of  the 
^pal  Sudder  Ameen  of  Dacca,  and  by 
depositions   of  several   respectable  wit- 
*.  thai  Gopee  Churn  was  the  gomash- 
^  the   defendants'    Calcutta    guddee. 


It  was  proved  that  Gopee  Churn,  failing  to 
pay  the  money  >)vhen  due,  fled  to  Chan- 
dernagore.  The  Principal  Sudder  Ameen,  in 
a  very  careful  and  sensible  decision,  comes 
to  a  conclusion  to  the  effect  that  the  plaint- 
iffs, according  10  the  usual  course  of  busi- 
ness between  the  parties,  as  shown  by  the 
prior  transactions,  lent  this  tnoney  to  the 
defendants,  and  that  the  defendants  are 
responsible  for  it. 

The  defendants  appealed.  Their  vakeel, 
Baboo  Sreenath  Doss,  attempted  to  shbw 
that  Gopee  Churn  was  not  the  plaintiffs' 
gomashtah.  There  is,  however,  conclusive 
evidence  that,  professing  to  be  their  gomash- 
tah, and  to  manage  their  Calcutta  trade,  he 
carried  on  a  large  business  in  their  names 
for  two  or  three  years. 

The  defendants  at  one  time  say  that  hfe 
was  not  their  gomashtah,  at  others  that  he 
was  not  their  gomashtah,  except  for  the  oc- 
casional purpose  of  buying  groceries,  and 
sending  them  to  Naraingunge,  where  they 
themselves  reside  ;  but  they  do  not  produce 
the  books  of  the  business  at  Calcutta  or  at 
Naraingunge.  The  plaintiffs'  witness,  Ram 
Comul  Mojoomdar,  who  is  their  mohurrir  at 
Dacca,  having  received  a  telegram  from 
Calcutta,  informing  him  that  the  acceptors 
of  the  hoondees  could  not  be  found,  and 
that  he  must,  therefore,  demand  the  money 
from  the  defendants,  went  to  the  defendants' 
golah,  and  told  them  what  had  happened. 
They  said  they  knew  nothing  about  it,  and 
that  ihey  could  not  give  any  answer  till  they 
heard  from  their  Calcutta  gomashtah,  Gopee 
Churn.  It  is  possible  that  the  description 
of  Gopee  Churn  as  the  Calcutta  gomashtah 
may  be  an  addition  of  the  witness.  But  it 
is  clear  that,  at  this  time,  the  defendants  had 
not  thought  of  disavowing  Gopee  Churn 
altogether  as  a  person  whose  acts  could  not 
affect  them.  .  On  a  second  interview,  Luck- 
hee Kant  said  that  he  had  received  a  letter 
from  Gopee  Churn,  and  that  Gopee  Churn 
had  also  written  to  Rughoonauth.  He  added 
that,  until  he  received  letters  and  accounts 
from  Gopee  Churn,  he  could  not  make  a  set- 
tlement, especially  as  he  was  not  in  funds  to 
pay  such  a  sum.  A  letter  of  Gopee  Churn 
to  the  address  of  Kalee  Churn,  his  brother, 
was  subsequently  produced,  in  which  he 
said  that,  with  part  of  the  Rs.  12,000  bor- 
rowed, he  had  paid  debts  of  the  firm,  and  had 
fled  with  the  balance  to  Chandernagore. 
Rughoonauth  Bonik,  who  appears  to  have 
acted  the  part  of  a  mutual  friend  of  the  par- 
ties, endeavoured  to  settle  the  ^matter,  and,  in 
fact;  succeeded  in  doing  so,  the  defendants 
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agreeing  to  pay  Rs.  5,000  in  satisfaction 
of  certain  instalments.  But  the  defendants, 
after  kaving  paid  Rs.  625  under  tliis  ar- 
rangement, refused  to  abide  by  it.  Rugboo- 
nauth's  evidence  shows  that  the  defendants 
did  not  at  that  time  deny  that  Gopee  Churn 
was  his  gomashtah. 

Under  these  circumstances,  we  think  it 
is  clear  that  there  was  ample  evidence  to 
justify  the  Principal  Sudder  Ameen  in  com- 
ing to  the  conclusion  that  the  borrowing  of 
money  by  Gopee  Churn  was  within  the 
ordinary  scope  of  his  authority  as  the  go- 
mashtah and  general  agent  of  the  defendants' 
firm,  and  that  the  Principal  Sudder  Ameen 
was  quite  correct  in  stating,  as  he  does,  that, 
if  the  hoondees  were  forgeries,  it  was  no 
more  an  answer  than  it  would  have  been  to 
a  suit  to  recover  money,  but  to  show  that 
the  borrower  pledged  brass  vessels  alleging 
them  to  be  gold.  The  defendants  not  having 
chosen  to  produce  their  books,  we  are  by  no 
means  certain  that  they  have  not  had  the 
full  benefit  of  the  moneys  borrowed  by  Gopee 
Churn.  But,  even  if  this  is  not  so,  the  case 
will  fall  within  the  principal  that  an  ordinary 
mercantile  firm  is  responsible  for  frauds 
committed  by  one  of  its  members,  or  by  a 
gomashtah  or  other  similar  agent,  while 
acting  for  and  in  the  business  of  the  firm  ; 
and  innocent  partners  cannot  divest  them- 
selves of  responsibility,  on  the  ground  that 
they  never  authorized  the  commission  of  the 
fraud.  When  such  a  person,  acting  within 
the  scope  of  his  authority  as  evidenced  by 
the  business  of  the  firm,  obtains  money  and 
misapplies  it,  the  firm  will  be  responsible. 
See  Lindley  on  Partnership,  242 — 244. 

We  dismiss  the  appeal  with  costs  and  in- 
terest. 


The  18th  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Senrice  of  notice  of  sale  of  Putnee  Talook— 
Meaning^  of  the  word  ''substantial"  in 
Clause  2,  Section  8,  Reg^ulation  VIII.  of 
zSzg. 

Case  No.  230  of  1864.* 

Special  Appeal  from  a  decision  passed  by  Mr. 
F,  L,  Beaufort t  Judge  of  the  24-Pergunnahs, 
dated  the  18th  November  1863,  affirmitig  a 
decision  passed  by  Baboo  Grish  Chunder 
Ghoset  Prinicpal  Sudder  Ameen  of  that  Dis- 

trict,  dated  the  i8th  May  1863, 

. • 

*  Review  No.  691  of  1864. 


Gopal  Kishore  Shoor  and  others  (Plaintiffs), 

Appellants^ 

versus 

Mudun  Mohun  Holdar  and  others 
(Defendants),  Respondents. 

Mr.  G.  C.  Paul  for  Appellants. 

Mr,  R»  V,  Doyne  and  Baboo  Sreenaih  Doa 

for  Respondents. 

i 

With  reference  to  the  provision  in  Clause  2, 
8,  Regulation  VIII.  of  li^iQ,  that  the  service  of  nodj| 
of  sale  of  a  putnee  talook  shall  be  attested  by 
substantial  persons — Held  that  the  word  "sub 
tial"  must  be  understood  in  its  ordinary  seasc^ 
not  be  taken  to  mean  simply  men  who  can  readily 
found. 

This  was   a   suit  for  the  reversal  of 
sale  of  a  putnee  talook,  on  the  ground 
the  notice  required  by  Clause  2,  Section 
Regulation  VIII.  of  1819,  had  not  beendi 
served. 

The  Court  of  first  instance  and  the  Ja( 
held  that  the  sale  was  good,  and  the  s< 
of  the  notice  proved  and    sufficient. 
Court,  in  special  appeal,  was  of  opinion 
as  there    were  three  attesting  witnesses 
coitparative  respectability  to  the  service' 
the  notice,  the  requirements  of  the  law" 
been  fulfilled,  the  appeal  was  dismissed, 
the  sale  confirmed. 

An  application  for  review  was  made, 
notice  issued  on  the  opposite  party. 

It  is  contended  by  Mr.  Paul,  the  ieai 
Counsel  for  the   applicant  for   review, 
the  law  requires  that  the  attesting  witn< 
must  be  "  substantial,"  that  is   to  say, 
spectable  moderately  wealthy  men,  agaii 
whom,  in  case  of  false  attestation,  the 
injured  may  have  his  remedy  in  a  suit 
damages.     Mr.  Doyne,  the  learned  Coui 
for   the  opposite   party,  urges  that  all 
the   law   requires  is,  that  the  attesting 
n esses  should  be  persons  who  may  be  r( 
found  in  case  the  serving-peon  should  dcj 
falsely  to  the  service  of  the  notice. 

On  turning  to  the  preamble  of  Regulatic 
VIII.  of   1819.  we  find  that  the  Legislali 
deemed  it  indispensable  to  fiyi  the  procei 
by  which  putnee-talooks  were  to  be  pn 
dically  brought  to  sale,  and  the  zeniindi 
was  held  to  be  exclusively  answerable 
the  due  performance  of  the  forms  prescnj 
ed.     Clause  2,  Section  8.  Regulation  N' 
of  18 19  enacts  that  the  notice  of  salew 
be  served  by  a  single  peon  who  shalJ  boli^ 
back  the  receipt  of  the  defaulters,  or  of » 
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manager  for  the  same,  or  in  the  event  of 
inibiliiy  to  procure  this,  the  signatures  of 
three  substantial  persons  residing  in  the 
Beighbourhood. 

){o^,  in  this  case,  the  attesting  parties  are 
sufficient  in  number,  and  they  reside  in  the 
I  Mighboarhood,  but  with  the  exception  of  the 
Mundul,  the  rest  are  not  what  can  be  called 
[tnbsiantial  persons.  One  is  the  chowkeedar 
flf  the  village,  and  the  other  a  ticca  tailor. 
The  Legislature  invested  the  zemindar  with 
4c  power  of  bringing  subordinate  p'Jinees  to 
i,and  made  bim  exclusively  answerable  for 
dneobservance  of  the  prescribed  processes, 
Icf  which  such  tenures  could  be  brought 
sale.  To  protect  the  putneedar  from 
d,  \i  was  enacted  that  the  notice  of  sale 
be  attested  by  three  substantial  per- 
iS.  Now,  it  is  clear  that,  unless  the  attest- 
,  parties  answer  to  the  common  meaning 
be  pat  upon  the  word  "  substantial,"  the 
taeedar  would  be  wholly  without  remedy 
case  of  false  attestation.  If,  as  contend- 
by  Mr.  Doyne,  the  word  "  substantial  ' 
LDs  simply  men  who  could  be  found,  it 
lid  have  been  sufficient  to  have  enacted 
the  notice  was  to  be  attested  by  three 
m  "  residing  in  the  neighbourhood ;" 
word  "substantial''  was  wholly  super- 
Holding,  therefore,  that  the  notice 
Ibis  case  has  not  been  served  as  required 
law,  we  reverse  the  sale,  and  decree  this 
I  with  costs  and  interest. 


The  1 8th  February'  1865. 

Present : 

Hon*ble  G.  Loch  and  J.  P.  Norman, 
Puisne  Judges. 

pEodowtd  property— Leases  by  Khadims. 

Case  No.  2688  of  1864. 

w/  Appeal  from  a  decision  passed  hv  f/m 

•adge  of  Raj's  h  a  hye,  da  ted  the  22  nd  Ju  nei864, 

versing  a  decision  passed  by  the  Principal 

'Sndder  Ameen  of  that  District ,  dated  the  21st 

May  1862. 

Sujawut  AH,  a/ias  Peer  Ali  (Defendant), 

Appellant, 

versus 

Bosheerooddeen  and  others  (Plaintiffs), 
Respondents. 

IMmi  Mohindro  Lall  Shame  and  Mohinee 
\il^hun  Roy  and  Moulvie  Murhumut 
WBouein  for  Appellant. 


Bahoos  Dehendro   Narain  Base   and    Qrish 
Chunder  Ghose  for  Respondents. 

Unless  endowed  property  descends  to  the  neirs  of  a 
deceased  khadim,  they  can  have  no  ri^ht  to  mana^fe  or 
interfere  with  the  property.  If  a  khadim  has  only  a  life- 
interest,  anv  lease  given  by  him  will  be  in  force  only 
durinjf  his  life-time,  and  cannot  continue  without  the 
consent  of  the  succeeding  khadim,  or  perhaps  of  the 
mootawallee  if  he  has  any  special  right  to  confirm  leases. 

The  lands  in  dispute  form  part  of  certain 
wukf  property,  comprising  altogether  250 
beegahs,  which  were  released  by  the  Special 
Commissioner  on  15th  April  1841  from  the 
claim  of  Government  to  resume  them. 
The  lands  in  that  suit  were  released  to  the 
mootawallee  and  khadims— the  mootawallee 
being  the  defendant  in  this  case,  who  calls 
himself  by  that  title;  and  the  khadims 
being  some  of  the  representatives  of  the 
lessors  of  the  plaintiff.  It  is  evident,  there- 
fore, that,  in  1841,  the  khadims,  now  re- 
presented by  plaintiff's  lessors,  joined  with 
Sujawut  Ali  in  an  appeal  to  set  aside  the 
claim  of  Government,  and  in  that  case  not 
only  made  no  objection  to  his  assuming  the 
title  of  mootawallee,  but  described  them- 
selves as  khadims,  and  set  up  the  title  of 
Sujawut  Ali  as  mootawalee,  and,  upon  that 
allegation,  obtained  the  release  of  the  pro- 
perty as  wukf ;  and,  therefore,  it  does  not 
now  lie  in  their  mouth  to  say  that  there  is 
no  difference  between  them,  that  all  are 
khadims.  They  have  recognized  Sujawut 
Ali  as  mootawallee.  The  Special  Commis- 
sioner has  recognized  him  as  such ;  and, 
though  no  question  was  then  raised  as  to 
Sujawut  Ali  being  mootawallee,  we  think 
that,  had  he  not  been  so,  he  would  neither 
have  assumed  the  title,  nor  would  the  kha- 
dims have  allowed  him  to  do  so  without 
raising  some  objection. 

But  the  real  question  which  has  to  be  dispos- 
ed of  is,  what  is  the  position  of  the  khadims, 
and  what  are  their  rights  ?  Plaintiff  derives 
his  title  frorn  the  widows  of  certain  khadims. 
From  the  record  before  us,  it  appears  that 
each  khadim  received  so  much  land  of  this 
wukf  property  for  his  support  and  as  re- 
muneration for  his  service  connected  with 
the  durga.  Had  the  khadim  more  than  a 
life-interest  in  such  land,  and  did  it  descend 
to  his  heirs,  male  and  female ;  or  was  his  only 
a  life-interest,  and  on  his  death,  did  the  new- 
ly appointed  khadim  obtain  possession  of 
the  lands  .^  It  is  pointed  out  to  us  that  the 
papers  show  that  there  were  females  holding 
the  office  of  khadims.  This  should  be  en- 
quired into,  and,  if  such  be  proved  to  have 
been    the    case,    whether   plaintiiTs    lessors 
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wer^  in  that  position,  and  entitled  to  give 
leases  for  the  lands  held  by  them  ?  It  is 
evident  that,  unless  the  wukf  property  de- 
scended to  the  heirs  of  a  deceased  khadim, 
they  could  have  no  right  to  manage  or  in- 
terfere with  the  property;  and  that,  if  the 
khadim  had  only  a  life-interest,  any  lease 
that  he  might  give  would  be  in  force  only 
so  long  as  he  lived,  and  could  not  continue 
without  the  consent  of  the  succeeding  kha- 
dim, or  perhaps  of  the  mootawallee.  It  may 
be  that  the  mootawalee  had  some  special 
rights  to  confirm  leases.  All  these  points 
should  be  enquired  into. 

The  Judge  is  wrong  in  supposing  that 
the  defendants  derived  their  rights  from  the 
Special  Commissioner's  decision.  That  mere- 
ly recognizes  a  state  of  things  then  and  pre- 
viously existing.  We  think  that  the  ques- 
tion of  the  plaintiff's  lessor's  title  has  not 
been  so  fully  investigated  as  it  should  have 
been,  and  we  remand  the  case  for  re-trial, 
with  reference  to  the  above  remarks. 


The  20th  February  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Purchase  (by  Agent)— Evidence. 

Case  No.  291  of  1864. 

Regular  Appeal  frotn  a  decision  parsed  by 
Baboo  Greesh  Chunder  Ghose,  Principal  Stid- 
der  Ameen  of  the  24'Pergunnahs,  dated  the 
2gth  April  1864, 

Goreeboollah  Sircar  (Plaintiff),  Appellant^ 

versus 

Mr.  G.  D.  Boyd  and  others  (Defendants), 

Respondents. 

Mr,  J,  Baptist  and  Moonshee  Ameer  Ali 
Khan  Bahadoor  and  Baboo  Debendro 
Narain  Bose  for  Appellant. 

Baboo  Khettur  Mohun  Mookerjee  for 
Respondents. 

Suit  laid  at  Rs.  7,615-8. 

If  A.  admits  that  he  made  a  purchase  as  agent  for  B., 
this  admission  is  evidence  ag^ainst  A.'s  heirs,  and  against 
C.  who  claims  througfh  them,  to  show  that  the  purchase 
was  made  by  A.  as  agent,  and  not  on  his  own  account. 

The  facts  of  this  case,  as  they  appear  to 
be  admitted  or  established,  are  these  : — 

Mr.  Boyd  was  the  tenant  of  another  ten- 
ant of  the  Government  Khas  Mehal  Debee 
Punchanogram.  Boyd's  rent  was  not  paid, 
and  his  superfbr  tenant  got  the   Collector 


to  sell  his  land,  on  which  Mr.  Boyd  had 
built  a  pucca  house.  At  the  sale,  Abdod 
Sircar  bought  it.  Unable  to  get  posses^ 
from  Boyd,  Abdool  Sircar  brought  a  regaitt 
suit  for  possession  against  him,  and  B(^ 
brought  another  regular  suit  against  Abd( 
and  others  to  set  aside  the  sale.  W 
these  suits  were  pending,,  a  petition 
put  in,  purporting  to  have  come  from  Abdi 
Sircar,  in  which  he  avowed  that  he 
the  purchase  as  a  trustee  for  the  plaint 
the  sons  of  one  Haro  Sircar,  and  desii 
that  the  plaintiflFs  might  be  substituted 
his  place  in  the  pending  suits.  This 
accordingly  done  ;  and  six  weeks  after  ll 
Abdool  Sircar  died.  Boyd  then  arranj 
with  the  heirs  of  Abdool  Sircar  to  sell 
him  their  rights  and  interests  in  the 
perty ;  and  when  this  was  completed, 
withdrew  his  suit  for  the  reversal  of 
auction-sale.  The  suit,  which  Abdool  Sii 
had  instituted,  and  in  which  the  plaii 
had  been  substituted  in  his  place,  was, 
reasons  which  it  is  not  necessary  to  d( 
non-suited.  Boyd  remaining  in  poss 
the  present  suit  is  instituted  by  the  pU 
iffs  to  establish  their  right  as  repres 
tives  of  Haro  Sircar,  the  party  for  wl 
benefit  the  purchase  was  made,  to  oust 
Boyd,  and  obtain  from  him  mesne- 
from  the  date  of  the  auction-purchase. 

The  chief  question  to  be  decided 
whether  Abdool  Sircar  made  the  pure 
for  himself,  or  as  agent  of  Haro  Sircar. 

It  is  undisputed  that  a  petition  was 
in  as  from  Abdool  Sircar,  in  which  he  a\i 
that  he   made  the    purchase   as  agent 
Haro  Sircar.     If  Abdool  Sircar  did  acti 
present  this  petition,  his  heirs  cannot 
say  that  the   property  was   Abdool's  01 
nor  can  Boyd,  who  derives  from  Abd( 
heirs,  make  such  an  allegation.    Now, 
evidence   of  a  vakeel,  Tajummul  Hoss 
taken  in  the  Lower  Court,  proves  that  Al 
Sircar  came  himself  to  the  Court-house, 
executed    there    a    vakalutnamah    in  fa! 
of    Pearee  Lall   Banerjee,    another  vak< 
on   the    strength   of    which   the    latter 
in   the    petition    in    which    Abdool   Sirt 
acknowledges   the   property   to  be   that 
Haro  Sircar,  and  avowed  that  he  had  aott 
as  his  agent  in  the  purchase. 

The  Principal  Sudder  Ameen  has  belieii 
this  evidence,  and  the  other  witnesses  wl 
depose  to  the  same  fact ;  and  he  has  dis 
dited  the  story  of  the  defendants  that 
dool  was  loo  ill  at  the  tin^e  to  present 
a  petition.     We  altogether  agree  with 
Lower  Court  in  thinking  that  the  direct 
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face  as  to  the  execution  in  person  of 
AbdooTs  vakalutnamah  and  presentation  of 
Ik  petition  is  more  entitled  to  credit  than 
ht  negative  evidence  on  the  side  of  the 
fcfendants.  Moreover,  the  improbability  is 
ihai  the  plaintiffs,  the  sons  of  Haro 
if,  would  have  dared  to  put  in,  or  cause 
^  put  in,  a  petition  in  the  name  of  Ab- 
Sircar,  disavowing  his  title  to  the  land 
nng  the  life-time  of  Abdool  Sircar,  and 
»  it  was  in  his  power  to  denounce 
fiaad  at  any  lime.  It  is  more  improba- 
ft  still  that  a  respectable  man  like  vakeel 
ammul  Hossein  would  have  lent  himself 
liis  acts  and  his  evidence  to  support 
'  a  fraud. 

)dool  Sircar,  then,  who  made  the  pur- 
shaving  himself  admitted  that  he  made 
purchase    in    his    character   of   trustee 
the  sons  of  Haro   Sircar,  the  plaintiffs 
this  suit,    his     heirs,    and    Mr.    Boyd, 
acquires  through  them,  are  precluded 
saying  that  the  purchase  was  made  by 
)1  for  himself   and    out   of   his    own 

plaintiffs   are    dissatisfied    with    the 

because  wasilat  has  not  been  allow- 

lem  from   the    date    of    purchase    by 

)1  on  their  behalf ;  but  really  the  Lower 

rt  has  given   wasilat   in   the   only   way 

'rable,    vtz.y    in    the    shape    of     rent. 

I'Bojd  ^'as  on  the  land  before  the  pur- 

by  Abdool,   and  he  built  a  house  on 

I.    It  is  not  objected  to  that  Boyd  has 

^ept  upon  the  land ;  and,  if  the  plaint- 

Ifts  from  him  a  fair  rent  for  the  land, 

«  all  he  can  reasonably  expect.     Under 

[drcumstances,  too,  we  think  that  there 

grounds  for  not  awarding  this  rent 

shipc  of  mesne-profits  from  any  date 

to  the  institution  of  the  suit. 

re  is,  therefore,   no  ground  for  any 
rence  with  the  decision  arrived  at  by 
>wcr  Court,  and  we  dismiss  the  appeal 
[Costs. 


The  20th  February  1865. 

Present  : 

Hon'ble  H.  V.  Bayley,  J.  P.  Norman, 
^d  G.  Campbell,  Puisne  fudges. 

rcbacers   (at   Sales   for  arrears    of 
Reveniie) — A^^reement  by  former 
V  to  dsride  chnr  lands  with  other  parties 
t)a£fl£oii« 


Case  No.  41  of  1 86 1 . 

Regular  Appeal  from  a  decision  passed%y  Mr* 
F.  B,  Kemp,  Judge  of  Backer gunge^  dated  the 
20th  November  i860, 

Boykuntnath  Chatterjee  (Plaintiff), 

Appellant, 

versus 

Ameeroonissa  Khatoon  and  others 

(Defendants),  /Respondents, 

Baboos  Unnoda  Pershad  Banerjee^  Dwar- 
kanath  Mitter,  and  Kalee  Mohun  Doss 
for  Appellant. 

Mr.  G,  C.  Paul  and  Baboos  Chunder 
Madhub  Ghose,  Romesh  Chunder  Mitter^ 
and  Ashootosh  Dhur  for  Respondents. 

Suit  laid  at  Rs.  9,919. 

A  purchaser  at  a  sale  for  arrears  of  Government  reve- 
nue, suing  to  establish  his  ripht  to  chur  lands,  which 
had  accreted  to  the  purchased  estate,  is  not  bound  by  an 
ajjreement  entered  into  by  the  prior  owner,  with  the 
owners  of  the  adjoininp^  estate,  to  divide  the  chur  equally. 
Such  an  ag^reement  is  an  alienation  of,  or  encumbrance 
on,  the  purchased  estate,  and  therefore  under  Section  26 
of  Act  I.  of  1S45  void  as  against  the  purchaser  {dissen- 
tiente  Campbell,  J.). 

But/)^/- Norman,  J.,  and  Campbell,  J.,  it  would  seem 
that  purchasers  under  any  of  the  sale  laws  since  Act  XII. 
of  1S41  may  be  bound  by  a  decree  in  a  boundary  suit 
against  the  prior  owner. 

Mr.  Justice  Bayley. — In  this  case  the  for- 
mer Appellate  Court,  without  putting  dis- 
tinctly in  issue  whether  the  chur  in  dispute 
was  an  island,  held  upon  the  general  issue 
of  whether  plaintiff's  claim  to  the  land  was 
valid  or  not ;  that  the  chur  was  an  island ; 
and  that  plaintiff's  claim,  therefore,  could  not 
be  allowed.  Now,  plaintiff's  case  admittedly 
was  that  he  was  entitled  to  the  land  in  suit 
as  an  increment  to  his  estate  ;  that  it  had  been 
so  settled  after  resumption  ;  and  that  he  had  a 
right  to  so  much  of  the  chur  as  ran  along  the 
frontage  of  the  parent  property.  It  was 
also  a  part  of  plaintiff's  case  that,  as  he  was 
an  auction-purchaser  at  a  sale  for  arrears  of 
revenue,  he  was  not  bound  by  any  act  of  the 
former  zemindar  making  over  any  portion  of 
what  was  a  permanently  settled  estate  to 
other  parties,  and  that  he  had  a  right  to  the 
whole  property  in  the  estate  at  which  it 
stood  at  the  time  that  settlement  was  con- 
cluded. 

It  was  further  urged  by  plaintiff  that 
the  Judge  did  not  put  in  issue  what  was  the 
area  to  which  plaintiff  would  be  entitled  if  the 
principle  were  admitted  by  the  Court  that- 
the  increment  in  front  of  plaintiff's  ori- 
ginal estate  should  be  awardcQ  to  plaintiff. 
Plaintiff  pleaded  that  the  Judge,  without  fixing 
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this  issue,  decided  the  case  solely  on  the  view 
that  the  chur  was  an  island,  in  which  view 
the  question  of  what  was  the  amount  of  area 
to  which  plaintiff  would  be  entitled,  had  the 
principle  for  which  he  contended  been  adopt- 
ed by  the  Lower  Appellate  Court,  could  not 
arise ;  and  that  therefore  plaintiff  tendered  no 
evidence  on  this  point. 

For  tlie  other  side  it  is  contended  that 
the  resumption-decree  showed  that  the  chur 
had  the  lunning  river  on  three  sides,  and  a 
non-fordable  stream  on  the  fourth ;  that  the 
plaintiff  was  barred  by  the  acts  of  his  pre- 
decessor (the  zemindar) ;  and  that  the  plaint- 
iff was  in  laches  in  not  giving  evidence  as  to 
the  area  to  which  he  deemed  himself  entitled 
as  increment. 

It  was  further  contended  that,  as  the  re- 
sumed estate  was  brought  on  the  Govern- 
ment rent-roll  as  a  separate  estate,  it  could 
not  be  claimed  by  the  plaintiff  as  part  of  his 
parent  estate. 

I  wWlJirsl  take  the  admitted  facts ; — 

I.  That  the  chur  had  a  flowing  river  on 
three  sides. 

II.  That  it  was  resumed  and  settled ;  and 
that  the  malikana  was  paid  to  the  zemindars 
who  refused  the  settlement. 

III.  That  it  was  brought  on  the  Govern- 
ment rent-roll  as  a  separate  revenue-paying 
xnehal. 

IV.  That  the  Judge  held  it  to  be  an 
island,  and  decided  the  case  on  that  principle 
only. 

The  first  disputed  point  in  this  Court  is, 
whether  the  chur  was  resumed  as  an  island 
or  not,  and  1  have  no  hesitation  in  saying 
that  it  was  not  so  resumed. 

The  words  relied  on  by  the  opposite  party 
in  the  resumption-proceedings  are — '*  No  one 
has  any  right  except  Government."  But 
this  is  the  ordinary  phrase  used  when  a  Re- 
sumption-Court decrees  that  the  title  to 
hold  land  rent-free  is  an  invalid  title.  The 
context  of  the  whole  resumption-proceeding 
is  that  it  was  a  simple  ordinary  decree  to  re- 
sume and  assess ;  and  it  is  somewhat  surpris- 
ing to  me  to  see  the  pleader  attempt  to  con- 
strue the  decree  otherwise.  There  is  not  one 
specific  or  definite  word  in  the  resumption- 
decree  of  the  resumed  land  being  resumed  for 
Government  as  an  island. 

It  is  next  disputed  that  the  lands  in  suit 
after  resumption  were  settled  as  an  island, 
and  malikana  given  to  the  opposite  party  as 
representing  the  neighbouring  zemindars. 

In  the  first  place,  if  the  settlement  was  as 
of  a  resumption  of  an  island,  paragraph  5  of 
the  Settlement  Proceedings  would  not  specify 


(which  it  clearly  does)  that  it  was  resumed, 
and  settled  as  an  increment  to  the  penna^ 
nently  settled  property  named  in  tfait 
paragraph.  Again,  no  one  would  have  t 
right  to  malikana  if  the  resumption  wa$ 
one  of  an  island ;  because  an  island  would 
be  resumed  as  such,  and  then  be  at  t\ie^ 
disposal  of  Government.  Here,  howe 
on  the  contrary,  the  right  is  recorded 
having  been  found  in  the  zemindar,  and 
malikana  has  been  given.  Moreover,  ibci 
is  no  mention  whatever  of  any  claim  to 
as  an  island  having  ever  been  brought  fc 
ward  or  admitted.  I  also  observe 
the  resumption  settlement  is  of  4  plots. 
I  and  2  of  these,  it  is  admitted,  were 
termed  an  island,  but  3  and  4,  it  is 
were  so ;  yet  in  all  the  proceedings  no 
tinction  is  made  as  to  the  four  plots,  wi 
are  all  treated  as  of  one  and  the  same 
acter.  In  the  last  place,  the  defend 
map  makes  the  west  boundary  in  the 
sumption  a  dhoon.  The  settlement 
resumption-proceedings  call  it  a  drai\ 
(jhara)  khal.  Possibly,  the  Judge  may 
thought  it,  or  it  may  have  been  descri 
him  as  jari  (running)  khal.  Be  that  as  it 
we  have  had  no  proof  (but,  as  above 
out,  entirely  the  contrary)  that  the 
on  the  four  sides  was  a  nop-fordable 
so  as  to  make  the  lands  in  suit  an  island 

On  these  grounds  I  think  that  the  j 
is  wrong  in  holding  that  it  is  an  island. 

I,  further,  am  of  opinion  that  plaintiffj 
the  auction-purchaser,  is  not  bound  by 
ekrar  or  division  made  by  his  predec 
Section    30    of     Regulation    XI.    of   i 
distinctly  enacts  that  the    purchaser 
get  the  estate  in  the  same  state  that  it 
when   the   Permanent   Settlement  was 
eluded.     Now,  the  principle   on  which 
title  passed  to  the  purchaser  under  R 
tion  XI.  of  1822  was  not  altered  or  re 
ed  by  Act  I.  of  1845,  although  the  p 
and  other  details  as  to  sales  were  m 
This  view  is   supported   by    the    decisis 
of  the  late  Sudder  Court,  especially  th 
page    19 1 4,   Decisions  of  December   j 
1857.     The  words  are — "We   are  full^ 
opinion,   in   conformiiy   with    the   prin  ' 
recognized  in  past  decisions  of  this  C 
that  a  purchaser  at  a  sale   for  arrears 
revenue   has   re-invested  in  bim  the.  rigM 
which,  at  the  time  of  the  Permanent 
ment,  were  as  to  the  proprietor  as  to 
Government,    mutually    secured."     A 
at  page  575  of  Decisions  of  April  i857t 
find,  in  regard  to  the  rights  of  an  au  ' 
purchaser,  these  words :   *'  The  doctrine  i 
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mjudicaiay  which,  under  Section  1 6,  Regula- 
tktt  III.  of  1793,  would  have  been  fatal  to 
jlainliff's  suit  if  the  representative  of  the  for- 
|Br  proprietor  cannot  be  pleaded  against  one 
who  is  entitled  to  hold  the  estate  free  of  all  en- 
combrances  imposed  upon  it  either  by  the  acts 
fr  through  the  litigation  of  a  former  proprie- 

lit 

If  this  is  the  case  in  regard  to  decrees, 
much  more  so  in  regard  to  acts  not  so 
lified. 

Thus  I  hold  that  the  ekrar,  which  made 
a  portion  of  the  former  proprietor's  estate 
lother  party,  is  not  binding  on  the  auction- 
:haser. 

to  the  fact  of  the  mehal  being  made  a 

irate   number    on    the    rent-roll    at    the 

lice  of  the  zemindar,  I  have  to  remark 

if  it  had   been  an  island,  and  not  an 

anient,  no  zemindar  could  have  had  such 

option,  for  the  Government  would  be  the 

)rietor   absolutely    under    Section    5    of 

ilatioD  XI.  of  1825. 

'he  mode  in  which,  for  convenience,  it 
be  arranged    how    the    rent-roll    shall 
id—/,  e,,  with  the  resumed   mehal  incor- 
ted  with    the    number   of    the    original 
tl,  or  in  separate  numbers — cannot  ^yi 
principle   on   which  rights  based  upon 
tment  are  governed.     If  there  is  a  right 
\\ri  increment  or  accretion,  the  right  would 
in,  whatever  the  form  of  record  on  the 
■roll   of    the    revenue    of.  the  additional 
te  might   be,    or  whatever  the    detailed 
igement  under  which  its  revenue  might 
^realized, 
only  remains  to  refer  to  the  question 
:,  because  plaintiff  did  not  give  proof 
|.what  was  the  area  which  he  claimed,  he  is 
all  his  rights. 
[is    demand    was    for    150    droons    by 
li^ht    of     increment    in     his     original 
il:  and  for  60  droons,  more  or  less,  of 
which    would    have    attached    to   the 
It  estate,  if  the  proper  principle  of  allows 
him  so  much   as   might   run   with   the 
tge  of    his    estate   had    been   followed, 
the  improper  alienation  by  the  former 
»rieior  had  not  been  made.    This  point, 
Ham  stated  below,  could  best  be  enquired 
local  enquiry  by  an  Ameen  in  this  case,  or 
be  ascertained  on  execution  in  the  usual 
by  an  Ameen  also.     It  may  be  true  that 
tiff   might    have    been    prepared    with 
>is  of  the   amount  of  area  claimed  as 
'e,  but  the   principle   of   increment  on 
:h  he  claimed  was  ignored  by  the  Judge, 
decided  entirely  in  favor  of  the  view 
the  cbur,  being  an  island,  could  not  come 
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within  plaintiff's  claim  of  increment.  The 
Judge  would  then  have  been  acting  most 
inconsistently  if  he  had  taken  from  plaintiff 
proof  of  tlie  details  of  that  claim,  the 
principle  of  which  the  Judge  had  repudiated 
in  toto,  on  the  ground  that  the  chur  was  an 
island,  and  not,  as  plaintiff  claimisd  it,  aii 
increment. 

I,  therefore,  do  not  see  that  plaintiff  should 
lose  all  his  rights,  which,  on  the  principle 
of  increment,  are  undoubtedly  his,  only  be- 
cause he  did  not  proffer  evidence  which 
could  not  be  used  by  the  Court  after  it  had 
decided  that  the  chur  was  an  island. 

On  the  whole,  then,  I  think,  there  should 
be  a  local  enquiry  by  a  Court  Ameen,  with 
a  view  to  award  to  plaintiff  so  much  of  the  land 
claimed  as  runs  with  the  frontage  of  the  origi- 
nal estate  of  appellant. 

I  would,  accordingly,  remand  the  case. 
Mr,  Justice  Campbell, — This  review  was 
admitted,  because  the  construction  put  by 
the  Court  (in  the  former  decision)  on  a  prior 
adjudication  by  the  Collector  of  the  proprie- 
tary right  in  the  disputed  land  proves  to  be, 
on  an  important  point,  erroneous. 

The  plaintiff  sue«  for  60  droons  of  char 
land,  and  a  further  quantity  of  land  (150 
droons)  added  to  the  first  accretion ;  but  this 
latter  question  will,  for  the  purposes  of  the 
present  re-hearing,  follow  the  first  question, 
and  we  may,  therefore,  for  the  present  pur- 
pose, consider  the  suit  to  be  for  the  60  droons 
I  first  mentioned.  As  respects  the  1 50  droons, 
I  would  simply  repeat  the  former  order  passed 
before  the  review. 

It  appears  that  the  plaintiff's  estate  and  that 
of  the  defendant  are  conterminous  on  the 
banks  of  the  river,  and  somewhat  intermixed. 
A  chur  was  formed  opposite  the  two  estates 
which  both  the  zemindars  claimed.  Even- 
tually, the  former  owner  of  plaintiff*s  estate 
and  defendants  settled  the  matter  by  agree- 
ing to  divide  the  chur  equally  between  them, 
and  a  formal  agreement  to  that  effect  was  exe- 
cuted in  the  year  1242  (A.  D.  1835),  and  was 
registered.  A  few  years  subsequently,  Gov- 
ernment found  these  lands  to  be  in  excess  of 
the  revenue-bearing  lands,  and,  under  Regu- 
lation II.  of  1 81 9,  obtained  a  decree  to  assess. 
Proceeding  to  assess.  Government  recognized 
the  division  of  half  and  half  made  by  the 
rival  claimants  then  in  occupation.  But  the 
zemindars  declined  the  settlement  offered  to 
them.  The  chur  was,  therefore,  put  up  for 
farm,  and  was  taken  in  farm  by  the  half-pro- 
prietors, the  defendants.  From  the  proceeds 
of  the  farm,  malikana  was  an^  is  paid  to  each 
proprietor   in   the   recognized  proportion  of 
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half* and  half.  In  1858,  23  years  after  the 
amicable  settlement  of  differences  between 
the  ri^l  zemindars,  the  estate,  now  held  by 
plaintiff,  was  sold  for  arrears  of  revenue,  and 
bought  by  him.  He  now  comes  in  as  an 
auction-purchaser,  saying  that  he  is  bound 
by  no  previous  arrangements,  nor  barred  by 
any  limitation,  alleging  that  his  estate  should 
have  got  more  than  half  the  chur,  and  claim- 
ing the  proprietary  right  in  60  droons  of  land 
which  he  states  to  be  the  excess  quantity  be- 
yond one-half  to  which  he  is  entitled. 

The  Judge  settled  the  issues  to  be — 

I  St. — Is  plaintiff  barred  by  limitation  ? 

2nd. — Has  the  plaintiff  any  title  to  the 
lands,  the  subject  of  this  suit  ? 

jrd. — Is  the  plaintiff's  title,  if  any,  affected 
by  his  predecessor's  agreement  ? 

The  Judge  finds  that  the  adjustment  and 
agreement  made  by  plaintiff's  predecessor, 
the  then  holder  of  the  estate,  was  unques- 
tionably bond  fide,  and  I  entirely  agree  with 
him ;  in  fact,  there  is  no  contest  on  that 
point,  and  it  is  clear  the  amicable  adjust- 
ment made  23  years  before  the  sale  could 
not  be  designed  to  defeat  the  subsequent 
purchaser,  but  was  in  fact  made  by  the  then 
holder  of  the  estate  acting  in  good  faith  for 
the  best  for  his  own  interests.  And  this  point 
is  important,  for  I  find  that  my  learned  col- 
league, throughout,  assumes  that  plaintiff 
has  clear  righ.s  in  the  land  for  which  he 
sues,  and  that  his  predecessor  gave  away 
those  rights ;  whereas  I  look  on  his  predeces- 
sor's conduct  and  acts  as  very  strong  evidence 
that  plaintiff's  estate  was  never  entitled  to  more 
than  the  half  of  the  chur  then  assigned  to  it. 
The  Judge  finds  in  favor  of  plaintiff  on  the 
issue  of  limitation.  On  the  second  issue  he 
found  against  plaintiff  that  plaintiff  has  no  title 
to  the  lands  claimed. 

On  the  third  issue  he  found  that  plaintiff 
was  bound  by  the  adjustment  made  by  his 
predecessor,  and  I  must  here  observe  that  it 
seems  to  me  that  neither  the  issues  nor  the 
findings  were  quite  those  slated  by  my  learn- 
ed colleague.  Plaintiff  appeals  from  the 
Judge's  decision  on  the  second  and  third  is- 
sues. On  the  second  issue,  it  is  to  be  observ- 
ed, the  plaintiff,  asserting  the  technical  right  of 
an  auction- purchaser,  comes  into  Court  seek- 
ing to  rip  up  a  bond  fide  amicable  and  equit- 
able adjustment  made  nearly  30  years  before. 
Such  a  suit  is  surely  not  entitled  to  be  treated 
with  any  special  favor.  The  plaintiff  may 
reasonably  be  put  to  strict  proof  of  his  title. 
I  ask  him  what  proofs  he  has  given  ?  I  find 
that  there  are%on  the  record  none  whatever 
beyond  a  map  of  the  present  features  of  the 


ground,  on  which  he  relies.  Ii  appears  that 
plaintiff  fancies  that,  taking  his  present  map, 
and  measuring  the  original  and  accreted 
lands  as  they  now  exist,  but  excepting  from 
the  present  state  of  things  a  navigable  dhoint 
(which  he  says  was  formerly  not  navigable), 
the  result  would  be  on  that  basis  to  gi 
him  more  than  half  the  chur;  and  he  n 
wants  to  have  a  local  investigation  and  m 
surement,  and  fresh  opportunity  of  proving 
claim. 

But  it  seems  to  me  that  the  Judge  s  i 
was  quite  wide  enough  to  bring  in  all  pla 
iff's  proof  of  his  title,  if  he  had  any; 
that,  although  one  mistaken  element  seems 
have  crept  into  the  Judge's  reason  for 
decision  (it  was  by  no  means  the  sole  groni 
as  my  learned  colleague  assumes),  that 
take  is  merely  in  the  judgment,  and  in 
way  affects  the  previously  fixed  issue  n 
which  plaintiff  was  called  on  for  his  p 
Eliminating,  then,  the  mistaken  reason  (1 
Collector's  supposed  pre-ad judication 
alluded  to),  it  seems  to  me  that  plainti 
map  of  the  present  state  of  things,  eve 
it  were  proved,  would  not  suffice  to  gi 
title  in  siapersession  of  the  adjustment 
30  years  ago.     Plaintiff  would  have  to  pi 
not  the  present  state  of  things,  but  the 
of  things  30  years  ago ;  and,  in  fact,  b 
admits,  for  the  now  deep  dhoon  between 
chur  claimed  (plots  3  and  4  of  the 
ment)  and  the  other  accreted  plots,  he 
to  show  inferential ly,  from  the  words  of 
settlement-proceedings,  to  have  been  at 
time  of  settlement  not  a  deep  dhoon. 
thus  getting  rid  of  the  part  of  the  p 
map  which  does  not  suit  him,  he  seek 
assume,  without  one  tittle  of  proof,  that 
the  rest  which  does  suit  him  is,  as  a  matt 
course,   the  same  as  it  was  30  years 
The  fact  is,  that  a  complicated  chur  site 
this  on  a  great  river  changes  from  one 
to  another  like  the   changes  of  a  ka 
scope.     We  may  be  almost  certain  that 
features  of  to-day  are  not  those  of  30 
ago ;  land  and  water  change  in  fifty 
It  would  be  almost  impossible  to  ascerti 
by  local  investigation,  what  were  the  e: 
features  30  years  ago.     At  any  rate,  plai 
has  not  given  a  tittle  of  evidence  to  s! 
what  were  the  exact  features  of  the  site 
that  time,  and  to  make  out  his  title  to 
land  claimed.     It  is  true  that  Govern 
did  not  assert  a  right  to  the  newly-foi 
lands,  but  settled   them   with  the  adj 
proprietors  found  in  possession.    The 
3  and  4  forming  the  present  claim  wct^ 
the  time  of  settlement,  separated  from 
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oiers  hj  a  "jhara  khal,"  which  may  or 
may  not  have  been  ford  able.  But  that 
j)l2iiinff*s  estate  was,  at  the  time  of  the  form- 
llion  of  the  chur,  entitled  to  more  or  less, 
dun  one-half,  there  is  not  one  tittle  of  evi- 
dence to  prove.  And  as  the  case  is,  as  I 
|bve  said,  not  one  in  which  the  plaintiff  is 
nded  to  special  indulgence,  and,  I  believe, 
«^ouId  be  nearly  useless  to  refer  it  back 
an  impossible  local  investigation  into  the 
icl  stale  of  the  land  and  water  in  1242,  I 
hnk  further  investigation  unnecessary.  On 
other  hand,  I  think  that,  even  if  the 
sment  of  1242  be  not  binding  on  plaint- 
ii  is  the  strongest  and  most  satisfactory 
lence  to  show  that  at  that  date  plaintiff's 
te  was  not,  in  fact,  entitled  to  more  than 
■half  of  the  chur.  I  therefore  concur 
the  Judge  in  thinking  that  plaintiff 
not  proved  his  title  to  the  land  claimed; 
on  that  ground,  I  dismiss  the  appeal, 
jpt  as  regards  the  rights  in  the  subsequent 
droons  awarded  in  the  former  decision. 

the  third  issue  taken  in   connection 
the  first  on  limitation,  I  also  think  that 
plaintiff  is  shut  out. 

is  true  that  an  auction-purchaser  is,  for 
ly  purposes,  not  the  representative  of  the 
if  proprietor,  and  that  he  takes  free 
limitation  the  estate  of  the  time  of  the 
meot  Settlement  with  its  annexes  and 
lents.  He  is  not  bound  by  the  person- 
jactions  of  the  former  proprietor ;  and 
protect  the  revenue  from  fraud  and 
tions,  the  law  has  specially  vested 
auction  purchaser  the  right  to  avoid 
encumbrances  and  alienations  of  the 
proprietcr.  But,  for  certain  purposes, 
ink  that  there  is  a  privity  between  any 
holder  of  the  estate  and  his  successors, 
although  there  is  no  continuity  of  title, 
wnk  that,  just  as  one  sovereign  for 
purposes  represents  his  predecessors, 
though  he  may  have  succeeded  by 
Imion,  so  in  respect  of  such  matters 
[Jtc  mere  boundary  dispute  involved  in 
soit,  and  in  regard  to  all  matters  which 
not  involve  detraction  from  the  estate, 
t  only  a  settlement  in  good  faith  of  its 
».  rights,  and  privileges  as  between  that 
and  another  estate,  I  think  that  the 
and  settlements  of  any  holder  of  the 
done  diligently  and  in  a  faithful  per- 
»ce  of  the  duty  of  a  good  landlord, 
due  regard  to  the  interests  of  the 
^  bind  and  ought  to  bind  all  his  sue- 
w  by  whatever  title.  When  there  is, 
wre,  a  dislocation  of  the  title,  I  would 
proof  that  the  former  holder  acted 


in  such  good  faith  as  to  make  him  fftirly 
and  equitably  a*  privy  of  the  present  posses- 
sor. I3ut  when,  as  in  this  case,  that  i«  fairly 
established,  I  would  not  allow  an  auction- 
purchaser  or  any  one  else  to  rip  up  all  the 
old  quarrels  already  fairly  settled. 

Moreover,  as  the  law  has  given  a  certain 
special  protection  and  facility  to  auction-pur- 
chasers for  a  certain  purpose,  I  think  that 
they  should  be  confined  to  the  privileges 
which  the  land  has  expressly  given  to  them 
for  that  purpose,  and  should  not  be  allowed 
to  claim  a  privilege  (which  the  law  does  not 
give  them,  and  which  in  no  way  answers 
that  purpose)  of  re-opening  every  old  law- 
suit, and  making  themselves  a  pest  and  in- 
jury to  all  their  innocent  neighbours. 
When  I  turn  to  the  law  under  which  this 
estate  was  sold  (Act  I.  of  1845,  Sections  26 
and  27),  I  find  that  the  law  gives  power  to 
the  auction-purchaser  to  void  encumbrances 
and  alienations;  but  I  cannot  bring 
within  the  powers  so  given  the  right  to 
re-open  a  boundary  dispute  already  fairly 
settled,  and  that,  I  think,  is  no  encumbrance 
or  alienation.  1  therefore  think  that 
plaintiff  is  bound  by  the  previous  settlement 
of  his  claim,  and  that  he  is  barred  by  a 
limitation  of  more  than  12  years;  and,  on 
this  ground  also,  I  would  dismiss  the  appeal, 
with  the  exception  noted  in  my  finding  on 
the  second  issue. 

Mr.  Justice  Norman. — This  is  a  case  in 
which  Mr.  Justice  Campbell  and  Mr.  Jus- 
tice Bay  ley  diflFer  on  a  point  of  law,  which 
is  referred  for  my  decision. 

The  plaintiff,  who  became  the  purchaser 
of  a  talook,  1988,  at  a  sale  for  arrears  of  Go- 
vernment revenue,  on  the  8th  of  February 
1858,  sues  to  establish  his  rights  in  respect 
of  certain  chur  lands,  which  he  claims  as 
having  been  accretions  to  the  purchased 
estate. 

The  plaintiff's  estate  and  that  of  the 
defendant  are  conterminous  estates  situate 
on  the  banks  of  a  river.  A  chur  was 
formed  opposite  to  the  two  estates,  which  the 
owner  of  each  claimed.  Eventually,  the 
former  owner  of  the  plaintiff's  estate  and 
the  defendants  settled  the  dispute  by  agree- 
ing to  divide  the  chur,  and  a  formal  agree- 
ment to  that  effect  was  drawn  up  in  the 
year  1835.  A  few  years  subsequently,  the 
Government  found  these  lands  in  excess  of 
the  lands  paying  revenue,  and,  under  Regu- 
lation II.  of  1819,  obtained  a  decree  for  as- 
sessing them.  The  Government  recognized 
the  division  of  half  and  half^  The  zemin- 
dars declining  the  settlement  offered  to  them. 
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the  Itnds  were  let  in  farm  to  the  defendants ; 
and  from  the  proceeds,  malikana  has  been 
paid,  t» the  former  owner  of  1988,  and  al- 
lowed to  the  defendants  in  equal  moieties. 

The  question  is  how  far  the  plaintiflE  is 
bound  by  the  arrangement  of  the  former 
owners  of  his  purchased  estate. 

In  considering  this  point,  it  is  desirable 
to  consider  how  and  in  what  manner  the 
purchaser  at  a  sale  for  arrears  of  Govern- 
ment revenue  may  be  bound  by  the  acts  of 
the  preceding  owner  of  the  land. 

Regulation  XI.  of  1822,  Section  29,  con- 
tains a  recital  that,  *'  since  the  act  of  sale 
transfers  to  the  purchaser  all  the  property 
and  the  privileges  which  the  engaging  party 
possessed  and  exercised  at  the  time  of  set- 
tlement, free  from  any  accidents  or  encum- 
brances that  may  subsequently  have  been  im- 
posed, or  have  supervened  thereupon,  such 
as  sale,  gift,'  or  other  transfer,  mortgage, 
marriage  settlement,  or  other  assignment, 
or  the  like,  the  property  and  privileges 
possessed  and  exercised  as  aforesaid  being 
perpetually  hypothecated  to  Government 
for  the  revenue  assessed  thereon."  And 
then  follows  the  enactment  that  "  no  claim 
of  right  founded  on  any  act  of  the  original 
engager  or  his  representative,  or  on  any 
plea  impeaching  the  title  by  which  the 
said  engager  may  have  held,  shall  be  allow- 
ed to  impugn  the  right  of  the  revenue  au- 
thorities to  make  the  sale,  or  to  bar  and  affect 
the  title  and  interest  conveyed  to  the  pur- 
chaser by  the  sale.*' 

The   whole   Section   is    repealed    by   Act 
XII.  of  1 841.     The  Sudder  Court,  in  Luch- 
mee  Khan  versus  The  Collector  of  Rajsha- 
hye    (S.    D.    A.    Rep.,    185 1,    page    116), 
expressed   an   opinion   that  the   Section   in 
question  was  declaratory,  and  therefore  that 
the  rule   would   stand,  though  the  Section 
was  repealed.     But  they  failed  to  distinguish 
between  the  recital  as  respects  which  their 
position  may  be  true,  and  the  enacting  part 
of   the    Clause  which    stands   on   a   totally 
different  footing.     Act  XII.  of  1841,  reciting 
that  it  was  expedient   with   a   view   to   the 
agricultural  community  inter  alid  to  amend 
the  laws  for  the  realization  of  the  land  re- 
venue,   not    only    repealed   the   Section    in 
question,  but  does  so  for  the  purpose  of  sub- 
stituting by  Section  27  a  very  different  and 
much   less   stringent   enactment — m.,    that 
"the  purchaser  shall  acquire  the  estate  free 
from  all    encumbrances    which    may    have 
been  imposed  upon  it  after  the  time  of  set- 
tlement," subject  to  exceptions  therefn  men- 
tioned.   Act  I.  of  1845,  under  which  the 


sale  in  the  present  instance  took  place,  by 
Section  i  repeals  all  the  Sections  of  Act 
XII.  of  1 84 1,  except  the  two  first.  But 
by  Section  26,  the  provision  of  Section  27 
of  Act  XII.  of  1841  is  re-enacted. 

The   Sudder   Court,    in   accordance  with 

the  construction  put  by  them  on  the  Rego* 

lation  and  Acts  now  under  consideration  14 

the  case  above   cit-ed,  in  the  later  case  d 

Baboo    PrdsojMio     Coomar    Tagore  vtri^ 

Gobindnath  Goopto  (S.  D.  A.  Rep.,  i8jl 

page    731),    held    that    a    purchaser  at  \ 

sale    for    arrears    of    Government  revcw 

under    Act    I.    of    1845,    is    "not  the 

presentative  of   the  former   proprietor, 

is  not  bound  by  the  decrees  which 

bind  him  or  those  who  acquire  their  rij 

by    title    from    him."     They    say: 

decrees,    if   given    upon    litigation  how 

pursued,  would  deserve  the  fullest  attemii 

and,   of   course,    have   important  weight 

considering  the  effect  of  the  evidence 

duced,  or  pleas   raised   by  a  new  aucd< 

purchaser ;    but  the    case,    as   brought 

the    auction-purchaser,    must    be    care 

gone    into,   and    a  judgment  passed 

all    its    facts."       In    that    case,    the 

to  the    litigation    whose   estate   the 

had  purchased  was  himself  an  aucticfflj 

chaser ;  and  in  the  subsequent  case  of  * 

Khyroonissa  versus  Baboo  Delbuksh  *' 

Singh  (S.  D.  A.  Rep  ,  1857,  page  571)1.] 

Court  say :  "  The  precedent  seems  t\ 

go  the  length  of  admitting  the  legaliij 

series  of  actions  for  the  same  matter  by  si 

sive  auction-purchasers."     I  may  add- 

unreasonable    and    inconvenient    if 

But  I  entertain  very  great  doubts  as  W 

correctness  of  the  dictum  in  the  former 

and  of  the  above  two  decisions  founded 

it.     It  appears  to  me  that,  if  the  langns 

Act  I.  of  1845  is  to  be  considered,  a 

passed  against- an  owner  of  property 

mining  his  rights  cannot,   in  any  scos< 

called  "  an  encumbrance"  created  by  m 

unless  it  be  shown  that  he  has  himself  cd 

sively  and  for  fraudulent  purposes  proca| 

it.     if  the  question  be  considered  wiih^ 

ference  to  general  principles  of  law,  it  isi 

entire  mistake  to  suppose  that  none  but  I 

representative    of  the   prior    owner  cani 

bound  by  the  results  of  litigation  and  i 

verse  decree  against  him.  ' 

In  a  passage  of  Coke  upon  Littleton.  J5 

which  is  always  cited  as   the   law  on  I 

point  (seCy  for  instance,  the  judgment  ofll 

Ellenborough   in   Outram  vs,  MorewiflBg 

East  346,  and  the  notes  in  Smith's  lit** 

Cases  on  Doe  vs.  Oliver},  it  is  s^id :  **P   I 
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• » law  as  the  lord  by  escheat,  &c.,  the  in- 
ctttnbent  of  a  benefice,  and  others  who  come 
ift bract  of  law  in  the  post  (;'.  ^.,  as  saccess- 
OR  to  the  property,  including  persons  not 
5  claiming  title  under  the  preceding  owner), 
ikil  be  bound  by  and  take  advantage  of 
^Ite^pels."  Regulation  XL  of  1822,  Section 
),  protected  an  auction-purchaser  from  a 
lim  of  right  founded  on  any  act  of  the 
jinal  engager,  cr  any  plea  impeaching  the 
by  which  the  said  engager  held.  And 
jrcfore  perhaps  the  general  rule  did  not  ap- 
ubiie  that  Regulation  was  in  force.  But 
enactment  has  been  repealed,  and,  as  it 
irs  to  me,  probably  with  the  intent  of 
iiding  such  mischiefs  as  are  alluded  to  in 
decision  of  the  Sudder  Court  in  1857. 
tveral  other  cases  which  were  mentioned 
hlrgumcnt  turn  on  questions  of  limitation. 
Khyroonissa  vs.  Baboo  Delbuksh 
ktain  Singh  (S.  D.  A.  Rep.,  1857,  page 
i).  Hurdyal  Singh  vs  Bhudwanee 
(S.  D.  A.  Rep.,  1858,  page  470),  Bho- 
inee  Sunkur  Singh  vs.  Mussamut  Bid- 
tth  Koonwur  (S.  D.  A.  Rep.,  1857, 
1913).  They  maybe  dismissed  with 
general  remark  that.,  when  carefully 
lined,  they  will  probably  appear  to  be 
illustrations  of  the  position  that,  for 
^s  of  limitation,  the  cause  of  action  of 
irchaser  at  a  sale  for  arrears  of  revenue, 
Ig  for  possession  of  any  part  of  his  pur- 
5d  estate,  dates  from  the  completion  of 
'purchase. 

I  the  present  case,"  we  have  not  to  deal 
a  decision  against  the  prior  owner  in  a 
idary  suit,  or  even  the  private  compro- 
of  such  a  suit  by  an  adjustment  laying 
a  definite  boundar}'  as  an  agreed  line 
irating  the  two  estates ;  but  with  a  con- 
by  which,    I   understand,   the   parlies 
to  agreed  to  a  division  of  the  chur  half 
balf.    It  appears  to  me  clear  that  this 
tr  or  contract,    however    just    in    itself, 
only  be  binding  on  the  parties  to  it  to 
extent  of  their  interests  ;  and  that  the  nur- 
»-purchaser  is  not  in  any  manner  bound 
*l>ide  by  the  stipulations  of  the  prior  own- 
So  far  as  the  prior  o^ner  gives  up  by 
portion  of  his  rights,  it  is  an  aliena- 
;  and  so  far  as  it  may  give  to  each  party 
jDt  rights  over   the   whole   chur,    instead 
»  defined  boundary,  it  is  clearly  an  encum- 
■^  >ce  on  the  purchased  estate  within  the 
ling  of  Section  26,  Act  1.  of  1845,  and 

^refore,  void  as  against  the  auction-pur- 
■ler. 

^  tfcimk  that  the  plaintiff  has  a  right  to 
*  hare  the  case  remanded  for  the  pur- 


t&v 


pose  of  taking  evidence  by  a  local  enquiry 
or  otherwise,  in  order  that  the  extent  of  his 
rights  in  the  chur  may  be  asce«tained. 
The  agreement  of  1835  may  afford  some 
evidence  that  the  parties  were  at  that  time 
interested  in  equal  moieties  in  the  chur. 
But,  on  the  other  hand,  it  seems  to  mo  to 
afford  very  little  ground  for  inference  as  to 
what  are  the  rights  of  the  parties  at  the 
present  time. 

Remand  accordingly. 


The  20th  February  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumboo- 
nath  Pundit,  Puisne  Judges, 

Limitation  (Section  77,  Act  X.  of  1859)— Suit  for 
possession — Joint  Hindoo  Family  (Evidence  of 
School  of  Law  prevailing  in) — Adoption  of 
Law  of  country  of  domicile  as  to  succession. 

Case  No.  341  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Baboo 
Tara  Kant  Biddiabagisli,  Principal  Sudder 
Arneen  of  Jessore^  dated  the  2jrd  June  1864. 

Chundro  Seekhur  Roy  (Plaintiff^), 
Appellant, 

versus 

Nobin  Soondur  Roy  and  others  (Defendants), 

Respondents. 

Bahoos  Khetter  Mohun  Mookerjee^  Kishen 
Kishore  Gkose,  and  Sreenafh  Doss  for 
Appellant. 

Bahoos  Aushootosh    Chatterjee  and    Taruck- 
nath  Sein  for  Respondents. 

A.,  havingf  a  certificate  under  Act  XX.  of  1841  (to 
collect  debts  due  to  the  estate  of  his  uncle),  sued  two  of 
the  tenants  of  the  landed  property  belonging  to  the 
o.-.t:jte,  and  his  claim  was,  on  the  intervention  of  B., 
dismissed  under  Section  jj^  Act  X.  of  1S59.  A.,  more 
than  a  year  after  this  decision  under  Section  yj  (com- 
puting that  time  after  making  a  deduction  under  Act 
XIV.  of  1S59  for  the  whole  period  that  the  rent  case 
under  Act  X.  had  remained  pending),  brought  a  suit  for 
possession  of  the  whole  estate.  Uhld  that  the  subse- 
quent claim  of  A.  was  not  barred  by  the  limitation  of  one 
year  mentioned  in  Section  yjt  but  only  his  right  to 
demand  the  particular  amount  of  rent  for  which  his 
claim  against  the  two  tenants  was  dismissed  under  that 
Section. 

A.  had  sued  alleging  that  he  was  in  possession  of  the 
estate  of  his  uncle  from  the  time  of  the  death  of  his 
uncle's  widow,  and  that  he  had  since  been  dispossessed 
on  a  particular  date.  Hkld  that,  the  suit  being  for 
possession  within  12  years  of  the  dotth  of  the  widow,  he 
was  entitled,  on  proof  of  his  title,  to  succeed  to  his  uncle» 
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to  recover  possession,  though -he  had  failed  to  prove 
his  alleged  previous  possession. 

In  a  joint  Hindoo  family,  the  admis-^ion  of  the 
plaintiffIS  ancestor  who,  if  the  Mitakshara  school  of 
law  prevails  in  the  family,  would  be  the  heir— to  the 
effect  that  the  widow  of  the  deceased  was  entitled  to 
succeed  to  her  husband— is  the  strongest  evidence  to 
show  that  the  Bengal  law  is  really  the  law  of  the 
family. 

Proof  of  the  fact  that,  in  matters  connected  with 
succession,  the  law  of  the  country  of  domicile  has 
been  adopted  by  a  family,  negatives  any  presumption 
arising  from  the  observance  of  ancient  customs  in 
other  matters. 

The  appellant,  the  sister's  son  of  the 
deceased  Toiaram  Purdhan,  on  the  13th  of 
October  1863,  sued  Nobeen,  the  party  in 
possession,  and  others,  for  the  estate  of  his 
maternal  uncle,  alleging  that  Soobhudra,  the 
maternal  aunt  of  the  plaintiff,  who  had  suc- 
ceeded to  the  estate  of  her  husband,  died 
in  Kartick  1258  B.  E.,  corresponding  with 
November  185 1  ;  that  having  obtained  a  certi- 
ficate under  Ad  XX.  of  1841  for  collecting 
the  debts  due  to  the  estate  of  his  uncle,  he 
sued  two  of  the  tenants  of  the  landed  property 
in  dispute  for  certain  rents,  and  obtained  de- 
crees ;  that,  on  the  appeal  of  the  tenants,  the 
Zillah  Judge,  on  7th  November  1 86 1 ,  dismiss- 
ed plaintiff's  claim  ;  that  accordingly  he  has 
been  dispossessed  by  the  said  Nobeen  from 
the  whole  of  the  lands  belonging  to  the  share 
of  the  aforesaid  Totaram. 

The  defendant,  Nobeen,  answered  that 
Ramdhun  Purdhan  had  two  sons,  Totaram 
and  Boidee  Nath  ;  that  the  defendant  was 
the  adopted  son  of  Neel  Comul,  the  son 
of  Chundee  Churn,  the  son  of  the  said 
Boidee  Naulh  ;  that,  as  succession  in  the  family 
is  guided  by  the  Mitakshara  school  of  Hindoo 
law,  plaintiff,  as  the  sister's  son  of  Totaram, 
has  no  right  to  the  property  in  suit ;  that 
the  decree  of  the  Judge  of  Nuddea  was 
dated  the  7ih  November  1861,  being  in  a 
case  for  rents  in  which  the  defendant  had 
intervened  under  Section  jj  of  Ad  X.  of 
1859,  and  the  present  action  of  the  plaintiff 
was  instituted  more  than  one  year  after 
the  aforesaid  date ;  that  the  suit  is,  therefore, 
barred  by  limitation ;  that  Totaram  and 
Boidee  Nauih  were  in  joint  possession  ;  that 
the  former,  shortly  before  his  death,  aware 
of  the  fact  that  succession  to  his  estate 
would  be  guided  by  the  Mitakshara  law,  and 
that  his  widow  had,  therefore,  no  right  to 
succeed  him,  gave  his  properly  (verbally) 
to  Neel  Comul,  his  brother's  grand>;on,  who 
was  his  heir;  that  from  that  time  the  said 
Neel  Comul,  defendant's  father,  held  the  es- 
tate of  Totaram,  first  through  his  trustee, 
the  widow  of  TStaram,  and  after^vards  himself 


till   his   death,   which    occurred  in  Bhadro 
1254;  that  after  this  the  defendant,  being 
adopted,  remained  in  possession  of  the  entire 
estate   (including   the    share   formerly  held 
by  Totaram),  first  through  his  trustee,  the  said 
widow  of  Totaram,  and  afterwards  through 
other  trustees  and  executors  until  he  became 
major,  when  he  took  possession  himself ;  that 
the  plaintiff  was  never  in  possession  of  thc^ 
share  held  by  h^  maternal  uncle ;  that  hisprw 
sent  action  for  that  share  is  subject  to  thi 
general  law  of  limitation  ;  that  the  widow  0^ 
Totaram  never  held  possession  as  heir  to  heij 
husband  ;  that  the  case  brought  before  agaii 
the    defendant    through    Ubhoy    Churn 
one  of  the  sister's  two  sons  of  the  said  N( 
Comul,  to  set  aside  the  adoption  of  the 
fendant,  was  instituted  under  the  direction 
the  present  plaintiff,  but.  the  claim  of 
plaintiff  failed. 

The  Lower  Court,   on   23rd   June  i3( 
dismissed  the  claim  of  the  plaintiff,  on 
ground  that,  the  succession  in  the  family 
insr  "ruided  bv  the   law   of   the  Mitaksha 
school,   plaintiff  has  no  right.     The 
below   had   first   overruled    the   defendai 
objection  regarding  the  applicability  undl 
Section  jy  of  Act  X.  of  1859  of  the  limi 
tion  of  one  year  to  the  entire  claim  of 
plaintiff.     The  opinion  of  the  Court  on 
point  is  in  these  terms  :     "  It  appears 
two  separate  suits  for  arrears  of  rent 
brought  in  the  Collector's  Court  by  plJ 
iff    againsl    two    tenants   of  the  said 
tee    jumma,    Chundi    Churn    Hokiar 
Ramjee   Sirdar.     In   those    actions  the 
fendant,  Nobeen  Soondur,  appeared  as  i 
tervenor  on  the  allegation  of  his  own  ri| 
and  possession".     On  appeal,  the  Judge 
missed    the    plaintiff's    claim.     Subseq 
to  the  order  of  the  said  Judge,  which 
passed   on    7th    November    1861,   plai 
on     5th     April     1862,    brought    two 
suits    to    establish    his    right    to    the 
jummas  above  alluded  to.     The  Moonsio 
Bongram,  on  28th  July  1862,  dismissed' 
said  cases  in  the  form  of  non-suit,  on 
ground  of  the  whole  of  the  disputed 
perty    not    having    been    included   in 
claim.     On    appeal,    the    Principal  Sud 
Ameen,     on     iQih    December    1862, 
held  the  decision  of  the  Moonsiff.    Su 
quent   to  this,   the  plaintiff  filed  his  pli 
in  the  present  case  on  13th  October  w 
It  also  appears  that,  after  the  appeal  a 
alluded  to  had  been  decreed  by  the  Jii4 
plaintiff,  on  30th  April  and  loth  May  1^ 
obtained  decrees  or  arrears  of  rent 
other    tenants    of    the    gantee   in  disp« 
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■  Ifl  all  these  cases,  likewise,  Nobe'^n  Soon-  ' 

dBT  Purdhan    appeared   as   an    intervener,  ' 

bnt  his  objections  were  disallowed  ;  copies 

i  of  the  decisions  made   in   the   above   suits 

I  ire  put  up  with   the   records   of    the   |^e- 

i«nt  case.    The    present    case    has    been 

f^loally    instituted     for    a     disputed     title 

[Of  inheritance.     In  my  opinion,  this  claim 

the   entire    property    in    suit    bas    not 

;n  affected    by    the    rule«  of    limitation, 

pRpite  the  proceedings  under  Section    'jjy 

fctX.ofi859."  ' 

The  Judge   below  then   admits   that  the 

is  not  in  time,  even  if  the  period  dur- 

which  the  former  cases  brought  before 

Moonsiff  were  pending ;  but  adds  that, 

jn  12  years  are  allowed  from  the  date  of 

cause  of  action  in  suits  for  recovery  of 

>ion  of  lands,  it  is  not  proper  to  bar 

claim  of  the   plaintiff  to  the  extent  of 

two  juramas,  the  rents  of   which  were 

mled  before  the  Collector,  and  disallowed 

appeal  by  the  Judge  of  Nuddea, 

"^n  the  question  of  the  applicability  of  the 

:shara  school  of  law,  the  Judge  below 

recorded  as  follows : — 

appears    that  Totaram   and    Nobeen 
idur  are  not   native  Brahmins  of    Ben- 
but  of   the    North-West,    whence   their 
Kors  came  and  took  up  their  abode  in 
part  of  the  country.     The  Purdhan  fa- 
have  not  up  to  this  time  married  any 
fhters  of   the    Brahmins   of   Bengal,    or 
of  any  caste  beside.     From  the  evi. 
ice  of  witnesses  of   both  parties,   it  ap- 
rs  that   their   priests   are  Mithila   Brah- 
It  is  a  different  question  altogether 
men  are  left  without  any  alternative, 
course  they  then  adopt  can   never  be 
into  account.     It  admits  of  no  doubt 
the    Mitakshara    law    does    and    shall 
jIt  to  the   people  of   the  (North)  West. 
l%ould  be  opposed  to  practice  and  equi- 
"^  hold  that,  for  the  reason  of  the  said 
Ihan  family    having  been   residents    in 
igal,  they   have   become  Bengalees,  and 
be  governed  by  the  laws  of  Bengal." 
le  Court  then  refers  to  the  case  brought 
Ubhoy  for  the  share  of  Boidee  Nauth, 
brother  of  Totaram,  deceased,  and  states 
in  that  case  it  was  decided,  on  31st  De- 
iber  1862   by  the  High  Court,  that  the 
fakshara  law  prevails  in  the  family.     The 
^ge  then  records : — 

'It  is  known  that  Ootum  is  the  priest  of 

Purdhan    family.     He    has    distinctly 

"cd  in  the  above  suit  the  facts  of  the 

ihara   law    prevailing   in   that    family. 

taa  never  be   supposed  that  the  above 


decision  was  collus'vely  secured,  in  (Jrder 
to  destroy  the  right  of  the  plaintiff.  When 
Totaram  Purdhan  and  others  are  pcjople  of 
the  North-West,  and  it  has  been  held  by  the 
High  Court  that  the  Mitakshara  law  pre- 
vails in  their  family,  it  would  be  highly  ille- 
gal, ///  the  absence  of  very  strong  proofs^  to 
apply  the  Dayabhaga.  Plaintiff  has  not  been 
able  to  adduce  any  cogent  proofs,  on  the 
strength  of  which  it  can  be  held  that  the 
Dayabhaga  prevails  in  the  family  of  the  Pur- 
dhans.  The  same  sort  of  oral  evidence,  which 
plaintiff  has  adduced,  has  also  been  adduced 
by  the  defendants,  so  that  the  Court  cannot 
find  any  difference  in  the  nature  of  the  two. 
//  is  a  known  fact  that  Soobhudra,  the  wi^ 
dow  of  Totaram,  long  held  possession  of 
the  properties  as  trustee  on  behalf  of  No- 
been  Soondur  and .  his  father.  There  is  no 
evidence  on  the  record  to  show  that  Soo- 
bhudra  held  separate  possession  of  the  8-anna 
share  of  Totaram,  for  which  this  claim  has 
been  brought.  The  paternal  grandfather  of 
Nobeen  demised  very  shortly  after  the  death 
of  Totaram,  and  Nobeen's  father  was  a  minor 
for  a  considerable  time.  Therefore,  even 
if  Soobhudra  had  held  possession  of  the 
said  8-annas  share  as  distinct  and  se- 
parate from  the  other  share  during  the  above 
interval,  such  possession  cannot  be  pleaded 
against  the  right  of  Nobeen.  Again,  in 
the  plaint  (copy  of  which  is  put  up  with 
the  record)  of  a  suit  brought  by  Soobhudra 
on  the  29th  Poos  1255,  before  the  Moon- 
siff of  Kaguz  Pookoorie,  against  a  certain 
tenant  of  the  disputed  gantee  jumma, 
she  has  stated  in  most  distinct  terms  that 
the  above  jumma  belongs  to  the  defend- 
ant Nobeen.  Besides,  when  Soobhudra, 
on  account  of  her  old  age,  constituted  Oo- 
tum Chunder  and  others  executors  on 
behalf  of  Nobeen  Chunder  of  the  entire 
properties,  she  did  not  set  any  property  as 
exclusively  belonging  to  herself.  For  all 
these  reasons,  and  on  reference  to  other 
proofs,  it  appears  that,  for  upwards  of  12 
years  before  institution  of  this  action  by 
the  plaintiff,  a  possession,  on  behalf  of 
Nobeen  and  his  father,  of  the  disputed 
properties,  continued  to  be  held  with  the 
consent  and  knowledo-e  of  Soobhudra." 

Against  this  decision  the  plaintiff  has 
appealed,  and  the  respondent  has,  under 
Section  348  of  Act  VIII.  of  1859,  asked  for 
the  trial  of  his  objection  regarding  the  ap- 
plication of  the  limitation  of  one  year  men- 
tioned in  Section  77  of  Act  X.  of  1859.  It 
is  admitted  that,  even  after  making  an  allow- 
ance to  the  plaintiff,  which  he  is  entitled  to 
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undtr  Act  XIV.  of  1859,  for  the  period  that 
his  two  civil  cases  preceding  this  suit  were 
pending  up  to  the  final  decision,  the  present 
suit  is,  after  more  than  a  year,  allowed 
by  Section  yy.  Now,  Act  XIV.  of  1859 
rules  that,  when  periods  of  limitation, 
shorter  than  those  mentioned  in  the  said 
law,  are  allowed  by  any  other  law,  those 
shorter  limitations  are  to  be  considered 
in  force  for  the  cases  to  which  they 
apply,  notwithstanding  that  Act  XIV.  was 
passed  after  Act  X.  of  1859.  When  this  suit 
was  brought,  the  former  law  had  come  into 
operation ;  and  although  generally  for  cases 
of  possession  of  lands,  a  period  of  12  years 
is  allowed  by  the  later  law,  still,  when  this 
action  was  brought,  the  linaitation  for  a  civil 
suit,  as  provided  for  in  Section  yj  of  Act  X. 
of  1859,  had  not  ceased  to  have  effect.  But 
this  view  will  not  affect  the  entire  suit  of 
the  plaintiff.  It  will,  however,  do  so  to  the 
extent  of  rents  asked  by  the  plaintiff  in 
those  two  cases  for  the  holdings  of  the  two 
tenants  against  whom  his  claim  was  dismiss- 
ed on  appeal ;  and  thus  his  present  action  is 
so  far  barred  as  brought  more  than  a  year 
after  the  decision  passed  against  him  under 
Act  X.  of  1859. 

We  hold  that  the  Section  never  con- 
templated that  the  effect  of  a  decree  for 
rents  claimed  from  one  or  two  out  of  several 
hundreds  or  thousands  of  ryots  awarded  to 
an  intervenor  should  be  considered  as  an 
estoppel  to  the  right  of  the  party  cast  to  sue 
for  the  possession  of  the  en/ire  property,  if  he 
does  not  sue  within  a  year  of  the  decree  in 
the  ren/  case,  though  from  the  nature  of  ^he 
case  the  plaintiff  may,  when  he  sues  in  ttie 
Civil  Court,  have  occasion  to  sue  for  his 
title  to  the  w/iole  estate,  and  not  simply  to 
recover  his  rents  from  that  one  tenant,  or 
those  two  tenants.  In  this  case  the  plaintiff 
has  also  obtained  decrees  against  some  of 
the  ryots,  notwithstanding  the  intervention 
of  the  said  Nobeen. 

The  plaintiff  had  sued  to  set  aside  the 
decisions  of  the  Judge  in  the  two  rent  cases 
against  the  two  tenants  within  a  year  of  the 
said  final  decision ;  but  he  was  directed  to 
sue  in  one  case  for  hii>  title  to  the  entire 
estate.  We  have  no  reason  to  believe  that 
the  plaintiff  was  ever  in  possession  of  any 
portion  of  the  estate  of  his  maternal  uncle  ;  but 
he  is  in  time  from  the  death  of  the  intervening 
widow,  whose  demise  it  is  which  gives  him 
the  right  to  sue,  as  has  been  frequently  ruled 
by  this  Court.  No  cause  of  action  could 
have  arisen  ^.to  the  plaintiff  before  her 
death.     We  do  not  find  that  she  put  herself 


forward  from  the  time  of  the  death  of  her 
husband  down  to  the  death  of  her  hufband's 
brother's  grandson,  as  holding  for  Nobcen'l 
father,  Neel  Comul. 

On  the  merits  we  observe  that,  in  the  snil 
instituted  by  Ubhoy,  the  sister's  son,  one  <rf 
the  two  brothers  and  the  other  brother  ap- 
peared as  defendant,  and  admitted  viA 
some  attempt  of  explanation  that  be  hM 
acquiesced  in  .the  adoption  of  Nobeen,  aoj 
had  acted  as  attorney  for  him.  Neithsj 
the  allegation  of  the  verbal  gift,  nor  tb( 
assertion  regarding  the  adoption,  was  thei 
tried ;  but  it  was  assumed  that  Totaia^ 
had  survived  Chundi  Chum,  the  son  % 
Boidee  Nauth. 

Of  the  witnesses  produced  by  the  pi 
iff  in  this  case,  only  one  was  examined 
that  case ;  and  Ootum,  the  witness  relied 
in  that  case,  is  not  examined,  nor  a  copji 
his  deposition  produced  in  this  suit,  and 
not  shown  that  he  is  dead.  The  Judge  b« 
was  not,  therefore,  authorized  to  makethaii 
of  the  evidence  of  this  witness  which 
appears  to  have  done.  The  will  of  Cl 
Churn  registered  before  his  death,  and 
denied  by  the  other  party,  does  not  ap] 
to  have  been  filed  or  considered  in  tfae 
mer  case.  It  has  now  been  proved 
Chundi  Churn  was  alive  when  Ti 
died.  Now  it  is  shown  to  us  that 
Churn  (after  allowing  Soobhudra  to 
possession  of  the  property  of  her  hafll 
who  was  admittedly  holding  jointly 
him)  did,  by  his  will  dated  13th  Agi 
1232,  and  executed  a  few  days  befo^^| 
death,  pass  his  own  share  of  the  ancestral 
perty,  and  of  his  own  self-acquired  pi 
be  inherited  by  his  minor  son,  Neel  C< 
and  appointed  the  aforesaid  Soobhudra, 
aunt,  and  his  own  widow,  Deeno  M( 
guardians  and  managers.  In  this  will, 
was  registered  about  two  months  after 
death  of  Chundi,  he  makes ^o  allusion 
share  of  Totaram  having  come  to  hi$ 
by  a  verbal  gift,  and  the  omission  of 
direct  allusion  to  the  succession .  of  his 
to  the  property  of  her  husband  is  the 
proof  in  support  of  the  plaintiffs 
As  far  as  Chundi  Chum  was  concei 
and  understood  his  own  rights  under 
law  of  succession  prevailing  in  bis  fail^ 
it  is  clear  he  had  no  reason  to  entertain  | 
doubts,  and  accordingly  he  had  no  occasK 
to  allude  to  a  fact  which  was  considered] 
the  effect  of  the  undisputed  legal  righli^ 
his  aunt.  ^ 

It  is  quite  clear  that  the  Judges  decMI 
the  former  case  did  not  believe  in  the  as$f   ' 
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flf  Nobeen  that    Soobhudra   never    held 
as  the  widow  of  her  husband,  but,  on  the 
cofltraiy,  had    distinctly  decided  that    she 
(fid  so.   On  this  point,  they,  however,  re- 
■aiked:"It  is  admired,  however,  on  all 
**  hands  that  if  the  plaintiff  could  show  from 
"the  history  of  the  family  in  recent  times 
"Ihit,  in  sach  matters  as  marriage,  adoption, 
f  ^inheritance,  and  the  like,  they  had  practi- 
l^*caliy  followed  the  law  of  Bengal,  such  proof 
!  •vodd  render  the  kind  of  evidence  which 
r*?e  have  been  discussing  of  very  inferior 
r^lmportance.    We  find  accordingly  in  the 
^iNond  branch  of  evidence  that  one  exam- 
ple of  conformity  to  the  Bengal  rule  of  suc- 
cession is  brought  forward  on  the  plaintiff's 
tide.  Tins  is  the  inheritance  of  Soobhudra,  a 
daldless  widow,  to  the  share  of  her  husband 
Tocaram,  who  died  in  1232  Pons,  the  elder 
broeher  of  Boidee  Nath,  from  whom  plaint- 
and  Nobeen  Soondur  (supposing  that  his 
ion  stands)  are  both  descended.  This, 
is  admitted,  could  not  have  taken  place 
^  a  joint  undivided  Hindoo  family  under 
law  of  Mithila.     A  foci  so  important  of 
"^u  demands  investigation,  and  we  find 
proof  of  It  consists  in  a  decree  of  the 
ncial  Court  of  Moorshedabad,  under 
the  19th   November  1829,  in  which 
v»t  Soobhudra  is  set  down  as  the  widow 
representative  of  Totaram  deceased, 
had  been  one  of  the  original  defendants. 
8  appears  to  have  been  a  suit  connected 
a  putnee  talook   in  which  the  Paul 
dhry  zemindars  were  plaintiffs.     The 
defendant  was  Deeno  Moyee,    the 
low  of  Chundi  Churn,  mother  of  Neel 
nl,  who  represented  Boidee  Nath,  the 
ger  brother  of  Totaram,  who  had  died 
4  years  earlier;  and  in  accordance  with 
state  of  things,  petitions  dated  the  30th 
h  1827  and  8th  May  1833  have  been 
as  coming  from  Soobhudra  and  Deeno 
•Ofee,  relative  to  the  payment  of  rent  for 
talook.     It   is  to    be   observed    that 
was  neither  adjudication  nor  dispute 
this  matter  of  succession.    Now,  we 
not  disposed  to  think  that  the  mere 
ption  by  Soobhudra  of  rights  which, 
the  family  were  still  Mithila,  did  not  be* 
to  her,  would  be  in  itself  extremely 
unless  it  were  shown  that  other 
s  at  that  time  existed,    whose   rights 
i  a^ectedhy  htr  proceedings,  and  who 
^^ttrt  in  a  condition  to  resist.    If  this  in- 
ffcf  were   so^   the   silence    of  such    heirs 
Jywrfrf  he  very  significant.    But  we    find 
death    of   Totaram   took    place   in 
132,  just  one  menth    after  thai  of  his 
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'nephew  and  male  heir,  Chundi  Churn, 
'when  the  grand-nephew  and  next  heir 
*of  Neel  Comul,  son  of  Chundi  Chtim,  was 
'a  child  in  arms  (bom  1231),  his  mother 

*  Deeno  Moyee  being  his  guardian.  Under 
'  these  circumstances,  nothing  could  be  more 
'  probable  than  that  Soobhudra,  having  only 
'  a  young  widow  to  deal  with,  should  assume 
'the  directk>n  of  her  deceased  husband's 
'  share  in  the  property,  and  continue  in  pos- 
'  session  of  it  until  Neel  Comul  came  of  age ; 
'  and,  as  remarked  by  the  appellant's  vakeel, 

*  there  is  no  evidence  of  her  possession  after 

*  he  attained  his  majority**  In  another 
preceding  part  of  the  decision,  the  Judges  had 
observed :  "  We  have  to  consider  whether  the 
"  Judge  was  right  in  coming  to  the  conclu- 
"sion>  that  the  law  of  Bengal  ought  to 
"  prevail  in  the  present  case.  The  evidence 
"  upon  such  a  point  as  this  must  in  general 
''be,  and  in  this  case  is,  divisible  into  two 
"  classes :  first,  oral  evidence  descriptive  of 
"  the  ceremonies  and  usages  observed  in  the 
"family  at  the  present  time,  and  within 
"the  personal  knowledge  of  the  witnesses; 
"  and,  secondly,  the  evidence  of  facts  derived 
"from  the  ^mily  history,  such  as  their 
"  intermarriages,  successions,  acts,  and  ad- 
"  missions  in  Court  and  the  like,  which  are 
"by  far  more  valuable,  as  being  definite 
"and  practical  professions  of  custom,  and 
"  for  the  most  part  admitting  of  no  dispute. 
"  If  the  plaintiff  can  show  that,  in  matters 
"  connected  with  succession,  the  law  of  the 
"  country  of  domicile  has  been  adopted,  the 
"  presumption,  arising  from  the  observance  of 
"  ancient  customs  (if  such  observances  were 
"  proved),  would  at  once  be  negatived." 

The  admission  in  the  will  of  Chundi 
Chum  regarding  the  right  of  his  aunt  to  the 
estate  of  her  husband,  affecting  his  own  rights 
to  the  estate  of  his  said  uncle,  is  the  best 
proof  of  what  is  the  school  of  Hindoo  law 
prevalent  in  the  family.  This,  fur^er,  is 
binding  upon  the  defendant  who  claims 
through  the  said  Chundi  Chum.  In  the 
former  case  it  was  wrongly  assumed  that  To- 
taram survived  Chundi  Chum.  It  has  been 
proved  by  evidence  in  this  case  that  Chundi 
Chum  survived  Totaram.  According  to  the 
recent  plaint  of  the  plaintiff,  the  gift  was 
made  by  the  said  Totaram  in  favor  of  the 
son  of  Chundi  Churn,  because  Chundi  Chum 
had  already  died  at  that  time;  and  accord- 
ingly there  was  no  heir  to  Totaram  other 
than  Neel  Comul,  the  infant  son  of  Chundi 
Chum.  The  evidence  given  by  the  defend- 
ant in  support  of  the  alleged  gift  to  his 
father  supports  the  same  theory.    The  plaint 
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file*  by  the  Paul  Chowdhries  against  the 
widows  of  Totaram  and  Chundi  Churn, 
describing  them  respectively  in  possession  of 
the  estate  of  Totaram  and  Chundi,  we  admit, 
is  no  proof  against  the  defendant ;  but  the  an- 
swer to  the  appeal  filed  in  this  case  by  these 
two  widows,  as  recited  in  the  said  decree, 
shows  that  the  widow  of  Totaram  did  not 
then  make  any  statement  from  which  it 
could  be  understood  that,  after  the  death  of 
her  husband,  she  was  holding  otherv^^ise  than 
as  his  widow  and  successor.  The  two  peti- 
tions bearing  orders,  dated  respectively  3olh 
March  1827  and  25th  January  1833,  filed  by 
these  widows,  support  the  same  view.  The 
will,  read  together  with  these  admissions  of 
Soobhudra,  distinctly  places  it  beyond  all 
doubt  that,  when  Chundi  Churn  made  his 
will,  jhe  knew  that  he  held  only  half  of  the 
joint  ancestral  property,  and  that  he  was  not 
entitled  to  the  other  half  share  left  bv  Tota- 
ram,  which  his  aunt  was  entitled  to  hold,  and 
was  holding  as  a  widow,  and  as  capable  of 
doing  so  under  the  Bengal  school  of  Hindoo 
law.  That  Chundi  might  have  referred 
only  to  his  own  share,  on  the  ground  that  the 
share  of  Totaram  was  conveyed  before  by  a 
gift  to  Neel  Comul,  is  a  line  of  argument 
which  the  defendant  cannot  be  allowed  to 
take  without  the  gift  being  proved.  Further, 
the  fact  of  the  verbal  gift  to  Neel  Comul  is 
urged  by  the  plaintiff  as  the  consequence  of 
the  alleged  death  of  Chundi  Churn  before 
the  demise  of  Totaram. 

When  this  allegation  has  turned  out  to 
be  false,  the  allegation  of  the  gifts  becomes 
worthless.  Besides,  when  Chundi  Churn 
survived  Totaram,  we  cannot  believe  that 
the  widow  of  Totaram  managed  the  pro- 
perty conveyed  by  her  husband  to  his  bro- 
ther's grandson  in  preference  to  his  parents, 
both  of  whom  were  alive.  If  the  gift  falls, 
the  omission  in  the  will  of  Chundi  Churn 
regarding  the  possession  of  his  aunt,  and 
the  fact  of  Chundi  Churn's  own  share  alone 
being  alluded  to  in  it,  become  highly  sig- 
nificant. The  onus  is  properly  upon  the 
plaintiff.  We  think  that  this  plaintiff  has 
proved  his  case,  and  discharged  himself 
of  it.  When  the  fact  is  not  known  by 
which  school  of  Hindoo  law  succession 
among  those  who  have  migrated  from  a 
different  country  is  guided,  it  is  to  be  pre- 
sumed that  the  old  law  imported  with  the 
family  still  prevails  until  the  contrary  is 
shown  by  the  opposite  party.  Here  the 
fact  of  the  law  by  which  inheritance  in 
the  family  o^  the  parties  is  now  guided, 
is  directly  deposed  to  by  witnesses  of  the 


plaintiff;  and,  their  testimony  being b^evedt 
it*  is  not  so  material  to  enquire  into  cveiy 
detail  of  the  manner  in  which  the  essentia 
ceremonies  are  performed. 

The  plaintiff  has  clearly  shown  by  the 
evidence  of  friends  and  relatives,  that  in  the 
family  of  the  parties  before  the  Court,  in. 
several  cases  where  succession,  according  taj 
the  Bengal  law,  was  to  go  to  one,  and  accord^ 
ing  to  the  school  of  Milakshara  to  anol 
the  succession  was  according  to  the  foi 
or  Bengal  school.  It  is  proved  that 
ancestors  of  these  parlies  migrated  u 
this  country  about  twelve  or  thirteen  gent 
tions  ago,  with  a  few  of  their  own  pri( 
It  is  quite  natural  that  some  among  the 
may  still  have  for  their  priests  descenc* 
of  the  original  family  priests;  as  the 
scendants  of  these  priests  cannot  find  it 
venient  to  attend  upon  and  accompany 
the  numerous  descendants  of  the  ori|" 
emigrants  scattered  by  degrees  in  diffe 
places  from  time  to  time,  to  many  of 
later  generations,  it  is  only  left  to  ac< 
the  Bengalee  priests  available.  Thus, 
the  descendants  of  the  family  priests 
degrees,  after  a  few  generations,  acqiu< 
in  performing  the  external  ceremonies 
kria)  according  to  the  Bengal  School, 
such  cases  the  Nagree  character  is  abandc 
for  Sanscrit  writing  after  five  or  six  ga 
tions ;  old  habits  and  customs  fall  one  by 
and  the  priests  and  their  jujmans 
'gradually  become  Bengalees  in  every 
In  this  state  and  change  for  a  long  time,et 
after  a  complete  conversion,  the  priests 
their  jujmans  remain  in  theory  a  sepa 
class,  though  for  all  other  practical 
poses,  either  of  ceremonies  or  of  succe! 
they  have  long  adopted  the  Bengalee  scl 
of  the  Hindoo  law. 

Such   emigrants  may  become  Bengal 
in  their  ceremonies,  but  cannot  and 
not  be  allowed  to  intermarr}'  with  Benj 
of  their  own  class.     The    fact,  thercf 
of  want  of  proof  of  intermarriage  with 
galees,  or  the  fact  of  some  families  of 
descendants  of  these  original  emigrants 
ing  still  for  their  priests  some  of  the  desc 
ants  of   the  priests  that  had  accomj 
their  ancestors,  does  not  afford  proof  in 
port  of  the  fact  of  the  original  laws 
customs  being  still  observed  by  these 
as  a  class  and  tribe.    The  witnesses  for 
plaintiff  distinctly  state  that  the  nec< 
rites  in  the  families  of  both  the  parlies 
now  performed  according  to  the  Bei 
school ;  and,  what  is  more  important, 
distinctly  swear  to  the  fact  that  within  C  ] 
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!  knowledge,  succession  is  guided  by  the  same 
Khool.  The  evidence  given  by  the  defend- 
tnt  to  counteract  this  case  of  the  plaintiff 
is  the  deposition  of  two  witnesses  who  are 
f  not  of  the  family  or  of  the  tribe  to  which 
feth  the  parties  belong,  and  who  distinctly 
[idmit  that  they  are  ignorant  of  the  school 
Hindoo  law  under  which  succession  is 
Bded  in  the  family.  It  is  to  be  borne  in 
that  the  fact  of  some  members  of  the 
lily  having  Bengalee  priests  is  by  itself 
fSiTODg  proof  of  all  having  adopted  Bengalee 
tmonies  for  all  essential  ceremonies,  though 
lis  admitted  that  these  persons  of  different 
iches  of  the  original  family  intermarry 
among  themselves.  It  is  clear  that 
:rally  there  can  be  no  intermarriage 
Fcen  two  classes  of  people  who  perform 
Br  essential  rites,  such  as  marriages,  f  uner- 
tonsure,  &c.,  under  two  different  schools 
Hindoo  law.  When  these  people  are 
id  to  have  lived  here  so  long  as  to  have 
degrees  adopted  the  language,  the  dress 
dcularly  for  women),  and  the  ordinary 
of  the  people  of  Bengal — the  two  last 
[which  are  materially  different  in  the  two 
itries  amon^  such  people — when  all  inter- 
and  intermarriage  with  the  parent- 
tiy  has  long  ceased — it  is  nothing  sur- 
feg  that  they  should  be  proved,  as  de- 
to  by  competent  witnesses,  to  have  by 
:s  been  compelled  to  abandon  their 
forms  of  ceremonies,  now  impracticable, 
I,  what  is  of  more  importance,  of  having — 
»ever  snch  a  contingency  arose  that 
more  nearly  allied  was  not  the  heir  by 
old  law — allowed  him  or  her  to  succeed 
rding  to  the  laws  of  Bengal. 

ie  cases  of  succession   quoted   by  the 
Jesses  of  plaintiff  do  not,  as  to  the  rights 
the   daughter's    son,     show    sufficiently 
proof  of  the  statement  of  the  plaintiff 
regard  to   the   application   of  the   law 
ingal^  as  these  witnesses  were  not  made 
iJtate  that,  when  such  succession  took  place 
Uhe  deceased,  he  was  a  member  of  a  joint 
lily.    There  cannot,  however,  be  any  mis- 
regarding  the  succession  of  a    sister's 
He  has  no  right  to   succeed  except 
ler  the  law  of  the  Bengal  school.     It  is 
>rtant   that  more  than  two  instances  of 
succession   were   pointed    out   by  the 
ises.    The    defendant    has    not    con- 
feted  the  fact,   or  proved   that,   in  any 


other  similar  cases  of  succession,  any  gther 
rule  of  succession  was  adopted.  The  instances 
given  by  the  witnesses  took  place  .in  the 
class  to  which  both  the  parties  belong,  and 
the  statement  of  the  plaintiff  is  corroborated 
by  the  fact  of  Soobhudra's  undisputed  suc- 
cession in  that  very  [branch  of  the  family 
of  which  Totaram  and  his  brother  were  the 
members.  Some  attempt  was  made  to  raise 
doubts  regarding  the  correctness  of  the  claim 
of  the  plaintiff,  on  the  ground  that  he  assert- 
ed wrong  facts  in  his  case,  and  did  not  ven- 
ture to  bring  his  claim  for  more  than  ten 
years  after  the  death  of  Soobhudra,  and  that 
he  had  pleaded  otherwise  in  the  other  case 
brought  against  Nobeen.  But  in  the  face 
of  such  clear  proof  of  the  law  of  succession 
applicable  to  the  family  as  now  found  by 
evidence,  we  cannot  attach  any  importance 
to  this  objection.  It  is  not  at  all  surprising 
to  find  that  plaintiff  at  first  entertained 
doubts  regarding  his  ultimate  success,  and 
so  delayed  to  sue  for  that  or  other  rea- 
sons. 

Be  that  as  it  may,  he  has  now  succeeded  in 
producing  the  best  and  most  unexceptionable 
evidence  and  so  proved  his  case.  The  delay 
of  a  plaintiff  in  such  a  case  would  not  debar 
him  of  his  rights, 'when  duly  proved  as  they 
now  are,  and  when  defendant  really  in  no 
way  rebuts  the  case  by  sufficient  evidence  to 
support  his  (defendant's)  case.  Some  stress 
is  laid  by  the  Judge  below  on  certain  state- 
ments of  Soobhudra  regarding  her  possession 
of  the  property  of  her  husband  being  only 
in  the  capacity  of  a  trustee  for  the  defendant; 
but  these  statements,  so  clearly  opposed  to 
her  own  previous  assertions  and  acts  proved  in 
the  case,  and  made  at  a  time  when  there 
was  no  dispute  in  the  family  previous  to 
the  death  of  Neel  Comul  (which  event  alone, 
by  giving  an  opportunity  to  Ubhoy,  the 
sister's  son  of  the  deceased,  to  urge  his 
claims,  gave  rise  to  disputes),  are  not  enti- 
tled to  any  weight.    . 

On  all  these  grounds  we  are  compelled  to 
decree  the  appeal  of  the  appellant  with 
costs,  to  reverse  the  decision  of  the  Lower 
Court,  and  decree  with  costs  the  claim  of 
the  plaintiff  for  the  estates  of  his  maternal 
uncle  Totaram  as  asked,  except  the  rents  of 
the  two  jotes,  his  claim  for  which  was  dis- 
missed by  the  Judge  of  Nuddea  on  the  7th 
of  November  1861. 
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The  %%xA  FebnisMT  1865. 

Present : 

Tkc  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Jusiice,  and  the  Hon'ble  C.  B.  Trevor, 
C.  Loch,  H.  V.  Bayley,  J.  P.  Norroan, 
W.  Morgan,  and  G.  Campbell,  Put'sue 

(iUaessment  or  resmnption  of,  crea- 
M  after  xst  December  xTpoHLimitatioa— 
[QanpcDbandL 

Case  No.  869  of  1864. 

Appeal  from  a  decision  passed  by  the 

HHonal  Judge  ofHooghly^  dated  the  soih 

tnuary  1864,  affirming  a  decision   of  the 

imcipal  Sudder  Ameen  of  that  District, 

the  14th  April  1863. 

m  Qhose  and  others  (Defendants), 
Appellants, 

versus 

Hoolvie  Abdool  Tvirmb  (Plaintiff)* 
.Respondent. 

R,  E,  Twidale  and  Baboos  Juggada- 
Mookerjee  and    Toolsee  Doss  Seal 
Appellants. 

Baboo  Mohendro  Lall  Shome  for 
Respondent. 

WlitioB  prescribed  by  Section  28,  Act  X.  of 

ipplies  only  to  suits  brought  under  that  Section. 

^■■tbrooght  under  Section  10,  Regulation  XfX.  of 

)  to  assess  or  resume  invalid  lakheraj  created  subse- 

to  |st  December  1790,  is  exempt  from  limitation. 

1Mb  latter  suit  the  onus  b  on  the  plaintiff  to  show 

be  case  is  one  falling  within  Section  10,  Regulation 

oi  1793,  or,  in  other  words,  that  the  grant  was 

It  to  tst  December  1790. 

plauitiff    in   this   snit,    which   was 

on  the  31st  December   1861, 

thai  he   is  a   dur-putneedar ;   that 

is  a  certam  quantity  of  land,  part  of  his 

had,  hdd  bjr  the  defendant  uader  the 


false  pretence  that  it  is  lakheraj ;  and  dthat 
the  lakheraj  was  created  in  the  time  of  a 
former  talookdar  by  fraud.  The  defendant 
pleads  that  the  suit  is  barred  by  the  Statute 
of  Limitation ;  and  the  first  question  we  now 
have  to  decide  is,  whether  or  not  it  is  so 
barred,  assuming  that  the  grant  was  subse- 
quent to  the  1st  December  1790.  If  the 
case  is  one  falling  within  Section  10,  Regu- 
lation XIX.  of  Y793,  ^^  ^^^  o^  opinion 
tbi^t  the  suit  is  not  barred.  Section  10  enact- 
ed that  "  all  grants  for  holding  land  exempt 
"from  the  payment  of  revenue,  whether 
"  exceeding  or  under  one  hundred  beegahs^ 
''that  have  been  made  since  the  ist  Decem- 
"ber  1790,  or  that  may  hereafter  be  made, 
"by  auy  other  authority  than  that  of  the 
"  Grovernor-General  in  Council,  are  declared 
"  null  and  void ;  and  no  length  0/  possession 
"  shall  be  hereafter  considered  to  give  validi" 
"  (y  to  any  such  grant,  either  with  regard 
"  to  the  property  in  the  soil  or  the  rents  of  it. 
"And  every  person  who  now  possesses,  or 
"may  succeed  to,  the  proprietary  right  in 
'^  any  estate  or  dependent  talook,  or  who  now 

"  holds,  or  may  hereafter  hold,  any  estate  or 
"  dependent  talook,  in  form  of  Government,  or 
"  of  the  proprietor,  or  any  other  person,  and 
"eveiy  officer  of  Government  appointed  to 
"  make  the  collection  from  any  estate  or  talook 
"held  khas,  is  authorized  and  required  to 
"collect  the  rents  from  such  lands  at  the 
"  rate^  of  the  pergunnah,  and  to  dispossess 
"  the  grantee  of  the  proprietary  right  in  the 
'*  land,  and  to  re-annex  it  to  the  estate  or 
"  talook  in  which  it  may  be  situated,  without 
"  making  previous  application  to  a  Court  of 
"  Judicature." 


That  is  how  the  law  stood  prior  to  Act 

X.  of  1859.     But  by  Section  28,  Act  X. 

of  1859,  it  was  enacted  that  "so  much  of 

"  Section  10,  Regulation  XIX,  of  1793,  as 

' "  authorises  and   requires  proprietors  and 
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"fartners  of  estates,  and  dependent  talooks, 
"  in  cases  in  which  grants  for  holding  land 
"  exempt  from  the  payment  of  revenue  have 
"  been  made  subsequent  to  the  date  specified 
"  in  the  said  Section,  of  their  own  authority 
"to  collect  the  rents  of  such  land,  and  to 
"  dispossess  the  grantees  of  the  proprietary 
"  right  in  the  land,  and  to  re-annex  it  to  the 
"  estate  or  talook  in  which  it  may  be  situate, 
"is  repealed;  and  any  proprietor  or  farmer 
'*  who  may  desire  to  assess  any  such  land,  or 

to  dispossess  any  such  grantee,  shall  make 

application  to  the  Collector;  and  such 
."application  shall  be  deah  with  as  a  suit 
"  under  the  provisions  of  this  Act." 

A  case  was  referred  to  a  Full  Bench,  to 
consider  whether  the  effect  of  Section  28 
was  to  deprive  the  party  of  the  right  which 
he  had  under  Section  10,  Regulation  XIX.  of 
1793,  of  proceeding  in  the  ordinary  Courts 
of  Civil  Justice.  The  Court  held  in  that 
case  that,  although  the  party  had  a  right  to 
proceed  under  Section  28,  Act  X.  of  1859,  ^^ 
did  not  deprive  him  of  the  right,  which  he 
previously  had,  of  enforcing  it  in  the  re- 
gular Courts  of  Justice  notwithstanding  the 
words — "and  any  proprietor  or  farmer  who 
"  may  desire  to  assess  any  such  land,  or  to 
"dispossess  any  such  grantee,  shall  make 
"application  to  the  Collector,'*  &c.  This 
Court,  without  expressing  any  opinion  as  to 
the  correctness  of  that  decision,  hold  that 
they  are  bound  by  it;  and  that  it  was 
authoritatively  settled  that  a  party  has  a 
right  to  proceed  in  the  ordinary  Civil  Courts 
to  enforce  his  rights  under  Section  10,  as 
if  Section  28  had  never  been  passed. 

But  the  question  still  remains  to  be  de- 
cided— whether  proceedings  instituted  before 
the  31st  December  1861  (that  is  to  say, 
before  the  last  law  of  limitation  came  into 
operation),  in  the  ordinary  Courts  of  Justice, 
to  enforce  a  right  under  Section  10,  Regu- 
lation XIX.  of  1793,  are  barred  by  limi- 
tation, if  the  invalid  lakheraj  be  proved  to 
have  been  made  since  the  ist  December 
1790.  There  was  a  course  of  decisions  in 
the  late  Sudder  Court  that  the  words  "no 
"  length  of  possession  shall  be  hereafter  con- 
"  sidered  to  give  validity  to  any  such  grant, 
"  either  with  regard  to  the  property  in  the 
"  soil,  or  the  rents  of  it,"  excluded  limitation 
when  a  suit  was  brought  to  get  rid  of  a 
grant  subsequent  to  the  ist  December  1790. 
As  a  Full  Bench  has  decided  that  an  action 
still  lies  in  the  ordinary  Courts  to  enforce 
rights  under  Section  10,  it  must  be  consider- 
ed whether  tfce  law,  as  laid  down  in  those 
decisions,  has  been  altered  by  the  provisions 


of  Section  28,  Act  X.  of  1859.  The  latter 
part  of  Section  28  is  referred  to.  It  enacts 
that  "every  such  suit  shall  be  instituted 
"  within  the  period  of  twelve  years  from  the 
"  time  when  the  title  of  the  person  claiming 
"  the  right  to  assess  the  land  or  dispossess 
"the  grantee,  or  of  some  person  claiming 
"  under  him,  first  accrued.  If  such  period j 
"  has  already  elapsed,  or  will  elapse  wiihiiij 
"  two  years  from  the  date  of  the  passing  o^ 
"  this  Act,  such  suit  may  be  brought  at  aa; 
"  time  within  tw''o  years  from  such  date.' 
The  Court  are  of  opinion  that  those  w 
apply  only  to  new  suits  brought  under 
tion  28,  and  that  they  do  not  alter 
limitation  with  regard  to  a  suit  institni 
in  the  ordinary  Courts  of  Civil  Justi 
The  effect  of  Section  28,  as  con 
by  the  decision  of  the  Full  Bench,  mei 
takes  away  the  right  of  proprietors 
act  of  their  own  authority,  and  com 
them,  in  the  place  of  so  acting,  to 
application  to  the  Collector.  The  old  n 
of  suit  in  the  Civil  Courts  still  remai 
and  there  is  nothing  in  Section  28 
repeal  or  alter  that  part  of  Section  i 
Regulation  XIX.  of  1793,  which  decl 
"that  no  length  of  possession  shall 
"  hereafter  considered  to  give  validity 
"  any  such  grant,  either  with  regard  to 
"  property  in  the  soil  or  the  rents  of  it" 

Section  10,  however,  applies  only  to 
made  since  the  ist  December  1790; 
must,  therefore,  be  decided  on  whom 
onus   prohandi    lies — whether    it    is   n; 
the  plaintiff  to  prove  that  the  case  is 
falling  within  Section  10,  or,  in  other  w 
that  the  grant  was  made  since  the  ist 
cember    1790,    or   upon   the   defendant 
show   that   he  holds   under   a  valid 
Both  of  the  Lower  Courts  held  that  the 
was    upon    the    defendant.     If  the  C 
below   are    right,    then  the   defendant 
having  given  any  evidence  in  the  case, 
appeal   must   be  decided  against  him. 
on  the  other  hand,  the  Court  is  satisfied 
the   onus   is  on  the  plaintiff  to  prove 
the  grant  was  subsequent  to  the  ist  Deo 
ber   1790,  the  case  must  be  remanded, 
order  that   the   plaintiff    may   adduce 
dence. 

We  are  of  opinion  that  the  plaintiff  ni 
prove   that  the  case   is  one  falling  ^ 
Section    10   of    Regulation    XIX.  of  i 
so  as  to  show  that  it  is  excluded  from 
law   of   limitation  by  the  words  to  « 
we  have  referred,   "  and  no  length  of 
"  session  shall  be  hereafter  considered  to 
"  validity  to  any  such  grant,  &c."    Heia 
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prove  his  allegation  that  the  land  held  by 

the  defendant,  and  which  he  claims  to  be 

Jaiheraj,  is  part   of  the   mal    land   of  the 

plaintiff.    If  he  prove  that  fact,   and  show 

iku  it  was  assessed  to  the  public  revenue 

It  ihc  time  of  the  Decennial  Settlement,  it 

miy  be  presumed  that  the  right  under  which 

it  defendant  claims   to  hold   as  lakheraj 

icmnmenced  subsequently  to  the  ist  Decem- 

■Wr  1790,  unless  the  defendant  give  satis- 

fcciory  evidence  to  the  contrary.     We  think 

iftatthe  Lower  Courts  were  wrong  in  holding 

Mot  die  onus  was  upon  the  defendant. 

The  case  must,  therefore,  be  remanded  to 
first  Court,  to  be  re-tried  with  reference 

the  opinion    above    expressed.     If    the 

imiff  fail  to  give  the  necessary  proofs, 
third   issue   as   to   limitation    must    be 

ad  for  the  defendant,  and  judgment  must 

giren  for  him. 


The  22  nd  February  1865. 

Present  : 

Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
\yusiice,  and  the  Hon'ble  C.   B.  Trevor, 
|G.  Loch,  H.   V.  Bayley,  J.  P.   Norman, 
^'.  Morgan,    and   G.    Campbell,   Puisne 
fudges. 

j  (created  before  zst  December  1790) 
— Limitation. 

Cases  Nos.  1290  and  1291  of  1864. 

fw/  Appeals  from  decisions  passed  by  the 

Principal  Sudder  Ameen  of  East  Burdwdn, 

fed  respectively  the  loth  and  i8th  February 

^4,  affirming  decisions  of  the  Moonsiff  of 

^otfkey  Kuntat  dated  respectively  the  ijth 

2sth  April  J  863, 

Iccra  Monee  Dabee  (Plaintiff),  Appellant, 

versus 

»j  Beharee  Holdar  and  another  (Defend- 
ants), Respondents, 

R.  T,  Allan  and  Bahoos  Gopeenath 
Mookerjeej  Nobokissen  Mookerjeey  and 
\Oh9y  Churn  Base  for  Appellant. 

n  Kali  Mohun  Doss  and   Mohendro- 
loll  Seal  for  Respondents. 

[A«it  brouglit  under  Section  30,  Regulation  1 1 .  of  1 8 1  g, 
br  assumed  to  relate  only  to  lakheraj  created 
to  I  fit  Deceraber  1790,  and  is  therefore  not  exempt 
fanitatioD  under  oection  10,  Regulation  XIX.  of 


The  plaintiff  was  allowed  to  amend  his  ^aint, 
complying  with  the  provisions  of  Section  2,  Act  VIII. 
of  1S59,  by  stating-  when  his  cause  of  action  accrued; 
and  if  it  accrued  beyond  the  period  ordinarily  allowed 
for  commencing  such  suit,  by  stating  the  ground  on 
which  he  claimed  exemption. 

It  has  been  decided  in  the  case,  special 
appeal  No.  869  of  1864,  that  Section  30, 
Regulation  II.  of  18 19,  related  only  to  suits 
for  resumption  of  lakheraj  created  prior  to 
the  1st  Detember  1790. 

That  case  was  decided  by  a  Full  Bench, 
and  we  are,  therefore,  bound  by  it. 

That  being  so,  a  suit  alleged  to  be  brought 
under  Section  30  must  be  assumed  to  refer 
only  to  a  lakheraj  created  prior  to  the  ist 
of  December  1790,  and  is  necessarily  not 
one  to  which  the  rule  created  by  Section  10, 
Regulation  XIX.  of  1793,  of  exemption 
from  limitation,  applies. 

If  the  plaintiff  has  erred  in  stating  that 
the  suit  is  brought  under  Section  30,  and 
wishes  to  amend  his  plaint,  we  think  that, 
under  the  peculiar  circumstances,  it  would 
be  reasonable  to  allow  him  to  do  so,  by 
striking  out  the  allegation  that  the  suit  is 
brought  under  Section  30,  and  to  send  the 
case  back  to  the  Lower  Court  for  that 
purpose,  with  a  direction  to  the  Court  to 
proceed  with  the  suit,  after  the  amendment 
has  been  made,  in  the  same  manner  as  if 
the  plaint  had  originally  been  presented  in 
its  amended  form. 

If,  however,  the  plaintiff  amend  his  plaint, 
he  must  comply  with  the  provisions  of  Clause 
3,  Section  26,  Act  VIII.  of  1859,  by  stating 
when  his  cause  of  action  accrued,  and 
if  the  cause  of  action  accrued  beyond  the 
period  ordinarily  allowed  by  .any  law  for 
commencing  such  a  suit,  by  stating  the 
ground  upon  which  exemption  from  the  law 
is  claimed. 


The  22  nd  February  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Mahomedan  Law— Divorce— Husband's 
statement—  Evidence. 

Case  No.  1402  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Huro  Gowree  Bosc,  Principal,  Sudder  Ameen 
of  Chittagofig,  dated  the  8ih  March  1864^ 
modifying  a  decision  passed  by  Baboo  fug 
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Chunder  Roy    Canoongoe,    dated  ike    14th 
January  2864, 

Buksh  All  and  others  (Defendants), 
Appellants, 

versus 

Ameerun  Bibee  (Plaintiff),  Respondent. 

Moulvie  Aftdboodeen  Mahomed  for 
Appellants. 

Baboo  Motee  Lall  Mookerjee  for 
Respondent. 

The  Mahomedan  Law  does  not  provide  for  the  nature 
of  the  evidence  required  to  prove  a  divorre. 

QiUBre. — Whether  the  husband's  statement  that  he 
has  divorced  his  wife  is  sufficient  proof  of  the  fact* 

Thi9  was  a  suit  for  maintenance  preferred 
by  the  special  respondent  against  her  hus- 
band. His  defence  was  that  he  had  divorced 
bis  wife,  and  was  not  therefore  liable. 

The  Principal  Sudder  Ameen  held  that 
the  divorce  was  not  proved,  and  allowed 
the  maintenance  prayed  for. 

It  is  urged  specially  that,  as,  by  Mahome- 
dan Law,  a  husband  is  allowed  to  divorce  his 
wife  for  any  cause,  his  (the  husband's)  state- 
ment that  he  has  done  so  is  sufficient  proof 
of  the  fact,  and  renders  corroborative  evi- 
dence unnecessary. 

We  do  not  find  anything  in  the  books  of 
Mahomedan  Law  to  show  the  nature  of  the 
evidence  required  to  prove  a  divorce ;  but 
the  special  appellant  produced  witnesses  to 
prove  the  fact,  which  evidence  the  Principal 
Sudder  Ameen  has  altogether  distrusted, 
and  has  held  the  divorce  to  be  false.  This  is 
a  finding  on  fact,  with  which  we  cannot  inter- 
fere in  special  appeal;  and  the  special  respond- 
ent must,  therefore,  have  a  decree  for  the 
amount  given  her  by  the  Lower  Court,  as  the 
time  for  which,  maintenance  was  claimed 
was  anterior  to  the  special  appellant's 
statement  in  Court  that  he  had  divorced 
her. 

What  future  effect  that  statement  may  have 
according  to  Mahomedan  Law,  in  respect  of 
the  special  respondent's  divorce,  is  not  before 
us  in  the  present  suit,  and  need  not  be  con- 
sidered. 

The  special  appeal  is  dismissed  with  costs. 


The  22nd  February  1865. 

Present  ; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  fudges. 

Suit  for  possession— Plea  of  Pottah  (traversed 
by  pUintifif)— Onus  probsndi. 


Case  No.  1878  of  1864. 

Special  Appeal  from  a  decision  passed  bj  M 
L.  W,  Hutchinson^  Additional  Princip 
Sudder  Ameen  of  East  Burdwan^  dated  i 
2 1st  March  1864,  affirming  a  decision  pMss 
by  Baboo  Kedarnath  Banerjee,  Addition 
Moonsiff  of  that  District,  dated  the  1$ 
August  1862, 

Joy  Ram  Chuckerbutty  and  others 
(Plaintiffs),  Appellants, 

versus 

Bissonath  Jash  and  others  (Defendant^ 

Respondents.  j 

Baboos  Debendro  Narain  Base  and  Ludi 
.  Churn  Base  for  Appellants. 

Baboo  Anund  Gopdl  Palit  for 
Respondents. 

In  a  suit  for  possession,  where  the  defendant 
the^  plaintiff's  title,  but  relies  on  a  pottah  froa^ 
plaintiff's  ancestors,  and  the  pkdntin  tra 
pottah,  the  onus  is  on  the  delendants  to 
pottah. 

This  was  a  suit  for  possession  of  a 
from  which  the  plaintiff  alleged  that  be 
been  ousted  by  the  defendants. 

The    defendants,    while     admitting 
plaintiff's  proprietary  title,  set  up  a 
from  his  ancestors. 

The  Courts  below  have  thrown  the 
wholly  on  the  plaintiff ;  and  because  bc' 
not  produce  his  title-deed  (which,  we 
observe,  he  avers,  are  in  the  power  of! 
co-sharers),  dismissed  the  plaintiff's  cl^ 

We  think  the  onus  has  been  thi 
the   wrong    party.    The   plaintiff  tiai 
the  pottah ;  and  its  authenticity  and 
have  not  been  enquired  into.    The 
ant  admits  tide  of    plaintiff,   but 
special  plea  of  grant  from  his  ancestors; 
onus  is,  therefore,  most  clearly  upon  hii 

The  case  must  be  remanded  in  order' 
the  suit  may  be  tried  with  reference  to 
remarks. 


The  23rd  February  1865. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  O 

Puisne  Judges, 

Lease— i^^eiit— Notice  ef  renewal 

Case  No.  2627  of  1864. 

Special  Appeal  from  a  decision  passed  ^^ 
A.  Pigou,  Judge  of  Hooghly,  dated  ^ 
August  1864,  reversing  a  decision 
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BahQoJadub  Chunder  Dey^  Moonsiff  of  that 
District,  dated-  the  soth  February  1864, 

>Irs.  E.  Bamet  (Plaintiff),  Appellant, 

versus 

\  Mr.  C.  B.  Skinner  and  others  (Defendants), 

Respondents. 
Wr.  G.  C  Paul  and  Baboo  Dwarkanath 
Mitier  for  Appellant. 

Messrs.  R,  V.  Doyne  and  Mirfield  for 
Respondents. 

^Aa  a^ent  authorized  by  a  lessor  to  receive  payment 

rent  is  not  necessarily  also  the  lessor's  agcent  for 

purpose  of  receiving  notice  of  the  lessee's  option  to 

ew,  where  the  lease  requires  the  notice  of  renewal 

|be  ^ivtn  to  the  lessor  at  his  usual  place  of  residence. 

[Booce  received  by  the  agent,  and  proved  to  have  been 

D  by  htm  to  the  lessor  within  the  appointed  time 

moDth  before  the  expiration  of  the  lease),   is  a 

'»t  notice  to  the  lessor. 

Plaintiff  is  the  owner  of  certain  ground, 
defendants  held  under  a  lease  for  seven 
renewable  on  giving  notice  to  the  plaint- 
at  her  usual  place  of  residence  in  writing, 
month  before  the  expiration  of  the  lease, 
intiff  gave  an  order  10  pay  the  rent  to 
lessrs.  Colvin,  Cowie,  and  Co.,  but  nothing 
The  lease  expired  on  30th  April  1863. 
25th  March  of  that  year,  defendants  gave 
of  their   wish   to   renew   to   Messrs. 
Ivin,  Cowie,  and  Co.,  who  seem  to  have  ac- 
id the  notice,  and  entered  into  a  corres- 
ience    on    the    subject.     On    the    loth 
>ril.  Messrs.  Colvin,  Cowie,  and  Co.  wrote 
plaintiff — **  You  are  probably  aware  that 
ine,  Skinner,  and  Co.  have  the  option  of 
^al  of  the   lease.     They  wish  to  take 
image  of  it,"  &c.,  &c. 
'Plaintiff  now  says  that  she  had  no  notice 
iWnewal  in  the  terms  of  the  covenant,  and 
to  re-enter.     Defendants  say  that  they 
'c  noiice  to  Colvin,  Cowie,  and  Co.,  and 
Colvin,  Cowie,  and  Co.  informed  the 
wtiff.    The  first  Court  decided  for  plaint- 
The  Lower  Appellate  Court  considered 
It  there  was  no  express  denial  of  the  as- 
^ion  that  plaintiff  had  received  noiice  from 
lessrs.  CoUin,  Cowie,  and  Co.,  and  that  fact 
be  taken  as  admitted,'  and  reversed  the 
nsion. 

Mr.  Paul  appears  in  support  of  the  special 

illant.    Messrs.  Doyne  and  Mirfield,  re- 

Jncd  for  the  defence,  do  not  appear. 

We  think  that  Messrs.  Colvin,  Cowie,  and 

[^  arc  not  shown  to  be  in  any  way  plaint- 

» agents  for  more  than  receipt  of  rents, 

thai  a  notice  to  them  was  not  sufficient. 

hoicver,  Colvin,  Cowie,  and  Co.  gave  the 

""-e  to  the  plaintiff  within  time,  that  would^ 
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we  think,  render  the  notice  sufficient.  #  But 
we  cannot  consider  this  fact  to  be  in  any 
way  admitted.  In  our  view,  the  case  turns 
upon  it ;  and  we  remand  the  case  to  the  first 
Court  to  give  the  defendants  an  opportunity 
of  proving,  if  they  can,  that  notice  reached 
the  plaintiff  before  ist  April  1863,  and  de- 
cide the  case  accordingly.  The  case  to  be 
taken  up  out  of  its  turn,  •and  re-tried  with 
reference  to  the  above  remarks. 


The  23rd  February  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Compromise  (Breach  oO^Enforcement-^ 
.  Renewal  of  original  claim. 

Case  No.  317  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Baboo 
Goopeenath  Bose,  Principal  Sudder  Ameen  of 
Nuddea^  dated  the  ^^ist  May  1864, 

Bishnu  Coomar  Roy  (Plaintiff),  Appellant, 

versus 

Moharaj  Joy  Hurish  Chunder  Deb  Roy  and 

others  (Defendants),  Respondents. 

Baboos  Mohendro  Lall  Shome  and  Bung- 
shee  Buddun  Mitier  for  Appellant 

Baboo  Banee  Madhub  Banerjet  for 
Respondents. 

Suit  laid  at  Rs.  7,749. 

A  compromise  must  be  treated  as  a  new  and  posi* 
tive  contract.  A  breach  of  its  stipulations  may  be 
ground  for  a  suit  for  its  enforcement,  but  not  for  a 
revival  of  the  ori^nal  claim. 

The  appeal  in  this  case  is. brought  by  the 
unsuccessful  plaintiff,  solely  on  the  ground 
that,  the  defendant  not  having  kept  the 
terms  of  a  certain  compromise  entered  into 
by  him  with  the  plaintiff,  the  latter  is  now 
at  liberty  to  fall  back  on  his  original  rights, 
and  to  have  them  decreed  by  the  Court. 

It  seems  that  the  plaintiff  had  a  claim 
against  the  Rajah  of  Kishnagur  for  main- 
tenance, and  that  some  litigation  ensued  be- 
tween these  parties  under  Act  XX.  of  1841. 
While  an  appeal  was  pending  in  the  late 
Sudder  Court,  an  adjustment  of  the  dispute 
was  made  by  ruffanamah  and  suffeenamah, 
the  terms  of  which  were  that  the  plaintiff, 
Bishnu  Coomar,  should,  from  the  year  1 268, 
either  receive  the  sum  of  200  rupees  interest 
on  certain  Government  paper,  or  that -he 
should  have  made  over  to  him  the  amount 
of  5,000  rupees  in  such  pajier  of  which  he 
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and  Ris  heirs  would  enjoy  the  interest,  the 
said  paper  being  transferred  to  his  name. 

The  plaintiff  now  sues,  alleging  that  the 
defendant  has  violated  these  conditions, 
though  he  does  not  precisely  state  by  what 
acts  or  omissions,  or  in  what  particulars. 

The  Lower  Court  has  treated  the  case  as  a 
breach  of  contract  on  the  compromise,  hold- 
ing that  the  defendant  has  failed  to  prove  an 
alleged  payment  of  375  rupees,  and  the  Court 
has  declared  the  plaintiff  entitled  to  receive 
5,000  rupees  in  Government  paper  with  in- 
terest thereon  of  600  rupees,  but  the  Court 
has  not  allowed  the  plaintiff  to  revive,  or 
fall  back  upon,  his  former  claim. 

We  hold  that  the  Lower  Court  has  decided 
quite  correctly.  A  case  quoted  against  this 
view  (S.  D.  A.  Rep.,  i8th  April  1850)  is  not 
analogous ;  while  the  case  tried  by  Justices 
Morgan  and  Shumbhoonath  Pundit,  and  re- 
ported in  the  Weekly  Reporter  of  the  5  th 
of  December  1864,  page  265,  entirely  en- 
dorses the  Lower  Court's  ruling. 

The  compromise  entered  into  must  be 
treated  as  a  new  and  positive  contract,  by 
which  the  defendant  bound  himself  to  do 
one  of  two  things — viz.,  either  to  pay  the 
yearly  interest  of  200  rupees,  or  to  make 
over  the  amount  of  5,000  rupees  in  Govern- 
ment paper. 

On  failure  of  either,  or  of  both  alterna- 
tives, there  is  no  doubt  that  the  defendant 
can  be  and  has  been  rightly  sued,  and  that 
the  plaintiff  has  obtained  that  to  which  he 
is  entitled. 

His  pretension  to  revive  his  old  claim,  on 
breach  of  the  stipulations  in  the  compromise, 
is  quite  untenable. 

Appeal  dismissed  with  costs. 


The  23rd  February  1865. 

Present : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and  E. 
Jackson,  Puisne  Judges. 

Suit  for  possession— Evidence— Survey 

maps. 

Case  No.  3384  of  1863. 

Special  Appeals  from  a  decision  passed  by  Mr. 
C.  S.  Belli,  Judge  of  Raj  shaky  e,  dated  the  21st 
August  1863,  reversing  a  decision  passed  by 
Baboo  Anund  Chunder  Bauer jee.  Judge  of  the 
Small  Cause  Courts  exercising  the  poivers  of 
a  Principal  Sudder  Ameen  of  that  District, 
dated  the  igth  \Warch  1863. 


The  Collector  of  Rajshahye,  on  behalf  of 
Promothonath  Roy,  minor  (Defendant), 
Appellant^ 

versus 

Doorga  Soonduree  Debia  (Plaintiff), 
Respondent. 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

Case  No.  3386  of  1863. 

The  Collector  of  Rajshahye,  on  behalf  of 
Promothonath  Roy,  minor  (Defendant), 
Appellant, 

versus 

Hem  Chunder  Sircar  (Plaintiff),  Respondent. 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 

Baboo  Onoocool  Chunder  Mookerjee 
for  Respondent. 

A  survey  map  is  not  sufficient,  in  the  absence  of 
other  satisfactory  proof  of  title,  or  of  long  antecedent 
possession,  to  establish  a  plaintiff's  rig^ht  to  the  land, 
and  to  disturb  the  defendant's  present  possession. 

Mr.  Justice  Bayley. — In  these  two  special 
appeals,  the  contention  is  as  follows  : — 

Plaintiff  sued  for  some  lands  as  of  her 
village  of  Bamunkata.  Defendant  avers  that 
those  lands  are  of  his  village  of  Nischinda, 
Plaintiff  avers  that  the  land  has  been,  in 
the'  survey,  demarcated  as  of  his  village 
of  Bamunkata.  Defendant  does,  not  deny 
this.  Both  parties  admit,  and  it  is  found  as 
a  fact  by  the  Court  below  that  the  land  till 
within  the  last  six  or  seven  years  was  jungle 
waste.  Further,  both  parties  admit  that, 
in  a  case  under  Act  IV.  of  1.840,  the  award 
was  in  favor  of  defendant. 

The  first  Court  decided  that,  under  the 
award  of  a  competent  Court  (/'.  e.y  the  Act 
IV.  award),  the  onus  to  prove  title  was  on 
plaintiff,  and  that  the  survey  map  which  he 
produced  was  not  sufficient  proof  per  se  of 
title.  The  first  Court,  therefore,  dismissed 
plaintiff's  suit. 

The  Lower  Appellate  Court  reversed  this 
order,  holding  that,  as  the  agents  of  both 
parties  had  assented  to  the  survey  demar- 
cation, it  gave  plaintiff  a  title;  or  to  use 
the  Judge's  own  words — *'As  then  it  is 
"perfectly  clear  that  the  land  was  given 
"by  the  Survey  Officers  to  the  plaintiff's 
"  village  Bamunkata,  the  land  presumably 
"  belongs  to  them ;  and  I  think  it  would 
"  require  a  very  strong  case  indeed  to  justifr 
"the  Civil  Court  in  interfering  with  a  bouu- 
"dary  which  they  had  authority  by  h'fi  ^^ 
"lay  down,  and  which  they,  in  conformity 
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"with  such  legal  authority,  did  lay  down 
"  after  due  notice  and  without  dispute.'* 
The  Lower  Appellate  Court  also  noticed  that, 
at  the  period  of  survey,  the  land  in  dispute 
"  was  almost  entirely  jungle."  It  proceeds 
to  say  that  thus  the  land  nominally  in  pos- 
session of  plaintiff  by  the  authority  of  the 
survey  proceedings  was  waste  and  unnoticed, 
which  would  account  for  plaintiff  having 
no  documentary  proofs  of  possession.  The 
Lower  Appellate  Court  then  ruled  that  it  was 
not  necessary  under  this  state  of  facts  for 
plaintiff  to  prove  dispossession,  and  that  no 
dispute  arose  till  the  land  became  worth 
cultivating  (this  both  parties  admit  was  six  or 
seven  years  ago).  '  The  Judge  accordingly 
decreed  plaintiff's  claim  ;  and  defendant  (the 
Collector,  for  the  Court  of  Wards)  appeals 
specially,  urging — 

L  That  limitation  under  Section  14, 
Regulation  IIL  of  1793,  bars  this  suit. 

IL  Defendant  being  in  possession  under 
the  award  of  a  competent  Court  (the  Act  IV. 
award),  it  was  for  plaintiff  to  prove  his  title 
and  dispossession. 

IIL  That  the  survey  map  was  not  suffi- 
cient proof  of  title. 

On  the  first  plea,  I  think,  that  no  adverse 
possession  of  such  jungle  land  as  this  is 
shown  on  either  side,  and  that  no  actual  real 
possession  such  as  would  properly  admit  of 
the  application  of  the  law  of  limitation  arose 
on  defendant's  part  till  the  award  under  Act 
IV.  of  1840,  I*,  e,,  admittedly  within  twelve 
years.  I,  therefore,  would  over-rule  this 
objection. 

The  second  and  third  pleas  I  consider 
valid.  A  map  of  demarcation,  though  signed 
by  agents,  is  not  an  award  of  a  competent 
Court.  An  award  of  a  survey  authority  can 
only  be  that  which  is  decided  by  such  au- 
thority after  a  real  contest  between  the 
parties  and  an  adjudication.  Now  here,  on 
the  other  side,  we  have  an  award  under  a 
competent  Court,  i.  <?.,  the  Criminal  Court 
under  Act  IV.  of  1840;  and  before  the  pos- 
session of  defendant  under  that  can  be  set 
aside,  the  plaintiff  must  show  a  similar  award 
of  a  competent  Court,  or  a  superior  title. 
Here,  plaintiff's  title  rests  on  the  survey  map 
of  demarcation^  and  on  no  award  legally  so 
called.  This  alone  is  not,  according  to  the 
practice  and  precedents  of  this  Court,  such 
proof  of  title  as  would  per  se  (and  it  stands 
alone)  justify  a  decree  setting  aside  defend- 
ant's possession. 

Accordingly,  I  would  decree  this  special 
appeal  on  the  second  and  third  pleas  noted 
above  with  costs. 


Mr,  justice  Jackson. — I  agree  wi^jh  my 
colleague  that  the  plaintiff's  claim  is  not 
barred  bv  limitation. 

But  I  entertain  some  doubts  of  the  correct- 
ness of  the  law  which  he  would  lay  down,  to 
the  effect  that  survey  maps  are  not  sufficient 
evidence  of  a  plaintiff's  title  to  land.  The 
land  in  dispute  in  this  case  is  described  as  a 
large  block  of  750  beegahs  situated  between 
the  plaintiff's  estate  Bamunkata  and  the 
defendant's  estate  Nischinda.  The  Govern- 
ment survey  maps  of  the  two  villages  were 
produced  in  evidence  at  the  trial  of  the  suit. 
That  of  Nischinda,  signed  by  the  defendant's 
agents,  did  not  include  the  land  in  that  estate, 
whereas  that  of  Bamunkata  did  include  it. 
Act  IL  of  1855  rules  that  maps  made  under 
the  authority  of  Government,  and  not  made 
for  the  purpose  of  any  litigated  questions, 
shall  primd  facie  be  deemed  correct,  and 
shall  be  admitted  in  evidence  without  fur- 
ther proof.  But  the  Judge  relies  on  these 
maps  as  evidence  of  plaintiff's  title,  not  so 
much  on  this  law,  as  on  the  general  princi- 
ples applicable  to  this  particular  description 
of  evidence.  He  holds  that  the  maps  of  the 
two  villages  contain  an  admission  by  the 
defendant  that  the  land  does  not  belong  to 
his  village,  and  an  assertion  by  the  plaintiff 
that  the  right  and  ownership  of  land  was 
with  him. 

I  think  these  maps  would  be  important 
evidence,  even  if  they  were  private  maps ; 
but,  as  public  survey  maps  prepared  by  inde- 
pendent Government  officers  publicly  ap- 
pointed to  this  special  duty,  prepared  also 
after  public  proclamation  to  all  parties  inter- 
ested to  appear  and  protect  their  interests, 
their  importance '  is  very  much  increased. 
It  is  admitted  that  the  estates  of  the  plaintiff 
and  defendant  lie  contiguous,  and  that 
they  adjoin  one.  another.  The  admission  of 
the  defendant's  agent  in  the "  preparation  of 
the  map  of  the  defendant's  village,  that  the 
land  did  not  appertain  to  his  village,  was, 
therefore,  an  admission  that  the  land  did  be- 
long to  his  neighbour  the  plaintiff's  village. 
It  is  found  that  this  admission  was  made  at 
a  time  when  there  was  no  dispute  regarding 
the  land.  It  is,  .therefore,  an  admission 
made  against  interest  before  there  was  any 
dispute,  and  is  so  much  more  valuable  on 
that  account.  The  defendant  is  a  Rajah 
with  large  estates.  Had  the  map  been 
signed  by  himself,  it  would  have  been  con- 
clusive evidence  against  him.  The  admis- 
sion, by  his  agent  and  by  the  villagers, 
generally  at  a  time  when  thcy^e  was  no  dispute, 
is,  I  think,  at  least  very  important  evidence 
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of  plumtiff  s  tUle  to  the  land.  Similarly,  the 
map  of  the  plaintiff's  village  shows  that,  at 
the  time  of  the  survey,  the  plaintiff  alone 
laid  claim  to  the  land,  and  that  no  one  dis- 
puted his  claim.  Such  a  public  assertion 
of  a  right  of  ownership  is  also,  I  think, 
important  evidence  of  his  title.  In  the  ab- 
sence of  direct  title-deeds,  acts  of  owner- 
ship are  the  best  proofs  of  title — "Acts 
of  ownership,  when  submitted  to,  are  analo- 
gous  to  admissions  or  declarations  by  the  party 
submitting  to  them  that  the  party  exercising 
them  has  a  right  to  do  so,  and  thai  he  is 
therefore,  the  owner  of  the  property  upob 
which  they  are  exercised."  {See  Starkie's 
Evidence,  page  470,  note  F.) 

1  would,  therefore,  confirm  the  Judge's 
decision  that  these  maps  are  evidence  of 
the  plaintiff's  title  which  the  defendant  is 
bound  to  rebut,  and  dismiss  this  appeal  with 

costs. 

Mr.  Justice  Loch,— -In  1850,  the  revenue 
survey  of  the  villages,  of  one  or  other  of 
which  the  lands  now  in  dispute  form  a  part, 
was  made  by  the  Deputy  Collector.  The 
boundary  line  between  the  villages  was  laid 
down  in  thd  presence  of  the .  agents  of  both 
parties,  and  the  map  drawn  up  accordingly. 
The  land  was  then  jungle,  and  apparently  was 
considered  of  little  or  no  value.  It  is  alleged 
that  the  defendant  has  overstepped  that  boun- 
dary line,  and  taken  possession  of  the  plaint- 
iff's lands;  and  defendant's  possession 
has  been  confirmed  by  an  award  under  Act 
IV.  of  1840. 

Now,  it  is  clear  that  the  Government  sur- 
vey does  not  look  to  title,  but  to  possession 
only.  The  boundary  is  laid  down  according 
to  possession  ;  and  a  party  may,  without  any 
injury  to  his  title,  admit  the  possession  of 
another  to  lands  to  which  he  may  consider 
himself  to  have  a  preferential  claim.  Such 
admission  cannot  affect  his  title.  After  such 
survey,  possession  might  pass,  as  in  the 
present  instance,  from  one  party  to  the  other. 
Encroachments  made  over  an  ill-defined  or 
imaginary  boundary  line  passing  through 
jungle  might  easily,  and  almost  imperceptibly, 
be  made  without  attracting  observation  and 
without  opposition,  and  no  claim  would  pro- 
bably be  made  to  recover  possession  till 
cultivation  had  rendered  the  lands  more 
valuable.  Cultivation  would  be  the  signal 
for  litigation,  and  the  dispute  would,  under 
the  former  course  of  procedure,  be  usually 
tried,  as  in  the  present  instance,  in  the  Crimi- 
nal Court,  and  settled  under  Act  IV.  of  1840. 
By  that  law,  ih?  party  in  whose  favor  the 
award  is  given  is  to  be  kept  in  possessicm 


till  the  righl  to  possession  be  detenn'med  by 
a  competent  Court. 

In  the  present  instance,  the  award  under 
Act  IV.  of  1840,  passed  on  21st  September 
1 861,  or  about  eleven  years  after  the  survef, 
declared  the  defendant  to  be  in  possession,  { 
and  entitled  to  retain  it  till  plaintiff  proved  j 
a  better  title.  Plaintiff  has  no  title  to  shot 
but  that  of  possession,  as  admiued  by  defei 
ant  at  the  time  of  the  survey.  But 
si  on,  as  remarked  above,  might  have 
admitted  without  affecting  the  defendant's 
right ;  and  possession,  unless  for  a  very  1< 
period,  will  not  give  a  title.  I  concur,  tl 
fore,  with  Mr.  Justice  Bayley  in  thinkii 
that  the  survey  map,  on  which  the  plaii 
relies,  is  not  sufficient,  in  the  absence  of 
satisfactory  proof  of  title,  or  of  long  ant< 
dent  possession,  to  establish  plaintiff's  righl  1 
the  land,  and  to  disturb  the  defendai 
present  possession.  I  decree  the  appeal 
costs. 


The  24th  February  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glovt 

Puisne  Judges, 

Easement—User— Special  Appeal 

Case  No.  815  of  1864. 

Application  for  review  of  judgment  pttssedhyi 
Hon'ble  F,  B.  Kemp  andF,A,  Glover,  on 
November  1864,  in  Special  Appeal  No. 
of  1864, 

Moonshee  Zumeer  Ali  (Plaintifif).  ^fp^^^^ 

versus  - 

Musst.  Durgahim  (Defendant),  Pespondent^ 
Mr,  R,  V.  Doyne  for  Appellant. 

Mr,  C,  Gregory  and  Moonshee  Ameer  ^tfj 
for  Respondent. 

A  finding  by  the  »Lower  Appellate   Cfturt  that  1 
special  appellant  had  failed  to  prove  his  userasof'^ 
of  an  easement  on  the  special  respondent's  land, 
be  interfered  with  in  special  appeal. 

Mr,  Justice   Glover, — The  circum 
of  this  case  have  been  fully  detailed  in 
former  judgment,  dated  the  28th  of  Novdfl* 
ber  last. 

And  in  considering  this  application  for  i 
review  of  that  judgment,  it  must  not  W 
forgotten  that  the  case  was  a  special  >PP^ 
and  that  the  Judge  of  the  Lower  Court  hw 
found,  as  a  fact,  that  the  recorded  evideflW; 
in  support  of  the  claim  to  the 
was  not  to  be  relied  on. 

d 


i%]        .    CvDil 


THE  WEEKLY  REPORTER. 


Rulings. 


213 


So  that  the  point  for  consideration  in  this 
wiew  is  narrowed  to  this — viz.,  whether, 
miAtr  the  circumstances,  the  petitioner  has 
ut  made  out  his  claim  to  the  benefit  of  the 
piesnmption,  notwithstanding  the  failure  of 
Ike  direct  evidence  of  user,  in  respect  of 
^iDgthe  smaller  bund  in  repair. 

Now.  it  is  admitted   that   the    160   bdns 

tiboo  lengths)  of  the  bund  are  on  the  peti- 
r's  land,  and  10  bdns  only  on  the  re- 
lent's  properly;  it  is  not  denied  that 
petitioner  has  cultivated  a  large  quantity 
bcegahs,  more  or  less)  of  land  for 
IT  years,  and  that  this  cultivation  is  main- 
tf  not  altogether,  due  to  the  bunds  in 
tion. 

may  be  taken  as  proved — for  the  point 
considered  by  the  Judge — that  all  or 
rcaler  part  of  the  benefit  derivable  from 
band  of  160  bdns  would   be   nullified 
10  bdns  were  demolished  ;  and,  as  it  is 
clear  that  the  longer  bund  has  existed 
very  many  years,    at    the    first    blush 
presumption    would   seem   naturally   to 
that  the   petitioner    must    have    had 
grant  of  the  remaining  10  bdns]  that 
the  right  of  user  over  them,  other- 
he  would  not  have  built  the  1 60  bdns 
id  in  his  own  land,  they  being  useless 
the  supplementary  10  bdns  on  the 

lenfs  land. 
[^s  at  first  inclined  to  take  this  view 
ground  that,  whilst  it  was  not  denied 
^the  petitioner  had  cultivated  a  large 
fit?  of  land  for  many  years,  which  culii- 
he  could  not  have  carried  on  without 
of  the  smaller  bund,  there  was  no 
that  the  respondent  had  ever  before 
lained  or  had  reijsted  the  petitioner's 
but,  on  further  consideration,  and 
igin  mind  that  the  petitioner's  claim 
casement,  if  admitted,  must,  to  a  cer- 
txtent,  damage  the  respondent's  culti- 
(a  fact  which  militates  against  the 
iption  of  uninterrupted  user  on  the 
of  the  petitioner),  and  bearing  also  in 
jthat  the  Judge  below  has  found  as  a 
that  the  respondent,  in  cutting  the  bund, 
jusdy  exercising  her  own  right, " 
ikot  think  that,  in  the  absence  of  an  ex- 
grant,  we  should  be  justified  (on  spe- 
>peal)  in  giving  petitioner  the  "ease- 
he  claims 

cases  where   no  express  grant  exists, 

light  to  an  easement  must  be   limited 

4e  amount  of  enjoyment  proved  to  have 

b  bad;  ind,  as  the  Judge  has  found*as  a 

\  tbat  tbe  respondent  is  and  has  been  in 

abit  of  cutting  the  bund    at  certain 


seasons,  and  carrying  off  the  surplus  ^^ater 
by  a  p>yne  to  the  river,  it  follows  that 
the  petitioner's  enjoyment  has  been  of  a 
temporary  nature  only,  liable  to  interruption 
at  the  will  of  the  owner  of  the  smaller 
bund. 

I  do  not  express  any  opinion  as  to  the 
sufiiciency  or  otherwise  of  the  evidence  on 
which  the  Lower  Court  has  found  in  favor 
of  the  respondent ;  but  take  its  decision  as 
one  of  fact,  which,  on  special  appeal,  the  law 
gives  this  Court  no  power  to  question. 

Taking  this  view  of  the  case,  I  would 
upliold  our  former  judgment,  and  dismiss  this 
application  with  costs. 

Mr.  Justice  Kemp. — The  Judge  having 
found  upon  the  evidence  that  the  special 
appellant  had  not  proved  his  user  as  of  right 
of  an  easement  on  ilie  special  respondent's 
land,  we  cannot  interfere  in  special  appeal, 
nor  are  we  warranted  in  inferring  a  user 
in  the  absence  of  evidence  of  the  special 
appellant's  enjoyment  of  the  same. 

I  concur  in  rejecting  this  application  for 
a  review  of  our  former  judgment. 

The  27th  February  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Survey  Award  (when  not  an'  award  of  a  com- 
petent authority  under  Section  14,  Act  VIII.  of 

1859) 

Case  No.  389  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  of  Jessore,  dated  the  rst  July  1864, 

Anund  Chunder  Mitter  and  others 
(Plaintiffs),  Appellants, 

versus 

Doorga  Doss  Roy  and  others  (Defendants), 

Respondents. 

Baboos  Divarkanath  Mitter  and  Gopal 
Lall  Mitter  for  Appellants. 

None  for  Respondents. 

Suit  laid  at  Rs.  2,164-8  annas  10  gun- 
dahs. 

When  a  survey  award  is  contested  by  a  plaintiff 
within  the  proper  time,  and  the  accuracy  or  ottierwise 
of  the  same  is  the  very  question  to  be  tried,  it  cannot 
be  held  to  be  the  award  of  a  '*  competent  authority" 
within  the  meaning  of  Section  14,  Act  VIII.  of  1859. 

The  only  point  that  arises  on  this  ap- 
peal is  whether  the  Judge  is  CQrrect  in  rul- 
ing  under  Section    14   of   Act    Vlil.   that 
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th^  survey  authorities  are  the  competent 
authorities  contemplated  by  that  section. 

The  plaintiff  sues  for  a  share  of  Bheel 
Jangalia,  alleging  the  same  to  be  his  right, 
and  to  be  included  within  the  district  of 
Jessore,  and  stating  that  the  survey  authori- 
ties have  wrongly  included  the  same  within 
the  limits  of  the  District  of  Backergunge. 

The  Judge,  in  effect,  says  to  him — "  You 
"  must  sue  in  the  Civil  Court  of  Backer- 
"  gunge,  and  not  in  that  of  Jessore,  because 
"the  land  in  dispute  had  been  adjudged 
"by  a  competent  authority  to  belong  to  an 
"estate  within  the  jurisdiction  of  that  other 
"  Court." 

A  decision  of  the  High  Court  of  the  8th  of 
May  1863,  page  581  of  Hay's  Reports,  does 
certainly  rule  that  the  sun'ey  authorities 
are  "  competent  authorities  "  within  the  mean- 
ing and  object  of  the  section  quoted.  But 
the  facts  of  that  case  are  not  given ;  and  it 
is  now  argued  that,  though  a  survey  award, 
which  had  clearly  defined  the  boundary  of 
two  districts,  would,  no  doubt,  be  the  award 
of  a  competent  authority  in  case  of  disputes 
arising  from  other  sources,  or  in  after  years, 
relative  to  ihe  limits  of  either  districts,  yet 
this  cannot  hold  good  where  a  suit  is  brought 
within  the  legal  period,  to  set  aside  the  very 
award  of  the  survey,  and  in  which  the 
demarcation  of  the  said  survey  is  the  very 
act  and  deed  complained  of. 

The  plaintiff,  as  his  pleader  contends,  can- 
not surely  go  to  the  Civil  Court  at  Backer- 
gunge to  give  him  lands  which,  by  the 
nature  and  essence  of  his  suit,  ought  to  be 
and  must  be  in  Jessore,  while  if  the 
Court  at  Backergunge  did  take  cognizance 
of  and  decree  the  claim,  how  could  exe- 
cution be  enforced  and  possession  be  given  ? 

It  seems  to  us  that  these  arguments  are 
correct  and  sound,  and  that  a  survey  award 
being  contested  by  a  plaintiff  within  the 
proper  time,  and  the  accuracy  or  incorrect- 
ness of  the  same  being  the  very  thing  to  be 
tried,  it  cannot  be  held  to  be  the  award  of  a 
"  competent  authority."  The  Lower  Court 
should  have  treated  the  case  under  the  first 
portion  of  the  section  in'  question,  and 
should  have  tried  whether  the  land  were 
within  its  local  jurisdiciion  or  not. 

In  such  a  case,  the  trial  of  such  a  point 
would  involve  the  real  merits  of  the  dispute 
between  the  parties,  and  the  whole  question 
of  right  and  title. 

In  this  view  of  the  case,  we  set  aside  the 
ruling  of  the  Judge,  and  remand  the  case  to 
him  to  be  tried  fully  and  fairly  on  its  merits. 


He  will  restore  the  case  to  its  number  on  tl 
register  under  Section  351. 


The  27th  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gknt 

Puisne  Judges. 

Bills  of  Exchans^e— Non-Liability  of  Draii| 
— ^Want  of  notice  of  dishonor. 

Case  No.  1983  of  1864. 

Special  Appeal  front  a  decision  passed  hy  i 
fudge  of  Behar,  dated  the  20th  April  /l| 
affirming  a  decision  passed  by  the  Pritu 
Sudder  Ameen  of  that  District,  dated  ihe  { 
September  1863, 

Jeetun  Lall  and  others  (Defendants), 
Appellants^ 

versus 

Sheo  Churn  (Plaintiff),  Respondent. 

Messrs.  R.  T.  Allan  and  R.  E.  Twiii 
for  Appellants. 

Baboo  Kishen  Succa  Mookerjet 
for  Respondent. 

The    omission    by    the    holder    to   give 
dishonor  discharg-es  the  drawer  of  a  hooodeft 
liability. 

This  was  a  suit  to  recover  the  valnCj 
hoondee  drawn  by  the  defendants  (i 
appellants)  Jeetun  Loll  and  Sheo  KaF 
the  kotee  of  Nowbut  Roy  and  Co., 
cutta.     The  bill  was  drawn  in  favor  of 
Loll,  from  whom  it  passed  to  Sheo 
Loll,  the  plaintiff. 

On  presentation  to  the  mahajuni 
drawees  in  Calcutta,  the  hoondee  w; 
honored,  and  the  last  endorsee  sued  the 
and  the  drawer  for  tMfe  amount  due  on  il 

The  payee,  Gunesh  Loll,  disclaimed 
ty  on  the  ground  that  he  had  purchaser 
bill  from   the   drawer;   whilst  Jeetun 
though  admitting  having  granted  the 
dee,  declared  that  he  had  received  nO 
sideration  for  it  from  Gunesh  Loll. 

Both  Lower  Courts  held  that  this  d( 
was  not  proved,  and  gave  a  decree 
Gunesh  Loll,  first,  with  power  to  the  en( 
10  execute  it  also  against  the  drawers  \ 
Loll  and  Sheo  Kallee,  should  the  pay 
liquidate  the  amount. 

Against  this  decree,  Jeetun  Loll  a) 
partner  appeal  specially,  urging  (i)  tbi 
hondee,  not  having  been  accepted  b] 
drawee,  was  not  a  negotiable  instrumci 
that,  (2)  in  any  case  they,  ihe  drawers 
not  liable,  as  they  had  no  notice  of  ^ 
honor. 
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The  first  objection  is  clearly  untenable. 
Abill  of  exchange  is  not  the  less  valid,  be- 
WDse  it  has  not  been  accepted  by  the  drawee, 
h  depends  on  the  will  and  pleasure  of  the 
fijee  10  carry  it  to  the  drawee  for  accept- 
|BBce;and  although,  in  the  majority  of  cases, 
voold  probably  be  so  presented,  neglect 
present,  except  under  peculiar  circum- 
aces  which  do  not  arise  in  this  case,  can- 
oi  course,  affect  the  drawer's  liability, 
lid  the  bill  be  eventually  dishonored, 
second  must,  we  think,  be  allowed, 
is  no  contention  in  this  case  that 
of  dishonor  was  given ;  it  is  admitted 
DO  such  notice  reached  the  drawer, 
r,  according  to  English  law,  notice 
id  be  '*  indispensable  in  order  to  'charge 
the  drawer  or  the  endorsers  with  the 
;nt  of  the  bill ;  and  if  any  party,  who 
Killed  to  notice  of  the  non-payment,  has 
dne  notice  thereof  given  or  sent  to  him, 
be  discharged  from  all  liability  to 
the  bill."    {Vide  Story  on   Bills,   page 

is  urged  vaguely  by  the  other  side  that 

lahajunee  customs  do  not  contemplate 

of  dishonor,    and   that  non-service 

ice  cannot  protect  a  drawer.     There 

observe,  no  proof  on  the  record  of  this 

ion,  nor  would  it  appear  that  any  such 

exists.     On  the  contrary,  in  the  only 

:nt  we  can  find  bearing  on  such  cases 

A.  Rep  ,  Volume  III.,  page  178,  Ishree 

and  another)  it  is  clearly  stated,  on 

imination    of  a   number  of   Calcutta 

jnns  as  to  the  custom  of  their  trade,  that 

(the  mahajuns)   could    not  say  how 

omission  on  the  part  of  the  holder 

immediate  notice  to  the  drawer  of 

■payment  would  except  the  drawer 

'.responsibility,    because    it    was    the 

'ibh    practice     to     give     immediate 

and  that  thev  had  never  heard  of  an 

where  this   practice    was  departed 

jsis  further  held  by  this  Court  on  the 

iptember   1864  (Sutherland's   Weekly 

•'»  page  75)   that,    though   the   strict 

^b  law   regarding    bills    of    exchange 

applicable  to  transactions  in  which 

ii)f  the  parties   was   a  native   of  India, 

the  holder  of  a  bill,  to  be  entitled  to 

pfcc  maker,   must  give   him   notice   of 

>r  or  non-payment  within  such  r^ason- 

^me  as  will  enable  him  to  protect  him- 

it  is  urged  by  the  special  respon*dent 
w  drawers  of  the  hoondee,  never  hav- 
wu  advice  to  their  Calcutta  correspond- 


ents, were  perfectly  aware  that  payment 
would  be  refused,  and  that  no  notice  of  dis- 
honor was,  therefore,  necessary.  On  this 
we  observe  that  the  bill  in  question  is  a 
simple  order  to  pay.  We  have  read  it  in 
the  original,  and  there  is  no  stipulation  in 
it  that  it  is  only  to  be  paid  on  advice  received. 
By  its  terms  it  would  be  payable  with  or 
without  advice. 

We  think,  therefore,  that  the  want  of 
notice  of  dishonor  is  fatal  to  this  action  as 
against  the  drawers  Jeetun  Loll  and  Sheo 
Kalee,  and  that  the  decree  of  the  Lower  Ap- 
pellate Court  must  be  reversed  so  -far  with 
costs  on  the  special  respondent. 

As  Gunesh  Loll  has  not  appealed,  he  will 
not  be  entitled  to  the  benefit  of  this  order. 
As  against  him,  the  decree  of  the  Lower 
Court  will  stand. 


The  27th  February  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor,  H.  V.  Bayley, 
J.  P.  Norman,  W.  Morgan,  and  F.  B. 
Kemp,  Puisne  Judges. 

Pre-emption— Conditional  sale  or  mortgage. 

Case  No.  1727  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr.  H 
Richardson  ,Add  it  ional  Judge  ofBhaugidpore^ 
dated  the  21st  May  1864,  reversing  a  decision 
passed  by  Baboo  Huro  Chunder  Chatter jee^ 
Principal  S  udder  A  meen  of  that  Di strict  ^  dated 
the  :ust  July  1861. 

Goordyal  Mundur  and  others  (Plaintiffs), 

Appellants, 

versus 

Rajah  Teknarain  Singh  and  others  (Defend- 
ants), Respondents. 

Messrs.  R.  V.  Doyne  and  J.  Baptist  and 
MoQnshee  Ameer Aliioi  Appellants. 

Messrs.  R.  7\  Allan  and  C.  Gregory  for 

Respondents. 

No  right  of  pre-emption  arises  on  a  mere  conditional 
sale  or  mortgage  while  any  right  of  redemption  remains 
in  the  mortgagor. 

A  mere  declaration  of  an  intention  to  exercise  a  right 
riot  yet  accrued  is  not  a  claim  of  a  right  of  pre-emption. 
It  is  immaterial  whether  a  formal  demand  of  pre-emp- 
tion is  made  at  any  other  time  than  attcr  the  sale  became 
absolute:     {Dissentirnte  Bayley,  J.) 

Tliis  case  was  submitted  to  us  under  the 
following  circumstances : — 

The  plaintiff,  a  shareholder*  in  mouzah 
Marho,  sued  to  establish  a  right  of  pre-emp- 
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tion^in  respect  of  3  annas  4  gundahs  of  that 
mouzah  mortgaged  by  his  co-sharer,  Sankosh 
Singh,  to  Rajah  Tek  Narain,  the  defendant, 
by  a  deed  purporting  on  the  face  of  it  to  be 
an  absolute  sale.  The  plaintiff  alleged  that 
he  claimed  a  right  of  •pre-emption,  and  that 
he  went  through  the  forms  to  entitle  him  tp 
it,  when  the  conditional  sale  was  made,  and 
also  subsequently,  when  the  mortgage  was 
foreclosed.  The  Lower  Appellate  Court  found 
that  it  was  not  proved  that  any  demand  was 
made  at  the  expiration  of  the  year  of  grace. 
The  plaintiff,  in  special  appeal,  alleged  that 
he  had  made  a  formal  demand  at  the  time  of 
the  execution  of  the  deed ;  and  that  the  Judge 
should  have  enquired  ihto  this,  and  was 
wrong  in  holding  that  it  would  not  be  suffici- 
ent to  entitle  him  to  ^  right  of  pre-emption, 
if  proved. 

Mr.  Justice  Bayley  thought  that,  taking 
the  deed  to  be  one  of  conditional  «ale  under 
Mahomedan  Law  as  found  by  the  Court 
below,  the  formal*  demand  necessary  to  se- 
cure the  right  of  pre-emption  could  be  made 
at  the  lime  of  its  execution.  Mr.  Justice 
Macpherson  being  of  a  contrary  opinion,  the 
point  was  referred  to  a  Full  Bench.- 

We  think  it  is  clear  that,  in  cases  of  mort- 
gages which  are  foreclosed,  the  right  to  pre- 
emption does  not  arise  until  the  sale  becomes 
absolute.  This  is  evident  from  the  very 
definition  given  by  Macnaghten  of  the  right 
of  pre-emptit>n — viz.,  thai  it  is  -a  power 
of  possessing  property  which  has  been  sold 
by  paying  a  sum  equal  to  that  paid  by  the 
purchaser.  See  also  Hamilton's  Hedaya, 
Volume  IIL,  page  568 ;  Macnaghten's  Prece- 
dents, page  196;  and  a  case  decided  in  this 
Court  by  Trevor  and  Campbell,  J  J.,  i8lh 
June  1864.  It  has  never  been  contended 
that  a  right  of  pre-emption  includes  a  right 
of  pajTing  off  a  mortgage,  and  of  standing  in 
the  position  of  the  mortgagee. 

It  aj)pears  from  Baillie's  Mahomedan  Law 
of  Sale,  page  303,  Edition  of  1850,  that, 
notwithstanding  a  mortgage  by  way  of  con- 
ditional sale  to  a  co-sharer,  the  mortgagor 
in  right  of  his  equity  of  redemption  retains 
his  right  of  pre-emption  in  respect  of  other 
land  sold  by  that  co-sharer  to  a  stranger. 
This  shows  that  a  mortgage  does  not  in  any 
way^affect  the  right  of  prc-empiion.  For 
this  purpose,  the  mortgagor  still  remains,  in 
contemplation  of  law,  the  owner  of  the  mort- 
gaged property.  The  right  of  pre-emption 
does  not  arise  until  the  seller's  right  of  pro- 
perty has  been  completely  extinguished,  and, 
therefore,  hsfe  been  said  not  to  exist  if  the 
seller  has  secured  to  himself  any  condition 


of  option  or  power  of  dissolving  the  sale  at 
a  future  time.  So,  if  he  transfers  the  pio^ 
perty  by  an  invalid  sale,  there  is  no  right  d 
pre-emption,  for  the  property  continues  U| 
notwithstanding  such  a  sale.  See  Hedaj 
Volume  IIL,  page  596. 

We  must,  therefore,  say  that  no  right 
pre-emption  can  arise  on  a  meie  conditii 
sale   or   mortgage,    while    any  right  of 
demption  remains  in  the  mortgagor. 

It  has  been  decided  that  a  refusal  to 
chase  before  the  sale  is  complete  cannot 
ate  to  defeat  a  claim  of  right  of  pre-em] 
subsequently  preferred.     See  Macnagl 
Precedents,   page  196.     We  need  not 
discuss  the  question  whether  this  propofl( 
is   universally   true.     But  it  is  certain 
the  mere  declaration  of  an  intention  to 
cise  a  right,  which  has  not  yet  accrued, 
no  sense  a  claim  of  a  right  of  pre-emptiol 

On  these  grounds,  we  are  of  opinion 
it  was  wholly  immaterial  whether  the  pi 
iff  had  made  any  formal  demand  of  pre- 
tion  at  any  other  time  than  after  the  sale 
came  absolute. 

The  appeal  will,  therefore,  be  disi 
with  costs  and  interest. 

!/J/r.    Justice    Bayley, — It    is    with 
diffidence  that  I  still   differ  from  mr 
mer  colleague  in  the  Division  Bench,'^ 
Justice    Macpherson,    and    from    mf 
colleagues  in  the  Full  Bench.     The  re 
for   my   still   holding    10    my    opinion 
the  case  should   be   remanded  for  in^ 
gation  whether  plaintiff  did  or  did  not 
the  necessary  formal   demand   at  the 
of  hearing  of.  the  execution  of  the  d( 
a  sale,  are  briefly  these  : — 

I.     The    claim    of    pre-emption   a 
under  Mahomedan  Law ;  and  the  p« 
of  that  law  requires  the  claim  of  po- 
tion  to   be   made   on  hearing  of  the 
The   plaintiff   alleges   that,   when  he 
of    the    sale,   he   made   his   claim  of 
emption.     In    this   case,   the  original 
had    the    form    of    an     absolute    d< 
sale.     It  was  only  discovered  to  have 
made  conditional  by  another  act,  some 
afterwards.     The   Mahomedan  Law  d< 
a  conditional  sale  as  one  of  the  recogi 
species  of  sale.     I  have  before  quoted^ 
passages   where  a  conditional  sale  ai 
absolute  one  are  declared  to  be  both 
''  sales.*'     (Para.   4  of  the  Chapter  of 
in  Macnaghten's  Mahomedan  Law.  and 
302   and  303  of  Baillie's  Mahomedan 

of  sale.) 

Then,  if  we  look  to  the  policy  of  tS« 
homedan  Law  in  regard  to  pre-empA 
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k  cJearlj  this,  that  co-parceners,  those  in- 
terested in  the  profits,  and  neighbours  in 
«dfir  enumerated,  shall  have  the  earliest 
iniiy  of  knowing  of  land  being  avail- 
to  them  in  respect  to  which  to  assert 
claim  of  pre-emption.  (  Vide  Chapter  on 
^mption  \jy  Macnaghten's  Work,  pages 
ud  43.) 

ii|[aiQ,  in  this  case,  at  the  time  at  which 
iffs  allege'  they  made  the  claim,  the 
in  the  only  form  in  which  it  appeared 
tint  of  an  absolute  sale.     Can  it  be  said, 
(leaving  alone  for  the  present  the  ques* 
liiether  we  are  to  consider  the  transac- 
a  mortgage  under  English  or  Regulation 
or  an  equivalent  to  a  sale  under  Maho- 
Law),  that  the  pre-emptor  transgressed 
law  in  making  the  claim  when  ne  first 
of  the  execution  of  the  deed  as  an 
lie  deed.    I  hold  that  he  followed  the 
and  is,  therefore,  entitled  to  have  its 
nieges,  if  it  be  ascertained  on  remand  (a 
not  yet  enquired  into)  that  he  did  duly 
make  the  necessarv  formal  demands, 
would  still,  therefore,  remand  the  case  for 
on  this  matter. 


The  27th  February  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  fudges. 

(under  Act  XL.  of  1858)— Mahomedan 
Law. 

Case  No.  359  of  1864. 

ir  Appeal  from  a  decision  passed  by  the 
^udge  of  Tipperah,  dated  the  20th  February 

lomed  Arsud  Chowdhry  (Defendant), 
Appellant^ 

versus 
Oosun  Beebee  (Plaintiff),  Respondent. 
Mr.  R.  T.  Allan  for  Appellant. 

Ww  Kishen  Kishore  Ghose  and  Moulvie 
Murhumut  Hossein  for  Respondent. 

Smtlaid  at  Rs.  6,666-10  annas  6  pies. 

[Where  a  certificate  of  gpiardianship  has  been  granted 

Aft  XL.  of  1858,  it  is  by  the  terms  of  that  Adt, 

"1^  by  reference  to  Mahomedan  or  Hindoo  Law, 

»e  period  at  which  the  ward  is  to  be  considered  of 

*«e  IS  to  he  detcnnincd. 

The  appellant  in  this  case  is  the  defendant 
l^e  Court  below.  The  respondent,  as 
rdian  of  her  minor  daughter,  sued  the 
Kllant  as  guardian  of  his  minor  son,  the 

voin.     * 


object  of  the  suit  being  to  enforce  payijuent 
of  money  due  under  a  kabinnamah  executed 
by  the  appellant  on  behalf  of  his  minor  son, 
on  the  occasion  of  the  marriage  of  the 
latter  to  the  daughter  of  the  respondent. 
The  execution  of  the  kabinnamah  is  not  deni- 
ed :  but  the  appellant  pleaded  that  the  suit 
was  wrongly  brought  by  the  respondent  as 
guardian,  inasmuch  as  the  daughter,  having 
attained  puberty,  was  of  full  age  according  to 
Mahomedan  Law,  and  could  and  ought  to 
sue  in  her  own  name.  He  also  pleaded  that 
the  suit  would  not  lie  against  him  as  guar- 
dian of  his  son,  inasmuch  as  the  son  had 
attained  the  age  of  18  years  before  its  insti- 
tution. The  Lower  Court  held  that,  as  the 
respondent  had  obtained  a  certificate  as  guar- 
dian of  her  daughter  under  Aft  XL.  of  1858, 
the  daughter  having  attained  puberty  did 
not  make  her  legally  of  age  so  long  as  she 
had  not  attained  the  age  of  18 — the  age  of 
majority  prescribed  by  Section  26  of  Aft  XL. 
of  1858 ;  and  it  further  held  that  on  the  evi- 
dence it  was  not  proved  that  the  appellant's 
son  had  attained  his  eighteenth  year. 

The  appellant  appeals  from  this  decision, 
repeating  before  us  the  various  pleas  urged 
by  him  in  the  Court  of  first  instance,  and 
also  contending  that,  although  a  certificate 
as  guardian  may  legally  have  been  granted 
to  the  respondent  during  the  minority  of 
her  daughter's  husband,  still  the  certificate 
must  (\inder  Section  27  of  Aft  XL.  of  1858) 
have  ceased  to  have  any  effect  from  the  time 
when  the  husband  attained  his  majority,  and 
reached  his  eighteenth  year. 

We  are  clearly  of  opinion  that  this  case 
must  be  decided  according  to  the  provisions 
of  Aft  XL.  of  1858,  and  that  it  is  wholly 
immaterial,  so  far  as  majority  under  that  Aft 
is  concerned,  at  what  age  a  girl  is  by  Maho^ 
medan  Law  considered  to  be  of  full  age. 
The  question  before  us  is  as  to  the  effect  of 
a  certificate  under  Aft  XL.  of  1858,  and  the 
26th  Section  of  that  Aft  expressly  says  that, 
"for  the  purposes  of  this  Aft,  every  person 
**  shall  be  held  to  be  a  minor  who  has  not 
"  attained  the  age  of  1 8  years."  No  doubt, 
if.  the  appellant  prove  that  the  husband  had 
attained  the  age  of  18  before  the  institution 
of  this  suit,  he  would  be  entitled  to  our  judg- 
ment, because,  on  the  husband's  attaining  his 
majority,  the  respondent's  title  as  guardian 
under  the  certificate  would  clearly  cease 
{see  Section  27  of  Aft  XL.  of  1858):  and 
because  also,  if  his  son  had  become  of  full 
age,  the  appellant  could  not  have  been  liable 
to  be  sued  for  him  as  his  guardian.  But 
the    appellant    has    not    proved    that    his 
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son^ras  t8  years  old  when  the  suit  was  insti- 
tuted. The  Lower  Court  has  found  that  he 
failed  to  prove  this,  and  in  this  finding  we 
concur.  We  have  heard  all  that  has  been 
urged  in  appellant's  favor,  and  have  carefully 
considered  the  evidence ;  and  the  conclusion 
we  arrive  at  is  that  the  Lower  Court  rightly 
held  that  it  was  not  proved  that  the  appellant's 
son  had  attained  his  eighteenth  year  before  the 
plaint  was  filed. 

The  appeal  is  dismissed  with  costs. 


•    The  6th  March  1865. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  Shumboo- 
nath  Pundit,  Puisne  Judges, 

Examination  of  party — ^Application  for  order. 

Case  No.  2623  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge  of  BhauguU 
porCf  dated  the  2nd  June  1864^  reversing  a  de- 
cision passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  23rd  December  186 1, 

AUad  Singh  Roy  (Defendant),  Appellant, 

versus 

Ram  Pershad  Singh  and  others  (Plaintiffs), 

Respondents, 

Baboos  Anund  Gopal  Palit  and  Kalee 
Kishen  Sein  for  Appellant. 

Mr,  J.  Baptist  and  Moonshee  Ameer  AH 
for  Respondents. 

If  A,  a  party  to  a  suit,  applies  for  the  examination  of 
another  party  B,  it  is  A*s  duty  under  Section  165,  A<51 
VIII.  of  1S59,  after  the  expiration  of  the  time  griven  to 
B  to  show  cause  why  he  should  not  attend  and  give  evi- 
dence, to  apply  for  an  order  requirinfy  B  to  attend  and 
give  evidence. 

.  Defendant  Allad  Singh,  special  appellant, 
objects  that  the  'plaintiff  was  not  summoned. 
He  shows  that  he  made  an  application  to  the 
Judge,  under  Section  162  of  Aft  VIIL,  for  an 
order  requiring  the  attendance  of  the  plaint- 
iff ;  that  he  showed  grounds  on  which,  under 
Section  163,  the  plaintiff's  vakeel  was  called 
upon  to  show  cause,  on  a  certain  day,  why  the 
plaintiff  should  not  attend  and  give  evidence ; 
that,  on  the  day  named,  no  cause  was  shown. 
But  he  fails  to  show  that  his  vakeel  asked  for 
the  order  to  which  he  was  entitled  under  Sec- 
tion 165.  We  think  it  was  the  business  of 
the  defendant  to  have  asked  for  the  order, 
after  the  expiration  of  the  time  for  showing 
cause,  and  that,  if  he  failed  to  apply  for  it,  it 
was  his  own  fault. 


We  think  that  the  matters  gone  into  in  spe* 
cial  appeal  No.  2144  show  that  further  inves- 
tigation is  required  in  this  case ;  and,  there- 
fore, this  case,  as  well  as  No.  2602,  which  is 
governed  by  it,  must  be  remanded  for  trial. 


Ui 


The  loth  March  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac^ 
pherson.  Puisne  Judges. 

Titie  (incidental)->Adjudication  of. 
Case  No.  2781  of  1864. 

Special  Appeal  front  a  decision  passed  by 
W.  AinsliCf  Judge  of  Paina,  dated  the  1 
July  1864,  affirming  a  decision  passed 
Moonshee  AH  Hydar  Khan^  Sudder  Am 
of  that  District,  dated  the  joth  Decern* 
1863, 

Omrao  Singh  (Defendant),  Appellant, 

versus 

Khurruk  Singh  and  others  (Plaintiffs)^ 
Respondents, 

Baboos  Roopnath  Banerjee  and  Gr/jl] 
Chunder  Ghose  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

The  title  to  large  properties  may  be  incidentaOjfi 
judicated  upon  in  suits  ror  small  amounts. 

The  appellant's  pleader  has  relied  in 
ment  solely  on  the  third   ground  take? 
the  memorandum  of  appeal.     He  contei ' 
that  the  Lower  Court  is  wrong  in  givii 
decision,  which  practically  is  a  decision 
to  the  title  to  a  very  large   estate,  in 
suit,  which  is  for  a  very  trifling  matter, 
is  valued   only  at  20  rupees.     This  is 
good  ground  for  special  appeal.    It  is  evi(^ 
that  the  title  to  large  properties  must  0 
be  incidentally  proved  and  adjudicated  u] 
in  causes  for  small  amounts.     Titles  are; 
adjudicated   upon   daily  in  every  Court 
the  country;  and  it  is  no  legal  objectioir 
the  suits   in    which   they  are  so,  that 
judgment     which     the     Court    gives 
afterwards  be  made  use  of  as  evidence 
one  party  or  the  other,  ^  in  proceedings 
lating  to  more  important  questions  beti 
them. 


The  14th  March  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Cai 

Puisne  fudges. 

b 
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Joiotsoit  bjfonr  different  proprietors  dispossess- 
ed under  one  Surrey  award — Certificate  (under 
Act  XL  of  1858). 

Case  No.  1239  ^^  1864. 

Sftdal  Appeal  from  a  decision  passed  by  Mr. 
F.  y.  Cockburrif  Officiating  Additional 
Judge  of  BackergungCj  dated  the  24th  Feb- 
nary  1864,   affirming  a  decision  passed  by 

J  ikiSudder  Ameen  of  that  District ^  dated  the 

]  list  July  1863. 

and  Chunder  Ghose  and  another  (Defend- 
ants), Appellants, 

versus 

ml  Narain  Ghose  and  others  (Plaintiffs 
and  Defendants},  Respondents, 

Mr.  R,  T,  Allan  and  Baboo  Onoocool 
Chunder  Mookerjee  for  Appellants. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

^nflige  had  been  divided  into  four  separate  portions 

foar  different  parties,  who  were  afterwards  dis- 

essed  under  one  and  the  same  survey  award,  which 

ireated  the  village  as  appertaining*  to  the  defend- 

estate.     Held  that  the  four  parties  could  sue 

a  3,  Act  XL.  of  185S,  nves  discretion  to  the 
to  admit  a  pSLXty  to  sue  without  a  certificate. 

this  case  a  certain  village  was  demar- 

by  the  survey  authorities  with  defend- 

estate.     That  village  had  been  divid- 

to  four  separate  portions,  each  portion 

^  a  distinct  estate  on  the  Government 

^roll.    The  proprietors  of  these  several 

s  were  distinct  parties ;  but  all  of  them 

been  dispossessed  by  the  one  award  of 

rrey  authorities.     They  joined  in  a  suit 

aside  that  survey  award,  and  recover 

sion  from  defendants. 

e  Lower   Courts  gave  these  plaintiffs 

ree.    In    special   appeal   it   is  urged, 

,  that  the  plaintiffs  could  not  sue  jointly, 

plaintiff  was  not  a  proprietor  of  each 

fonr  estates ;  secondly,  that  there  were 

minors  in  respect  to  whom  the  parties 

did  not  hold  certificates  under  Section 

XL.  of  1858. 

are  of  opinion  that,   as  the   survey 

was    one    act    by    which     all     the 

s  were  dispossessed,  and  defendant 

in  possession  of  the  one  village  which 

been  divided   into    four  portions,    the 

sets  of  proprietors  of  the  village  aggriev- 

by  that  one  act  had  a  common  cause 

«ction,  and   that  it   is   in  accord    with 

8,  Act  VIIL  of  1859,  and  the  general 

of  the  law,  that  they  should  so  sue 

y.    On  the  second   plea    we    observe 

Section  3,  Act  XL.  of  1858,  gives  a  dis- 


cretion to  the  Court  to  admit  parties  to*sue 
without  certificate. 
Rejected  with  costs. 


The  14th  March  1865. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

Cultivator — Trespasser. 

Case  No.  2869  of  1864. 

Special  Appeal  from  a  decision  passed  by  Moulvie 
Itrut  Hossein,  Principal  Sudder  Ameen  of 
Sarunt  dated  the  yth  July  1864,  affirming  a 
decision  passed  by  the  Sudder  Moonsiff  of  that 
District t  dated  the  yth  April  1864. 

Sheik  Golam  Nujeef  (Plaintiff),  Appellant, 

versus 

Sun  Sar  Raja  and  others  (Defendants), 
Respondents. 

Mr.  y.  Baptist  for  Appellant. 
Baboo  Roopnath  Banerjee  for  Respondents. 

A  person  may  be  in  wrongful  possession  of  the  land 
which  he  cultivates. 

Plaintiff  sued  defendant  for  possession  of 
land,  and  for  mesne-profits  from  1265  ^^ 
1270,  alleging  that  defendant  was  in  wrong- 
ful possession  as  a  trespasser. 

The  first  Court  held  that,  plaintiff  being 
the  zemindar,  and  defendant  a  cultivator  of 
long  standing,  the  case  would  be  taken  in 
the  Collector's  Court  as  under  Act  X.  of 
1859.  On  a  remand  on  appeal  to  the  Prin- 
cipal Sudder  Ameen,  the  first  Court  then 
held  to  its  former  opinion,  as  the  defendant 
filed  certain  receipts,  showing  his  cultiva- 
tion, jumma,  and  payment  of  rent,  and  it 
added  that  a  cultivator  could  not  be  in 
wrongful  possession  as  a  trespasser,  and  that 
therefore  plaintiff's  allegation  to  that  effect 
was  incorrect.  The  suit  was  accordingly 
dismissed  by  the  first  Court. 

The  Principal  Sudder  Ameen,  on  appeal, 
held  that  the  evidence  adduced  by  plaintiff 
showed  that  defendant  was  in  possession 
without  a  pottah,  but  that  fact  did  not  consti- 
tute wrongful  possession,  and  that  defendant 
did  not  deny  the  land  to  be  plaintiff's  pro- 
perty. The  Principal  Sudder  Ameen  accord- 
ingly held  that  the  Civil  Court  had  no  juris- 
diction, and  dismissed  the  suit. 

The  special  appeal  agains^  this  order  is 
on  the  ground  that  there  ought  to  have  been 
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a  distinct  finding  on  evidence,  whether  de- 
fendant was  a  trespasser  as  alleged  by 
plaintiff,  or  in  the  relation  of  a  tenant  pay- 
ing rent  to  plaintiff,  which  rent  was  accept- 
ed by  plaintiff  as  landlord  from  defendant  as 
tenant. 

We  think  this  objection  valid.  We  do 
not  think  that  the  judgments  of  the  Lower 
Courts  state,  as  they  clearly  should,  whether, 
as  a  matter  of  fact,  and  irrespective  of  the 
only  point  found — viz,,  that  defendant  cul- 
tivated, he  cultivated  as  tenant  of  plaintiff 
or  as  ^  trespasser.    The  Lower  Courts  seem 


to  have  thought  that,  becanse  he  was  a  cul*^ 
tivator,  defendant  could  not  be  a  trespasser. 
This  does  not  follow  as  a  legal  or   logical; 
consequence,  and  we  accordingly  remand  tliej 
case  for  re-trial  wilh  reference  to  the 
remarks.    The  Lower  Courts  will  take 
dence  on  both  sides  to  show  whether  pi 
iff  was  landlord  to  whom  rent  was  paid 
was  due  from  defendant,  and  whether 
fendant  was  a  tenant  from  whom  plaii 
received  or  could   receive   rent  as   from 
tenant,  or  the  contrary. 

Remand  accordingly. 
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The  i5lh  March  1865. 

Present : 

Hon'ble  C.  B.  Trevor,  H.  V.  Bayley,  and 
J.  B.  Phear,  Puisne  Judges. 

^Jautation  (Regrulatioii  III.  of  1793,  Section 
14) — Evidence. 

Case  No,  59  of  1864. 

liar  Appeal  from  a  decision   passed    by 
fouhie  Nageerooddeen  Mahomid,  Principal 
ier  Ameen  of  Hooghlyj  dated  the  gth  De^ 
iber  1863, 

Gopee  Rishen  Gossain  (Plaintiff), 
Appellant, 

versus 

idabun  Chunder  Sircar  Chowdhry  and 
others  (Defendants),  Respondents. 

I,  R.  V.  Doyne  and  G.   C,  Paul,  and 
hoos  Kishen  Kishore  Ghose  and  Uhhoy 
\kwrn  Bose  for  Appellant. 

\  Advocate- Gemral  and  Bahoos  Mohendro 
d  Shame  and  Bungshee  Budden  Mitter 
[r  Respondents. 

Suit  laid  at  Rs.  69730-13-2. 

of  the  evidence  required  to  prove  ad- 

of  indebtedness  and  promises  to  pay  money 

purpose  of  obtaining  the  benefit  of  the  saving 

of  the  old  Limitation  Law  (Regulation  IIL  of 

14). 


"at  Rs.  69,730-13-2,  principal  and  interest 
"  due  on  a  kurarnamah!' 


Jr.  Justice  Bayley, — ^The  plaintiff  and 
^ormd  defendant  are  two  brothers,  Gopee 
m  and  Gunga  Pershad  Gossain,  of 
ipore. 

principal    defendant    is     Bindabun 

Chowdhry,   son   of   Suroop,  and 

Chunder  Chowdhry,  the  grandson. 

sint  is  termed  in  the  plaint — "  suit  laid 


Plaintiff  alleges  that  Suroop  and  Binda- 
bun, from  time  to  lime,  borrowed  moneys 
from  plaintiff's  father,  Rughooram  Gossain; 
that  there  was  an  adjustment  of  accounts 
on  the  7th  of  Assin  1250,  resulting  in  a 
balance  of  31,702  rupees  against  Suroop 
Chunder  Sircar ;  that  a  further  sum  of  6,000 
rupees  was  then  borrowed  from  plaintiff  and 
the  pro  formd  defendant,  Gunga  Pershad, 
then  and  there,  and  Suroop  and  Bindabun 
executed  a  bond  for  the  6,000  rupees,  and  a 
kurarnamah  for  the  liquidation  of  the  31,702 
rupees  and  the  6,000  rupees;  that  it  was 
stipulated  in  that  kurarnamah  that  the  indigo 
of  the  debtors  was  to  be  consigned  to  the 
creditors,  and  the  proceeds  carried  to  the 
credit  of  the  former ;  and  that,  if  this  failed 
to  liquidate  the  debt,  further  security  should 
be  given  in  the  shape  of  mortgages  of 
talooks;  that  Rs.  5,237-2  were  realized 
from  the  indigo  up  to  the  i8th  Cheyt  1250; 
that  Rs.  76-3-9  was  realized  on  24th  Assar 
1253  from  a  payment  in  grain,  and  Rs.  79-2-9 
on  the  9th  Assar  1254  from  another  similar 
payment — in  all  Rs.  5,392-8-6,  which  went 
to  the  account  of  plaintiff  and  his  brother 
Gunga  Pershad ;  that,  from  the  24th  Aughran 
1258  to  23rd  Magh  1263,  12,500  rupees 
were  paid  to  Gunga  Pershad,  the  total 
payment  thus  being  17,892  rupees;  that 
thus  Rs.  34,865-6-7  principal  and  a  like 
sum  as  interest  remained  due  on  the  3rd 
Magh  1263  ;  that  the  defendants  have  been 
repeatedly  called  upon  to  pay,  and  have  ad- 
mitted their  liability  ;  that  the  co-«harer  of  a 
moiety  of  the  same  debt,  Gunga  Pershad, 
refused  to  be  a  co-plaintiff  ;  consequently 
plaintiff  brings  this  suit  for  his  half  34*865 
rupees  6  annas.  The  plaint^  concludes,  the 
document  "on  which  this  suit  is  based — fi>., 
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"  th^  kurarnamah — is  herewith  filed  as  per 
"  separate  list,  and  the  remaining  proofs  will 
"  be  put  in  hereafter." 

Defendants  Bindabun  Chunder  and  Sreesh 
Chunder  deny  the  kurarnamah,  and  term 
it  a  forgery  ;  they  refer  to  the  admis- 
sion that  fiindabun  did  not  sign  it  when 
executed  and  to  its  not  being  registered, 
although  covering  so  large  an  amount ;  and 
to  the  subscribing  witnesses  being  residents 
at  a  distance  from  where  the  deed  purports 
to  have  been  executed,  and  as  unknown  to 
this  defendant ;  they  advert  also  to  the  in- 
sufficiency of  the  original  stamp  paper,  and 
the  purchaser  of  it  being  a  stranger.  This 
defendant  also  pleads  that,  as  the  kurarna- 
mah concluded  an  adjustment  of  accounts, 
the  old  bond  would  have  been  given  back  ; 
that  the  suit  has  not  been  brought  within 
twelve  years  of  the  cause  of  action  which, 
as  alleged  in  the  plaint,  is  the  kurarnamah  ; 
that  no  payments  were  made  in  grain  in 
1253  and  1254  ;  that  the  assessment  of  such 
payment  is  only  made  to  avoid  the  operation 
of  the  Law  of  Limitation ;  that  the  sum  of 
12,500  rupees  was  paid  to  plaintiff's  brother, 
Gunga  Pershad,  on  account  of  an  exclusive 
claim  of  the  latter;  and  if  there  had  been 
any  other  payments,  they  would  have  been 
duly  endorsed  on  the  kurarnamah  ;  that  no 
interest  can  be  allowed ;  and  that,  if  the  deed 
were  a  true  one,  and  the  allegation  that 
payment  had  been  often  demanded  in  vain, 
true,  the  mortgage  provided  for  in  the  deed 
would  have  been  insisted  upon ;  and  it  is 
not  even  alleged  that  such  a  requisition  was 
made,  especially  as  Suroop  lived  for  five 
years  after  the  alleged  kurarnamah  ;  and 
that  it  was  most  improbable  that  Gunga 
Pershad  would  have  foregone  so  large  a  sum 
if  due.       • 

Defendant  Gunga  Pershad  did  not  file  any 
answer,  but  was  examined  as  a  witness. 

The  Principal  Sudder  Ameen  put  in  issue 
the  plea  of  limitation,  the  indebtedness  of 
defendant,  and  his  execution  of  the  bond 
and  kurarnamah,  and  the  justice  of  the 
claim  for  interest.  He  has  held  that  limita- 
tion bars  the  suit,  as  the  kurarnamah  of 
1250  was  the  real  cause  of  action,  and  no 
payments  in  grain  in  1253  or  1254  are 
proved,  nor  any  promise  to  pay  within  twelve 
years  gives  a  later  cause  of  action  and  remove 
the  bar.  With  a  view  to  save  needless  re- 
mand, he  has  also  considered  the  case  on  its 
merits,  that  is,  on  the  second  and  third  issues, 
and  has  held  very  much  on  the  ground  urged 
by  the  principsS  defendants  in  their  answers, 
that  the  kurarnamah  was  never  executed. 


The  Principal  Sudder  Ameen  has  according- 
ly dismissed  plaintiff's  case. 

The  plaintiff  has  appealed  to  this  Comt, 
where  it  is  pleaded,  ist,  that  plaintiff  gave  his 
evidence,  while  the  principal  defendants  did 
not,  both  on  limitation  and  the  merits— then': 
specially  on  limitation  ;  2ndy  that  the  paymcDtg.; 
in  grain  in  1253  and  1254  are  proved  by  Grawl 
ga  Pershad's  books  and  by  testimony  to  theng 
jrdy  that  the  payments  alleged  by  plaint" 
to  have  been  made  by  the  defendants 
Gunga  Pershad  as  debtors  on  the  joint 
count  have  not  been  denied  or  disprovedj 
that"  acknowledgment  of  indebtedness  am 
promises  to  pay  within  nine  years  had  b< 
duly  proved ;  and  that  thus  limitation  coi 
not     apply.      There     is     another    groui 
which  we   only  notice  to  remark  upon 
inapplicability   and   impropriety.    It  is 
5th,  in  which  it  is  stated  that  the  Princij 
Sudder   Ameen   finds   that   the   case 
really  not   barred  by  limitation,  othen 
he  would  not  have  gone  into  the  merits, 
in  our  opinion,  the  Principal  Sudder  Aim 
really    carried    out    a    suggestion  of  ' 
Majesty's  Privy  Council  in  such  cases,  t. 
that  it  might,  in  cases  like  this,  be  sometii 
a  convenience  to  record  a  judgment  on  poi 
of  law  in  bar,  and  also  on  the  merits,  so  ai 
save  the  trouble,  delay,  and  expense  of  a| 
mand  for  a  trial  on  the  merits,  in  case' 
Higher  Court  found  no  bar  in  law. 

On  the  merits,  the  appellants  rely 
evidence  of  plaintiff  and  of  the  witnesses 
the  record. 

I  am  of  opinion  that  limitation  does 
bar  the  suit,  and  that  plaintiff's  suit  should^ 
decreed.     It  is  stated  by  appellant  that  ^ 
suit  is  not  brought  on  the  kurarnamah ; 
in  my  view  this  is  erroneous,  for  the  pis 
in  its  concluding  paragraph  (as  I  have  alrei 
noticed)    clearly    stated    that    the    suit 
brought  upon  the  kurarnamah.    It  is 
mitted  on  both  sides  that,  if  that  is  to 
cause  of  action,  the  suit  is  barred  by 
Law   of  Limitation.     But   appellant  pl< 
that  certain  payments  in  grain  in  Assar  i«j 
and   1254,  and  payments  to  Gunga  Persr 
between  1258  and  1263,  on  account  of 
joint-debt  to  plaintiff  and  Gunga  Pershad, 
certain   promises  and   acknowledgnienls 
indebtedness  and  proposal  to  pay,  were  r^ 
within  nine  years  and  up  to  the  inslitutioD 
the  suit. 

In  respect  to  the  alleged  payments 
grain,  I  am  of  opinion  that  the  improt' 
lity  is  very  great  that  two  remittances^ 
grain,  of  the  trifling  amounts  of  Rs.  TJ* 
Rs.   79    respectively,    should  be  made 
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//qmdation  of  a  debt  of  more  than  30,000 
rapees,  especially  as  indigo  is  the  only  pro- 
dace  which  was,  in  any  way,  referred  to  in 
tiie  kuraraamah,  or  in  any  way  appearing, 
except  in  these  two  items  in  the  books  as  a 
0editin  payment  of  the  debt. 

Bm  I  think  that  the  evidence  sufficiently 
AoKS  that  these  payments  made  to  Gunga 
prshad  as  on    account  of    this  Join/  debt 
een  1258  and  1263,  and  prqmises  to  pay 
acknowledgment  of  indebtedness  to  plaint- 
vithin  nine  years  of  the  suit,  are  duly 
These  facts  will,  in  my  view,  suffice 
bring  the  cases  within  the   purview  of 
bQi4,  Regulation  III.  of  1793 — the  law 
it  is  admitted  by  both  parties,  applies 
lius  case, 
come  to  the  conclusion  that  the  pay- 
its  to  Gunga  Pershad  were  on  account  of 
joint  debt ^    because    it    is    in    no    way 
cterily    shown    that    there    was    any 
of  that  account  owing  to  Gunga  Pershad 
;  or  that  there  was  not  the  ancestral 
to  Rngoo  Ram,  or  that  Gunga  Pershad 
Gopee  did  not  inherit  this  debt  as  one 
assets  of  the  estate  of  Rugoo  Ram ; 
in  addition,  the  payment  is  clearly 
lished  of  12,500  rupees  to  Gunga  Per- 
between  1258  and  1263. 
to  the  debt  being  a  joint  debt,  I  think 
ved  by  the  evidence  of  the  plaintiff, 
is  clear  and  apparently  straight-for- 
and  against  which  defendant  fiinda- 
does  not   choose   to   tender   his  own 
nee.    Then,  we  have  the  evidence  of 
Pershad,  plaintiff's  brother,  which  is 
Only  in  this  particular,  but,  as  will  be 
ed  to  hereafter,  of  an  evasive  and  un- 
ory  nature.     He  deposes  on  this  point 
:  "By  three  or  four  payments,  I  have 
ed  12,500  rupees  relating  to  paternal 
t-books  as  well  as  by  the  loans  advanc- 
my  own  account.''     Again — "  I  believe 
realer  portion  of  the  money  was  due 
the  paternal  account,  and  up  to  this  date 
is  due  to  me  from  the  defendants." 
not  a  tittle  of  confirmation  or  proof  of 
«nch  private  debt  is  advanced.     In  other 
of  this  deposition  are  to  be  found  state- 
that  the  debts  were  entered  on  certain 
ots  of  1250,  but  these  accounts  were 
by  this  witness  to  have  been  mislaid  by 
lah. 

witnesses  who  prove  the  debt  to  be 

and  the  payments  to  Gunga.  Pershad  as 

CQcb  an    account,    are  Judonath  Sein, 

dor  Chunder  Lahooree,  Huris  Chun- 

lahoorce,  and  Rooderpersad  Chowdry ; 

that  are  both  very  clear  on  this  point. 


The  acknowledgment  of  indebtedneSs  to 
plaintiff  and  of  proposals  to  pay  plaintiff 
are,  to  my  mind,  proved  to  have  been  made 
within  the  period  of  twelve  years  by  the  evi- 
dence of  Gunga  Narain  Chowdry,  Becha- 
ram  Gk)ssain,  Pearymohun  Gossain,  Prosun- 
no  Chunder  Lahooree,  Bugwan  Chunder 
Lahooree,  Huro  Chunder  Lahooree,  Sreenath 
Chuckerbutty,  Ram  Chunder  Ghose,  Gun- 
gadhur  Lahooree,  and  Rooderpersad  Chow- 
dry. 

After  a  careful  consideration  of  the  above 
evidence  on  the  points  of  the  payments  to 
Gunga  Pershad  having  been  made  on  account 
of  the  joint  debts  and  acknowledgments  of 
the  indebtedness  to  plaintiff,  and  proposal  to 
pay — all  having  occurred  within  twelve  years 
of  suit — I  cannot  but  come  to  the  conclusion 
that  it  is  credible;  and  I,  accordingly,  hold 
that  limitation  does  not  bar  this  suit. 

On  the  merits,  I  have  to  remark  that  the 
plaintiff  in  this  case,  Gopeekisto,  the  brother 
of  Gunga  Pershad,  comes  forward  himself  as  a 
witness  in  the  case,  and  deposes  in  a  "clear 
manner  to  the  transaction — to  the  execution  of 
the  kurarnamah,  and  the  bond  for  6,000  rupees. 
But,  on  the  other  side,  the  defendants  do  not 
tender  their  depositions.  I  would  record  the 
remarks  on  the  points  made  by  the  Court  in 
page  383  of  Hay's  Reports,  5th  November 
1862,  Rammohun  Mookerjee  versus  Rajkisto 
Deb  :— 

"  If  parties  will  not  come  forward  and  give 
"  their  own  evidence  in  cases  in  which  such 
"evidence  is  most  important,  and  the  best 
"  that  can  be  obtained,  they  must  not  com- 
"  plain  if  their  written  statements  verified  by 
"their  mooktears  and  not  by  themselves, 
"  and  supported  by  the  evidence  of  menials 
"  and  a  class  of  witnesses  of  whom  any 
"  number  can  be  obtained  to  prove  any  fact 
"that  is  wanted,  are  not  believed.  The 
"  Court  m\\  require  the  best  evidence  to  be 
"  given,  and  will  not  be  satisfied  with  .the 
"  evidence  of  inferior  witnesses  put  forward 
"by  the  parties  themselves  while  they  re- 
"  main  in  the  back  ground,  and  plead  their 
"  prejudices  as  an  excuse  for  their  absence. 
"  As  this  rule  comes  to  be  more  generally 
"  acted  upon,  fewer  false  causes  will  be  put 
"  forward,  and  the  occupation  of  hired  wit- 
"  nesses  be  gone." 

Then  we  come  again  to  the  evidence  of 
Gunga  Pershad,  plaintiff's  brother,  who  refus- 
ed to  join  him  in  this  suit,  though,  in  his  tes- 
timony, he  deposes  that  he  believed  the 
bond  for  6,000  rupees  to  be  genuine ;  and,  as 
to  his  ekrar,  he  says  he  had  nd  remembrance 
of  it.    Now,  it  wa3  not  such  an  act  or  such 
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a  trsftisaction  as  to  escape  memory,  and  so  we 
regard  this  plea  of  want  of  recollection  as  a 
base  subterfuge.  Gunga  Pershad  clearly 
proves  that  defendants  borrowed  money  from 
the  father,  and  that  the  greater  portion,  some 
at  least  of  the  1 2,500  rupees  he  admits  to  have 
received,  w?s  on  account  of  the  paternal  debt, 
and  not  his  own.  Some,  the  account-books  of 
1250,  would  ^have  clearly  shown  by  the  cre- 
dits and  debits  on  adjustment  recorded  the 
character  of  the  debt  in  the  kurarnamah  ;  but 
though  these  were  admitted  by  Gunga  Per- 
shad to  have  been  extant  at  the  time  of  the 
suit,  he  deposes  that  that  which  was  required 
had  been  lost  by  his  amlah  for  that  particu- 
lar year. 

In  short,  to  our  view,  the  whole  evidence 
of  Gunga  Pershad  shows  reluctant  suppres- 
sion of  what  he  knows. 

Then  Gunganarain  Chowdry,  Hurris 
.  Chunder  Lahoree,  Bhugwan  Chunder  Laho- 
ree,  Sreenath  Chuckerbutty,  Ram  Chunder 
Ghose,  support  the  plaintiff's  deposition  as 
to  the  execution  of  the  kurarnamah  and 
bond.  The  subscribing  witnesses  to  the 
kurarnamah  of  1250,  one  Ram  Dhun 
Tewaree,  a  dewan,  and  Ram  Coomar  Bose, 
are  stated  to  be  dead.  The  third,  the  writer, 
by  name  Bissessur  Bagchee,  is  a  servant 
of  that  brother  Gunga  Pershad,  who  is  ad- 
mittedly hostile  to  plaintiff ;  and  the  absence 
of  this  witness,  therefore,  under  such  cir- 
cumstances as  this  case  develops,  is  no 
matter  of  wonder  in  this  country.  On  the 
whole,  I  consider  the  kurarnamah  to  be 
proved,  and  I  would  decree  the  claim  for 
the  principal  sum  to  be  just  and  proper. 

As  to  the  interest,  I  think  that,  as,  through- 
out, the  joint  debt  and  the  proposals  for  set- 
tlement and  the  acknowledgments  of  in- 
debtedness have  all  been  denied  (and  as  1 
think  falsely),  and  a  hostile  brother  has  come 
or  been  brought  in  the  case  to  aid  the  false 
defence  by  which  the  plaintiff  has  been  kept 
out  of  his  money,  interest  at  the  full  legal 
rate  of  12  per  cent,  should  be  awarded. 

As  to  costs,  Bindabun  and  Sreesh  Chunder 
will  pay  all  costs,  except  those  of  Gunga 
Pershad,  who  will  pay  his  own  costs. 

Interest  at  12  per  cent,  is  awarded  on  the 
costs  till  realized. 

Mr.  Jus/ice  Phear. — I  regret  that  I  can- 
not concur  in  Mr.  Justice  Bayley's  conclu- 
sions upon  the  issue  as  to  limitation.  In 
my  judgment,  this  suit  is  barred  by  the 
operation  of  Section  14  of  Regulation  III. 
of  1793.  The  relieving  part  of  that  Section 
is  very  exact*  in  laying  down  the  conditions 
upon  which  alone  the  rigid  rule  previously 


prescribed  shall  be  released  in  favor  of  the 
suitor. 

These  conditions  are  three  in  number. 
Taking  them  in  reverse  order,  the  third  1j: 
"  unless  the  complainant  shall  prove  that, 
"  either  from  minority  or  other  good  and 
*'  sufficient  cause,  he  had  been  precludedi 
"  from  obtaining  redress.*'  Now  the  plaintil 
in  this  case  certainly  has  not  brought  hii 
self  within  this  provision,  for  however 
sonable  may  be  the  cause  of  his  delay 
garded  from  any  social  point  of  view  (i| 
which  I  say  nothing),  he  has  not  attem] 
to  make  out  that  there  existed  during 
period  of  that  delay  any  cause  whatever 
preclude  him  from  obtaining  redress. 

The   second    condition   is,    "unless 
"  claimant  directly  preferred  his  claim 
"in  that  period  (12  years*  before  suit) 
"  the  matters  in  dispute  to  a  Court  of  c( 
"  petent  jurisdiction  to  try  the  demand, 
"  shall    assign   satisfactory   reasons  to 
"  Court  why  he  did  not  proceed  in  the 
It  will  be  conceded  that  the  plaintiff 
get  no  benefit  from  this,  for  he  brought 
suit  at  all  in  the  matter  before  1 850. 

Then  the  only  question  on  this  issoej 
does  the  plaintiff,  in  the  words  of  the 
condition,    "  show,    by    clear   and 
"  proof,  that  he  had  demanded  the 
*'  or  matter  in  question,  and  that  the  d( 
"  ant  had  admitted  the  trath  of  the  dei 
"  or  promised  to  pay  the  money "  ?  la] 
opinion,  nothing  of  the  kind  is  shown. 

Assuming  the  genuineness  of  the 
namahj  and  that  the  statement  of  accc 
comprised  in  it  was  always  present  to 
mind  of  the  parties  during  the  transi  ^ 
in  evidence,  and  assuming  that  paymei 
one  of  two  joint  and  several  creditors] 
account  of  his  share  would  be  an  acknovl 
ment  of  debt  to  the  other  as  regards, 
share  available  in  a  separate  suit  (all  of 
admit  of  argument),  the  clear  and 
proofs     contemplated     by     the    enaci 
must  be  sought  in  the  two  several  coi 
ments  of  grain  in   1250   and   1254  in 
payments  made  to  Gunga  Pershad  bcti 
1258  and  1263,  and  the  alleged  acknowl 
ments  of  indebtedness  made  within  nine 
of  date  of  suit.    I  am  unable  to  gather, 
any  of  these  or  all  of  these,  that  a  dem^ 
the    amount  of  debt   in    dispute  was 
made  by  the  plaintiff,  and  that  the  defenc 
either  admitted  the  truth  of  that  demandl 
promised  to  pay  it. 

The    consignments    of    grain  arc 
worthless  as    evidence  on  this  point  t 
there  was  not  a  scintilla  of  proof  th^ ' 
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were  taken  by  either  party  to  be  payments 
in  kind  made  in  respect  of  any  debt  what- 
atr. 

The  large  payments  made  to  Gunga  Per- 
ihad  between    1250  and    1263    were    con- 
fessedly in  pursuance  of  a  compromise  of 
iome  larger  claim ;  there  was  no  evidence 
lo  show  specifically  what  that  larger  claim 
on  Ganga   Pershad's    part   was,    still    less 
'ftat  it  was  confined  to  the  subject-matter  of 
^.Ihe  ekrarnamah ;  t  fortiori  these  payments 
zfiooid  not  operate  as  an  admission  of  the 
fdaan  which  the  plaintiff  would  be  entitled 
go  make,  or  perhaps  had  made  (though  we 
?e  no  evidence  of  it)  under  the  ekrarna- 
1,  nor  did  they  imply  a  promise  to  pay 
:b  a  claim. 

Loilly^  as  to  the  admissions  of  indebted- 

»,  there  is  some  doubt  whether  any  of 

sm  were  made  to  the  plaintiff  himself ;  but, 

)p08ing  they  were  so,  it  is  clear  to  my  mind 

they  did   not  amount  to  a  promise  to 

ly  the  amount  due  under  the  ekrarnamah 

in  any  other  manner  specifically  defined), 

to  an  acknowledgment  of  any  specific 

im.     On   the   contrary,   the   ekrarnamah 

never  named,  and  no  specific  sum  was 

»ed  on  behalf  of  the  plaintiff  either  ex- 

Jly  or  impliedly,   and  the  promise,   if 

Jise  there  was,  extended  to  a  less  suip 

that  which  is  now  said  to  be   really 

In  fact,  the  transaction  was  at  most 

attempt  at  compromise,  and,  as  such,  en- 

without  the  spirit  of  the  Statute. 

'or  the  above  reasons,  I  am  of  opinion 

the  plaintiff  has  not  brought  himself 

lin  the  saving  Clauses  of  Section  14  of 

ilation  III.  of  1793,  and  that,  therefore, 

suit  is  barred  by  lapse  of  time.     Under 

circumstances,  I  do  not  think  it  neces- 

to  consider  the  issues  on  the  merits  of 

case. 

^r.  Justice  Trevor, — This  is  not  a  mat-. 

to  be  referred  to  a  third  Judge.     Mr. 

tice  Phear  agrees  >^ith  the  Lower  Court 

thinking  that  the  evidence  of  the  pay- 

its  alleged  to  have  been  made  by  the 

fcndant,  with  a  view  of  bringing  the  mat- 

yiihin  the  period  allowed  by  the  Statute 

Limitations,  is  insufficient  for  that  purpose, 

*  he  has  determined  accordingly,  and  this 

Jination,  under  Section  23,  Act  XXIII. 

JWi,  is  final. 


The  r5th  March  1865. 

Present : 

[The  Hon^le  C.  B.  Trevor,  H.  V.  Bayley, 
wd  J.  B.  Phear,  Puisne  Judges. 

VoLU.. 


Enhancement — Construction  (of  pottflh). 

Cases  Nos.  107  and  108  of  1864. 

Special  Appeals  from  a  decision  passed  by  the 
Principal  Sudder  Avieen  of  J  ess  ore  ^  dated  the 
loth  October  1863 i  affirming  decisions  passed 
by  the  Moonsiff  of  that  District,  dated  the 
2yth  December  i860. 

Punchanun  Bose  and  others  (Plaintiffs), 

Appellants, 

versus 

Peary  Mohun  Deb  (Defendant),  Respondent, 

Baboos  Hem  Chunder '  Banerjee,  Chunder 
Mohun  Bose,  and  Aushootosh  Dhur  for 
Appellants. 

Baboos   Kalli  Mohun   Doss  and    Onoocool 
Chunder  Mockerjee  for  Respondent. 

The  stipulation  in  a  pottah,  "  after  this  in  no  manner 
shall  enhancement  be  demanded/'  precludes  enhance- 
ment during  the  existence  of  the  pottah,  notwithstand- 
ing in  a  preceding  part  of  the  pottah  the  words  "  year 
by  year"  are  used.     {Dissentiente,  Bayley,  J.) 

Afr,  Justice  Bayley, — The  pleaders  on  both 
sides  admit  that  one  and  the  same  decision  in 
this  Court  will  govern  both  these  appeals. 

Plaintiff,  as  purchaser  of  a  putnee  proper- 
ty, sued  to  enhance  the  rents  of  the  lands  of 
defendant  under  legal  notice. 

Defendant  pleaded  that  he  held  in  perpe- 
tuity at  a  fixed  rent,  and  that  the  terms  of 
the  lease  showed  this  :  further,  that  the  man- 
ager of  the  previous  putneedars  had  con- 
firmed the  lease. 

The  plaintiff  pleaded  in  the  Court  of  first 
instance  that  the  lease  propounded  by  de- 
fendant purported  to  have  been  given  by  a 
naib  or  collecting  agent;  that  no  such  naib 
had  authority  to  give  such  a  lease;  that 
plaintiff  was  not  bound  by  it ;  that  the  con- 
firmation of  the  managers  of  the  previous 
putneedars  did  not  give  it  validity ;  and  that 
the  terms  of  the  lease  were  not  such  as,  ac- 
cording to  law,  or  usage  having  the  force  of 
law,  were  those  of  a  real  mokurruree  or 
lease  in  perpetuity  on  a  fixed  rent.  Both 
the  Lower  Courts  dismissed  plaintiff's  suit. 

The  Lower  Appellate  Court,  whose  judg- 
ment is  that  with  which  we  have  to  deal  in 
this  special  appeal,  gave  its  reasons  in  these 

terms : — 

"  It  is  clearly  stated  in  the  said  dol  papers 
"and  the  pottah  that  no  rate  over  and 
"  above  that  mentioned  in  these  documents 
"  shall  be  demanded  in  future.  At  the  same 
"time  there  is  proof  among^the  records  of 
"  the  defendant,  the  purchase  of  the  jumma 
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"  (or  loot's  rights)  from  the  former  lessees, 
"  paying  from  that  date  uniform  and  fixed 
"  rates. " 

The  pleas  now  urged  on   us   in   special 
appeal  are : — 

I.  That  the  naib  had  no  power  to  grant 
such  a  lease  in  perpetuity  at  a  fixed  rent. 

II.  That  the  terms  of  the  lease  did   not 
convey  such  a  lease. 

'  On  the  first  point,  I  may  observe  that, 
although  a  naib,  without  special  authority 
to  grant  leases  in  perpetuity  at  a  fixed 
rent,  has  not  such  a  power  within  the  or- 
dinary scope  of  his  duties ;  still  in  this 
case  it  is  no  longer*  denied  that  the  lease 
of  defendant  was  ratified  by  the  general 
manager  of  the  former  putneedars,  and 
it  did  lie  within  the  scope  of  his  or- 
dinary duties  as  such  manager  to  grant  or 
ratify  such  leases  in  perpetuity  on  a  fixed 
rent.     This  plea  is,  therefore,  untenable. 

On  the  second  plea,  I  notice  that  there  is 
not,  as  is  ordinarily  the  case  in  mokurruree 
leases,  i,  e.,  leases  on  fixed  rents  in  perpetuity, 
the  specification  mokurruree  or  istimraree, 
or  the  usual  provision  for  its  being  a  heredi- 
tary lease  in  perpetuity  by  the  use  of  the 
words  nushlan  bad  nushlan^  or  ha  furzandar^ 
or  pootro  pouiradi.  The  words  in  the 
lease  relied  on  by  defendants  are  these : 
"  Having,  according  to  the  instalment,  paid 
"the  Ttiiiyyear  after  year,  you  may  continue 
"  to  enjoy  the  profits.  After  this,  in  no  man- 
*'  ner  shall  enhancement  be  demanded.  You 
"also  shall  not  raise  any  objection  as 
"to  inundation,  drought,  or  anything 
"  else. " 

I  do  not  read  these  words  as  conveying  a 
hereditary  lease  in  perpetuity  at  a  fixed  rent. 
The  words  ''year  by  year''  refer  to  the 
payment  by  the  instalments  in  the  years 
detailed  in  the  lease,  and  it  would,  in  my 
opinion,  be  a  wrongly  strained  and  impro- 
perly forced  construction  of  them  to  read 
them,  as  defendant  contends  that  they  should 
be  read,  as  giving  a  perfect  mokurruree. 
The  provision  that  no  increase  will  be  de- 
manded is  not  unusual  in  ordinary  leases  or 
kubooleuts  for  short  periods,  and  refer  to 
that  condition  being  in  force  for  these 
periods.  I  think  my  view  in  this  case  is  con- 
firmed by  the  Sudder  Dewariny  Adawlut's 
decisions,  pp.  1572  and  1575  of  1859.  I  hold 
that  the  notice  under  Section  13  is  a  notice 
that  the  terms  of  the  lease  must  be  altered, 
if  the  relation  of  landlord  and  tenant  is  to 
continue;  and  that  includes  notice  of  the 
cancellation  of  Che  pre-existing  lease,  unless 
the  terms  be  so  altered. 


I  would  decree  this  appeal  widi  all 
costs  on  respondents;  but,  as  Mr.  Justice 
Phear  differs,  let  the  case  be  sent  by  the 
Registrar  at  once  for  a  third  voice  or  a  Full 
Bench. 

Mr,  Justice  Phear. — I  agree  with  Bilr. 
Justice  Bay  ley  as  to  the  first  point  of  the 
special  appeal ;  but  as  I  unfortunately  can* 
not  concur  with  him  in  his  final  conclusioii 
in  respect  to  the  remaining  part  of  the  case, 
I  give  my  own  views  in  a  separate  form. 

According  to  the  Sudder  Dewanny  Adaw* 
lut's  decision  in  1859,  page  1575,  the  word*, 
"year   after  year"   in   the   pottah  create 
yearly   tenancy  determinable   every  year 
the   option   of   either   party.      Therefore, 
these  words  stood  alone,  the  suit  for  enhance 
ment  would  lie  during  the  pendency  of 
pottah,  because  the  holding  would  then 
under  a  "  written  engagement,  not  specify! 
the  period  of  such  engagement,"  within 
terms  of  Section  13  of  Act  X.  of  1859. 
then  comes  the  question,  what  is  the  me 
ing  of  the  stipulation  "  after  this  in  no  mi 
ner  shall  enhancement  be  demanded'? 
can    hardly   be   said    to   refer  to   the  |tt] 
ments  or  instalments  to  be  made  in  the 
year,  because  it  is  conceded  that  they 
absolutely  fixed  and  incapable  of  enl 
ment.     It   was,    however,    urged   before, 
that  these  words  were  a  mere  common 
following  on  the  mention  of  the  rent, 
intended    only   to   give   emphasis   to 
preceded ;  so  that  the  whole  would,  in  cff 
run  thus :  "  You  shall  enjoy  the  land  at  thefii 
"  mentioned  rent,  and  until  I  enhance 
"  rent,   I   wilJ   not  ask   more   on  any 
"text,  and   you  shall   not   seek   abatem 
"for   any  reason."     This  construction 
tainly  does  not  recommend  itself  to  my 
I   cannot   help   thinking   that   the  Court 
bound,  if  possible,  to  give  effect  to  all 
vords  of  the  contract,  and  ought  not  re 
to  treat  any  portion  of  them  as  so  much 
less  verbiage ;  and  I  have  the  more  diffic 
here  in  acceding  to  the  view  that  the  cla' 
in  question  is  surplusage  and  mere  words 
course,    because    I   observe    that   both 
Native  Judges  below  have  considered  that 
even  operates  so  far  as  to  create  a  mok 
ruree  tenure. 

On  the  whole,  I  have  come  to  the  conci 
sion   that    the    words    under    considerati 
amount  to  an  undertaking  on  the  part  of 
landlord,  that,  during  the  whole  period  thai! 
he  should  allow  the  tenant  to  hold  on  und 
this  pottah,  he  would  not  enhance  the 
Then,  is  the  pottah  still  in  force?    I  a«« 
opinion  that  it  is.    Nothing  has  happened  I 
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pot  an  end  to  it,  unless  the  legal  notice  to  en- 
hance given  by  the  plaintiff  before  the  com- 
meocement  of  this  suit  amounts  to  such  a 
reasonable  notice  of  a  desire  to  terminate 
tjje  yearly  tenancy  as  is  contemplated  by  the 
Coart  in  Sadder  Dewanny  Adawlut's  deci- 
tton,  1859,  page  1 575.  It  seems  to  me  that  it 
is  not  so.  In  this  case,  no  doubt,  the  rent  is 
the  materia]  term  in  the  pottah,  and  a  notice 
of  alteration  of  that  may  be  said  to  be  really 
■4  notice  of  termination  of  the  pottah.  But 
it  might  have  been  otherwise ;  the  pottah 
Bight  have  contained  important  continuing 
Itiptlations  with  regard  to  repairs,  making 
tanks,  clearing  lands,  &c.,  in  which  case 
notice  of  enhancement  of  rent  would  not, 
my  judgment,  necessarily  have  implied 
termination  of  the  lease,  and,  therefore,  I 
k  it  does  not  of  itself  so  imply  it  in  any 


« 

With  these  views,  I  am  of  opinion  that 

landlord  is  still  bound  by  his  covenant, 

that,  therefore,  the  Court  ought  to  dis- 

ihe  appeal  with  costs. 
Mr,  Justice   'J r ever. — In  these  two  cases 

grants  made  by  the  zemindar  to  the  de- 
idant  are  of  two  gantee  jummas.     It  is 

:essary  to  enter  into  the  legal  incidents 
such  tenure,    that  is,   whether  they  are 

litary  in   their   nature  or  not,  for   that 

tion  is  not  raised  in  the  present  cases. 

only  contention  before  me  is  whether  the 

18  of  the  general  leases  debar  the  plaint 

-in.  the  eye  of  the  law,  the  representative 

the  zemindar,  the  grantor  of  them — from 

ing  the  rents  of  the  tenants.     I  am  of 

inion  that  the  terms  used  in  the  leases, 

cited  by  Mr.  Justice  Bay  ley,  debar  the 
intiff  from  enhancing  the  rent  of  the 
itee  jummas ;   and   that,  unless  they  do 

this  effect,  they  are  meaningless.     The 
cannot  adopt  a  mode  of  construction 
>ich  would  lead  to  this  result.     It  rather 

)ts  that  which  will  give  to  all  the  terms 
^  the  instrument  full  significance.     Under 

view,  holding  that  the  plaintiff  cannot 
ihance  the   defendant's   tenure,   I   concur 
th  Mr.   Justice   Phear  in   dismissing  the 
iciai  appeals  of  plaintiff  with  costs. 


The  T5th  March  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor,  H.  V.  Bay  ley, 
and  J.  B.  Phear,  Puisne  Judges, 

Appeal  (by  fwmt  of  the  defendants) — A 
c<Hie£eodant  made  a  respondent 


Case  No.  3107  of  1863.        ' ^ 

Special  Appeal  from  a  decision  passed  by  Mr.  /?. 
H,  Russell,  Judge  of  Midnapore,  dated  the 
14th  August  186 J,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District,  dated 
the  2ist  March  i86j. 

Sreemutty   Khermukuree  Dossee  (Plaintiff), 

Appellant, 

versus 

Nilambur  Mundul  and  others  (Defendants), 

Respondents. 

Bahoos  Gopeenath  Mookerjee  and  Mohendro 
Lall  Shame  for  Appellant. 

Bahoos  Chunder  Madhuh  Ghose,  Kalee 
Mohun  Doss,  and  Hem  Chunder  Banerjee 
for  Respondents. 

It  is  not  competent  to  certain  defendants  appealing  and 
making-  a  non-appealingf  defendant  respondent  between 
themselves,  to  open  out  that  portion  or  the  case  which, 
as  between  the  plaintiff  and  the  non-appealing*  de- 
fendant, has  not  been  appealed  against  {aissentiente. 
Bay  ley,  J.). 

Mr,  Justice  Bay  ley. — In  this  case,  plaint- 
iff sued  for  possession  of  certain  lands  as  the 
self-acquired  and  exclusive  property  of  the 
vendor  Bonomali,  on  the  allegation  of  the 
execution  of  a  deed  of  sale  in  his  favor. 

Plaintiff  made  the  alleged'  vendor  and 
other  parties  claiming  to  be  co-parceners 
with  the  vendor  defendant. 

The  alleged  vendor  in  his  answer  denied 
having  sold  the  property  to  plaintiff ;  he  also 
denied  the  execution  of  the  above  deed.  He 
further  pleaded  that  he  could  not  have  sold 
the  property,  as  it  was  joint  property  in  a 
joint  undivided  Hindoo  family,  and  not  his 
exclusively  to  sell. 

The  other  defendant  pleaded  to  the  same 
effect. 

The  Court  of  first  instance  held  that  the 
plaintiff's  deed  of  sale  was  genuine  and  au- 
thentic, and  that  the  property  conveyed  by 
the  deed  was  the  exclusive  and  self-acquired 
property  of  the  alleged  vendor.  The  first 
Court,  therefore,  decreed  plaintiff's  claim. 

The  alleged  vendor  did  not  appeal ;  but 
the  other  parties  did  so  on  the  ground 
that  the  property  was  joint  and  not  self- 
acquired,  and  that  the  alleged  vendor  could 
not  execute  the  deed,  and  that  it  was  not 
executed  at  all  by  him.  The  alleged  vendor 
was  made  a  respondent  by  his  co-defendants 
who  had  appealed,  and  thus  appealing,  object- 
ed under  Section  348  to  the  decree  of  the 
Court  of  first  instance. 

The  Lower  Appellate  Court  found  as  a  fact 
on  the  evidence  in  this  apj^eal  that  the  pro- 


aa8 


Civil 


THE  WEEKLY  REPORTER. 


Rulings.         [Vol.  IL 


pert}^  was  joint  and  not  self-acquired ;  and 
that  the  deed  of  sale  propounded  by  plaint- 
iff was  never  executed  by  the  alleged  vendor. 
The  Lower  Appellate  Court  accordingly  dis- 
missed plaintiff's  suit. 

Plaintiff  appeals  specially,  and  the  two 
points  urged  before  us,  and  very  well  argued 
by  the  pleaders  on  both  sides,  were — 

isi, — Could  the  Lower  Appellate  Court 
decide  this  case  when  the  alleged  vendor 
did  not  appeal  ? 

2nd. — Could  it  do  so  on  the  ground 
that  that  vendor,  appearing  as  a  respondent, 
had,  under  Section  348,  Act  VIIL  of  1859, 
a  right  to  be  heard  as  if  he  had  been  an 
appellant  ? 

I  think  that  the  result  of  this  case  as 
a  special  appeal  does  not  really  depend  on 
these  points ;  because  the  Lower  Appellate 
Court  found  as  a  fact,  from  the  evidence, 
that  the  deed  of  sale,  on  which  title  alone 
plaintiff  claimed,  was  never  executed ;  and 
that  the  property  was  joint,  and  not  the 
property  of  the  vendor. 

The  Lower  Appellate  Court  so  found 
upon  a  record  brought  in  appeal  before  it 
by  parlies  who  undoubtedly  did  and  could 
appeal,  namely,  the  co-sharers  in  that  joint 
property,  the  defendants  below. 

As,  on  their  appeal,  the  Lower  Appellate 
Court  found  this/ad^  that  of  itseft  was,  in  my 
opinion,  sufficient  in  order  to  authorise  it  to 
dismiss  plaintiff's  suit  as  it  did. 

The  Lower  Appellate  Court  does  not  record 
that  the  appeal  was  taken  up  as  that  of  the 
respondent,  co-defendant,  the  alleged  vendor. 
It  merely  says  that  he  appeared  as  respond- 
ent, and  objected  under  Section  348. 

I  think,  therefore,  the  special  appeal  may 
be  dismissed,  as  it  will  not  lie  against  the 
2\>ovt  finding  of/act. 

As,  however,  the  two  points  above  noted 
have  been  fully  and  well  argued,  1  would 
say  on  the  first  point  that,  under  Section 
337  of  Act  VIIL  of  1859,  I  think  the 
Lower  Appellate  Court  could  decide  as  it 
has  done,  on  the  appeal  of  the  co-sharers,  be- 
cause the  ''ground''  of  title  ''common  to 
air'  was  that  which  was  found  by  the  Lower 
Appellate  Court  to  exist,  viz.,  the  co-parceny 
of  the  appellants  in  the  property  sold,  and 
the  non-execution  and  invalidity  of  the  deed 
of  sale  by  which  the  property  of  the  appel- 
lant's co-sharers  was  purported  to  he  con- 
veyed to  plaintiff,  and  which  deed  was  plaint- 
iff's sole  ground  of  title. 

In  this  case  I,  of  course,  confine  myself 
primarily,  on  this  point,  to  the  words  of  the 
Statute  cited,   Section   337.    But   that   law 
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merely,  to  my  view,  carries  out  the  principle 
enunciated  in  Construction  997  andTaracWd 
Lahooree's  case,  dated  7th  June  1852,  page 
464  (13  lines  from  bottom),  and  in  subse* 
quent  decisions  of  the  late  Sudder  Comt, 
viz.,  "\n  all  cases  in  which  the  issuis  be- 
tween all  the  plaintiffs  and  all  the  defend* | 
ants  are  identical,  and  in  which  respective*] 
ly  the  parties  come  in  upon  the  same  h 
ests  and  upon  the  same  pleas,  thus  en( 
ing  in  one  common  suit,  a  single  defends 
who  takes  upon  himself  the  onus  of  api 
ing  on  the  full  amount  of  stamp  should 
allowed  to  assert  his  own  rights,  though 
co-defendant  is  unwilling  to  join  in 
appeal." 

Here,  plaintiff's  case  rested  solely  on 
deed  of  sale  which  he    propounded, 
alleged  vendor  who  did  not  appeal,  and 
co-parceners  who  did  appeal  (all  these  ps 
being  defendants  below),  put  in  issue 
the    identical   points: — Was    the    deed 
sale    executed  1    Was  the    property  joii 
Were   their    interests  then   not  the 
The  alleged  vendor,  defendant,  pleaded 
he  did  not  sell.  The  co-parcener's  defends 
pleaded  the  same.    The  alleged  vendor 
that  he  could  not  sell,  because  the  pro[ 
was  joint.    The    co-parceners  pleaded 
same.     Were    not    then    the    interests 
the  pleas  the  same  ? 

I  think  then  that,  both  by  Section  337, 
VIIL  of  1859,  and  by  the  force  of  prei 
decisions,  the  Lower  Appellate  Court 
decide  this  case    upon   the    appeal  of 
co-parceners. 

I  am  free  to  admit  upon  the  second 
that  I  do  not  think  that  a  defendant,  m^ 
respondent  by  a   co-defendant,   can 
within  the  purview  of  Section  348  as  "j 
respondent."     "  The"     respondent    in 
case  was  the  plaintiff  who  contested  with 
the  defendants  below   whether    he   shot 
or  should   not   have  possession  of  c( 
property  under  an  alleged  deed  of  sale, 
defendant    could     not    interplead    wiih 
co-defendant    below.     A  defendant,  who 
made   a  co-respondent  by  a   co-defcm 
who    is     an     appellant,     is     still    in 
legal     (or    illegal)    relation    of    defendi 
interpleading    with    a    co-defendant, 
although    in    the    appeal    such    defendi 
has  another  name  from  his  co-defendant  (t 
latter  being  called  appellant,  and  the  fc 
respondent),  such   respondent  is  not 
respondent  who  is  contemplated  to  be 
party  who,  as  respondent  in  the  appeal, 
be  heard  as  if  he  had  preferred  a  separate  1 
peal  from  such  decision.    He  is  more  a /f* 
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finU  than  a  real  party  to  the  appeal. 
This  last  is  the  respondent  who  has  to  con- 
duct a  fall  and  complete  contention  with  the 
appellanL 

Having  these  views  on  these  two  points, 
tliicb  I  have  given  under  the  circumstances 
pftbis  case,  still,  as  in  regard  to  the  main 
^  \n  this  special  appeal,  I  would  dismiss 
k  viih  costs  for  the  reasons  given  in  the 
^  part  of  this  judgment — viz.y  because 
have  no  power  to  interfere  on  the 
finding  of  fact  come  to  upon  the 
lence  on  the  record  before  the  Lower 
late  Court  on  the  appeal  of  those  who 
leaJlj  appellants. 

s  Mr.  Justice  Phear  differs  in  regard  to 
case,  let  the  Registrar  move  the  Chief 
Dee  to  refer  it  to  a  third  voice  or  other 
Bench. 

^  Justice  Phear. — In  this  case  I  have 

misfortune  to  differ  in  opinion  from  Mr. 

ice  Bayley.     I  understand  the  ground  of 

ial  appeal  to  be  essentially  this,  namely, 

the  judgment  of  the  Lower  Appellate 

was   bad   in   law   for  reversing  the 

of  the   decree  below;   whereas   that 

had  no  jurisdiction  to  deal  with  that 

except  so  far  as  it  affected  those  of 

riginal  defendants  who  appealed. 

>agh  the  case  comes  to  the  High  Court 

«ay  of  special  appeal,   it  is    substan- 

'  an  application  to  set  aside  the  decree 

Lower  Appellate  Court  so  far  as  it 

to  be  binding  between  the  special 

dlant  and  Bonomali,  the  original  defend- 

vho  did  not  appeal  below.     And  this 

is  necessary  for  the  protection  of  the 

appellant,  supposing  she  has  a  right 

protected,  because,  as  both  she  and 

di  are  parties  to  the  record,  all  the 

ial  findings  of  the  Appellate  Court  are 

ing  upon  them. 

think  the  ground  of  special  appeal  is 

the  part  of  the  special  respondents, 
points  were  made — 

I  That  Bonomali,  having  been  made  a 
ident,  no  matter  by  whom  or  for  what 
was  then  enabled,  under  Section  348 
VUI.  of  1859,  to  place  himself  in  the 
m  of  an  appellant ;  that  he  has  done 
and  that  thus  in  effect  all  the  original 
idants  have  become  appellants. 
jM.  That  the  decision  of  the  Lower 
)Bit  proceeded  on  a  ground  common  to  all 
i  defendants,  because  it  disposed  of  an 
be  m  which  all  had  joined,  and  that,  there- 
f,  the  Appellate  Court  was  enabled  by  Sec- 
*  337  of  Act  VIIL,  on  the  appeal  of  some 


only  of  the  defendants,  to  reverse  the  w4iole 
decree. 

It  seems  to  me  that  each  of  these  points 
exhibits  a  misconstruction  of  the  Statute. 

It  should  be  premised  that,  as  the  special 
appellant  had  no  hand  in  making  Bonomali  a 
co-respondent,  and  could  do  nothing  to  pre- 
vent his  being  so  made,  the  consideration  of 
the  isi  point  is  disembarassed  of  all  question 
as  to  estoppel. 

To  my  mind.  Section  348  simply  contem- 
plates the  case  of  a  respondent  who  has  ob- 
tained a  decree  in  the  Court  below  on  a  judg- 
ment which,  on  some  facts  or  some  issues, 
is  adverse  to  him ;  and  the  object  of  the  Sec- 
tion is  to  enable  him,  when  brought  into 
Court,  to  defend  his  decree  on  appeal,  if 
necessary,  for  the  purpose  of  keeping  it  in 
the  face  of  possibly  new  findings  of  the  Ap- 
peal Court ;  to  avail  himself,  at  the  last  mo- 
ment, of  any  objections  to  the  finding  of  the 
Judge  below,  whether  of  law  or  fact,  although 
not  previously  specified  in  the  same  way  as  he 
might  have  done,  had  he  been  appellant,  and 
had  duly  specified  them.  It  relieves  him  from 
being  forced  to  stand  or  fall  by  the  portions 
of  the  judgment  below  which  were  favorable 
to  him.  It  seems  to  me  that  this  was  very 
clearly  explained  in  the  judgment  of  the 
High  Court  given  in  the  case  of  Issur  Ghose 
versus  James  Hills,  reported  in  page  350  of 
Hay's  Reports,  1863.  I  do  not  think  that 
the  Section  in  any  way  operates  to  alter  the 
respondent's  relation  to  the  decree  below.  It 
does  not  transfer  him,  if  the  phrase  may  be 
used,  from  the  plaintiff's  side  of  it  to  the 
other,  or  vice  versd,  as  the  case  may  be.  And 
I  conceive  this  to  be  the  view  taken  by  the 
High  Court  in  deciding  that  the  Section  "  does 
not  apply  between  co-defendants,  but  solely 
as  between  appellant  and  respondent."  (See 
Sreemuttee  Buroda  Dossee  versus  Nobo  Go- 
paul  MuUick,  Legal  Rem.,  page  78.) 

Again,  it  appears  to  me  that  Section  337 
applies  only  to  those  cases  where  the  Court 
below  has  made  a  decree  against  several 
persons,  whether  plaintiffs  or  defendants, 
upon  a  finding  of  law  or  fact  which 
applies  to  all  the  persons  alike.  In 
such  a  case,  the  Section  enables  the  Court 
of  appeal,  on  the  application  of  any  one 
or  more  of  the  persons  decreed  against, 
to  afiSrm,  modifj',  or  reverse  the  whole  decree, 
as  well  with  regard  to  its  force  against  those 
who  did  not  appeal,  as  against  those  who  did. 
The  case  before  us  was  a  suit  to  obtain 
possession  of  land  which  the  plaintiff  alleged 
was  conveyed  to  her  by  the  first  defendant 
Bonomali.    Bonomali  denied  that  he  ever 
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ex^uted  such  a  conveyance.  The  other  de- 
fendants joined  in  this  plea,  and  further  al- 
leging that  the  land  in  dispute  was  the  joint 
property  of  themselves  and  Bonomali,  plead- 
ed that,  as  they  were  not  parties  to  the 
conveyance,  it  could  not  be  operative  against 
them.  The  Sudder  Ameen  decreed  in  favor 
of  the  plaintiff,  adversely,  no  doubt,  to  all  the 
defendants  alike;  but,  as  against  the  two 
sets  of  defendants  respectively,  the  decree 
was  based  on  widely  different  grounds.  As 
against  Bonomali,  it  was  based  on  the 
ground  that  he  had  executed  the  conveyance. 
This  of  itself  would  not  have  supported  a 
decree  against  the  other  defendants,  although, 
no  doubt  (as  was  ably  urged  before  us),  an 
opposite  finding  on  this  point  would  certain- 
ly have  decided  the  suit  in  their  favor.  It 
is  not  enough,  however,  that  the  suit  might 
have  been  determined  by  a  decision  of  the 
Court  upon  some  one  issue  common  to  all 
the  parties  decided  against;  still  less  that 
it  was  capable  of  being  so  reversed,  or  ac- 
tually was  so  reversed,  in  the  Appellate 
Court.  The  question  />,  was  it  so  determined 
in  the  Court  below?  and,  in  this  case,  I 
conceive,  the  answer  must  be  in  the  negative. 
The  finding,  which  was  the  sole  ground  of 
decision  against  Bonomali,  did  not  touch 
the  main  defence  of  his  co-defendants:  as 
against  them  something  quite  independent 
of  it  was  necessary,  and  accordingly  the 
Sudder  Ameen,  before  he  could  decree  against 
them,  was  obliged  to  find  that  they  had  no 
interest  in  the  land. 

Without  the  enactment  under  discussion, 
the  Appellate  Court  could  always  entertain 
appeals  brought  by  a  portion  only  of  the  per- 
sons aggrieved  by  a  decree  below,  so  far  as 
that  decree  affected  them  alone.  If  the  de- 
cree below  as  against  the  actual  appellants 
could  only  be  dealt  with  on  grounds  which 
applied  with  equal  force  to  its  validity  with 
respect  to  those  who  did  not  appeal  as  to 
those  who  did,  it  would  seem  anomalous,  and 
for  strong  reasons  undesirable,  that  it  should 
be  reversed  or  modified  as  against  the  one, 
but  be  left  in  full  force  against  the  other ; 
and  it  was  against  this  result,  as  it  seems 
to  me,  that  Section  337  was  intended  parti- 
ally to  provide.  The  words  of  the  enact- 
ment expressly  confine  the  jurisdiction  thus 
conferred  on  the  Appellate  Court  to  the  case 
where  the  decision  below  proceeded  on  a 
common  ground ;  and,  although  the  accruing 
benefit  is  consequently  somewhat  less  than 
that  measured  by  the  reasons  just  suggested, 
still  it  is  ea^y  to  see  that  much  inconveni- 
ence might  have  ensued  from  making  this 


jurisdiction  depend  upon  whether  or  not  the 
decision  of  the  Appellate  Court  itseU  nigU 
eventually  be  made  upon  such  a  ground. 

Lastly y  it  was  argued  that  no  ground 
special  appeal  had  been  shown  in  this 
because,  had  Bonomali  appealed,  the  r 
to  the  special  appellant  would  have  been 
same  as  at  present — that,  in  fact,  the  C 
having  decided  against  the  party  who 
peared,  notwithstanding  the  absence  of 
opponent,  it  must  be  presumed  d  fortiori 
it  would  have  done  so  had  the  opponent 
peared.     Be  this  as  it  may,  it  is  beside 
present  question..   If  my  view  of 
337  is  correct,  the  appellants  below 
not  bring  the  issue,  which  was  decid 
the  Sudder  Ameen  as  between  the  sj 
appellant  and  Bonomali,  before  the 
Appellate  Court,  because  it  was  not  the 
of   his  appeal  against  them;  therefore) 
Lower  Appellate  Court,  in  entertaining  < 
deciding  that  issue,  acted  without  j""^ 
tion. 

For  the  foregoing   reasons,  I  think 
the   decree   of  the  Lower  Appellate 
must  be  declared  to  have  no  operatii 
between  the  special  appellant  and  Bom 

Air.  Justice  Trevor, — The  question 
me   is  whether  it  is   competent  to 
defendants   appealing   and   making  t 
appealing  defendant  a  respondent 
themselves,  to  open  out  that  portion 
case  which,  as  between  the  plaintiff  ai 
non-appealing     defendant,     has    not 
appealed  against.     It  is  contended  that, 
under  Sections  348  and  337  of  Act  V 
1859,  such  a  course  of  procedure  is  admii 

It  appears  to  me  that  Section  348 
rules  that,  in  cases  which  are  partly 
in  favor  of  and  partly  against  a  person,! 
other  side  appeals,  he,  as  respondent, ' 
titled  to  take  any  objection  which  he 
have  taken  if  he  had  preferred  a 
appeal'from  such  decision.     It  conseqi 
is  quite  Inapplicable  to  the  present  case. 

Looking   to   Section    337,    it   mla 
when  there  are  two  or  more  defcndai 
a  case,  and  the  decision  of  the  Lower 
proceeds  on  any  ground  common  to  slk 
one  of  the  defendants  may  appeal 
the  whole  decree.     In  the  present  ca 
judgment  of  the  Lower  Court  was 
against  Bonomali  on  the  ground  of  t 
ecuiion  by  him  of  a  deed  of  sale,  and 
the  others  on  the  ground  that  they  op 
the   plaintiff's   enjoyment   of   his  p 
wrongfully.     The  ground  on  which  tk 
si  on  was  given  was  not  common  to 
therefore  Section  337  does  not  apply. 
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it  appears  to  me  quite  clear  on  prin- 

that  appellants  can  only  appeal  regard- 

their  own  rights  which  have  been  in- 

by  a  decree  which  appears  to  them 

;  and  that,  consequently,  it  was  not 

ent  to  the   appellants    in  the    case 

us  to  open    out   any    question    as 

jrenuineness  of  the  deed  executed  by 

all  who  did  not  appeal;  they  could 

qoestion  the  extent  of  the  rights  which 

jbeen  declared  to  belong  to  Bonomali 

detriment. 

r  this  view,  I  concur  with  Mr.  Jus- 
in  thinking  that  the  decree  of  the 
?ate  Court  as  between  the  plaintiff  and 
li  has  no  legal  operation.     As,  how- 
it  is  necessary  for  the   Lower  Court 
:eniiinc  what  was  the  extent  of  Bono- 
rights  really  covered  by  the  deed  of 
H  questioned  by  him,  the  case  itiust 
iited  to  the  Judge  for  enquiry  upon 
nt;  and  judgment  must  be  passed  in 
s   favor    in    accordance    with    the 
come  to  on  it. 


v^ 


The  i6ih  March  1865. 

Present : 

foD'ble  C.  B.  Trevor  and  G.  Campbell, 
Puisne  Judges, 

apoJs  and  Agenta— Presumption* 

Case  No.  1410  of  1864. 

Appeal  from  a  decision  passed  by  Baboo 
\k  Chunder  Deb,  Principal  Sudder 
of  the  24'Pergunnahs,  dated  the  4th 
1864,  reversing  a  decision  passed  by 
L  C,  Bell,  Sudder  Ameen  of  that  Dis- 
dated  the  $th  June  1863, 

Narain  Potdar  (Plaintiff),  Appellant, 

versus 

th  Shaha  and  others  (Defendants), 
Respondents, 

Anund  Gopal  Paleet  for  Appellant. 

None  for  Respondents. 

admission  of  an  agfcncy    to    sell    will    not 
\j  raise  apresumption  of  an  authority  to  buy 
or  otherwise  to  pledge  the   credit  of  the 

illants,  plaintiffs,  seek  to  render  cer- 
rties  liable  for  debts  incurred  by 
\x.  They  rely  on  the  admission  of 
fendants  that  they  employed  the  agent 
I  prodace.  But  they  have  not  shown 
tbit  express  authority  to  pledge  the 


credit  of  the  defendants  was  given  to  the 
agent,  or  that  the  defendants,  by  their  course 
of  dealing,  have  impliedly  recognised  any 
such  authority.  A  mere  admission  of  an 
agency  to  sell  will  not  necessarily  raise  a 
presumption  of  an  authority  to  buy  on  credit, 
or  otherwise  to  pledge  the  credit  of  the 
principal.  The  appeal  is,  therefore,  dis- 
missed. 


The  1 6th  March  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Eyidence— Documents  added  to,  bnt  still 
partially  s^enuine. 

Case  No.  1576  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Doorga  Pershad  Ghose,  Principal  Sudder 
Ameen  of  Nuddea^  dated  the  30th  March  1864, 
affirming  a  decision  passed  by  Baboo  Goopee- 
nath  Bose,  Moonsiff  of  that  District,  da  ted 
the  30th  January  1862, 

Surbomungula  Dossee  (Defendant), 
Appellant, 

versus 

Maharajah  Sutesb  Chunder  Roy  (Plaintiff), 

Respondent, 

Bahoos  Motee  Lall  Mookerjee  and  Hem 
Chunder  Bannerjee  for  Appellant. 

Baboos  Sreenath  Doss  and  Bhuggobutty 
Churn  Gkose  for  Respondent. 

A  document  found  to  have  been  subsequently  added 
to,  yet  in  some  degree  accepted  as  genuine,  is  not  inad- 
missible in  evidence. 

Perpetual  leases  for  building  are  only  protected  as 
held  at  a  fixed  rate,  when  the  rent  is  fixed  by  the 
original  leases. 

A  review  was  admitted  on  production  of 
fresTi  evidence,  viz,,  among  other  things,  a 
kubooleut.  The  Court,  on  examination,  found 
that  matter  had  been  subsequently  added 
beneath  the  original  kubooleut,  and  that  it 
could  not  be  considered  a  document  binding 
between  the  parties;  but  that,  nevertheless, 
being  in  some  degree  accepted  as  genuine, 
it  was  evidence  quantum  valeat.  Appel- 
lant objects  to  its  reception  in  evidence ;  but 
we  think  there  is  no  reason  in  law  to  debar 
the  Court  below  from  weighing  the  document 
as  evidence. 

It  is  also  urged  that,  inasmuch  as  houses 
were  built  on  the  land  with  plaintiff's  know- 
ledge, defendant  is  entitled  lb  hold  at  a 
fixed  rate.    But  the   law  only  protects,'  as 
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helfi  at  a  fixed  rate,  perpetual  leases  for  build- 
ing when  the  rent  was  fixed  by  the  original 
leases :  in  this  case  the  alleged  lease  at  a 
fixed  rate  is  found  Xo  be  a  forgery. 

We  think  it  necessary,  however,  to  remand 
the  case  to  enquire  whether  all  the  land  is 
"Bastoo,"  or  what  is  its  character?  The 
Court  below  has,  it  appears,  assumed  in  that 
evidence  that  all  the  land  is  Bastoo.  The 
new  assessment  must  be  paid  after  ascer- 
taining the  character  of  the  land,  and  the 
rates  prevailing  for  each  quantity. 

Remand  accordingly.     . 


The  1 6th  March  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Raj  of  Keonghur  (Succession  to)— Family 
custom  (sons  by  low-caste  wives). 

Case  No.  287  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr, 
R,  N,  Shore,  Superintendent  of  Tributary 
Mehals  in  Zillah  Cuttack,  dated  the  2jrd 
November  1863. 

Ranee  Bistooprea  Patmohadea  (Plaintiff), 

Appellant, 

versus 

Basoodeb  Dull  Bewartee  Patnaik,  Guardian 
of  Rajah  Dhunonjoy  Bhunj,  minor,  and 
others  (Defendants),  Respondents, 

Mr,  R.  T,  Allan  and  Baboos  Dwarkanath 
Mitter  and  Mohendro  Lall  Shome  for 
Appellant. 

Mr,  R,  V,  Doyne  and  Baboos  Unnoda 
Per  shad  Bannejee,  Onookool  Chunder 
Mookerjee,  Tarucknaih  Sein,  and  Nilma- 
dhuh  Sein  for  Respondents. 

Suit  laid  at  Rs.  35,009-2-11. 

Suit  for  the  Kaj  of  Keongfhur.  Held  upon  the 
evidence  that  there  was  no  proof  of  the  adoption  set  up 
by  the  plaintiff  on  behalf  of  her  son. 

According  to  the  family  custom  of  the  Raj,  the 
sons  of  a  Rajah,  by  wives  of  a  lower  caste  than  the 
Rajah,  rank  after  the  sons  by  wives  of  the  same  caste 
as  the  Rajah. 

This  is  a  suit  for  the  Raj  of  Keonghur, 
one  of  the  Cuttack  Tributary  Mehals.  The 
suit  was  instituted  in  the  first  instance,  under 
the  provisions  of  Regulation  XI.  of  181 6, 
before  the  Superintendent  of  the  Tributagr 
Mehals,  and  this  appeal  is  preferred  from  his 
decision. 

The  plaintiff  is  the  widow  of  the  late 
Rajah  Gudadhur  Narain   Bhunj,  who  ap- 


pears to  have  died  suddenly  of  cholera  vhile 
performing  a  pilgrimage  at  Tribeni,  on 
the  nth  Choitro  1268,  corresponding  wifl 
23  rd  March  1862.  The  plaintiff  claims  llij 
Raj  in  behalf  of  a  minor,  Bindabun  Chandi 
Bhunj,  a  nephew  of  the  Rajah  of  Mohj| 
bhunj,  who,  she  alleges,  was  adopted  as^ 
son  by  her  late  husband  on  the  aolh  Falj 
1268,  in  the  town  of  Balasore.  The  deft 
ant,  Dhunonjoy  Bhunj,  is  said  to  be  the 
of  the  late  Rajah  by  a  Phoolbehaee 
riage,  and  his  right  to  succeed  to  his 
has  been  recognised  by  the  Superintend! 
the  Tributary  Mehals  and  by  the  G01 
ment,  and  consequently  he  is  now  in 
sion  of  the  Raj. 

The  Superintendent  of  the  Tributary 
hals  was  of  opinion  that  the  allegation 
the  adoption  of  the  minor  Bindabun  ' 
der  'Bhunj  by  the  late  Rajah  was  "  a 
hood  from  beginning  to  end  ;"  and  he,] 
cordingly,  dismissed  the  plaintiffs  suit 

The   whole   question   before  us  on 
appeal  relates  solely  to  this  adoption, 
the  arguments  which  have  been  urg< 
favour  of  the  plaintiff's  case  have  t\ 
far  beyond  this  point ;  the  pl^ntiff's 
contending  that  the  truth,  as  to  the  fi 
the  adoption,  depended  very  materially 
thS  question  whether  the  defendant 
son  of  the  late  Rajah,  and,  if  a  son, 
he  was  born  of  such  a  marriage  as 
him  to  succeed  to  the  Raj  on  the  d< 
his  father?     We  did  not  like  to 
plaintiff's  vakeels  in  the  course  of  tbeil 
guments  upon  these  points;  but  we 
opinion  that  it  is  not  necessary  for  us 
fully  into  these  questions  until  we  arc 
fied  that  the  adoption  of  Bindabun  Chi 
Bhunj  did  take  place.    Even  if  the  d< 
ant  could  not  prove  that  he  was  th« 
Rajah's  son,  and  such  a  son  as  would  ' 
titled  to  succeed  to  the  Raj,  it.  woulj 
follow  that  the  plaintiff's  claim  for  Bin(* 
Chunder  to  be  the  late  Rajah's  adopt< 
is  to  be  at  once  taken  for  granted, 
plaintiff's  claim  must  stand  or  fall  u] 
own  merits,  independent  of  the  sufficil 
or  otherwise  of  the  defendant's  title; 
more  so  as  it  may  be  admitted,  and 
deed  admitted  by  the  defendant's  vak« 
the  course  of  the  argument,  that  the  d< 
ant  was  not  such  a  son  as  would  have  I 
title  to  succeed  to  the  Raj,  if  the  late 
had  left  any  son  by  his  regular  wiv 
even  if  the  late  Rajah  had  adopted  ij 
The  defendant   is  a  son  by  a  wife 
lower  'caste   than   that  of  the  late  R 
and    the    sons   of   such   wives  adniW 
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mk  below  and  after  the  sons  by  wives  of 
the  same  caste  as  the  Rajah.  It  may  even 
kadmJlted,  still  further  that,  in  the  usual 
jCOorse  of  things,  the  Rajah  would  probably 
jfeve  adopted  a  son,  if  he  was  satisfied  that 
would  not  have  issue  by  the  wives  of  his 
caste;  and  it  is  probable,  looking  to 
;dents  in  former  cases  of  adoption,  that, 
tbe  Rajah  had  adopted  a  son,  he  would 
in  all  probability,  have  adopted  a  son 
the  family,  of  the  Rajah  of  Mohur- 
ij,  to  which  the  alleged  adopted  son 
iabun  Chunder  belongs ;  and  it  is  quite 
ible  that  the  Rajah  may  even-  have  made 
overtures  to  that  effect,  as  is  stated  in 
evidence,  as  it  is  shown  that  he  had 
Ij  married  four  wives,  and  had  no 
Idren  by  any  of  them.  But  the  question 
to  whether  the  adoption  of  Bindabun 
ider  took  place  would  still  be  an  open 
tioQ ;  and  it  is  to  this  question  that  atten- 
must  first  be  given. 

usual  in  this  country,  there  is  no  lack 
I  direct  evidence  to  prove  the  adoption, 
impressed  upon  us  that  this  evidence 
its  of  the  depositions  of  several  of  the 
^pal  officers  of  the  Raj  of  Keonghur, 
[wtil  as  of  the  Raj  of  Mohurbhunj,  and 
of  independent  witnesses  unconnected 
either  Raj ;  and  that  it  is  supported  by 
statements  of  the  widow  of  the  late 
;  and  that  it  is  further  corroborated  by 
woomuiee  puttro,  or  letter  of  the  late 
*  ;  alleged  to  have  been  written  on  the 
of  his  death  to  his  widow,  in  which  he 
her  of  the  adoption  having  taken 
^}  and  desires  her  to  give  effect  to  it. 
is,  on  the  other  hand,  contended  that 
fetter  to  the  Ranee  is  a  forgery;  that 
not  written  by  the  orders  of  the  Rajah 
fore  his  death,  but  has  been  subsequent- 
kcoded  by  the  Mohurbhunj  Rajah,  in 
to  support  the  title  of  his  nephew, 
in  proof  of  this,  defendant's  vakeels 
to  the  fact  that  the  letter,  though 
tbe  iiih  Choitro  1268,.  corresponding 
^laxth,  was  not  publicly  put  forward 
tht  month  of  June.  While,  on  the 
hand,  they  show  that  another  letter 
tbe  late  Rajah,  also  dated  on  the  nth 
was  posted  on  the  12th  Choitro  at 
regular  Post  Office  near  Tribeni,  and 
^d  to  the  Superintendent  of  the 
Mehals,  in  which  the  Rajah, 
^g  to  bis  approaching  death,  distinctly 
tes  that  his  son,  Dhunonjoy  Bhunj,  the 
lant,  is  the  legal  successor  to  the  Raj. 
letter  was  received  in  the  usual  course 
*be  poeL    It  vas  followed  by  another, 


dated  the  12th  Choitro,  containing  an  ^rzee 
from  two  chuprassees  belonging  to  the  estab- 
lishment of  the  Superintendent  of  the  Tri- 
butary Mehals,  who  had  been  appointed  to 
accompany  the  Rajah  to  Tribeni,  in  which 
allusion  is  made  to  the  letter  of  the  pre- 
vious.day,  and  to  the  dying  expressions  of  the 
late  Rajah  in  favor  of  his  son  Dhunonjoy 
Bhunj.  This  letter  was  posted  on  the  same 
day  on  which  it  is  said  to  be  written,  and  also 
reached  in  usual  course.  It  is  very  important 
to  determine  which  of  the  two  letters  of  the 
nth  Choitro  is  the  genuine  letter  of  the 
Rajah.  If  that  put  forward  by  the  defend- 
ant was  written  by  the  Rajah,  there  is  an 
end  of  the  adoption.  It  is  impossible  that 
if  the  Rajah  had,  as  is  alleged,  formally 
adopted  the  minor  Bindabun  Chunder  at 
Balasore  on  his  road  to  Tribeni,  he  would 
have,  on  his  death-bed  at  Tribeni,  a  few  days 
after,  made  no  allusion  to  that  adoption,  but 
set  up  Dhunonjoy  Bhunj  as  his  successor. 
The  case  for  the  plaintiff  is  that  this  letter, 
as  well  as  the  urzee  of  the  chuprassees,  was  a 
fraud  and  conspiracy  concocted  in  order  to 
defeat  the  rights  of  Bindabun  Chunder 
by  the  dewan  of  the  late  Rajah,  called  the 
Bebarta  Chunder  Seekur  Roy  Mohaputter, 
who,  by  setting  up  a  claim  in  favor  of  Dhu- 
nonjoy, wished  to  obtain  the  management  of 
the  Raj  in  his  own  hands,  and  thereby  to 
secure  his  own  advantage  and  profit.  It  is 
said  that,  in  furtherance  of  this  conspiracy, 
he  despatched  these  two  letters  of  the  nth 
and  1 2th  from  Tribeni  duly  registered,  and, 
making  the  best  of  his  way  back,  first  visit- 
ed the  Maharajah  of  Mohurbhunj,  before 
whom  he  made  no  allusion  to  the  letters,  but 
admitted  that  Bindabun  Chunder  was  the 
rightful  successor  to  the  Raj ;  and  that  he 
then  returned  to  Keonghur,  and  openly  set  up 
the  minor  Dhunonjoy  on  the  guddee  in  defi- 
ance of  the  wishes  of  the  Ranee  and  the 
officers  of  the  Raj,  and  in  direct  contraven- 
tion of  the  orders  of  the  Superintendent  of 
the  Tributary  Mehals,  who  repeatedly  direct- 
ed him  to  appear  with  Dhunonjoy  Bhunj  at 
Cuttack,  and  there  await  the  orders  of  the 
Superintendent. 

We  have  given  all  the  circumstances  of 
the  case  our  most  careful  consideration,  and 
are  not  satisfied  that  the  Bebarta  in  any  of 
these  proceedings  acted  dishonestly.  It  does 
not  appear  that  he  had  any  reason  for  sub- 
serving the  interests  of  the  minor  Dhunon- 
joy in  reference  to  those  of  Bindabun  Chun- 
der. The  former  was  not  a  person  of  any 
rank  or  influence,  while  the  laiter  was  sup- 
ported by  the  whole  power  of  the  Mohur- 
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M^ulvie  Syed  Emdad  Alt  Khan,  Principal 
Sudder  Ameen  of  that  District^  dated  the  3rd 
September  1863, 

Sheikh  Ahmedoolla  (Defendant),  Appellant^ 

versus 

Hur  Churn  Pandah  and  others  (Plaintiffs), 

Respondents. 

Mr,  y.  Baptist  and  Moonshee  Ameer  Ali 

for  Appellant. 

Baboo  Luckhee  Churn  Bose  for  Respondents. 

A  suit  for  damages  to  recover  the  value  of  personal 
property  plundered  and  other  consequential  damages,  is 
governeid  by  the  limitation  prescribed  by  Clause  16,  Sec- 
tion I,  Act  XIV.  of  1859. 

The  objection  as  to  the  measure  of  damages  assessed 
by  the  Lower  Appellate  Court  is  not  admissible  in  special 
appeal. 

This  is  a  suit  for  damages  on  account  of 
property  which  had  been  plundered  by  the 
defendants,  for  which  act  they  had  been 
punished  under  the  Criminal  law. 

The  Lower  Courts  gave  plaintiff  a  decree. 

Defendant  now  appeals  specially,  urging 
that  the  present  is  a  suit  for  damages  for 
injury  to  personal  properly,  and,  therefore, 
should  have  been  brought  within  one  year 
from  the  time  the  cause  of  action  arose. 

We  are  clearly  of  opinion  that  a  suit  for 
damages  to  recover  the  value  of  personal 
property  plundered  and  other  consequent 
daiQages  is  in  no  sense  a  suit  for  damages 
on  account  of  injury  to  personal  property 
within  the  meaning  of  Clause  2,  Section  2 
of  Act  XIV.  of  1859.  The  cases  of  Saduk 
Mundul  versus  R.  Watson  and  Co.,  and  Jugo- 
bundoo  Dutt  versus  Maseyk,  decided  by  this 
Court  severally  on  the  26th  August  1863, 
and  the  22nd  February  1864,  clearly  estab- 
lish this  point,  and  lay  down  that  the  period 
of  limitation  applicable  to  suits  of  this 
nature  is  six  years  as  mentioned  in  Clause  1 6 
of  Section  i  of  Act  XIV.  of  1859,  "^  other 
limitatioif  being  expressly  provided  for  them 
by  that  Act.  The  Qther  point  taken  up 
by  special  appellant,  as  to  the  measure  of 
damages  assessed  by  the  Judge,  is  not  one 
admissible  in  special  appeal.  -We,  there- 
fore, reject  this  special  appeal  with  costs. 


The  17th  March  1865. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G. 

Campbell,  Puisne  Judges, 
Suit  for  possession  (by  lakherajdar). 

Special  Appeals  from  a  decision  passed  by  Mr, 
y .  R,  Musprdtt,  Judge  of  Purneahf  dated  the 


1 1  th  Ju  ty  1 86 4t  affirming  a  decision  potud  bf 
Moulvie  Abdool  Rubh,  Officiaiing  Prindpd 
Sudder  Ameen  of  that  District,  dated  iluyitk  | 
September  1863. 

Case  No.  2848  of  1864.  * 

Bibee  Reazoonissa  (Defendant),  Appellmt^ 

versus 

Sheikh  Hossein  Buksh  and  others  (PlaiiUii 

Respondents, 

Mr.  R.  T,  Allan  and  Baboo  Sreenath 

for  Appellant. 

Baboos  Kishen  Kishore  Ghose^  Greeja 
ker  Mojoomdar,  and  Kedarnaih  MoJH 
dar  for  Respondents. 

Case  No.  2849  of  1864. 
Bibee  Reazoonissa  (Plaintiff),  Appellant, 

versus 

Motee  Singh  and  others  (DefendanU), 
Respondents. 

Mr,  R,  T,  Allan  and  Baboo  Sreenath 

for  Appellant. 
Baboos  Kishen  Kishore  Ghose,  Greeja 

ker  Mojoomdar,  and  Kedarnaih  Mop 

dar  for  Respondents. 

A  person  suing  as  lakherajdar  for  possession  <rf 
of  which  he  has  been  dispossessed  by  the  leinin^ 
not  entitled  to  a  decree  merely  on  the  ground 
possession  after  the  resumption  proceedmgs,  buton 
of  possession  several  years  before  resumption. 

The  plaintiff  in  these  cases,  as  laW 
dar,  sued  for  possession  of  certain  laads^ 
which  he  has  been  always  in  possession, " 
of  which  he  has  been  dispossessed  by 
zemindar,  defendant. 

The  zemindar  pleads  that  the  lands  are! 
mal  lands ;  that  the  plaintiff,  after  resan 
tion,  got  possession  of  them  fraudulei 
for  some  years  ;  but  t^at  he  is  now  in  poa 
sion,  and  plaintiff's  present  claim  shoald 

dismissed.  . 

The  first  Court  found  that  the  lands  cim 
ed  had  for  a  long  time  been  in  possessioffj 
the  plaintiff  as  a  portion  of  his  lakheraj  esr 
and  that  defendant  dispossessed  him  iilef 
of  the  same.     The  Principal  Sudder  Ar 
therefore,  gave  plaintiff  a  decree. 

The  Judge,  on  appeal,  simply  found  ihall 
plaintiff  was  in  possession,  and  that  the ' 
fendant  illegally  dispossessed  him.  He.  th< 
fore,  upheld  the  Lower  Court's  judgment 

-The  defendant,  the  zemindar,  now  app* 
speciallv,    urging   that   the   finding  of 
Judge  is  insufficient;  that  he  merely 
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they  were  in  possession  after  the  resump- 
piDceedings,  which  is  admitted  by  him, 
vbjch  is  qaite  insufficient  to  entitle  him 
a  decree. 

I  We  think  that    the   Judge   should   have 
i,  as  has  the  Principal  Sadder  Ameen, 
ether  the  plaintiff  has  for  a  long  series  of 
\  before  resumption  that  is,   been   in 
ssion  of  the  land  as  lakherajdar  or  not ; 
clearly  proves  this,  he  is  clearly  en- 
to  possession  under  his  title,  the  validi- 
wbicb  may  hereafter,  at  the  suit  of  the 
idar,  if  the  tenure  be  one  of  a  nature 
uing  such  a  step  on  his  part,  be  enquir- 
[iDto ;  but  the  finding  of  possession  of  the 
itlff  after  resumption  alone  is  clearly  in- 
dent.   We,  therefore,  remit  the  case  for 
lear  finding  as  above  suggested. 


The  17th  March  1865. 

Present : 

Hon^le  F.  B.  Kemp  and  F.  A.  Glover, 
Puisne  fudges, 

for   khas    possession  —  Declaration   of 
It  to  receive  rent  from  admitted  tenants. 

Case  No.  2044  of  1864. 

^*tf/  Appeal  from  a  decision  passed  by  Mr, 

C.  Fletcher^  y^idge  of   West  Burdiuan, 

^ei  the  bgth  April  1864,  reversing  a  deci- 

passed  by  Baboo  Banee  Madhub  Shome, 

tncipal  Sudder  Ameen   of  that  District ^ 

the  2ist  *^anuary  1862. 

Mohun  Gossain  (Plaintiff),  Appellant^ 

versus 

Chunder  Banerjee  and  others  (Defend- 
ants), Respondents, 

\hoo  Nilmadhuh  Sein  for  Appellant. 

Obhoy  Churn  Base  and  Bungshee 
Dhur  Sein  for  Respondents. 

■D*  whose  suit  for  khas  possession  is  dismissed, 
led  to  a  declaration  of  his  right  to  receive 
of  the  proprietary  title,  i,  e.,  to  receive  rent, 
who  admit  tenancy. 

is  was  a  suit  for  khas  possession  of  a 
ty  purchased  in  execution  of  a  decree. 
|in  claimants  set  up  a  title — some  under 
*  of  gift,  some  under  a  mokurruree  lease, 
)iDe  under  deeds  of  sale.    These  claims 
fonnd  to  be  valid,  and  the  suit  for  khas 
lion  was    dismissed.    The   Court  of 
ince,  however,  extra-judicially  ruled 
plaintiff  would  be  entitled  to  re- 
possession of  the  proprietary  title,  or, 


in  other  words,  that  he  might  receive^rent, 
from  those  who  admit  tenancy. 

The  Judge  reversed  this  portion  of  the  de- 
cision of  the  Lower  Court,  and  we  think  he 
was  right  in  so  doing.  The  plaintiff  sued  for 
khas  possession,  and  his  suit  must  be  decided 
upon  the  ground  upon  which  he  based  it.  A 
decision  of  the  late  Sudder  Court,  dated  i  ith 
August  1857,  Kalee  Sunker  Bhuttacharjee, 
is  in  point.  Appeal  dismissed  with  costs  and 
interest. 


The  20th  March  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Appellate  Court  (Powers  of) — ^Timefor  filings 
documents  (Enlargfement  of,  by  Court  of  first 
instance)— IBvidence  (Copies  of  documents). 

Case  No.  1824  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
W,  H.  Brodhurst,  Judge  of  Sarun^  dated  the 
2gth  March  1864^  reversing  a  decision  passed 
by  Moulvie  Itrut  Hossein  Khan,  Principal 
Sudder  Afneen  of  that  District,  dated  the  2$th 
April  1863, 

Gour  Surun  Doss  (PlaintiflF),  Appellant^ 

versus 

Kanhya  Singh  (Defendant),  Respondent, 

Mr,  R,  T,  Allan f  Moonshee  Ameer  Ali, 
and  Baboo  Kissen  Succa  Mookerjee  for 
Appellant. 

Baboos  Grish  *  Chunder  Ghose  and  Kalee 
Mohun  Doss,  and  Moulvie  Syud  Mur- 
humut  Hossein  for  Respondent. 

An  Appellate  Court  has  no  power  to  interfere  with  an 
order  of  a  Court  of  first  instance,  enlarging  the  time  for 
filing  documents. 

Authenticated  copies  of  documents,  of  which  the 
orieinals  are  filed  m  another  suit,  are  admissible  in 
evidence  when  not  objected  to  by  the  other  side. 

The  special  appellant  in  this  case  (plaint- 
iff iu  the  Court  below)  sues,  as  purchaser 
of  the  equity  of  redemption  of  certain  vil- 
lages, to  release  the  mortgaged  property,  on 
payment  of  the  sums  advanced  by  the  mort- 
gagee. His  statement  is  that  Gholam  Nuz- 
zuff  Khan,  the  original  owner,  mortgaged, 
on  24th  September  1804,  an  8-annna  share 
in  mouzah  Russoolpore,  the  entire  mouzah 
of  Mahomedpore,  with  another  mouzah  called 
Hakkooum,  to  one  Bhugwan  Koer,  who, 
on  his  part  and  on  the  same  day,  executed 
an  "  ekrar"  or  agreement,  binding  himself  to 
release  the  lands  on  payment  of  the  moneys 
advanced.  * 
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Bftth  these  documenls  were  duly  regis- 
tered, first  by  the  Cazee,  and  afterwards  by 
the  Registrar  of  Deeds. 

On  the  24th  February  1807,  another  deed 
of  conditional  sale  was  executed  between  the 
same  parties  on  account  of  mouzah  Sootea  ; 
and,  in  the  same  month  in  the  year  1807,  the 
two  mortgage  deeds  were  consolidated,  and  a 
fresh  deed  drawn  up  in  favor  of  the  son  of 
the  original  mortgagee,  Gunga  Gobind. 

In  a  word,  the  proprietor  Gholam  Nuz- 
zufiF  Ali  received  altogether  advances  to  the 
amount  of  Rs.  4,235,  for  which  he  exe- 
cuted deeds  of  mortgage  on  the  three  above- 
mentioned  mouzahs,  the  two  last  acknow- 
ledgments being  dated  7th  September  1808 
and  9th  March  18 10. 

The  question  in  dispute  is  whether  these 
conveyances  were  simple  mortgages  or  abso- 
lute sales. 

In  support  of  the  latter  position,  it  is 
contended  that,  in  an  execution  of  decree 
case,  the  propertynow  in  suit  was  attached 
as  belonging  to  Gunga  Gobind  ;  and  although 
Mohun  Singh,  the  father  of  the  defendant, 
filed  the  eki'arnamahs  of  1810,  and  the  two 
zur-i-peshgee  leases  of  1820  and  1833,  ^^^ 
other  documents  to  show  that  the  judgment- 
debtor  had  no  absolute  right  in  the  lands, 
and  had  sold  his  rights  as  mortgagee  to  him 
(Mohun  Singh),  and  although  the  represen- 
tative of  Gholam  Nuzzuff  Ali,  the  original  pro- 
prietor, likewise  objected,  the  sale  was  allow- 
ed to  proceed,  and  Gunga  Gobind's  rights  and 
interests  in  the  property  were  disposed  of. 

To  prove  that  the  sales  made  by  Gholam 
Nuzzuff  Ali  were  conditional  and  not  abso- 
lute, the  special  appellant  filed  copies  of  the 
ekrars  of  1804  and  1809.  The  first  C*ourt 
received  them  in  evidence,  and  held  that  the 
conveyances  to  Bhugwan  Koer  were  mort- 
gages only,  and  not  out-and-out  sales.  - 

But  the  Judge,  although  no  objection  was 
taken  by  the  other  side,  considered, /rj/,  that 
these  documents  had  not  been  filed  in  pro- 
per time,  and,  secondly,  that  being  copies 
they  were  not  receivable  in  evidence.  He 
decided,  therefore,  that  there  was  no  reliable 
evidence  as  to  the  nature  of  the  sales,  and, 
as  plaintiff  had  failed  to  make  out  his  case, 
dismissed  the  suit,  reversing  the  orders  of  the 
Principal  Sudder  Ameen. 

It  is  urged  in  special  appeal : — 

(i.)  That  the  Judge  was  wrong  in  re- 
fusing to  receive  these  copies.    And, 

(2.)  That  the  decision  of  1837  had 
nothing  to  do  with  these  documents,  and  did 
not  in^idatelhem. 


With  regard  to  the  first  objection,  we 
think  that  the  Judge  was  \m)ng.  The 
Court  of  first  instance  was  folly  justified  in 
enlarging  the  time  for  filing  the  docoments^ 
if  it  so  pleased  ;  and  the  Judge  had  Dopowa 
to  interfere  with  such  an  order.  Thedli« 
jection,  that  the  copies  were  not  receivable^ 
was  not  taken  by  the  other  side  either  in 
original  case,  or  in  the  grounds  of  appeal 
the  Judge,  and  the  special  appellant 
therefore,  no  opportunity  given  him 
explain  the  reason  why  the  originals  were 
forthcoming.  It  appears,  moreover,  from 
record,  that  the  originals  were  in  existi 
but  being  filed  in  another  suit  by  Mohi 
Singh,  could  not  be  given  to  the  sj 
appellant.  This  explanation  would,  of  coai 
have  been  satisfactory ;  and  it  appears  to' 
unjust  to  deprive  the  special  appellant  of' 
benefit  of  it,  and  to  take  him  by  surprise, 
the  Judge  has  done,  by  refusing  the  c( 
without  any  objection  being  taken  to 
by  the  other  side.  We  observe,  moi 
that  these  copies  came  from  their  pi 
custodian,  the  Registrar  of  Deeds,  and 
duly  and  properly  authenticated. 

With  regard  to  the  second  objection, 
can  be  shown  that  the  ekramamahs  in  qi 
tion   have  ever  been  declared  spurions 
any  competent    Court,    cadii  quasiio, 
matter  is   at  an  end.     But  ^at  are 
facts  ?    The  decision  referred  to  finds 
the  ekxar    given   by    Gunga  Gobind 
worthless,  not  because  there  was  any  A 
at  that  time  that  the  sale  was  conditt 
but  because,  at  the  date  of  giving  it,  Q\ 
Gobind  was  a  minor,  and  because  there 
evident  traces  of  collusion. 

But  supposing,  even  for  the  sake  of 
ment,  that  Gunga  Gobind's  ekrar  had 
set  aside  in  that  decision  on  other 
why  should  that  decision  affect  the  pi 
case  ?    The  ekrars  which  the  Judge  bas^ 
fused  are  not  the  ones  executed  by 
Gobind,   but   others    given    by    his 
Bhugwan  Koer  on  the  occasion  of  the 
conveyance,   and   the  object  of  them  if 
show  the  nature  of  the  original  agreei 
between  the  parties. 

We  think,  therefore,  that  the  case  si 
be   remanded  in  order  that  the  Judge 
either  receive  in  evidence  the  copies  of 
ekrars  filed,  or  send  for  the  originals 
the  Mohafiz's    report  shows  to  be  in 
ofi^ce,  and  decide  the  question  of  al 
or  conditional  sale  with  reference  to  tbefti 

Costs  will  follow  the  result. 
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The  20th  March  1865. 

Present : 

Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 
Puisne  Judges. 

for  possession  of  resumed  lands— Resump- 
Law  and  Procedure — Application  for 
it  ^Grants  of  Waste  lands  in  the 
rbuflds  \rf  specified  boundaries. 

Case  No.  81  of  1864. 

dar  Appeal  from  a  decision  passed  by  Mr, 
B.  Buckle,  Judge  of  Backer  gunge  ^  dated 
24th  December  i86j. 

Abdool  Ganny  and  others  (Plaintiffs), 
Appellants, 


versus 

Commissioner  of  the  Sunderbunds. 
(Defendant),  Respondent, 

firs.  R.  V.  Doyne,  R,  T,  Allan,  G, 
ifden,  and  C,  Gregory  for  Appellants. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

m  a  suit  for  possession  of  resumed  lands^  the 

contends  that  the  laws  under  which  the  lands 

were  resumed  (Regulations  II.  of  18 19 and  III. 

})  cootemplate  assessment  and  not  ejectment,  the 

most  prove  that  he  had  formalfy  applied  for,  and 

'fiscd,  a  settlement  of  the  lands. 

re  a  pottah  granted  by  the  revenue  authorities  for 
ition  of  waste  lands  in  the  Sunderbunds  gives 
lands  by  specified  boundaries,  the  Court  is 
I  to  award  to  the  grantee  all  the  lands  within  such 
if  they  can  only  be  fixed  and  identified. 

is  a  salt  for  possession  of  two  cbuks 
id  slated  to  be  within  the  talookdaree 
of  the  plalntifis  as  conferred  on  then) 


by  Government  in  1805.  The  grant  of  the 
pottah  itself  is  not  disputed,  but  that  the  pro- 
ceedings of  the  various  revenue  authorities^ 
who,  from  time  to  time,  have  taken  up  this 
case,  are  very  long  and  intricate,  and  in 
some  instances  the  opinions  are  conflicting. 
It  will  be  expedient  presently  to  give  a  short 
history  of  the  same;  but  it  is  necessary  for 
the  sake  of  perspicuity  to  refer  to  another  case 
decided  by  another  Bench  of  our  High  Court 
on  the  ixth  of  May  1863,  and  relating  to  a 
similar  dispute  between  the  same  parties  for 
lands  in  this  very  locality,  the  decision  in 
which  is  mainly  governed  by  the  same  past 
history  and  the  same  pottah. 


The  revenue  authorities,  it  seems,  after 
taking  up  the  whole  question  at  various 
intervals,  ended  by  laying  hands  in  1845 
on  no  less  than  7  chuks  in  the  possession 
of  the  plaintifiFs.  One  of  these,  known  as  chuk 
Phoolgaria,  they  have  now  released.  Three 
more,  known  as  Nos.  5,  6,  and  7,  they  then 
resumed  ;  and  the  rest,  or  three  in  all,  they 
reserved  for  further  and  more  detailed  en- 
quiry— these  latter  chuks  are  known  as  Nos. 
2,  3,  and  4.  The  suit  for  the  reversal  of 
the  resumption  of  the  former  chuks,  Nos. 
5,  6,  and  7  brought  by  the  plaintiffs,  was 
decided  adversely  to  them  in  the  first  Court 
by  Mr.  Kemp,  when  Judge  of  Backergunge, 
on  the  20th  November  i860 ;  and  the  decision 
was  affirmed  by  a  Bench  of  the  High 
Court  (Justices  Bayley  and  G.  Campbell)  on 
the  nth  of  May  1863.  Both  these  decisions 
have  been  referred  to,  and  commented  on,  in 
the  course  of  argument  as  throwing  light 
on  past  transactions  between  the  plaintiff  and 
Government,  and  as  having  an  immediate 
connection  with  the  present  suit  We  need 
only  here  say,  however,  that  we  find  the  suit 
before  us  to  be  one  which  can  be  decided  on 
its  own  merits ;  and  we  are  quite  certain  that 
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It  is^  possible  to  arrive  at  a  decision  either 
similar  or  opposed  to  that  arrived  at  in  the 
former  case,  for  reasons  wholly  independent, 
and  in  the  latter  contingency  without  in  the 
least  clashing  with  the  said  decision  of 
May  1863. 

The  documents 
which  have  been 
referred  to  in  this 
case,  and  which 
are  the  common 
ground  of  both 
parlies  from  which 
they  draw  oppo- 
site conclusions, 
are  noted  in  the 


.  Pottah  of  nth  of  April  1805. 

Petition  of  Ram  Dhun  Chattcrjec. 

Report  of  Naib  of  Pergunnah  of 
18th  February'  x8o^. 

Report  of  Mr.  Battye,  the  Collect- 
or, dated  i8th  March  i8oj. 

Proceeding  of  Mr.  Dampier,  Com- 
missioner of  the  Sunderbunds,  15th 
^larch  1 8 jo. 

Proceeding  of  Special   Commis- 
sioner, 14th  May  1830. 
'   Ditto  ditto,  AAth  August  1830. 

Proceeding  ot  Mr.  Dampier,  igth 
August  1831. 

Ditto,  Special  Commissioner,  31st 
January  1833. 

Ditto  of  Mr.  Sturt,  Collector,  19th 
May  1845. 

Ditto  of  ditto,  aist  August  184^. 

Ditto  of  Special  Commisnioner, 
17th  September  184^. 

Ditto  of  Commissioner  of  Sunder- 
bunds, Baboo  Umakant  Scin,  dated 
6th  March  1849. 

Ditto  of  the  Revenue  Commission- 
er, Mr.  Harvey,  xst  September  1849. 

Ditto  of  Deputy  Collector,  Mr. 
Smith,  11th  March  18^3. 

Ditto  of  Commissioner  of  Sunder- 
bnnds,  ftth  December  18^4. 

Ditto  of  Mr.  Grote,  Revenue  Com- 
missioner of  13th  fnly  i8j6. 

Ditto  of  Commissioner  of  Sunder- 
bunds, Mr.  Reity,  of  6th  September 
i860. 

Dit^o  of  ditto,  March  i86i. 

Proceeding  of  Revenue  Commis- 
sioner, Mr.  Lushington,  loth  April 

Map  of  Rennell ;  Map  of  Lieut. 
Hodges  J  Map  of  Mr.  Sturt, Collector  ; 
Mapof  Mr.  Mullens,  Surveyor;  Map 
Of  Revenue  Survey,  1863-63.  Map 
of  Mr.  Gomes. 

Allah  Teorkhallee — 

North  and  East.     The  Ailah  Dhone. 
'    South.     The  Parua  River. 

West.  Bhyang  River  flowing  ebb- wise  as 
Iftr  as  the  Khag  Dhone,  or  the  Bhatti,  i".  ^.,  the 
ebb  of  the  Bhyang  as  far  as  the  Khag  Dhone. 

Phoolgaria — 

North.    Dhone  of  Phoolgaria 
West.     The  Bishkhalee  River. 
South  and  East.     The  Khag  Dhone. 

This  chuk  Phoolgaria  so  described  has 
been  released  by  Grovemment,  as  one  of  the 
precise  identification  and  boundaries  of  which 
there  could  be  no  contention  or  doubt. 

With  regard  to  Ailah  Teorkhalee,  it  seems 
that  the  plaintiffs  now  claim,  under  its  boun- 
daries, the  plots  which  in  the  small  litho- 
graphed map  before  us  are  geographically 
described  as  Nos.  2,  3,  and  4 ;  of  these  again, 
No.  3,  now  described  by  the  Government 
officers  as  Ailali  Teorkhalee,  has  been  released 
xo  the  plaintiffs,,  though  more  as  a  matter  of 


margin. 

It  seems  that 
the  pottah  of  1 805 
gave  to  the  plaint- 
ifiFs  out  of  the  Go- 
vernment proper- 
ty apart,  and  ex- 
cepted from  the 
talook  of  Buzurg- 
umedpore  two 
chuks  in  the  Sun- 
derbund  jungle 
known  as  Phool- 
garia and  Ailah 
Teorkhalee  of 
which  the  bound- 
aries are  describ'^ 
ed  as  follow : — 


favor  than  of  positive  right,  while  the  greaj 
contention,  and,  indeed,  the  main  questk>i 
before  us  is  whether  the  plaintiffs  have  estab 
lished  their  right  to  plots  Nos.  2  and  4,  c 
which  the  latter  is  designated  as  Bonessui 
and  the  former  is  now  marked  in  the  map  1 
Kourabunia. 

We  have  heard  Mr.  Doyne  very  fully  Q 
the  merits  for  the  appellant^  and  we  h« 
heard  Kishen  Kishore  for  Government  1 
reply ;  but,  before  going  into  the  facts  real 
in  dispute,  we  think  it  necessary  briefly  1 
dispose  of  certain  arguments  in  the  1^ 
which  were  raised  by  Mr.  Allan  for  tl 
appellant,  after  the  whole  facts  had  been  ei 
pounded  and  commented  on  by  Mr.  Doync, 

Mr.  Allan  argued,  first,  that  the  laws  unj 
which  these  chuks  had  been  resumed,  \ 
gulations  II.  of  1819  and  III.  of  1828,  o<| 
templated  assessment  and  not  ejectment; 
that  the  latter,  and  not  the  former,  pi 
had  been  followed  in  this  case.  Secwi 
that  the  lands  were  part  of  Buzurgumed) 
a  talook  purchased  by  Government, 
that  they  were  not  a  part  of  the  Sunderbi 
at  all.  In  this  view  of  the  case,  GovernoM 
it  was  argued,  had  only  the  rights  which 
other  auction-purchaser  zemindar  would 
and  had  no  claim  to  put  the  Resomj 
laws  in  force.  Thirdly y  that  the  Resumf 
laws  do  not  apply  at  all,  even  supposing' 
lands  to  be  Sunderbund  property,  ins 
as  the  strict  procedure  had  not  been 
lowed,  and  without  this  the  Resumption 
could  not  legally  be  put  in  force.  Fowl 
that  if  the  second  and  third  points 
correct,  it  would  follow  incontestibly 
the  onus  of  commencing  and  proving  a 
would  be  on  the  Government,  as  on 
other  plaintiff ;  and  that  the  appellant  wo4 
have  a  right  to  be  replaced  in  the 
of  the  chuks,  which  possession  he 
ought  to  have  lost,  until  dispossessed  byj 
superior  title  of  a  plaintiff  who  had  sued/ 
mally,  and  had  proved  his  case  like  any 
claimant. 

Wiih  regard  to  the  first  point,  we  ha\ 
to  say  that  there  is  nothing  to  show  ns| 
the  plaintiff  has  ever  applied  for  the 
ment  of  the  chuks  in  dispute,  and  has  I 
with  a  refusal.     Some  one,  no  doubt,  is 
lecting  khas  on  behalf  of  Government,! 
that  does  not  prove  that  a  formal  appH< 
made  by  the  plaintiff  would  not  have 
favorably  entertained. 

With  regard  to  the  second  and  third 
we  observed  that  they  are  urged  at  a  v< 
stage  of  the  proceedings,  and  that  thqr 
not   laid  before  the  Judge  of  the 
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Cinrt  at  all.  £ut  the  truth  is  that  these 
Inds,  bj  all  the  maps,  are  clearly  within  the 
Sosderbaods,  and  have  been  invariably  treat- 
«i  as  such  in  all  the  proceedings  by  all  the 
Mlhorities.  The  language  of  the  pottah, 
)ver.  seems  clear  to  us  as  separating 
distinguishing  these  lands  from  the 
of  fiuzurgumedpore.  The  proceed- 
of  Mr.  Sturt,  which  are  really  the  founda- 
of  the  present  suit,  and  of  the  other 
lorities  who  succeeded  to  him,  have  been 
idocted  with  apparent  regularity  ;  and  we 
no  doubt  that,  had  this  point  been  pro- 
ttrged  in  the  Court  below,  the  Govern- 
woald  have  shown  incontestibly  that 
the  requirements  of  Resumption  Law 
procedure  had  been  fully  satisfied. 

this  view  of  the  legal  points,  the  fourth 

Bt  need  not  be  decided,  as  it  does  not 

on  the  failure  of  the  other  three. 

h  now  come  to  the  merits  of  the  case, 

we  find  Mr.  Doyne's  contention  to  be, 

that  the  lands  were  regularly  and  for- 

released  by  Mr.  Dampier,  the  Com- 

>ner  of  the  Sunderbunds,  in  1830-31, 

that,  consequently,  the  plaintifT  should 

have  been   further  molested   and   dis- 

in  his  possession  thereof ;  and  next 

even  if  the  lands  cannot  be  shown  to 

been  so  released,  they  lie  within  the 

lanes  of  the  chuk  granted  by  the  pot- 

1805  as  Ailah  Teorkhalee,  and  should 

^leased. 

th  regard  to  the  first  point,  we   have 
nnable,  after  much  consideration,  com- 
ly  to  satisfy  ourselves  that  Mr.  Dampier 
knowingly   and    avowedly    release    the 
marked  as  chuks  2  and  4. 
Hng  over  the  earlier  proceedings   of 
on  which  nothing  very  material  arises, 
that  Mr.  Dampier  in  1830  w^as  for 
linj  these  lands,  as  the  plaintiffs  fool- 
witbheld  their  pottah  from  some  cause 
we  are    now    unable    to    discover ; 
f*hat,  on  the  production  of  this  document, 
after  receiving  a  proceeding  drawn  up 
[Mr.  Walpole,  the  Special  Commissioner, 
Dampier  came  to  the  conclusion  that, 
some  deception   might  have    been 
by  the  original  grantee  on  the  Col- 
in 1805.  y^^»  ^s  the  grant  was  genuine, 
I.  and  regular,  and  the  disputed  chuk 
within  the  boundaries  of  the  pottah,  the 
ought  to  be  foregone, 
lis  order  was  approved  by  the  Special 
lissioner,  but  there  was   evidently  no 
illation  of  the  area  or  site  of  the  boun- 
^  and  no  solution  of  the  real  point,  whe- 
iay  land  was  held  by  the  plaintiffs  in 

VoLn. 


excess  of  their  grant  or  without  their  boun- 
daries. This,  however,  is  the  real  gist  of  the 
dispute. 

.  Matters  remained  in  this  state  until  May 
1845,  when  Mr.  Sturt  went  to  the  spot,  sailed 
round  the  chuks  in  question,  and  directed 
resumption  proceedings  to  be  instituted 
against  no  less  than  7  chuks. 

The  Special  Commissioi]er,  on  the  i6th  of 
September  1845,  directed  further  enquiries 
to  be  made,  and  these  do  not  appear  to  have 
been  instituted  until  March  1849,  when  the 
Commissioner  of  the  Sunderbunds,  Baboo 
Umakant  Sein,  took  up  the  matter,  and, 
after  a  recital  of  past  proceedings,  declared 
the  suits  to  be  untenable,  and  would  have 
struck  them  off. 

Mr.  Harvey,  the  Revenue  Commissioner, 
disapproved  of  this  view  of  matters,  and  the 
case  came  in  appeal  before  the  Special  Com- 
missioner, Mr.  Mills,  who  deemed  it  essential 
that  an  enquiry  should  be  made  as  to  whe-^ 
ther  these  lands  fell  within  the  pottah,  inas- 
much as,  if  they  did,  and  if  they  had  been 
released  by  Mr.  Dampier,  no  resumption  and 
assessment  would  be  justified,  while  vice 
versd  resumption  would  be  correct. 

Then  followed  an  investigation  on  the 
spot  by  Mr.  Smith,  the  Deputy  Collector; 
and  after  this  the  Commissioner  of  the  Sun- 
derbunds, it  is  to  be  observed,  was  inclined  to 
release  No.  2,  which  has  since  been  resumed. 
The  matter,  however,  came  before  Mr.  Grote, 
who,  on  the  12th  of  July  1856,  reviewed  the 
whole  history  of  the  case,  and  the  enquiry 
by  Mr.  Smith,  and  ended  by  requiring  fur- 
ther information  before  he  could  decide 
either  on  resumption  or  a  release. 

This  was  at  last  effected  by  Mr.  Reily,  the 
Commissioner  of  the  Sunderbunds,  on  the 
6th  of  December  i860,  and  he  resumed  the 
lands,  his  proceedings  being  briefly  approved 
of  by  the  Revenue  Commissioner  on  the  10th 
of  April  1 86 1. 

It  is  now  necessary  to  see  whether  these 
final  proceedings  can  stand,  whether  the 
Judge's  decision  substantially  agreeing  with 
them  is  correct,  or  whether  the  appellant  has 
made  out  his  case  for  reversal  by  showing 
the  land  to  be  within  the  boundaries  of  his 
pottah. 

We  think,  as  before  observed,  that  the  pro- 
ceedings of  Mr.  Dampier  are  not  sufl5ciently 
clear  and  precise  to  warrant  us  in  saying  that 
the  boundaries  were  identified  at  that  time, 
and  that  all  the  lands  now  taken  ought  on 
that  ground  to  be  released. 

But  we  are  clear,  on  the  otker  hand,  that 
the  Judge's  decision  does  not  rest  on  good 
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foundations,  and  we  are  quite  satisfied  that  the 
boundaries  have  been  so  made  out  before  us 
as  to  fully  warrant  us  in  carrying  out  the 
intention  of  the  grant  and  in  giving  the  ap- 
pellant his  decree. 

In  the  first  place,  we  can  have  no  sort  of 
doubt  as  to  the  position  of  three  out  of  four 
of  the  boundaries  laid  down  in  the  pottah 
and  since  shown  by  the  various  maps.  The 
northern  and  eastern  boundaries  are  the 
Ailah  Dhone  which  is  marked  in  all 
the  maps ;  and  that  the  southern  boundary 
is  the  Parua  or  Bonessur  river,  there 
can  be  no  question,  and  it  is  equally  certain 
that  the  same  can  be  and  has  been  satisfac- 
torily identified.  The  southern  boundary 
drawn  by  the  Judge  is  avowedly  not  the 
Parua.  It  is  a  purely  arbitrary  line 
drawn  so  as  to  meet  what  the  Judge  has 
taken  to  be  the  western  boundary,  and  to 
support  the  Judge's  own  conclusion  on  this 
head.  In  fact,  there  is  much  point  in  Mr. 
Doyne's  argument  that,  because  the  Jud^e, 
like  other  persons  who  have  taken  up  this 
enquiry,  had  some  difficulty  in  making  out 
the  western  boundary  which  was  not  clear, 
he  deprived  the  plaintiff  of  the  southern 
boundary  which  was  and  is  perfectly  clear. 

The  identity  of  the  Parua  and  Bones- 
sur is  shown  by  the  proceedings  of  Mr. 
Sturt,  who  came  down  that  river  in  1845. 
This  same  conclusion  is  admitted  also  by  Mr. 
Reily  even  when  he  resumed  these  lands. 
The  position  of  the  Parua,  as  the  southern 
boundary,  was  fixed  by  Mr.  Kemp  in  his  de- 
cision in  the  other  case,  and  this  conclusion 
was  accepted  by  the  High  Court  in  the  ap- 
peal. The  position  of  the  said  river,  with 
the  peculiar  land  which  makes  it  the  southern 
boundary  of  what  was  given  by  the  pottah  of 
1805,  is  capable  of  identification  in  all  the 
maps,  in  the  Persian  map  of  Mr.  Sturt,  in 
the  map  of  Mr.  Mullens,  and  in  the  survey 
map  of  Colonel  Gastrell,  in  which  latter  the 
river,  though  marked  as  the  Bonessur,  must 
still  be  considered  to  bear  the  nam6  of  the 
Parua  from  the  proceedings  of  officials  who, 
while  adverse  to  the  plaintiffs,  have  yet  ad- 
mitted and  recorded  this  fact. 

This  being  so,  and  the  three  boundaries  of 
the  chuk  being  shown-  incontestibly,  it  re- 
mains for  us  to  ascertain  the  position  of  the 
fourth  or  western  boundary.  Here  it  is  fully 
admitted  on  all  sides  that  a  difficulty  arises 
in  the  identification  of  this  boundary. 

The  western  boundary  has,  we  have 
seen,  been  curiously  described  as  the  bhatti 
or  ebb  of  tho  Bhyang  as  far  as  the  Khag 
Dhone.     Now,  there  is  no  documentary  evi- 


dence of  any  kind  to  show  us  inhere 
any  Bhyang  river  or  khal  flows.  There 
is  a  place  called  Bhyang  to  the  nouli 
of  the  spot  in  dispute,  and  we  sboul 
naturally  look  for  a  khal  of  this  name 
where  in  the  same  locality  or  directs 
while  there  is  oral  evidence  to  show 
the  right  or  northern  bank  of  the  Ai 
Dhone  is  sometimes  called  the  Bhyang. 
need  only  say  that  we  think  this  not  impi 
bable.  But  another  difficulty  arises  in 
fact  that  the  eastern  boundar}'  of  the  cl 
Phoolgaria  is  admittedly  the  Khag  D! 
Why,  it  is  pertinently  argued  for  the  respoi 
ent,  if  this  same  dhone  were  to  have 
fixed  as  the  western  boundary  of 
Ailah  Teorkhalee,  and  the  two  chuks  wei 
be  conterminous,  was  this  not  so 
in  the  pottah?  Why  should  resort 
been  made  to  another  river  very 
described,  and  difficult  to  find,  when 
simply  mentioning  Khag  Dhone  as 
eastern  boundary  of  one  chuk,  and  as 
western  boundary  of  the  other,  all  di 
and  difficulty  would  have  been  at 
removed  ? 

The  answer  to  this  must  be  that  in  il 
we   may   suppose   the  different  creeks 
rivers  in  the  Sunderbunds  to  have  not 
very  fully  and  accurately  known.    After] 
the  Khag  Dhone,  and  the  ebb-flow  fl 
Bhyang  as  far  as  the  Khag  Dhone,  maj 
been    two    ways    of    describing    the 
boundary,     and,     as     such,    we    must] 
content     to     take     them.     And     wiial 
difficulty  or  inconsistency  there  may 
our  thus  assenting  to  the  appellant's  vie 
the  matter,  such  difficulty  and  inconsi 
would  be  much  increased  if  we  adopted, 
view   of  Government.     The  khal  or  m 
taken  by  the  Judge  as  the  western  bound 
a  small  khal  described  in  the  map  of  the 
vey  as  in  part  excavated  by  labor  and 
natural  stream.     But  not  to  lay  stress  oir 
assertion  of  any  excavation  of  the  khal, ' 
most  unlikely  that  such  a  small  khal,  e 
in  existence  or  known  to  be  in  existed 
1805,  would  have  been  taken  as  the  f( 
boundary,  while  the  remaining  three  boi 
ries     are    large    and    apparently    navij 
rivers.     By  fixing  this  Kourabunia  k 
it  is   called,   as   the  western  boundary, 
southern  boundary  is  lost  altogether; 
if  the  southern  boundary  be  extended  to 
Parua,  so  as  to  take  in  the  chuk  No.  4i 
a  comparatively  small  piece  of  land  bei 
the  Khag  Dhone  and  this  KourabuniA 
would   be  taken    away   from    the 
altogether.     Yet  the  mere  inspection  of  ih 
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l&d  lay  of  the  land,  between  two  chucks  in  the 
fedst  of  the  jungle  regularly  released  to  the 
"*  intiff  by  Government  already,  would  seem 
oantenance  the  plaintiff's  contention  that 
js  other  piece  No.  2  now  recovered  would 
what  his  predecessor  in  1805  would  be 
in  to  ask  for,  and  would  be  very  likely 
t. 

e  can  lay  no  stress  on  any  supposed 

of  the  original  grantee  in  1805,  or  on 

imputed    ignorance    of    the    revenue 

riiies  at  that  time.     The  grant  of  the 

ih  is  unquestionable,  and  no  one  asserts 

any  boundaries  have  ever  been  inserted 

^changed.    It   may  be  possible  that  the 

tor  did   not  know  the  actual   extent 

area  which  he  was  giving  away  ;  but 

is  clear  that  he  gave  away  the  land  by 

ified  boundaries,  a  Court  would  be  bound 

ard  to  him  all  the  lands  within  such 

daries  if  ihey  can  only  be  fixed  and 

ified. 

must   be    remembered   too    that    the 

t  with  which  such  grants  are  made  is 

cultivation  and  clearance  of  jungle  lands 

Sunderbunds,  and  there  can  be  no 

from   the    maps    and    reports,    that 

object  has  been  kept  in  view  by  the 

for  the  record  shows  a  gradually 

ing  cultivation  ;  and  we  observe  that 

Haut,  which,  it  is  not  denied,  owes 

igin  to  the  grantees,  is  situated  at  the 

of  the  plot  No.  2,  which  the  revenue 

and  the  Lower  Court  have  now  denied 

plaintiff. 

e  contention  has  arisen  regarding  the 
of  numbers  of  plots  2  and  3,  which  it 
originated  with  the  late  Sunderbund 
issioner.     After  maturely  considering 
int,  we  are  of  opinion  that  the  Commis- 
was  not  justified  in  transposing  the 
rsof  the  plots,  and  in  assigning  the  num- 
oChuck  Aliah  Teorkhalee,  and  the  num- 
to  chuck  marked  as  Kourabunia. 
«  think  too  that,  if  there  had  been  any 
*ty  in  identifying  the  exact  boundaries, 
Confusion  has  arisen   partly   from  the 
<rflhe  servants  6i  the  Government;  and 
not  say  that  these  long,  harassing,  and 
d  enquiries   into   the    extent  of   the 
which  were  so  many  times  taken  up, 
and  then  resumed  without  leading 
[definite  result,  produce  in  our  minds  at 
'  tttisfactory  impression. 
~  ngihen  to  the  whole  circumstances — 
position  and  set  of  the  land,  and  to 
no  means  unnaturally  falling  within 
t  asked  for  and  conferred  under  the 
nets  on  record ;  to  the  full  and 


unquestionable  identification  of  three  of  the 
boundaries,  and  to  the  comparative  unimpor- 
tance of  the  fourth  ;  to  the  obvious  inconsist- 
ency and  injustice  of  the  decision  of  the  Lower 
Court,  which  takes  away  one  well-known 
boundary,  because  the  Court,  as  it  well  might 
have,  had  some  doubt  about  another  boun- 
dary not  so  well-known ;  to  the  impossibility 
of  satisfying  or  carrying  out  the  terms  of 
the  poltah  by  selecting  any  other  line  of 
dem^rkation  ;  and  to  the  obvious  necessity 
for  ending  this  dispute,  and  for  doing  jus- 
tice, if  it  can  be  done  without  violating 
all  probabilities — we  reverse  the  judgment  of 
the  Lower  Court,  and  decree  to  the  plaintiff 
the  chuks  marked  as  2  and  4  with  the 
Parua  or  Bonessur  for  the  southern  boun- 
dary, and  with  the  Khag  Dhone  for  the 
western  boundary.  The  boundary  for  some 
space  to  the  west  must  be  the  khal  termed 
the  Burgonea,  which  connects  the  Parua  on 
the  south  with  the  Khag  Dhone  at  or  near 
the  place  where  it  trends  to  the  west  after 
flowing  from  north  to  south.  But  there 
can  be  difficulty  in  this,  inasmuch  as  the 
said  chuk  has  been  so  marked  out  by  the 
revenue  authorities  themselves. 

Mesne- profits  will  be  ascertained  in  exe- 
cution. 

We  have  now  only  to  add  that  this  deci- 
sion in  our  opinion  in  no  way  conflicts  with 
the  decision  given  by  Justices  Bayley  and 
Campbell.  On  the  contrary,  it  is  clear  to  us 
that,  in  that  case,  the  plaintiffs  unreasonably 
had  taken  and  kept  very  much  more  than 
any  boundaries  would  cover,  and  our  award 
in  the  present  appeal  must  not,  therefore,  be 
taken  as  at  all  inconsistent  with  the  ruling 
of  our  colleagues  on  just  the  same  document- 
ary proofs,  with  which  ruling,  while  decree- 
ing this  claim,  we  entirely  concur. 

Appeal  decreed  with  costs. 


The  23rd  March  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  fudges. 

Finding  (as  to  hereditary  title)— Sufficiency  of. 

Case  No.  2904  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patnay  dated  the  20t  June  1864, 
reversing  a  decision  passed  by  the    Suddet 
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A^een  of  that  District ^  dated  the  28th  Septem- 
'ber  1863, 

Thako  Muhtoon  (Plaintiff),  Appellant, 

versus 

Ameerun  and  others  (Defendants), 
Respondents, 

Baboo  Onoocool  Chunder  Mookerjee  for 

Appellant. 

Messrs.  R,  E,  Twidale  and  C  Gregory  and 
Moulvie  Murhumut  Hossein  for  Respond- 
ents. 

A  finding  that  the  plaintiff  is  debarred  from  setting 
up  a  hereditary  title  (such  finding  being  based  on  the 
absence  of  any  claim  by  the  plaintiff  to  that  right  on 
occasions  when  he  might  naturally  have  been  expected 
to  assert  it,  had  he  possessed  it),  was  held  to  be  a  suffi- 
cient finding  in  law  that  the  plaintiff  possessed  no  kudee- 
mee  mourosee  right. 

This  was  a  suit  originally  brought  to 
recover  possession  of  certain  land,  and  the 
cancellation  of  an  award  under  Act  IV. 
which  had  declared  the  defendant  to  be  in 
possession. 

The  Court  of  first  instance  decreed  in 
favor  of  the  plaintiff,  apparently  on  the 
ground  that  he  had  a  fixed  right  of  occu- 
pancy ;  and,  on  appeal,  the  Principal  Sudder 
Ameen  upheld  the  decision  of  that  Court. 

The  defendants  specially  appealed  to  the 
High  Court  on  two  grounds  : — 

ist. — That  the  Lower  Courts  had  treated  an 
alleged  lease,  pottah,  from  one  Wusseebun  to 
the  plaintiff f  and  a  suit  for  rent  brought  by 
Wusseebun  against  the  plaintiff,  as  good  and 
sufl5cient  evidence  of  the  right  to  possession, 
without  enquiring  either  into  Wusseebun's 
title,  or  the  bona  fides  of  the  suit,  although 
both  were  questioned  by  the  defendants. 

2nd, — That  the  Lower  Couits  ought  not  to 
have  found  that  the  plaintiff  was  a  kudeeraee 
ryot,  because  he  had,  both  in  the  Act  IV. 
case  and  in  the  suit  for  rent,  represented 
himself  as  a  ticcadar. 

After  hearing  the  special  appeal,  the  High 
Court  remanded  the  case  to  the  Lower  Ap- 
pellate Court  for  a  specific  finding  as  to 
whether  or  not  the  plaintiff  was  a  kudeemee 
mourosee  ryot,  and  also  for  specific  answers 
to  the  defendants'  original  objections. 

The  Principal  Sudder  Ameen  in  his  turn 
remanded  this  question  to  the  Court  of  first 
instance,  who  again  found  that  the  plaintiff 
was  entitled  to  possession,  still  leaving  the 
nature  of  his  right  somewhat  obscure. 
Against  this  decision,'  the  defendants  appeal- 
ed. The  Lower  Appellate  Court  gave  judg- 
ment in  favpr  of  the  appellants,  saying, 
amongst  other  things—"  I  have  no  hesitation 


*'  in  saying  that  the  plaintiff  is  debarred 
"  from  setting  up  a  hereditary  title  in  lieo 
'*  of  a  title  under  a  terminable  lease  pre* 
"viously  pleaded.  I  must,  therefore,  re* 
"  verse  the  decision  of  the  Lower  Court,  ind 
"  decree  the  appeal." 

The  original  plaintiff  now  specially  ap^ 
peals  to  this  Court  against  this  judgmeol 
The  point  argued  before  us  was  that  tbi 
Lower  Appellate  Court  had  not  come  to  a  find 
ing  on  the  question  of  kudeemee  right  ai  aB 
but  had  contented  itself  with  saying  that  ti^ 
plaintiff  was  debarred  from  setting  it  if 
We  think,  however,  taking  the  jud| 
of  the  Lower  Appellate  Court  as  a  wl 
that  the  Court  has  found  that  the  plaii 
possesses  no  kudeemee  mourosee  right, 
intends  to  base  its  judgment  on  the 
sence  of  any  claim  by  the  plaintiff  to 
right  on  occasions  when  he  might  natui 
have  been  expected  to  assert  it,  had 
possessed  it.  We  cannot  say  that 
finding  is  insufificient  or  incorrect  in  law. 

The  plaintiff  then  objects  that  the 
Courts    have   not    investigated    his  Ici 
title  on  the  questions  raised  by  the  ^A 
ant ;    but  as  to  this,   we   remark  that 
finding  of  the    Judge    renders   this 
cessary    for    either    party,    because  «3 
alleged  lease  from  Wusseebun  had 
previously   to   the    commencement  of 
suit,  and  the  defendants  were  then  ttij 
in  possession,  the  plaintiff  could  claiiA] 
right  of  action  through  his  original  1( 
He  is  a  stranger  to  the  land  in  every 
unless  he  has  a  kudeemee  right. 

As  we  consider  the  finding  of  the  Ji 
on  the  remand  to  be  sufficient  in  law,  w«j 
now  in  a  position  to  give  the  judgnu 
this  Court  on  the  original  special  ap] 
well   as   on    this.     Accordingly,   we 
that  the  special  appeal  from  the  Jad[ 
remand  is  dismissed  with  costs  in  both 


The  23rd  March  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B. 

Puisne  Judges, 

Suit  for  possession  by  Heir  during  Wi< 

lif€-(ime. 

Case  No.  2901  of  1864. 

Special  Appeal  from  a  decision  passed  if ^ 
Principal   Sudder  Ameen   of  Mymeni 
dated  thesgth  July  1864,  reversing  »dH 
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pasted  by  the  Moonsiff  of  thai  District ^  dated 
ike  28th  December  186 j, 

Rooknee  Kant,  alias  Anund  Mohun  Sircar 
(Plaintiff),  Appellanf, 

versus 

Karoona  Moyee  Goopta  and  others  (Defend- 
ants), Respondents, 

Bahoos  Onoocool  Chunder  Mooherjee  and 
Mokinee  Mohun  Roy  for  Appellant. 

Bahoos  Sreenaih  Doss  and  Dwarkanath 
Muter  for  Respondents. 

The  nVht  to  bring  a  suit  for  possession  as  heir  to  a 
xased  person  does  not  accrue  during  the  life-time  of 
deceased's  widow. 

The  plaintiff  in  this  case  sued  for  possession 
certain  land  by  right  of  inheritance  as 
rof  one  Gopeenath. 

The  defendant  held  possession  of  the  land 

ing  under  a  hibbah  jointly  executed  by 

childless  widows — namely,  Karoona  Mo- 

ihe  widow  of  Gopeenath,  and  Obhoya, 

8tep-moiher  of  one  Kishen  Shurn,  deceas- 

of  whom  Gopeenath  in  his  life-time  had 

heir. 

The  Court  of  first  instance  granted   the 

intiff's  claim,   but  the   Lower  Appellate 

reversed  this  decision,  holding  that, 

10  the  moiety  of  the  land  alienated  by 

na  Moyee,  inasmuch  as  she  was  the 

less  widow  of  Gopeenath,  she  was  enti- 

to  bold  the  lands  against  his  heirs  for 

life-lime,  and  she  being  still  alive,  the 

intiff's  title  had  not  accrued ;  and  as  to 

moiety  conveyed  by  Obhoya,  as  she  had 

it   adversely    to    Gopeenath    himself 

ing  his  life,  and  after  his  death  to  his  heirs 

more  than   forty   years   altogether,    the 

JMiif's  remedy  was  barred  by  the  Statute 

Limitation. 

On  special  appeal  to  this  Court,  the  plaint- 
now  urges : — 

'rf.  That    the    Lower    Appellate    Court 

tt  an  error  in  law  as  to  the  operation  of 

Statute  of  Limitation  under  the  circum- 

of  the  case. 

3«^.  That   the    Lower    Appellate    Court 

nceived  the   nature  of  the   suit,,  and 

neoasly  supposed  that  an  action  for  waste 

d  not  be  brought  by  the  heirs  against 

widow,  unless  the  property  was  threaten- 

wiih  total  annihilation  or  destruction. 

On  this  second  point,  we  observe  that  the 

is  brought  simply  for  the  recovery  of 

^d  itself  on  the   ground  of  improper 

"ion,  and  is  in  no  way  of  the  nature 


of  an  impeachment  of  waste,  nor  doefc  the 
plaint  even  allege  that  there  is  or  has  been 
waste  in  the  legal  sense  of  the  term.  The 
Lower  Appellate  Court  is,  therefore,  quite 
right  in  holding  that  the  plaintiff's  right, to 
bring  the  action  has  not  accrued,  as  Karoona 
Moyee  is  admitted  to  be  still  alive. 

As  plaintiff  claims  both  moieties  as  heir 
to  Gopeenath,  and  therefore  after  his  widow, 
the  decision  on  the  second  point  applies  to 
both  pleas,  and,  therefore,  it  is  entirely  un- 
necessary to  enquire  as  to  the  operation  of 
the  Statute  of  Limitation. 


The  24th  March  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Attachment  (for  arrears  of  rent) — Suit  by 
dur-ijaradar  for  profits. 

Case  No.  2304  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F,  C,  Fowle,  Judge  of  Rungpore,  dated  the 
20th  May  1864,  reversing  a  decision  of  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  20th  May  1864. 

Nobokissore  Roy  (Defendant),  Appellant, 

versus 

Nilmoonee  Sircar  (PlaintiflF),  Respondent, 

Baboo s   Chunder   Madhub    Ghose  and  Ro- 
mesh  Chutider  Milter  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty 
for  Respondent. 

A  dur-ijaradar  and  ijaradar  had  both  defaulted  in  the 
payment  of  their  rent  respectively,  and  the  zemindar  at- 
tached the  estate  according^  to  his  agreement  with  the 
ijaradar.  The  dur-ijaradar  having  sued  both  the  zemin- 
dar and  the  ijaradar  for  the  profits  of  the  estate  during 
the  term  of  his  lease — FIeld  that  the  zemindar  who 
had  collected  the  profits,  and  not  the  ijaradar,  was  liable 
to  pay  the  dur-ijaradar  the  profits  of  the  estate  over  and 
above  the  rents. 

The  special  appellant  was  ijaracfar  of  3 
annas  of  talook  Hoboom.  The  zemindar, 
finding  that  the  ijaradar  had  allowed  the  rent 
to  fall  into  arrears,  attached  the  estate  accord- 
ing to  the  terms  of  his  agreement  with  the 
ijaradar.  The  plaintiff,  a  dur-ijaradar,  now 
sues  both  the  zemindar  and  the  ijaradar 
for  the  profits  of  the  estate  during  the  term 
of  his  lease. 

The  first  Court  dismissed  the  whole  claim 
as  against  both  the  zemindar  and  ijaradar, 
being  of  opinion  that  the  dur-ijaradar  had 
defaulted  in  the  payment  of  tAs  rents,  and  had 

6 


34^ 


Civil 


THE  WBSKLY  REPORTER. 


Rulings,     ,      [VoL  II. 


beer^accordingly  dispossessed  and  could  not 
recover. 

The  Judge,  on  appeal,  gave  the  dur-ijara- 
dar  a  decree  against  the  ijaradar,  being  of 
opinion  that,  even  ahhough  the  estate  was 
attached,  the  dur-ijaradar  was  entitled  to 
his  profits  ;  but  dismissed  the  claim  as  against 
the  zemindar,  because  he  was  of  opinion  that 
the  zemindar  was  not  obliged  to  recognize 
the  dur-ijaradar. 

This  view  of  the  law  is  objected  to  on 
special  appeal,  and  we  think  it  is  erroneous. 
The  dur-ijaradar  is,  notwithstanding  the 
attachment,  as  the  Judge  has  correctly  ruled, 
entitled  to  receive  the  profits  of  the  estate 
over  and  above  the  rents.  But  as  those 
profits  are  in  the  hands  of  the  ze- 
mindar, and  have  been  collected  by  him,  it  is 
he  who  is  liable  to  pay  them  to  the  plaintiff, 
and  the  decree  should  be  given  against  him  and 
not  against  the  ijaradar.  The  attachment,  it 
is  said,  was  carried  into  effect  in  consequence 
of  the  default  of  the  ijaradar ;  but  it  has  been 
found  that  the  dur-ijaradar  had  also  default- 
ed in  the  payment  of  his  rent.  There  is, 
therefore,  no  force  in  the  allegation  that 
the  dur-ijaradar  was  dispossessed  in  conse- 
quence of  the  negligence  of  the  ijaradar. 

The  decree  of  the  Judge  must  be  revers- 
ed, and  the  case  must  be  remanded  to  the 
Lower  Court  to  take  an  account  from  the 
zemindar  of  the  amount  of  profits  due  to 
the  dur-ijaradar,  and  to  decree  accordingly. 


The  24th  March  1865. 

Present : 

The  Hon'ble  George  Loch  and  W.  S.  Seton- 
Karr,  Puisne  Judges, 

Suit  for  possession — Allegation  of  dispossession 

— Onus  proband!. 

Case  No.  357  of  1864. 

Regular  Appeal  from  a  decision  of  Baboo  Tara- 
kant  Bidyasagury  Principal  Sudder  Ameen 
of  Jessore^  dated  the  2'jth  June  1864, 

Goorooodoss  Roy  (Plaintiff),  Appellant^ 

versus 

Huronath  Roy  and  others  (Defendants), 

Respondents. 

Mr.  R,  T,  Allan  and  Bahoo  Hemchunder 
Banerjee  for  Appellant. 

Bah  COS  Sreenath  Doss,  Obhoy  Churn  Bose, 
and  Bungseedhur  Sein  for  Respondents. 

^  \Vhen  a  plaintiff  sues  to  recover  possession  upon  a 
distinct  allegation  that  he  was  in  possession,  and  that,  on 
a  certain  date,  h^  was  forcibly  and  wrongfully  dis- 


possessed by  the  defendants,  the  onus  is  on  him  to  prove 
his  allegation  before  the  defendants  can  be  called  Q{toB 
to  substantiate  their  claim. 

The  plaintiff  sues  to  recover  possession 
with  mesne-profits  of  certain  lands  in  ki^ 
muts  Shalpakhia,  Gobindpore,  JoogeejuL 
and  Noodkhalee,  situated  within  the  taloo| 
of  Andarkota  Khalishakhallee,  PergumiaK 
Noldee.  ^ 

There  are  five  sets  of  defendants  who  an 
in  possession  of  the  lands  claimed  in  ild 
suit,  and  hold  them  under  distinct  titles:     ■ 

1.  Huronath  Roy,  Radhachurn  Roy, 
others,  claim  the  lands  in  their  passession 
part  of  their  talook  Norail ;  and  others 
detailed  in  their  written  statement. 

2.  Nilcomul  Ghose  claims  his  land 
der  a  mourosee  lease  given  by  the  ancestflj 
of  the  plaintiff  and  of  the  principal  defci 
ants  to  Ramdhun  Sirkar,  from  whose  b 
he  purchased  it.     He  states  that  the  plai 
once  before  sought  to  set  aside  the  mo 
see  tenure,  but  failed,  it  having  been  held 
the  late  Sudder  Court  that  the  suit  was 
red  by  limitation. 

3.  Chundee  Churn  Bhuttacharjee  clai 
his  lands  as  Brohmotur. 

4.  Essen  Chunder  Nyarutno  and  Moi 
Chunder  Bhuttacharjee  claim  their  lands 
Brohmotur. 

5.  Juggodumba  claims  possession  of 
kees  2-15-3  ^"^  -chuk  No.  3  of  th^  map 
Joogeejul,  as  appertaining  to  her  purcl 
talook  Kooreegram. 

The  allegation  of  the  plaintiff  is  that 
was   in   sole   and   actual   possession  of 
land  in  suit ;  that  they  are  situated  near 
family  residence  of  Norail,  and  that  he 
deprived  of  possession  by  Ram  Ruttun 
Huronath  Roy,  and   Radhachurn  Roy, 
26ih  Assar  1262,  B.  S.,  who  ousted  him 
wrongfully  and  forcibly  collecting  rents 
the  tenants  in   the   name   of  their  re 
Nilcomul  Ghose ;  that,  when  the  lands 
thaked  previous  to  survey,  the  names  of 
parties  in  possession  were  recorded  byo 
of  the   Superintendent  of   Survey,    b 
date  the  25th  June  1857  (1264),  and  a 
of  the  plaintiff's  claim  was  recorded  in  iS 
map.  { 

The  case  went  to  trial  in  the  Lower  Coa( 
on  this  allegation  made  by  the  plaintif  ^ 
previous  possession  and  dispossession  onj 
specified  date,  the  defendants  denying  tM 
they  had  dispossessed  him.  The  Lo«^ 
Court  dismissed  the  claim,  holding  tW 
plaintiff  had  failed  to  prove  his  case ;  iM 
in  regard  to  the  lands  claimed  by  sonic^ 
the  defendants  as  lakheraj,  it  ruled  that  *^ 
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plaintiff  might  institute  a  separate  suit  for 
resumption,  but  could  not  try  tlie  validity  of 
these  titles  in  the  present  case. 

The  plaintiff  has  come  up  in  appeal,  and 
endeavours  to  throw  the  onus  of  proof  upon 
defendants,  urging  that,  as  they  admit 
|bt  the  lands  are  situated  within  plaintiff's 
lemindaree,   it   is   for  them  to  substantiate 
r  allegations,  for  the  claims  of  some  of 
defendants  cannot  be  looked   upon  as 
Terse   but   subordinate    to    the    plaintiff; 
d  in  regard  to  those  who  claim  to  hold  as 
erajdars,  there  can  be  no  difl&culty  in 
g  the    validity    of    their    title    in    the 
esent  suit ;  and  such,  it  is  pleaded,  would 
ihe  proper  course  to  follow,  because  the 
ies  have  filed  their  documents,  and  fur- 
litigation  would  be  stopped ;  and  though 
ntiff  has    brought   his   suit   unadvisedly 
Hbe  shape  of  a  charge  of  dispossession,  and 
claim  for  recovery  of  possession,  and  has 
ed  in  the  opinion  of  the  Lower  Court  to 
niiate  his  allegations,  yet,    under  the 
ngs  of  this  Court,  the  whole  question  of 
as  between  the  parties  can  be  gone  into, 
gh  the   form   in    which    the    action    is 
ight  be  defective. 
We  think  the  plaintiff  cannot  change  the 
of  his  action  in  appeal.     His  allegation 
that  he  was  in  possession,  and  that,  on  a 
in  date,  he  was  forcibly  and  wrongfully 
essed,  and  he  prayed  to  recover  posses- 
On  this  allegation  the  case  went  to 
in  the  Lower   Court,   and   proof  was 
ght  by  plaintiff  to  support  this  allega- 
which  was  held  by  the  Principal  Sudder 
en  to  be  insufficient  to  support  his  claim, 
plaintiff  come  in  with  a  general  claim  to 
land  and  given  some  proof  that  it  formed 
of  his  zemindaree,  we  might,  on  that 
nee,  or  on  the  admissions  of  the  def end- 
have  called  upon  them  to  prove  their 
']  bat,  as  plaintiff  has  chosen  to  make  a 
^ct  allegation  which  is  capable  of  positive 
,  we  think  it  is  necessary  for  him  to 
the  Court  of  the  truth  of  his  allegation 
ore  we  call  upon  the  defendants  to  substan- 
e  their  claim. 

The  appellant  is  correct  to  a  certain  extent 
staling  that   the   possession   of  the  de- 
cants is  not  adverse  to  him;  but  he  is 
incorrect  in  this  statement,  for,  owing 
the  form  in  which  the  action  has  been 
oght,  the  possession  of  defendants  must 
considered  adverse.    Take  for  instance  the 
of  the  defendant  Nilcomul  Ghose.     He 
'^ps  to  hold,    under   a  mourosee    lease, 
admittedly  within  the  plaintiff's  zemin- 
So  far  there  is  no  adverse  posses- 
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sion,  and  in  claims  for  rent  adverse  posses- 
sion could  not  be  pleaded.  But  when 
plaintiff  brings  his  action  in  its  present  form, 
and  says,  "  I  was  in  actual  possession  of  cer- 
tain portions  of  land  from  which  defendant 
has  ousted  me ;"  and  defendant  says,  "  The 
lands  were  in  my  actual  possession  as  part 
of  my.  mourosee  tenure,  and  were  not  in 
your  possession  at  all,"  then,  as  regards  the 
question  to  be  decided  between  them,  the 
possession  of  the  defendant  must  be  consi- 
dered to  be  adverse,  for  the  question  then  - 
resolves  itself  into  this — Is  the  area  in  dis- 
pute part  of  the  lands  which  were  in  the 
actual  possession  of  the  plaintiff  ?  or  do  they 
form  part  of  the  tenure  of  the  defendants.^ 
and,  in  this  view  of  the  case,  the  form  in 
which  the  plaintiff  has  brought  his  action 
is  important.  We  proceed,  therefore,  to  look 
into  the  merits  of  the  claim  as  brought  by 
the  plaintiff. 

His  first  objection  is  that  the  investigation 
below  is  imperfect,  because  the  evidence  of 
all  his  witnesses  has  not  been  taken.     He 
summoned  24,  of  whom  9  were  examined, 
and  the  others  dismissed  without  exaniina- 
lion,  because  all  of  them  were  called  to  speak 
only  to  one  and  the  same  thing.    This  objec- 
tion, we  observe,  is  not  taken  in  the  petition 
of  appeal,  and  we  may  gather  from  its  omis- 
sion that  the  order  of  the  Lower  Court  direct- 
ing the  discharge  of  these  witnesses,  without 
examination,  was  not  considered  by  the  plaint- 
iff as  materially  damaging  to  his  case,  and 
that  he  did  not  think  it  worthy  of  notice 
till  he  found  it  useful  as  a  ground  of  appeal. 
He  does  not  show  us  that  he  made  any  objec- 
tion to  the  order  of  the  Principal  Sudder 
Ameen,  for,  no  doubt,  had  he  insisted  on 
having  these   parties   examined,    the   Prin- 
cipal Sudder  Ameen  would  have  been  bound 
to  comply  with  his  request,  however  much 
he  might  consider  their  examination  useless. 
However,  it  is  not  by  the  quantity  but  by  the 
quality  of  the  oral  evidence  that  a  Court 
will  be  assisted  in  coming  to  its  decision ;  and 
in  this  case  we  find  the  quality  of  this  evi- 
dence not  superior  to  that  usually  brought 
forward,  nor  a  bit  more  worthy  of  credit. 
Plaintiff  has  allowed  several  years  to  pass 
without  bringing  his  action  ;   and   he  now 
calls  up  ryots,  one  from  this  village,  and  one 
from  that,  to  give  evidence  in  support  of  his 
claim ;  but  none  of  them,  as  far  as  we  can 
see,  are  occupants  of  the  lands  in  dispute, 
or,   so  far  as   is   shown,   in   a  position  to 
know  with  certainty  that  the  lands  in  suit 
belonged  to  and  were  held  b>  plaintiff  in  ac- 
tual possession.  The  plaintiff  has  filed  certaii^ 
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kubooleuts.  These  have  been  attested  by 
witnesses,  as  the  tenants  are  said  to  have 
deceased.  Now,  nothing  is  easier  than  to 
have  a  number  of  kubooleuts  drawn  in  the 
names  of  imaginary  persons ;  and  to  account 
for  their  not  being  forthcoming,  when  re- 
quired to  attest  those  kubooleuts,  by  alleg- 
ing that  they  have  died ;  and  to  bring  for- 
ward witnesses  to  attest  those  kubooleuts, 
those  witnesses  having  apparently  no  other 
occupation  in  life  than  to  be  present  at  all 
times  whenever  a  kubooleut  is  takeji.  Cer- 
tain jumma-wasil-bakee  papers  are  produced, 
and  these,  it  is  urged,  afford  satisfactory 
proof  that  the  lands  belonged  to  the  plaintiff, 
because  the  ryots,  whose  names  appear  in 
those  papers,  occupied  the  whole  of  the 
lands  in  the  four  kismuts,  portions  of  which 
form  the  subject  of  the  present  suit.  Here 
again  the  writer  of  those  papers  is  said  to 
have  deceased,  and  his  son  or  grandson  is 
called  to  attest  the  writer's  signature  to  them. 
Papers  of  this  kind  merely  show  the  quan- 
tity of  land  held  by  each  ryot,  the  jumma 
payable  by  him,  the  sum  collected  from  him, 
and  Ihe  balance  due  by  him.  How  it  is  pos- 
sible for  any  Court  to  determine  from  such 
papers  that  certain  plots  of  land  claimed  by 
the  plaintiff  are  mentioned  therein,  we  are  at 
a  loss  to  discover,  particularly  as  no  attempt 
is  made  to  enlighten  the  Court  by  pointing 
out  which  of  the  plots  in  dispute  is  held  by 
this  or  that  ryot  whose  name  is  entered  in  the 
accounts. 

We  are  next  referred  to  a  decision  of 
?oth  June  1856  passed  by  the  Principal 
Sudder  Ameen  in  a  case  brought  by  the  pre- 
sent plaintiff  against  the  principal  defend- 
ants in  this  case,  and  Ramdhun  Sirkar,  from 
whom  Nilcomul  Ghose  purchased  the  mou- 
rosee  pottah.  This  was  a  suit  for  posses- 
sion of  lands  in  Bhadaleedangah,  and  held 
by  Ramdhun  Sirkar  under  a  mourosee 
lease.  The  pottah  was  filed  in  that  case ;  but 
not  being  on  stamped  paper,  it  was  not  look- 
ed at,  and  the  Principal  Sudder  Ameen  gave 
a  decree  against  Ram  Rutton  Roy,  Huronath 
Roy,  and  Ramdhun  for  possession  an(j  mesne- 
profits.  The  two  former  appealed  ;  and  the 
decision  of  the  Lower  Court  was  reversed  in 
respect  to  them,  but  stood  conclusive  against 
Ramdhun  Sirkar.  And  the  object  with 
which  that  decision  is  now  filed  is  to  get  rid 
of  the  mourosee  lease  which  is  pleaded  by 
Nilcomul  Ghose  in  the  present  case.  It  was, 
however,  pointed  out  tD  the  appellant's  va- 
keel that  he  had  failed  to  show  any  conrnec- 
•tion  between  tjxe  pottah  referred  to  in  that 
judgment  and  the  lands  now  in  dispute.    He 


read  to  the  Court  the  pottah  filed  in  that 
case,  but  was  obliged  to  admit  that  from  iu 
wording  he  was  unable  to  show  that  it  was 
the  same  pottah  as  that  under  which  the 
defendant  Nilcomul  pleaded  to  hold ;  and 
he  then  pressed  upon  the  Court  that,  if  the 
above  decision  be  rejected  as  proving  no- 
thing, the  reasoning  of  the  Principal  Sudder 
Ameen  based  upon  it  must  fall  with  it.  We 
think  that  the  appellant  has  failed  to  connect 
the  decision  of  June  1856  with  the  lands 
now  in  dispute,  and  that  it  does  not  assist  his 
case ;  failing  this,  there  is  only  the  general  evi- 
dence to  which  we  have  adverted  above,  and 
which  we  think  to  be  of  such  a  character  as 
not  to  warrant  our  disturbing  possession 
after  the  lapse  of  so  many  years,  We,  there* 
fore,  without  calling  on  the  opposite  side, 
dismiss  the  appeal  with  costs. 


The  24th  March  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Sale  of  Putni  (Reversal  of,  by  one  sharer^ 
Rights  of  the  other  sharers — Mesne-j^ofits. 

Case  No.  412  of  1864. 

Regular  Appeal  from  a  decision  of  Baboo 
Gopeenath  Base  Rai  Bahadoor,  Officiating 
Principal  Sudder  Ameen  of  Nudden^  iated  ike 
1st  October  1864. 

Tarinee  Prosad  Ghose  (Defendant), 
Appellant^ 

versus 

Banee  Madhub  Panday  (Plaintiff),  and  Sho- 
shee  Mookhee  Barmonya  {pro  /ormd  De- 
fendant), Respondent, 

Mr,  R,  V.  Doyne  and  Bahoos  Kishen  Kishort 
Ghose  and  Dwarkanath  Mitter  for  Appel- 
lant. 

Baboos  Banee  Madhub  Banerjee,  Ohheiy 
Churn  Bose,  Banee  Naih  Bose,  and 
Onoocool  Chunder  Mookerjee  for  Respond- 
ents. 

The  sale  of  a  putni  under  Regulation  VI If.  of  1S19 
having  been  reversed  at  the  suit  of  A,  one  of  the  sharec^ 
it  is  not  necessary  for  B,  another  sharer,  to  sue  for  the 
reversal  of  the  same  sale ;  but  B,  or  those  who  claim 
under  him,  are  entitled  to  mesne-profits  for  the  time 
when  B  was  out  of  possession  by  the  action  of  the  sale 
in  question. 

This  is  a  suit  for  mesne-profits  from  the 
2nd  of  Jyeshto  1265  to  the  end  of  1268,  the 
right  to  which  has  been  purchased  by  the 
plaintiff  from  the  pro  formd  defendant  Sfao- 
she^  Mookee  Barmonya. 
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The  facts,  which  are  not  disputed,  are 
briefly  stated  as  follows  : — 

The  zemindar.  Ranee  Surnomoyee,  caused 
a  putni  belonging  to  Kessub  Chunder  Roy 
and  others  to  be  sold  under  Regulation  VIII. 
of  1 819.  The  defendant  Tarinee  Prosad  ob- 
tained possession ;  but  one  of  the  sharers  in 
the  putni,  in  a  suit  to  which  the  plaintiff's 
vendor  was  not  a  party,  sued  to  reverse  the 
sale  on  the  ground  of  irregularity,  and  obtain- 
ed a  decree.  The  vendor  of  the  rights  which 
the  plaintiff  in  the  present  suit  has  purchased 
did  not  herself,  or  through  her  husband,  ever 
sue  to  reverse  the  sale  of  the  putni,  though 
she,  or  rather  through  her  the  purchaser,  now 
claims  mesne-profits  for  her  share  of  the  tenure. 
And  the  main  question  which  we  have  first 
to  determine  is,  whether,  as  argued  by  Mr. 
Doyne  for  the  appellant,  the  plaintiff  has  any 
locus  standi  in  Court. 

After  hearing  a  good  deal  of  argument  on 
both  sides,  and  after  referring  to  the  cases 

noted  in  the  margin,  we 
S.  D.  1844,  p.  14^     ai-g  clearly  of  opinion  that 

1858I  p.  ^^  the  Lower  Court  has  decided 
rightly.  Chunder  Mohun, 
one  of  the  putnidars,  sued  to  reverse  the 
sale,  and  obtained  a  judgment  absolutely 
nullifying  and  setting  aside  the  sale.  This 
judgment  we  accept  as  a  judgment  in  rem, 
A  sale  cannot  be  half  reversed  and  half 
upheld,  as  the  Principal  Sudder  Ameen  cor- 
rectly remarks.  It  cannot,  from  its  nature, 
be  limited  to  the  particular  share  of  the  parly 
patting  the  law  in  force.  Nor  would  there 
be  any  reason  in  compelling  a  shareholder 
to  sue,  as  regards  his  own  share,  for  the  re- 
versal of  a  proceeding  which  had  been  already 
declared  absolutely  null  and  void  on  the 
ground  of  material  irregularity.  This  view 
h  strengthened  bv  the  language  of  the  deci- 
sions quoted,  and  especially  by  the  language 
of  the  decision  of  March  22nd,  1858,  in  which 
it  was  ruled  that  one  plaintiff  might  recover 
possession  of  his  share,  the  other  shareholders 
recovering  ai  their  pleasure. 

Now,  in  the  present  case,  the  plaintiff 
does  not  want  possession,  inasmuch  as  the 
putni  has  again  been  sold  ;  but  he  demands 
mesne-profits  for  the  time  when  the  sharer, 
whose  rights  he  has  purchased,  was  illegally 
out  of  possession  by  the  action  of  a  sale 
which  ought  never  to  have  taken  place,  and 
which  has  been  reversed.  The  present  is 
not  a  similar  case  to  an  action  for  trespass, 
in  which  it  might  perhaps  be  argued  that 
B,  one  sharer,  could  not  lawfully  take  ad- 
vantage of  the  activity  and  the  results  of  a 
snt  broaght  by  A. 


On  this  point,  then,  we  decide  the  appeal 
against  the  defendant. 

But  on  the  amount  of  mesne-profits  de- 
creed to  the  plaintiff  by  the  Lower  Court,  we 
are  of  opinion  that  there  is  ample  ground 
for  amendment. 

The  claim  is  estimated  for  all  the  years 
except  1268  at  1,200  rupees,  which  is  the 
rent  payable  by  a  dur-putnidar  in  whose 
favor  such  a  tenure  had  been  created  by 
the  putnidar  in  1265  at  a  rent  of  52,700 
rupees,  and  for  a  bonus  of  74,000  rupees. 

For  the  last  year,  however,  the  plaintiff 
claims,  not  his  share  of  the  dur-putni  rents, 
but  a  sum  based  on  what  the  defendant 
actually  realized  from  the  dur-putnidar  in  a 
separate  suit.  Such  a  claim  on  the  part  of 
the  present  plaintiff  is  really  one  for  special 
damages  ,*  and  the  plaintiff  cannot  show  that 
he  has  suffered  loss  in  any  way,  or  that 
there  is  any  privity  whatever  between  him 
and  the  defendant  in  this  matter. 

The  reasoning  of  the  Lower  Court  on 
this  head  is  faulty  and  confused,  and  it  has 
needlessly  coihplicated  the  question  at  issue 
by  dwelling  at  length  thereon. 

Our  order  will  then  be  to  the  effect 
that  the  plaintiff,  as  purchaser  of  Shoshee 
Mookhee's  rights  to  the  rent  of  the  dur-putni 
and  to  nothing  more,  will  get  her  share  of 
wasilat,  out  of  1,200  a  year  from  the  2nd 
of  Jyeshto  1265  to  the  end  of  1268.  He 
will,  however,  get  no  interest  on  the  above 
sum,  as  his  vendor  was  out  of  possession 
by  a  formal  sale,  and  by  no  evil  act  of  the 
defendant.  He  will,  of  course,  get  interest 
from  the  date  of  suit  on  the  said  share. 

And  the  plaintiff,  and  not  the  defendant, 
will  be  liable  for  the  costs  of  the  pro  formd 
defendant  Shoshee  Mookhee,  who  at  once 
disavowed  all  connection  with  the  putni 
share  which  she  has  sold,  and  whom  the 
plaintiff  had  no  business  to  drag  into  Court. 

Order  of  the  Lower  Court  modified  to 
the  above  extent  with  costs  in  proportion. 


The  13th  March  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumboonath 
Pundit,  Puisne  Judges, 

Unlawful  dispossession  by  Government  Officers 
—Limitation  (Section  15,  Act  XIV.  of  1859). 

Case  No.  439  of  1864. 

Regular  Appeal  from  a  decision  passed  hy  Cap^ 
tain  S.  W,  Morton t  Deputy  Commissioner  of 
Gawalparah,  dated  the  loth  August  1864. 
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kubooleuts.  These  have  been  attested  by 
witnesses,  as  the  tenants  are  said  to  have 
deceased.  Now,  nothing  is  easier  than  to 
have  a  number  of  kubooleuts  drawn  in  the 
names  of  imaginary  persons ;  and  to  account 
for  their  not  being  fonhcoming,  when  re- 
quired to  attest  those  kubooleuts,  by  alleg- 
ing that  they  have  died ;  and  to  bring  for- 
ward witnesses  to  attest  those  kubooleuts, 
those  witnesses  having  apparently  no  other 
occupation  in  life  than  to  be  present  at  all 
times  whenever  a  kubooleut  is  takep.  Cer- 
tain jumma-wasil-bakee  papers  are  produced, 
and  these,  it  is  urged,  afford  satisfactory 
proof  that  the  lands  belonged  to  the  plaintiff, 
because  the  ryots,  whose  names  appear  in 
those  papers,  occupied  the  whole  of  the 
lands  in  the  four  kismuts,  portions  of  which 
form  the  subject  of  the  present  suit.  Here 
again  the  writer  of  those  papers  is  said  to 
have  deceased,  and  his  son  or  grandson  is 
called  to  attest  the  writer's  signature  to  them. 
Papers  of  this  kind  merely  show  the  quan- 
tity of  land  held  by  each  ryot,  the  jumma 
payable  by  him,  the  sum  collected  from  him, 
and  Ihe  balance  due  by  him.  How  it  is  pos- 
sible for  any  Court  to  determine  from  such 
papers  that  certain  plots  of  land  claimed  by 
the  plaintiff  are  mentioned  therein,  we  are  at 
a  loss  to  discover,  particularly  as  no  attempt 
is  made  to  enlighten  the  Court  by  pointing 
out  which  of  the  plots  in  dispute  is  held  by 
this  or  that  ryot  whose  name  is  entered  in  the 
accounts. 

We  are  next  referred  to  a  decision  of 
|oth  June  1856  passed  by  the  Principal 
Sudder  Ameen  in  a  case  brought  by  the  pre- 
sent plaintiff  against  the  principal  defend- 
ants in  this  case,  and  Ramdhun  Sirkar,  from 
whom  Nilcomul  Ghose  purchased  the  mou- 
rosee  pottah.  This  was  a  suit  for  posses- 
sion of  lands  in  Bhadaleedangah,  and  held 
by  Ramdhun  Sirkar  under  a  mourosee 
lease.  The  pottah  was  filed  in  that  case ;  but 
not  being  on  stamped  paper,  it  was  not  look- 
ed at,  and  the  Principal  Sudder  Ameen  gave 
a  decree  against  Ram  Rutton  Roy,  Huronath 
Roy,  and  Ramdhun  for  possession  and  mesne- 
profits.  The  two  former  appealed  ;  and  the 
decision  of  the  Lower  Court  was  reversed  in 
respect  to  them,  but  stood  conclusive  against 
Ramdhun  Sirkar.  And  the  object  with 
which  that  decision  is  now  filed  is  to  get  rid 
of  the  mourosee  lease  which  is  pleaded  by 
Nilcomul  Ghose  in  the  present  case.  It  was, 
however,  pointed  out  tD  the  appellant's  va- 
keel that  he  had  failed  to  show  any  corfnec- 
tion  between  tiie  pottah  referred  to  in  that 
judgment  and  the  lands  now  in  dispute.    He 


read  to  the  Court  the  pottah  filed  in  tiiat 
case,  but  was  obliged  to  admit  thai  from  kt 
wording  he  was  unable  to  show  that  it  was 
the  same  pottah  as  that  under  which  the 
defendant  Nilcomul  pleaded  to  hold;  zxA 
he  then  pressed  upon  the  Court  that,  if  tte 
above  decision  be  rejected  as  proving  naj 
thing,  the  reasoning  of  the  Principal  Saddfl(| 
Ameen  based  upon  it  must  fall  with  it. 
think  that  the  appellant  has  failed  to  coai 
the  decision  of  June  1856  with  the  I 
now  in  dispute,  and  that  it  does  not  assist 
case ;  failing  this,  there  is  only  the  general 
dence  to  which  we  have  adverted  above, 
which  we  think  to  be  of  such  a  character 
not  to  warrant  our  disturbing  po; 
after  the  lapse  of  so  many  years,  VVe, 
fore,  without  calling  on  the  opposite 
dismiss  the  appeal  with  costs. 


The  24th  March  1865. 
Present  : 
The  Hon'ble  G.  Loch  and  W.  S.  Selon-l 

Puisne  Judges, 

Sale  of  Putni  (Reversal  of,  by  one 
Rig^hts  of  the  other  sharers — Meaae- 

Case  No.  412  of  1864. 

Regular    Appeal  from    a  decision   of 
Gopeenath  Bose  Rat   Bahadoor,    Offic 
Principal  Sudder  Ameen  ofNuddea,  iaft 
ist  October  1864, 

Tarinee  Prosad  Ghose  (Defendant), 
Appellant^ 

versus 

Banee  Madhub  Panday  (Plaintiff),  and  S] 
shee  Mookhee  Barmonya  {pro  formd 
fendant).  Respondent. 

Mr.  R.  V.  Doyne  and  Bahoos  Kishen  Kisl 
Ghose  and  Dwarkanath  Mitter  for  Api 
lant. 

Bahoos    Banee    Madhub    Banerjee,    01 
Churn    Bose,    Banee    Nat  A    Bose^ 
Onoocool  Chunder  Mookerjee  for  Res| 
ents. 

The  sale  of  a  putni  under  Regulation  VI If.  of 
havings  been  reversed  at  the  suit  of  A,  one  of  the  sba 
it  is  not  necessary  for  B,  another  sharer,  to  sue  for  I 
reversal  of  the  same  sale ;  but  B,  or  those  who  <  ' 
under  him,  are  entitled  to  mesne>prolits  for  the 
when  B  was  out  of  possession  by  the  action  of  the : 
in  question. 

This  is  a  suit  for  mesne-profits  from 
2nd  of  Jyeshto  1265  to  the  end  of  1268, 
right  to  which  has  been  purchased  by^ 
plaintiff  from  the  pro  formd  defendant 
ahe^  Mookee  Bariponya. 
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The  facts,  which  are  not   disputed,    are 
briefly  Slated  as  follows  : — 

The  xemmdar,  Ranee  Surnomoyee,  caused 
t  pQtoi  belonging  to  Kessub  Ch under  Roy 
I  nd  others  to  be  sold  under  Regulation  VIII. 
\4 1819.  The  defendant  Tarinee  Prosad  ob- 
id&ed  possession ;  but  one  of  the  sharers  in 
ie  patni,  in  a  suit  to  which  the  plaintiff's 
indor  was  not  a  party,  sued  to  reverse  the 
kde  on  the  ground  of  irregularity,  and  obtain- 
U I  decree.  The  vendor  of  the  rights  which 
plaintiff  in  the  present  suit  has  purchased 
not  herself,  or  through  her  husband,  ever 
to  reverse  the  sale  of  the  pumi,  though 
or  rather  through  her  the  purchaser,  now 
msmesne-profitsforher  share  of  the  tenure, 
the  main  question  which  we  have  first 
determine  is,  whether,  as  argued  by  Mr. 
for  the  appellant,  the  plaintiff  has  any 
standi  in  Court. 
After  hearing  a  good  deal  of  argument  on 
sides,  and  after  referring  to  the  cases 
noted  in  the  margin,  we 
D.i844«p.  14S     5j,.g  clearly  of  opinion  that 

m,V^    theLowerCourthasdecided 
rightly.     Chimder  Mohun, 

of  the  putnidars,  sued  to  reverse   the 
and  obtained   a  judgment   absolutely 

ifying  and  setting  aside  the  sale.  This 
ent  we  accept  as  a  judgment  in  rem. 
8  cannot    be  half   reversed  and   half 

ld»  as  the  Principal  Sudder  Ameen  cor- 

/  remarks.     It  cannot,  from  its  nature, 

Smited  to  the  particular  share  of  the  party 

ig  the  law  in  force.     Nor  would  there 

any  reason  in  compelling  a  shareholder 

,  as  regards  his  own  share,  for  the  re- 

of  a  proceeding  which  had  been  already 

«d  absolutely   null   and   void  on  the 

d  of  material  irregularity.     This  view 

ngthened  by  the  language  of  the  deci- 

quoted,  and  especially  by  the  language 

decision  of  March  22nd,  1858,  in  which 

ruled  that  one  plaintiff  might  recover 

lision  of  his  share,  the  other  shareholders 

ring  ai  ikeir  pleasure. 

low,  in  the   present  case,   the    plaintiff 
not  want  possession,  inasmuch  as  the 

i  has  again  been  sold  ;  but  he  demands 

t-profits  for  the  time  when  the  sharer, 

rights  he  has  purchased,  was  illegally 

of  possession  by  the  action  of  a  sale 

:b  ought  never  to  have  taken  place,  and 

h  has  been  reversed.     The  present  is 

a  similar  case  to  an  action  for  trespass, 

;wliich  it  might  perhaps  be  argued  that 

K  sharer,  could  not  lawfully  take  ad- 

ge  of  the  activity  and  the  results  of  a 

1    iBghtby  A. 
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On  this  point,  then,  we  decide  the  appeal 
against  the  defendant. 

But  on  the  amount  of  mesne-profits  de- 
creed to  the  plaintiff  by  the  Lower  Court,  we 
are  of  opinion  that  there  is  ample  ground 
for  amendment. 

The  claim  is  estimated  for  all  the  years 
except  1268  at  1,200  rupees,  which  is  the 
rent  payable  by  a  dur-putnidar  in  whose 
favor  such  a  tenure  had  been  created  by 
the  putnidar  in  1265  at  a  rent  of  52,700 
rupees,  and  for  a  bonus  of  74,000  rupees. 

For  the  last  year,  however,  the  plaintiff 
claims^  not  his  share  of  the  dur-putni  rents, 
but  a  sum  based  on  what  the  defendant 
actually  realized  from  the  dur-putnidar  in  a 
separate  suit.  Such  a  claim  on  the  part  of 
the  present  plaintiff  is  really  one  for  special 
damages ;  and  the  plaintiff  cannot  show  that 
he  has  suffered  loss  in  any  way,  or  that 
there  is  any  privity  whatever  between  him 
and  the  defendant  in  this  matter. 

The  reasoning  of  the  Lower  Court  on 
this  head  is  faulty  and  confused,  and  it  has 
needlessly  complicated  the  question  at  issue 
by  dwelling  at  length  thereon. 

Our  order  will  then  be  to  the  effect 
that  the  plaintiff,  as  purchaser  of  Shoshee 
Mookhee's  rights  to  the  rent  of  the  dur-putni 
and  to  nothing  more,  will  get  her  share  of 
wasilat,  out  of  1,200  a  year  from  the  2nd 
of  Jyeshto  1265  to  the  end  of  1268.  He 
will,  however,  get  no  interest  on  the  above 
sum,  as  his  vendor  was  out  of  possession 
by  a  formal  sale,  and  by  no  evil  act  of  the 
defendant.  He  will,  of  course,  get  interest 
from  the  date  of  suit  on  the  said  share. 

And  the  plaintiff,  and  not  the  defendant, 
will  be  liable  for  the  costs  of  the  pro  formd 
defendant  Shoshee  Mookhee,  who  at  once 
disavowed  all  connection  with  the  putni 
share  which  she  has  sold,  and  whom  the 
plaintiff  had  no  business  to  drag  into  Court. 
Order  of  the  Lower  Court  modified  to 
the  above  extent  with  costs  in  proportion. 


The  i2th  March  1865. 
Present : 

The  Hon'ble  W.  Morgan  and  Shumboonath 
Pundit,  Puisne  Judges. 

Unlawful  dispossession  by  Government  Officers 
—Limitation  (Section  is  Act  XIV.  of  1859). 

Case  No.  439  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Cap^ 
tain  B,  W,  Morton^  Deputy  Commissioner  of 
Gawalparahf  dated  the  10th  August  1864. 
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Protab  Chunder  Burrooah  (Plaintiff), 
Appellanl, 


versus 

Ranee  Kantaeswurree  Dabee  and  others 
(Defendants),  Respondents, 

Bahoos  Dwarkanath  Mitter  and  Sree- 
nath  Doss  for  Appellant. 

Mr,  C.  Gregory  and  Bahoos  Mohinee  Mohun 
Roy  and  Juddoonath  Mookerjee  for 
Respondents. 

When  a  Deputy  Collector,  acting  as  agrent  for  a 
minor,  uses  powers  which  belong  to  the  Government 
alone  for  the  resumption  of  invalid  lakheraj  tenures, 
and  by  virtue  of  those  powers  resumes  lands  for  the 
benefit  of  the  minor,  and  unlawfully  dispossesses  the 

previous  bolder—  •••... 

QvuBve. — Whether  such  a  dispossession  is  withm 
the  contemplation  of  Section   15,  Act  XIV.  of  1S59, 

or  not.  r  ^.  , 

That  section  does  not  confer  on  the  person  who 
unlawfully  acquires  possession  of  the  land  the  advan- 
tage of  a  short  period  of  limitation  on  the  expiration 
of  which  the  dispossessed  person  is  bound  to  show  an 
absolute  title  to  recover.  It  gives  to  the  dispossessed 
person  who  has  been  wrongfully  deprived  of  posses- 
sion a  right  to  recover  possession  within  six  months, 
without  regard  to  any  title,  however  clear,  which  may 
be  set  up  against  him.  If  he  sues  after  six  months 
have  expired,  the  parties  to  the  suit  are  left  in  the 
same  condition  as  they  would  have  been  in  under  the 
former  law  with  reference  to  the  production  of  proof. 

It  is  not  necessary  that  we  should  decide, 
in  the  present  case,  whether  the  plaintiff 
has  a  valid  lakheraj  title  to  the  lands  for 
the  posses§sion  of  which  he  sues ;  we  have 
only  to  determine  whether  he  is  not  at 
least  entitled  to  be  put  back  in  the  posses- 
sion of  those  lands.  It  is  admitted  by  the 
pleaders  for  the  defendants  (respondent^ 
here)  that  the  plaintiff  has  been  dispossessed 
of  the  lands,  and  that  she  has  been  dispossess- 
ed without  his  consent  and  otherwise  than  by 
due  course  of  law.  The  lands  in  question 
are  situate  within  pergunnah  Khootaghat, 
which  belongs  to  the  defendant,  the  minor 
Rajah  of  Bijnee.  The  plaintiff  asserts  that 
these  lands,  amounting  to  about  2,000 
beegahs,  form  a  mouzah  called  Bassee,  which 
is  the  lakheraj  property  of  the  plaintiff  :  on 
behalf  of  the  defendant  it  is  insisted  that 
this  mouzah  Bassee  is  a  portion  of  the  de- 
fendant's pergunnah,. for  which  the  plaintiff 
has  since  the  year  1790  paid  rent,  but  which 
at  some  recent  period  by  undue  means  he  has 
attempted  to  convert  into  his  lakheraj  land. 
The  estates  of  the  Rajah  having  fallen  into 
confusion,  application  was  made  to  the  Govern- 
ment to  deputy  a  Deputy  Collector  to  assist 
in  the  management  of  the  property.    That 


officer  proceeded  to  resume  for  the  Rajah 
this  mouzah  Bassee  which  the  plaintiff  claim- 
ed as  lakheraj,  using  for  the  Rajah's  private 
benefit    the    powers    which    belong  to  the 
Government,  and  to  the  Government  alone, 
for  the  resumption  of  invalid  lakheraj  tennres*: 
By  virtue  of  these  powers  he  resumed  the 
lands,  and  the  plaintiff  was  dispossessed  A 
them.     We    have    already    said  it   is   ad- 
mitted on  all  sides  that  the  Deputy  Collect! 
being  in  fact  the  agent  of  the  Rajah,  a 
acting  on  his  behalf,  and  not  lawfully 
sessing  the  power  which  he  would  have 
when  acting  on  behalf  of  the  Govemm 
had  no  authority  to  resume  the  land,  a 
that  the  plaintiff  has  been   unlawfully 
possessed.  More  than  six  months  have  el 
ed  since  the  dispossession,  and  the  quest 
has  been  much  argued  before  us,  whet 
the  15th  Section  of  the  Limitation  Act.  X 
of  1859,  applies,  and,  if  it  does  apply,  « 
is  the  proper  construction   of  the  Act. 
is  contended  for  the  defendants  (the  resj 
dents  here)  that  the  plaintiff,  having 
dispossessed,  and   having  failed   to  sae 
recover  possession  within  six  months  fi 
the  time  of  his  dispossession,  as  is  requi 
by  that  section,  is  bound  in  the  present 
to  prove  a  valid  title  to  the  lands  clai 
by  him  before  he  can  obtain  a  decree, 
the  other  hand,  it  is  said  that  that  sec 
has  no  application  to  this  case,  and  that,  e 
if  the  plaintiff   might  have   sued  under 
provisions  within    six    months,    the   pr 
construction  of  that  section  is  to  give 
actual  possessor  of  land,  who  has  lost 
possession    under    the   circumstances  tb 
supposed,  an  absolute  unqualified  right 
be  restored  to  the  possession  (notwiths**' 
ing  that  his  opponent  may  show  in  hi 
a  clear  title  and  consequent  right  of  po 
sion),  and  that  the  section  was  not  int 
ed   to   impose  on   the   person   disposs 
(for  the  benefit  of  the  unlawful  disposs^ 
any  materially  different  burden  of  proof 
that  which  he  would  have  had  to  undcrt 
in  a  suit,  brought  before  that  section,  to 
cover  lands  from  which  he  had  been 
possessed. 

That  section  contains    a  provision  si 
lar    to    the   4th    Section    of    the  repe' 
Act  IV.  of  1840,  the  jurisdiction  being 
given  to  the  Civil  Court  instead  of  io 
Magistrate.     By  the  4th  Section  of  Act 
of   1840,  any  person  might  complain  to 
Magistrate  that  he   had   been,  without  * 
thority  of  law,  forcibly  dispossessed  of 
and  the  Magistrate,  after  enquirjs  might 
the  person  complaining  to  be  put  ag^o 
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possession  and  maintained  in  possession  un  • 
til  ihe  right  to  possession  was  determined 
by  a  competent  Court.  The  party  complain- 
ing was  bound  by  that  section  to  prefer  his 
I  claim  within  a  month  from  the  lime  of  his 
'dispossession.  The  present  section  gives 
I  jurisdiction  not  precisely  in  the  same  terms 
flr  limited  in  the  same  way,  and  gives  it  to 
tte  Civil  Court  in  a  suit  to  recover  posses- 
ion, instead  of  to  the  Magistrate.  But  we 
|rc  inclined  to  think  that  the  object  of  the 
fcction  was  that  the  Court  in  such  a  suit 
Aaid  determine  questions  not  wholly  un- 
"«  those  which  under  the  4th  Section  of 
law  of  1840  were  disposed  of  by  the 
gisirate — special  cases  irt  which  by  force 
fraud  a  person  had  been  deprived  of  the 
ssion  of  property.  The  enquiry  in 
h  cases  of  forcible  dispossession  (the  only 
s  within  the  express  provisions  of  the 
law)  was  respecting  the  fact  of  actual 
ession.  The  Magistrate  proceeded  wiih- 
reference  to  the  merits  of  the  claims  of 
person  to  the  right  of  possession  (Sec- 
2  of  Act  IV.  of  1840).  He  enquired 
bat  party  was  in  possession  when  the 
ute  arose,"  and  he  was  directed  to  re- 
ihe  possession  to  that  person  who  was 
be  declared  **  entitled  to  retain  it  until 
ed  by  due  course  of  law."  The  cases 
emplated  by  Section  15  of  Act  XIV. 
1859  ^^y  perhaps  be  cases  in  which  the 
has  to  consider  disputes'  regarding 
ion  not  unlike  in  character  to  those 
intes  which  under  the  old  law  the  Magis- 
would  have  dealt  with,  the  class  of  cases 
in  the  new  jurisdiction  being  extended 
*8  to  include  dispossession  brought  about 
fraud  or  other  illegality  as  well  as  forci- 
dispossession.  It  is  observable  that  this 
provision  occurs  in  an  Act  limiting 
f  and  that  in  form  it  is  given  in  the 
of  a  short  limitation  of  six  months 
the  suit  is  of  the  particular  descrip- 
which  we  have  mentioned.  The  words 
the  section  "  dispossessed  otherwise  than 
due  coarse  of  law  "  are  extensive  enough 
include  other  cases  of  dispossession 
ides  forcible  or  fraudulent  dispossessions, 
may  possibly  extend  to  such  a  dispos- 
D,  for  instance,  as  has  occurred  in  this 
where  the  officers  of  Government  un- 
ily  use  certain  powers  with  which  they 
▼ested  in  a  special  class  of  cases  to  dis- 
^s  a  person  from  his  lands.  It  is  un- 
sary  for  us  to  decide  whether  such  a 
falls  within  the  contemplation  of  the 
on  or  not.  We  may,  however,  say  that, 
assuming  that  it  does,  it  by  no  means 


follows  that  the  true  construction  of  the 
section  is  that  which  confers  on  the  person, 
who  unlawfully  acquires  possession  of  land, 
the  advantage  of  a  very  short  period  of  limi- 
tation on  the  expiration  of  which  there  is 
imposed  on  the  dispossessed  person  the 
duty  of  showing  an  absolute  title  to  recover. 
It  may  be  that  the  section  gives  a  right  of 
suit  within  the  six  months  (the  enquiry  in 
such  suit  being  strictly  confined  to  the  fact  of 
possession  by  the  plaintiff,  and  the  immediate 
circumstances  of  force  or  fraud  or  illegality 
attending  his  dispossession  without  regard  to 
any  title,  however  clear,  which  may  be  set 
up),  and  that,  after  the  expiration  of  those 
six  months,  the  parties  are  left  in  the  same 
condition  as  they  would  have-  occupied 
under  the  former  law  with  reference  to  the 
production  of  proof.  We  think  that,  ac- 
cording to  the  old  law  (although  the  author- 
ities are  not  uniform),  a  person  who  had  been 
dispossessed,  in  suing  tO'  recover  possession, 
would  have  been  entitled  to  a  decree  upon  proof 
short  of  proof  of  absolute  title.  He  would 
be  entitled  to  succeed  in  his  suit  by  showing 
a  previous  peaceable  possession  by  him,  and 
an  apparently  wrongful  dispossession  by  the 
defendant,  and,  if  no  further  evidence  were' 
given  on  either  side,  the  Court,  as  against 
an  apparent  wrong-doer  who  showed  no 
right  or  title  whatever  in  himself,  would 
have  held  the  prior  possession  of  the  plaint- 
iff primd  facie  sufficient  proof  of  title  in 
him. 

In  the  suit  now  before  us,  the  evidence 
which  we  have  fully  heard  satisfies  us  that, 
even  assuming  the  law  to  impose  on  a  plaint- 
iff, in  the  position  of  the  present  plaintiff,  a 
heavier  burthen  of  proof  than  we  suppose 
it  to  do,  still  the  plaintiff  has  established  his 
right  to  a  decree  in  this  suit.  We  have 
already  said  that  we  do  not  consider  ourselves 
called  upon  to  decide,  nor  can  we  decide  in 
a  suit  framed  as  this  is,  whether  the  plaintiff 
has  a  valid  lakheraj  title.  The  matter  for 
us  to  determine  is  whether  he  is  not  entitled, 
upon  the  evidence  which  he  has  given,  to 
get  back  the  possession  of  his  propert}*. 
When  he  has  been  restored  to  possession, 
the  question  may  be  determined,  either 
between  himself  and  the  Government,  or 
between  himself  and  the  Rajah,  whether  he 
is  entitled  to  retain  possession  as  a  valid 
lakherajdar  or  upon  any  other  terms.  He 
has  shown  in  this  suit,  first,  undoubtedly, 
that  he  has  for  a  great  number  of  years  been 
in  the  possession  of  the  mouzah.  He  has 
also  produced  proof  extending  back  for  a 
great   number   of  years  of  various   grants 
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made  by  him  to  several  persons  of  portions 
of  the  mouzah  Bassee  as  lakheraj.  As  to  the 
payment  of  rent  for  any  portion  of  the  .lands 
by  him  or  his  ancestors  to  the  Rajah  or  his 
predecessors,  there  is  no  evidence  whatsoever 
given.  Some  quinquennial  papers  are  pro- 
duced by  the  defendant,  and  relied  on  by  him 
to  show  that  the  plaintiff's  ancestors  held 
Bassee  under  an  ijara  at  a  rent  of  i6  rupees 
14  annas.  Those  papers  mention  a  place  called 
kismut  Bassee  as  held  under  an  ijara.  The 
plaintiffs  insist  that  they  refer  to  a  distinct 
place  from  their  mouzah  Bassee.  The  papers 
speak  of  "  kismut  Bassee,"  probably  some  di- 
vision of  a  larger  place  of  that  name.  We 
find  in  fact  that  there  is  a  "  Bassee  "  in  the 
pergunnah  in  question  adjacent  to  the  plaint- 
iff's mouzah  of  that  name,  and  that  it  is 
now  called  khoodro  or  little  Bassee :  without 
saying  that  the  quinquennial  papers  absolutely 
refer  to  one  Bassee  rather  than  the  other,  it 
is  certain  that  this  evidence  leaves  us  in 
doubt  whether  the  quinquennial  papers  really 
support  the  case  of  the  defendants.  It  is 
also  certain  that  the  papers  in  question  are 
not  implicitly  to  be  relied  on,  because  with 
reference  to  another  mouzah,  which  has  been 
the  subject  of  dispute  between  these  parties, 
they  are  found  incorrectly  to  describe  as  mdl 
lands  which  in  the  result  were  ascertained  to 
be  lakheraj. 

•Upon  this  state  of  the  proof,  we  think 
that  the  plaintiff  has  shown  enough  to 
entitle  him  to  recover  possession  from  the 
defendant.  He  has  given  at  least  some 
primd  facie  proof  to  show  that  the  mouzah 
in  question  is  his  property,  and  the  defend- 
ant has  failed  to  give  any  satisfactory  answer 
to  this,  or  to  show  even,  if  it  be  con- 
ceded not  to  be  a  valid  lakheraj,  by  what 
right  the  defendant  can  claim  any  interest 
therein,  much  less  the  possession  of  the  land. 
The  defendants  have  adduced  little  or  no  evi- 
dence to  show  that  the  lakheraj  is  one  of 
later  date  than  1790.  In  this  state  of  mat- 
ters, it  is  clear  that,  whatever  may  be  the 
ultimate  determination  (if  the  case  ever 
comes  to  be  determined)  with  reference 
to  the  absolute  validity  of  the  lakheraj, 
there  is  no  evidence  to  show  that  it  is  a 
lakheraj  of  later  creation  than  1790.  If 
so,  as  the  mouzah  is  in  extent  upwards  of 
1995  beegahs,  it  is  clear  that  in  no  view 
can  the  defendants  have  any  claim  whatso- 
ever to  resume  it,  or  any  interest  in  it,  or 
to  withhold  the  possession  from  the  plaint- 
iff. If  there  is  any  right  to  assess  the 
mouzah,  it  miist  exist  in  the  Government, 
and  must  be  asserted  in  proceedings,  the 


effect  of  which  would  be  to  recognittaod 
leave  undisturbed  the  undoubted  right  of  th«  ■ 
plaintiff  to  the  possession  of  the  lands.    .      j 
We  think  that  the  proof  produced  is  snS- 
cient  to  enable  us  to  award  a  dcaee  for 
plaintiff,  restoring  him  to  the  possession 
the  lands.     The  judgment  of  the  Court 
first  instance  will  be  reversed  with  costs. 


The  24th  March  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Ph< 

Puisne  fudges. 

Evidence— A  priori  consent  to  abide  by  the, 
certain  witness  (Effect  of)— Conrts  to  be 
ful  in  granting  applications  for  the  t: — 
tion  of  such  witnesses. 

Cases  Nos.  2932,  2942,  and  2943  of  i! 

Special  Appeals  from  a  decision  passed  by 
A.  H.  Davidson,  Principal  Sudder  Amee*^ 
Hooghly,  dated  the  26th  July  1864,  revers 
a  decision  passed  by   the  Moonsiff  of 
District,  dated  the  25th  August  1864. 

Luckee  Monee  Dossee  (Plaintiff),  Appell 

versus 

Shunkurree  Dossee  and  others  (Defen( 

Respondents, 

Baboos  Onoocool  Chunder  Mookerjee  and 
Chunder  Mozoomdar  for  AppellanL 

Baboos  Umbica  Churn  Banerjee  and  Mtf^ 
dro  Lall  Seal  for  Respondents. 

An  h  priori  consent  to  abide  by  the  testhnoay 
certain  witness  cannot  bind  the  consenting  pa' 
hearsay    testimony,  but  only  to  such  evidence 
legally  admissible — i.  e.,  evidence  as  to  such  '*' 
the  witness  can  directly  speak  to. 

Before  granting  an  application  for  the  attendance 
examination  of  such  a  witness,  the  Court  shobM ' 
care  that  the  purpose  of  the  application  is  compi 
and  submission. 

It  is  admitted  by  all   parties  that  tl 
three  special  appeals  depend  upon  one 
the  same  ground  of  objection,  and  that 
decision  upon  that  will  at  once  determine 
fate  of  them  all. 

The    plaintiff    sued    for   possession 
mesne-profits  of  certain  lands,  to  wbich 
claimed  to  be  entitled  through  a  convey 
made  by  one  Huromonee  Dossee,  tbe  chih 
widow  of  one  Kistomohun.    The  defends 
sought  to  invalidate  this  title  by  setting 
amongst  otber  things,  /jA  that  Hur<  ^ 
had  left  her  husband  Kistomohun  dnm^} 
life-time,  and  became  aprostitute,ftn(iremiii 
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my  ix(m  him,  leading  a  life  of  unchasti- 
1 9  uBtii  bis  death,  and  afterwards ;  2nd,  that 
;  Kistofflohan  himself  died  during  the  life-time 
\  4  bis  fither,  and  'therefore,  a«  the  land  in 

E'lon  was   acknowledged    to  be  family 
rty,  Kistomohun's   widow   could   have 
0  share  in  it. 
It  appears  that  Gunga  Dhar,  one  of  the 
jfcfendants,  a  joint  talookdar  of  the  land, 
tsd  having   custody   of   papers   connected 
iith  the  payment  of  rent,  was  alleged  by  the 
tiff  to  be  as  important  witness  for  her, 
was  summoned  by  her  to  give  evidence, 
he  did  not  obey  the  summons. 
The  Court  of  first  instance  found  in  favor 
the  plaintiff. 

,0n  appeal,  the  Principal  Sudder  Ameen 
that,  although  the  Lower  Court  had 
rly  framed  the   above-mentioned    two 
:e$,  it  had  not  given  the  defendants  the 
rioDity  of   supporting   them    with    evi- 
The  Principal  Sudder  Ameen,  there- 
postponed  the  case  for  the  purpose  of 
%  the  defendants  the  required  oppor- 

[Upon   this    the    plaintiff    petitioned    the 

against  the  postponement,  saying  that, 

agh  the   defendant  Gunga  Dhur  has 

cealed  himself,  and  not  made  his  own 

itioD,  but  has  prayed  that  other  proof 
Id  be  given  by  Tincouree,  still  he  is 

a  respectable  man  that,  if  he  will  only 

forward  and  give  his  testimony,  all 

ions  will  be  settled,  and  no  other 
f  will  be  necessary." 

prayer  of  this  petition  was  acceded  to. 

Dhur  was  summoned  by  the  Appeal 
Ft:  he  came  and  was  examined.     The 

of  the  Principal  Sudder  Ameen  on 

ence  is  as  follows : — 

He  supports    in   ioio    appellant's    evl- 

ce   below,    and    deposes    that    Huro- 

ee  Dossee    left  her  husband's  house, 

is  leading  an  unchaste  life  in  Calcutta, 

he  bought  from  Tincouree  Sircar 
share  of  the  disputed  ground,  and  that 
romonee  Dossee's  husband  died  before 

father.    Therefore,    it    is    clear   that 

ndeni  Luckee  Monee  Dossee's  vendor 

no  right  or  title  to,  and  was  never  in 

session  of,  the  subject-matter  of  suit." 

Lower  Appellate  Court,   therefore,  re- 

the  judgment  below. 

special  appellant  now  contends  before 

^  this  judgment  is  wrong,  because  all 

Gunga    Dhur   said,    bearing    on    the 

in  issue,  was  spoken  from  hearsay, 

that    the    appellant,     when    agreeing 

llalMfi   by    his    testimony,    meant   only 


such  testimony    as  should    be  legally*  ad- 
missible. 

On  looking  at  Gunga  Dhur's  deposition, 
it  certainly  appeared  that  all  he  knew  about 
Huromonee  having  left  her  husband,  and 
become  a  prostitute,  amount  to  this,  that 
some  prostitute,  not  otherwise  identified, 
had  told  him,  when  he  visited  her,  that  she 
was  Kistomohun's  wife,  and  that  this  has 
been  confirmed  by  two  other  prostitutes  also 
not  identified.  This  is  hearsay  evidence  of 
the  very  loosest  character,  and  would  be 
absolutely  valueless  under  all  circumstances. 
As  to  his  knowledge  of  the  relative  time 
of  Kistomohun's  death,  and  that  of  his 
father,  he  says :  "  It  was  from  enquiry  and 
looking  at  the  jumma-wasil  papers  that 
I  came  to  know  that  Kistomohun  died 
before  his  father."  Therefore,  on  this  point 
also,  his  evidence  is  purely  hearsay,  and,  as 
such,  strictly  speaking,  inadmissible  in  a 
Court  of  law :  but  its  intrinsic  value  is 
obviously  very  different  from  that  of  the 
former ;  and  while  we  think  that  scarcely 
any  form  of  d,  priori  consent  ought  to  render 
the  plaintiff  bound  by  that  testimony,  we 
can  conceive  it  very  possible  that  she  might 
have  -  agreed  to  abide  by  the  latter.  She 
might  well  have  said  :  "  Gunga  Dhur  knows, 
"  from  books  and  papers  in  his  possession, 
"  who  was  the  recognized  and  proper  owner 
''  of  the  land,  and  I  agree  that  what  he  says 
**on  the  point  from  that  means  of  know- 
**  ledge  shall  decide  this  suit."  In  this  way 
she  would  in  effect  have  made  him  rather 
an  arbitrator  than  have  treated  him  as  a 
witness. 

The.  question  then  is,  has  she  by  her 
petition  done  so  in  this  case  ?  And  here  we 
take  the  opportunity  of  observing  that,-  as 
the  law  now  provides  for  the  compulsory 
attendance  of  the  parlies  to  the  suit,  as  well 
as  other  persons,  for  the  purpose  of  giving 
evidence,  such  an  application  to  the  Court 
as  that  made  by  the  plaintiff  is  not  neces- 
sary for  the  purpose  of  procuring  the  wit- 
'ness,  and  can  have  no  meaning  unless  it 
impliedly  gives  up  some  of  the  strict  rights 
of  a  litigant,  and  amounts  in  some  sort  to  a 
submission  to  arbitration.  The  Courts  below 
before  they  grant  such  a  petition  ought 
to  take  care  that  its  purpose  is  plainly  that 
of  compromise  and  submission,  otherwise 
they  run  the  unnecessary  risk  of  lending  the 
process  of  the  Courts  to  the  prosecution  of 
a  wager  of  law. 

In  this  case  we  think  the  plaintiff  intend- 
ed no  more  than  to  abide  by^junga  Dhur's 
evidence  as  to  such  facts  as  he  could  directly 
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speak  to.  Under  these  circumstances  the 
evidence  upon  which  the  Principal  Sudder 
Ameen  bases  his  judgment  must' be  consi- 
dered struck  out  of  Gunga  Dhui's  depo- 
sition, and  consequently  this  case  must  be 
remanded  to  the  Lower  Appeal  Court  for 
fresh  consideration. 


The  24th  March  1*865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Special  Appeal  (from  order  rejecting^  re-hearing 
of  an  appeal  dismissed  for  default  of  prosecu- 
tion)-7Reasons  for  rejection  to  be  stated. 

Case  No.  2905  of  1864. 

Special  Appeal  from  a  decision  passed  by  Moid- 
vie  Mahomed  Naaim  Khajt^  Priticipal  Sudder 
Ameen  of  Mymensing, dated  the  2yth  August 
1864^  affirming  a  decision  passed  by  the  Moon- 
siff  of  that  District f  dated  the  24th  August 
1 86 1, 

Huro  Chunder  Doss  Chowdhry  (Defendant), 

Appellant, 

versus 

Ram  Coomar  Chowdhry  (Plaintiff), 
Respondent. 

Bahoos  Sreenath  Doss  and  Unnunt  Ram 
Ghose  for  Appellant. 

None  for  Respondent. 

A  special  appeal  lies  from  an  order  passed  under 
Section  347  of  Act  VIIl.  of  iSso,  rejecting  an  application 
for  the  re-hearing  of  an  appeal  dismissed  for  default 
of  prosecution. 

The  reasons  for  rejecting-  such  an  application  should 
be  stated. 

In  this  special  appeal  we  have  to  observe 
that  the  case  was  called  up  by  the  Lower 
Appellate  Court  on  the  7th  November  1862. 
and,  in  the  absence  of  the  parties,  the  appeal 
was  on  that  day  dismissed  for  default.  On 
the  15th  December  1862,  the  special  appel- 
lant here  petitioned  the  Principal  Sudder 
Ameen  to  the  effect  that  the  case  was  called 
on  without  any  day  having  been  fixed  for 
hearing,  and,  therefore,  his  absence  was  not  a 
default  which  renders  his  appeal  liable  to 
be  dismissed.  At  that  time,  no  order  seems 
to  have  been  passed  on  this  petition,  but  on 
the  27th  August  1864  the  petition  was  taken 
up  by  the  Principal  Sudder  Ameen,  and  in 
the  presence  of  the  parties  it  was  recorded 
that  no  reason  had  been  shown  for  restoring 
the  appeal.        * 


The  special  appeal  is  on  two  grounds:— 

ist.  That  the  original  appeal  should  not 
have  been  dismissed  on  the  7th  November 
1862  on  default  \yiihout  a  day  having  beea: 
fixed  for  the  hearing ;  2ndy  that  the  Prin- 
cipal Sudder  Ameen  should  have  s^ivensom^ 
reason  for  rejecting  the  petition  of  the  ftfc 
December  1862,  which  distinctly  alleged  that 
a  day  ought  to  have  been  before  fixed  H 
the  hearing. 

A   prelim  in ar)'   objection  was  made  tl 
a  special  appeal  would  not  lie;  but, 
that  an  order  passed  under  Section  347 
Act  VIIL  of   1859,  as  this  was,  has 
decided  by  this  Court,  in  a  decision  d 
below,  to  be  a  decision  of  a  regular  ap 
we  think  a  special  appeal  will  lie. 

We    further    think    both    the    objecti 
taken  by  special  appellant  are  N'alid. 
order  of    the    7th   November    1862  sh 
have  recorded  that  a  dav  had  been  fixed 
the  hearing,  and  that  thereupon  the  del 
had    followed  ;    and    the    Principal   Su 
Ameen    should,   in   his  order  of  the  2 
August   1864,  have  stated  why  he  did 
think  this  specific  plea  in  the  petition  of 
5th  December  1862  valid. 

As  this  is  an  error  in  law  in  the  proced 
we  decree  the  special  appeal. 

We  observe  that  a  similar  case  of  the 
Principal    Sudder    Ameen    is    recorded 
page  23,  Volume  II.,  No.  7,  of  the  Wi 
Reporter,  case  349,    13th   Februar}% 
Karr    and    Campbell,    JJ.,     Miscellan 
Ram   Yad  Jamadar  versus  Bissessur 
tacharjee.     The  same  error  in  law  and 
delay  are  there  apparent,  and  the  order  i 
the  same  date,  27th  August   1864.    It 
there  also  held  that  a  special  appeal  would 

The  delay   should   be    explained,  and 
precept  will  go  with  this  decree  to  call 
such  explanation. 


The  24th  March  1865. 
Present  : 
The  Hon'ble  E  Jackson  and  F.  A.  Glo\i 

Puisne  Judges, 

Suit  for  share  of  mesne-profits  in  excess  oC 
mortgagee's  claim. 

Case  No.  2334  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Additional  Judge  of  Bhaugulpore,  dated \ 
SiJi  June  1864,  reversing  a  decision  pa5Sid\ 
the  Principal  Sudder  Ameen  of  that  Disi  * 
dated  the  20th  December  1862, 
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iQimar  Dharee  Singh  (Plaintiff),  Appellant, 

versus 

jMcer  Khedmut  Ali  and  others  (Defendants), 

Respondents. 

Baboos  Anund  Gopal  Palit  and  Kali 
Kishen  Sein  for  Appellant. 

Mr.  R.  E,  Twidale  for  Respondents. 

i  a  suit  to  recover  a  share  of  mesne-profits  alleg-ed  to 
ebten collected  over  and  above  the  mortgagee's  clairn, 
r^^tiff  is  not  bound  to  sue  in  conjunction  with  his 

r '  agoTs.    The  Court  may,  under  Section  73,  Act 
1859,  direct  them  to  be  made  co-plaintiffs,  and 
\^  case  with  reference  to  all  the  interests  concerned. 

[This  was  a  suit  by  the  plaintiff  as  pur- 
\x  of  a  one-third  share — viz,,  a  4-anna 
of  i2-anna  of  mouzah  Benkhoondee — to 
rera  sumof  3.845  rupees  alleged  to  have 

collected  by  the  defendant,  the  zur-i- 
jeedar,  over  and  above  the  amount /)/«j 
tst  for  which  the  lease  was  granted, 
le  Court  of  first  instance  gave  plaint- 
decree;  but  the  Judge,  on  the  authority 
decision  of  the  late  Sudder  Court,  dated 
i8ih,  1822  (Select  Reports, Volume  III.), 

that,  as  the  document  on  which  plaint- 
limed  showed  that  the  agreement  'be- 

(he  parties  was  not  a  simple  lease  (as 

by  him),  but  a  mortgage,  he  could 
sue  to  recover  unless  in  conjunction 
his  co-mortgagors. 

is  urged   before  us  by  the  special  re- 
lent that  this  objection,  not  having  been 

in  the  Court  of  first  instance,  cannot 

be  received. 

this  were    the    only    objection   to   the 

5*s  decision,  we  should  not  have  been 

to  interfere,  as  the   question   was 

of  jurisdiction,  which  could  have  been 

Jced  at  any  stage  of  the  proceedings. 

we  do  not  see  any  analogy  between 

[two  cases.     In  that  quoted  by  the  Judge, 

[l>laimiff  sued  to  redeem  a  mortgage  ;  but 

present  case  the  suit  is  not  for  redemp- 

bm  to  recover  a  share  of  mesne-profiis 

id  to  have  been  collected  over  and  above 

-mortgagee's  claim, 

^e  ihink,  therefore,  that  there  must  be 
emand  to  the  Court  of  first  instance,  in 
that  the  case  may  be  tried  with  refer- 
to  all  the  interests  concerned. 
Jnder  Section   73  of  the  Code  of  Civil 
cednre,  the   other  owners   of  the  estate 
ild  be  made  co-plaintiffs,  and  the  right 
[the  special  appellant  in  this  case  to  his 
»a  share    should   be   determined.     He 
not  proved  that  he  holds  such  a  share, 
tlic  fact  has  not  been  denied  by  the 


other  side,  and,  if  neither  of  the  other  sBare- 
holders  dispute  the  point,  it  may  be  consi- 
dered as  established  in  his  favor. 

That  being  decided,  the  mortgagee  should 
be  called  upon  to  prove  his  allegation  that 
the  zur-i-peshgee  advance  has  not  been  liqui- 
dated. He  must  produce  his  accounts,  and 
show  what  has  become  of  the  usufruct  of  the 
estate  during  the  years  he  has  been  in  pos- 
session. If  he  fail  to  prove  that  he  has 
still  a  lien  on  the  property,  the  special  ap- 
pellant, supposing  him  proved  to  be  a  one- 
third  owner  of  the  land,  will  be  entitled  to 
that  portion  of  the  surplus,  whatever  it  may 
be. 

Costs  will  follow  the  result. 


The  24th  March  1865. 

Presefzt : 

The  Hon'ble  W.  Morgan  and  Shumboonath 
Pundit,  Puisne  Judges, 

Suit  to  set  aside  alienations  of  ancestral  pro- 
perty— Rights  of  distant  reversioners. 

Case  No.  403  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Shahabad,  dated 
the  8fh  July  1864. 

Bal  Gobind  Ram  (Plaintiff),  Appellant, 

versus 

Hirusranee  and  others  (Defendants), 
Respondents, 

Baboos  Dwarkanath  Mitter  and  Hem 
Chunder  Banerjee  for  Appellant. 

Mr.  C.  Gregory  and  Moulvie  Syud  Mur- 
hamut  Hossein  for  Respondents. 

Suit  laid  at  Rs.  24,875-3-9. 

Suit  to  set  aside  alienations  made  by  the  grandmother 
of  the  plaintiff.  The  plaintiff's  mother,  the  immediate 
reversioner,  beings  in  possession  of  a  part  of  the  property 
comprised  in  the  disputed  alienations,  and  not  being"  in  a 
position  to  institute  proceedings — Held  that  the  plaint- 
iff, as  the  next  reversioner,  was  entitled  to  sue  to  protect 
his  own  future  rights. 

The  plaintiff*,  on  25th  February  1864, 
sued  to  set  aside  certain  alienations  made  by 
his  maternal  grandmother  in  favor  of  her 
husband's  relations  and  others,  and  to  obtain 
a  declaration  of  his  own  rights  as  rever- 
sioner after  the  death  of  his  grandmother. 
By  the  alienations  complained  of,  the  deceas- 
ed father  of  the  plaintiff,  for  hifnself  and  for 
the  plaintiff  and  his  infant  brother,  acquired 
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somt  right  in  the  property.  The  plaintiff's 
mother  was  made  a  party  to  the  suit,  be- 
cause she  held  the  share  conveyed  to  the 
plaintiff's  father.  Some  of  the  defendants 
objecting  to  the  right  of  the  plaintiff  to  sue 
as  reversioner  during  his  mother's  life-time, 
she,  on  the  ist  April  1864,  put  in  a  peti- 
tion consenting  to  the  suit  brought  by  the 
plaintiff.  The  Lower  Court  dismissed  the 
suit  on  the  ground  of  the  plaintiff  having 
fraudulently  concealed  the  priority  of  the 
mother's  claim  to  his  own. 

There  is  no  ground  for  inferring  any  such 
fraud.  The  mother  was  made  a  defendant, 
and  the  fact  of  her  existence  could  not  but  be 
known  to  all.  The  real  cause  of  her  not 
appearing  as  plaintiff  was  her  supposed  in- 
capability to'  do  so  owing  to  her  being  in 
possession  of  a  part  of  the  property  com- 
prised in  the  disputed  alienations.  The 
Judge  below  says,  had  the  plaint  set  forth 
that  the  right  of  the  plantiff's  mother  had 
devolved  on  the  plaintiff,  the  petition  of  the 
mother  would  have  been  taken  into  considera- 
tion. The  allegations  made  by  the  mother 
in  her  petition  do  not  amount  to  a  distinct 
admission,  on  her  part,  either  that  she  had 
before  or  has  by  the  petition  given  up  her 
rights.  She  simply  gives  a  power  to  her 
son  to  sue.  The  right  of  the  plaintiff, 
however,  appears  to  us  to  be  independent  of 
this  petition.  He  sues  because  his  mother  is 
not  in  a  position  to  take  proper  steps  to  re- 
medy the  injury  done  to  the  persons  having 
subsequent  interests  in  the  property  by 
the  ahenations  complained  of.  In  a  case 
like  this,  where  the  immediate  reversioner 
is  so  situated,  and  where,  moreover,  the  im- 
mediate reversioner  is  a  woman  having  quali- 
fied and  limited  rights  similar  to  the  rights  of 
the  widow  (the  grandmother)  whose  acts  of 
waste  are  complained  of,  the  next  reversioner, 
who  has  full  and  unlimited  rights,  may  inter- 
vene in  order  to  protect  his  own  future  rights. 
The  right  of  a  distant  reversioner,  after  the 
death  of  the  intervening  life-tenants  (the 
widow  and  the  daughter  of  the  maternal 
grandfather  of  a  plaintiff),  was  recognized 
by  a  decision  of  the  Sudder  Court  (S.  D. 
Reports,  1859,  page  1627).  The  precedent 
of  I2th  May  of  1859,  reported  in  page  620 
of  the  same  book,  is  not  applicable  to  the 
present  case.  We  reverse  the  decree  of 
the  Lower  Court,  and  decide  that  the  plaintiff 
has  a  right  to  sue  to  set  aside  the  acts  of 
his  grandmother  so  far  as  they  affect  his 
own  rights  of  inheritance.  The  Judge  be- 
low not  havift.g  decided  the  case  on  the 
meritSi  we,  under  Section  351,  remand  it  to 


the  Lower  Court  to  try  the  merits  €f  Ifae 
plaintiff's  claim.  The  costs  incurred  by 
both  the  parties  in  the  Court  belov,  and  in 
this  Court  up  to  this  time,  will,  under  tkt 
peculiar  circumstances  of  the  case,  be  bonit; 
by  the  plaintiff.  The  subsequent 
should  follow  the  ultimate  result. 


The  24th  March  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Gh 

Puisne  Judges, 

Limitation  (in  cases  of  oon-snit). 
Case  No.  2345  of  1864. 

Special  Appeal  from  a  decision  passed  hy 
Additional  Judge  0/ Bhaugulpore^  dated 
30th  May  1864^  affirming  a  decision  passed 
the  Principal  Sudder  Ameen  of  that  Dist\ 
dated  the  31st  July  1861, 

Purbhoo  Narain  Singh  (Defendant), 
Appellant^ 

versus 

Rajah  Keelanund  Singh  (Plaintifi)* 
Respondent, 

Bahoo  Chunder  Madhuh  Ghose  for 
Appellant. 

Bahoo  Unnoda  Pershad  Baturjee  for 
Respondent. 

According  to  the  former  procedure,  whereasoitl 
a  competent  tribunal  ended  in  a  non-suit,  the  per 
limitation  was  computed  from  theaccruingrof  the< 
cause  of  action,  the  time  while  the  first  suit  was 
being*  deducted. 

This  was  a  suit  by  the  special 
ent,  who  was  plaintiff  in  the  Courts 
to  recover  possession  of  94  becgahs  t 
tabs  of  land,  situate   in   mouzah  Est 
by  reversal  of  an  award  under  Act  IV, 
1840,  passed  by  the  Magistrate  and  J( 
respectively  on  the  21st  of  November 
the  27th  of  December  1845. 

It  appears  from  the  record  that,  on 
occasion  of  the  survey  demarcation,  the 
was  given  to  the   plaintiff   by  Mr. 
Collector  Drummond  in  the  year  1838, 
laid    down  the  boundary  between  the 
estates. 

Both  parlies  agree  in  declaring  Mr.  Dr 
mond's  boundary  to  be  the  correct  one; 
the   only   point,   therefore,   for   decisioiijj 
where  is  that  boundary  ? 

Both  Lower  Courts  found  for  the  ph 
and  fixed  Mr.  Dnimmond's  boundaiy  m 
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I  position  alleged  by  the  special  respondent. 
I  h  n  BOW  contended  : — 
|{i.)  That  the  special  respondent  was  out 

time,  and  shonld  not  have  been  heard  at 

[t.)  That  the    Jadge    had    decided    the 

irion  of  Mr.  Drummond's  boundary  line 

totally  insufficient  evidence. 

[With  regard  to    the  first  objection,    we 

fe  that  plaintiff  first  brought  his  suit  to 

the  Act  IV.  decision  in  1847.     He 

ooB-suited  in  1852,  on  the  ground -that 

quantity  of  land   contained   within  the 

laries  mentioned  in  his  plaint  was  more 

in  the  quantity  sued  for.     In  1857,  plaint- 

I  renewed  his  suit,  the  one  now  before  the 

• 

is  urged  that  the  period  which  the 
Jtiff  suffered  to  elapse  between  the  order 
non-suit"  and  the  filing  of  the  amended 
It  in  1857  ought  not  to  be  allowed  him, 
liiathe  is,  therefore,  barred  by  limita- 


it  this  doctrine  is  altogether  opposed  to 
practice  that  obtained  in  our  Civil  Courts 
it  the  old  laws  of  procedure,  and  by 
:b  practice  the  present  suit  must  con- 
lij  be  governed.  The  rule  was  that, 
there  had  already  been  a  suit  before  a 
ipetent  tribunal,  which  suit  had  ended  in 
i-suit,  the  period  of  limitation  was  com- 
from  the  accruing  of  the  original  cause 
|iction,  the  time  while  the  first  suit  was 
ling  in  the  C6urt  being  deducted  (vide 
>herson's  Civil  Procedure,  page  65  ;  and 
ler  Dewanny  Adawlut  Select  Reports, 
a6th,  1847). 

^nder  this   rule  the  special  respondent 

within  time  ;  but,  had  it  been  otherwise, 

ahould  not  have  felt  inclined  to  take  the 

into  consideration,   as  the  objection 

not  raised  either  in  the  Court  of  first 

ice  or  before  the  Judge  in  appeal. 

le  second  objection  is  clearly  unten- 

The    $pecial    appellant    states    that 

evidence    of    the    Nazir    (the     official 

attended  Mr.  Drummond  during  the 

tmary  proceedings,  and  marked  out  the 

indary  in  accordance  with  his  directions) 

jvague  and  unsatisfactory ;  and  that,  as  the 

Ige  proceeded  entirely  upon  it,  and  had 

Mng  dse  to  guide  him,  his  decision  cannot 

rustained.     But,    on    looking  into  the 

d,  we  find  that  the  Nazir's  deposition 

rj  no  means  the  only  evidence  on  which 

adge  relied  ;  the  Nazir  did  state  that  his 

[lecdons  of  the  boundary  were  too  vague 

'  '~r  of  his  pointing  it  out  escactly  on  a 

voi.n, 


map,  but  added  that,  if  he  went  to  the  Ipot, 
he  should  be  able  to  point  out  the  proper 
position  of  the  line.  This  he  was  allowed  to 
do ;  he  went  to  the  spot  and  pointed  out  die 
line,  as  he  himself  had  laid  it  down  in  Mr. 
Drummond's  time. 

The  Judge,  for  reasons  given,  relied  on 
this  evidence,  and  his  judgment  is,  therefore, 
one  of  fact  with  which  we  cannot  interfere 
in  special  appeal. 

The  other  grounds  of  special  appeal  noted 
in  the  petition  were  not  taken. 

Dismissed  with  costs. 


The  27th  March  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  P.  A.  Glover, 

Puisne  Judges, 

Jiiriadiction—Questioh  of  fact— Special 

Appeal 

Case  No.  2344  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24'Pergunnahs,  dated  the  31st 
May  1864,  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  off  hat  District  ^  dat' 
ed  the  13th  August  1863. 

Ramanund  Roy  Chowdhry  (Defendant), 

Appellant, 

versus 

Urnokalee  Debea  (Plaintiff),  Respondent. 

Bahoos  Homanath  Base  and  Nursing  Chun' 
der  Mitter  for  Appellant. 

Baboo  Anund  Chundtr  Ghosal  for 
Respondent. 

The  Lower  Appellate  Court  found  that,  though  tho 
defendant  lived  in  Calcutta,  he  had  a  dwelling-nouse 
within  the  jurisdiction  of  that  Court.  In  special  appeal 
it  was  ur^ed  that  the  defendant  had  transferred  to  other 
parties  his  rights  and  interests  in  that  dwelling-house. 
Held  that  such  an  objection  was  not  admissible  in 
special  appeal. 

~  The  only  question  raised  on  this  special 
appeal  relates  to  jurisdiction.  It  is  said 
that  the  24-Pergunnahs  Court  in  which  the 
suit  was  brought  had  no  jurisdiction,  as  the 
defendant  was  at  the  time  living  in  Calcutta. 
The  Judge  found  that,  though  he  may  have 
been  to  some  extent  living  in  Calcutta,  he  had 
a  dwelling-house  in  the  24-Pergunnahs.  It 
is  now  said  that  the  defendant  had  transfer- 
red to  other  parties  his  rights  and  interests  in 
that  dwelling-house.  He  cannot,  on  special 
appeal,  enquire  into  this  qiiestion  of  fact. 
It  doas  not  appear  that  ttJa  objection  was 
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takeit  before  the  Judge.    If  the  defendant 
wishes  to  urge  any  such  objection  now,  he 
cannot  do  so  on  special  appeal. 
Appeal  dismissed  with  costs. 

The  27th  March  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges. 

Inheritance — Liability  of  heirs  for  debts  of 

ancestor. 

Case  No.  2333  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patna,  dated  the  30th  May  1864, 
affirming  a  decision  passed  by  the  Principal 
Sudder  Ameen  of  that  District^  dated  the 
26th  February  1864, 

Raj  Roop  Singh  and  another  (Plaintiffs), 

Appellants, 

versus 

Buldeo  Singh  and  others  (Defendants), 
Respondents. 

Baboo  Nil  Madhuh  Sein  for  Appellants. 

Mr.  A.  F.  Lingham  and  Baboo  Onookool 
Chunder  Mookerjee  for  Respondents. 

Heirs  are  liable  for  the  debts  of  the  person  from 
whom  they  have  inherited  to  the  extent  of  the  property 
which  they  have  inherited. 

The  question  at  issue  in  this  suit,  and 
upon  which  the  special  appeal  is  preferred, 
is  the  liability  to  sale  in  execution  of  a 
decree  against  one  Hurdeb  Roy,  of  a  certain 
landed  estate  which  was  purchased  by  Hur- 
deb Roy's  son  Khema  Singh  in  the  names 
of  Khema  Singh's  sons.  The  Judge  has 
found  that  Khema  Singh  inherited  Hurdeb 
Roy's  property,  and  has  accordingly  held 
Khema  Singh  and  this  estate  purchased  by 
him  liable  for  the  debts  of  Hurdeb  Roy,  un- 
til Khema  Singh  accounted  for  the  whole  of 
the  property  he  had  inherited  from  Hur- 
deb Roy.  It  is  said  that  the  Judge  had  no 
evidence  before  him  upon  which  he  could 
come  to  the  conclusion  that  Khema  Singh 
inherited  Hurdeb  Roy's  property  ;  and  that 
the  Judge  should  have  enquired  whether  the 
money,  with  which  this  estate  was  purchased, 
was  money  which  Khema  had  inherited 
from  Hurdeb  Roy,  or  money  which  he  had 
personally  acquired. 

We  find  that  Khema  Singh  rested  his  right 
to  hold  this  estate  on  the  allegation  that  he 
had  inherited  no  property  from  his  father 
Hurdeb  Roy,  a^d  the  Judge  has  found  upon 
very  clear  evidence,  both  oral  and  document- 


ary, that  this  allegation  of  his'  was  a  deli- 
berate falsehood.     The  Judge  was  accord- 
ingly correct  in  recording  that  Khema  Singh 
was  liable,  and  this  estate,  as  in  his  possession, 
was  liable  for  Hurdeb  Roy's  debts,  until  Khe- 
ma Singh  gave  in  a  full  account  of  all  moneys 
and  property  to  which  he  had  succeeded  Vk 
heir  to  Hurdeb  Roy.    The  principle  is  that  OQ 
which  Section  203,  Act  VIII.  of  1859,  makes 
heirs  liable  for  the  debts  of  the  person  from 
whom  they  have  inherited  to  the  extent  Ui 
which   they   have   so   inherited.     We  think! 
the  Judge  was  correct  in  his  law,  and  dismirf 
this  appeal  with  costs.  j 


The  27th  March  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seion-Kan 

Puisne  Judges, 

Lakheraj — Resumption — Limitation. 

Case  No.  268  of  1864. 

Regular  Appeal  from  a  decision  of  Baboo  Pt 
chanun  BanerjeCt  Principal  Sudder  Awii 
of  Hooghly^  dated  the  28th  April  1864. 

Khelatchunder  Ghose  (Defendant), 
Appellant, 

versus 

Poornochunder  Roy  and  others  (Plainlifi) 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Rajenier 
Misser  for  Appellant. 

Baboos  Banee  Madub  Banerjee  and  Tfl 
persaud  Mookerjee  for  Respondents. 

Rules  (as  gathered  from  the  late  Full  Bench  dedsifl 
laid  down  for  the  future  guidance  of  the  Lower  Co 
in  disposing  of  suits  for  the  resumption  of  lakli 
instituted  before  the  date  on  which  Act  XIV.  of  li 
came  into  operation.     In  suits  instituted  after  that  da 
the  effect  of  Clause  i^,  Section  i  of  that  Act,  should! 
taken  into  consideration. 

Plaintiffs  state  that  they  seek  to  res 
33  beegahs  11  cottahs  12  giindas  of  inv*: 
lakheraj  land  in  the  possession  of  the  defei 
ant,  situated   within   the   limits  of  mot 
Sulkea,   appertaining   to    their    zeminds 
Pergunnah    Packau,   Zillah  Hooghly.    Tt 
suit  is    brought    under    the    provisions 
Section  30,  Regulation  IL  of  1819. 

The  defendant  pleads  that  the  suit  is  bafi 
red  by  limitation,  as  he  and  his  prede< 
have  held  possession  of  these  lands  rei 
free  from  a  period  anterior  to  the  assampti<* 
of  the  dewanny  by  the  late  E.  \.  Compsflytf 
that  the  lands  are  known  as  the  "  FeelkoMfiii 
and  were  granted  by  the  Nawab  Nazimir 
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Bengal  to  Santiram  Sing  of  Jowrasanko ; 
,  that  they  were  inherited  by  his  son,  and 
the  property  descended  to  his  family,  and  it 
was  last  sold  in  execution  of  a  decree  of  the 
Sapreme  Court  on  7ih  May  1855,  and  pur- 
dused  by  the  defendant,  appellant,  now  in 
possession. 

The  Lower  Court  found  for  the  plaintiff, 
Jnlding  that  the  defendant  had  failed  to  prove 
Ike  validity  of  his  tenure,  and  the  Judge  gave 
t decree  for  resumption,  declaring  the  lands 
ib>  pertain  to  mdl  land  of  the  plaintiff's 
haL 

An  appeal  was  preferred  by  the  defendant, 
bearing  of  which  was  deferred  till  the  re- 
it  of  a  reference   to   a   Bench   of   seven 
ges  (in  the  case  of  Sonatun  Ghose  and 
rs,   special    appeal    No.    869 ;    and    of 
nomonee   Dabea,    special   appeaU   Nos. 
90  and    129 1)   was   made   known.     The 
n  for   this   reference    may   be    shortly 
I. 
Previous  to  the  enactment  of  Aft  X.  of 
I59.  suits  for  the  resumption  and  assessment 
iknd  held  on  invalid  lakheraj  title,  whether 
*»  Section  30,  Regulation  II.  of  1819,  or 
tion  10,  Regulation  XIX.  of  1793,  used  to 
brought  indiscriminately,   either   in   the 
Court  or  before  the  Collector.     It  was 
questionable  under  the  law,  as  it  then 
I,  whether  the  Collector  had  any  juris- 
>nin  cases  under  Section  10,  Regulation 
of  1793,  which  related  to  lands  alienat- 
tem  a  permanently  settled  estate  subse- 
U  to  isi  December  1790.     But  whether 
law,  correctly  interpreted,  admitted  this 
liction  or  not,  the  hearing  of  such  cases, 
ibey  were  brought  under  the  provisions 
tegulation  II.  of  181 9,  by  the  Collector, 
grown  into  custom ;  and  by  the  provi- 
of  Section  28,  Aft  X.  of  1859,  the  juris- 
m  of  the  Collector  was  distinctly  ex- 
'd  to  these  cases.     By  the^  ruling  of  a 
Bench  in  the  case  of  Bishumber  Misser, 
ing  date  the  i8th  of  March  1863,  it  was 
that  cases  thus  tried  by  the  Collector 
suits,  and  not  summary  orders ;  and  a 
|her  question  then  arose  whether  the  Le- 
inre,  when  creating  this  new  jurisdiction 
[^Collector,  intended  to  take  away  the 
I'Ciion  over  such  suits  from  the  Civil 
and  vest  it  solely  in  the  Collector, 
*beiher  there   was   to   be   a   concurrent 
liction  in  the  Civil  Courts  and  in  the 
:ior. 

^'^oiher    point    had    to    be    considered. 

•provision  of  Section  28,  Aft  X.  of  1859, 

introduced  the  Law  of  Limitation  as  bar- 

^  hearing  of  suits  under  Section  10, 


Regulation  XIX.  of  1793,  unless  instituted 
within  twelve  years  from  the  date  that  the 
plaintiff's  right  of  action  accrued.  ^But 
that  law,  which  remained  unrepealed,  declar- 
ed that  no  length  of  possession  should  give 
validity  to  such  grants.  If,  then,  there  were 
a  concurrent  jurisdiction  in  the  Civil  Courts 
and  the  Collector,  it  was  evident  that,  in 
suits  brought  in  the  Civil  Courts,  limitation 
would  not  apply;  while  in  suits  before  the 
Collector,  the  suit  would  be  subject  to  a 
Law^  of  Limitation.  It  was  further  argued 
that  one  object  of  Section  28,  Aft  X.  of  1 859, 
was  to  draw  a  clear  distinction  between 
suits  under  Section  10,  Regulation  XIX.  of 
1793,  *"^  suits  under  Section  30,  Regulation 
II.  of  181 9;  that  the  latter  law  related  only 
to  land  held  as  rent-free  at  or  before  the  ist 
December  of  1 790 ;  and  that  a  suit  brought  by 
a  zemindar  under  the  provisions  of  Section 
30,  Regulation  II.  of  1819,  was  an  admission 
on '  his  part  of  the  existence  of  the  tenure 
in  1790,  and  such  admission  was  sufficient 
to  bar  his.  suit,  unless  he  were  an  auction- 
purchaser  at  a  sale  for  arrears  of  Govern- 
ment revenue.  Owing,  however,  to  the  very 
confused  state  in  which  plaints  were  usually 
drawn  up,  the  plaintiff  claiming  to  resume 
the  land  as  forming  part  of  his  permanently 
settled  estate,  which  was  a  suit  under  Sec- 
tion 10,  Regulation  XIX.  of  1793,  and  as 
invalid  lakheraj  under  the  provisions  of 
Section  30,  Regulation  II.  of  1819,  it  was 
difficult  to'  know  upon  whom  the  onus  of 
proof  should  be  thrown.  Where  the  plaint- 
iff came  with  a  distinct  allegation  that  the 
lands  were  part  of  his  permanently  settled 
estates,  and  had  been  subsequently  separated 
from  it  by  the  defendant  who  held  it  as 
lakheraj,  it  appeared  but  reasonable  that 
plaintiff  should  start  his  case  as  in  ordinary 
suits  ;  but  where  he  came  in  to  resume  under 
Section  30,  Regulation  II.  of  18 19,  the  burden 
should  be  on  the  defendant.  The  practice, 
however,  had  been  otherwise ;  and  the  burden 
of  proof  had  always  been  thrown  on  the  party 
claiming  to  hold  as  lakherajdar,  not  to  prove 
the  validity  of  his  title,  bur  to  show  that  the 
tenure  was  in  existence  as  lakheraj  previous 
to  I  St  December  1790,  before  he  could  plead 
limitation. 

These  were  some  of  the  reasons  which 
rendered  a  reference  to  a  Full  Bench  of 
seven  Judges  necessary,  and  the  determina- 
tion of  the  Court  may  be  given  under  the 
following  heads : — 

ist. — That,  prior  to  the  enactment  of  Re- 
gulation II.  of  1 819,  the  Civil  Courts  were 
competent^  under  their  ordinary  jurisdiction, 
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The  27th  March  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  fudges. 

Government  Revenue  (Recovery  of,  paid  by  a 
mokurrureedar  for  his  predecessor)— Excess 
payments. 

Case  No.  2378  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  ofBeerhhoom,  dtited 
the  30th  May  1864,  reversing  a  decision  passed 
by  hie  Sudder  Ameen  0/ that  District,  dated 
the  24th  September  j86j, 

Biinwaree  Kishore  (Plaintiff),  Appellanly 

versus 

Joy  Chunder  Gossain  (Defendant), 
Respondent. 

Bahoos  Sreenaih  Doss  and  Tarucknath  Sein 

for  Appellant. 

Bahoos  Mohendro  Lai  Shame  and  Ohhoy 
Churn  Base  for  Respondent. 

Instalments  of  Government  revenue  paid  by  a 
mokurrureedar  on  account  of  his  predecessor,  being- 
necessary  payments  made  to  save  the  estate  from  sale, 
are  recoverable,  but  not  under  Adl  X.  of  1S59. 

Payments  on  account  of  Government  revenue  in 
excess  of  lease  are  not  recoverable. 

The  plaintiff  in  this  suit  is  mokurrureedar 
of  lot  Shahpore,  consisting  of  five  mouzahs, 
having  purchased  the  mokurruree  of  four 
mouzahs,  the  proprietary  title  ot  which 
belongs  to  Rooknee  Bullub,  and  also  pur- 
chased the  mokurruree  of  the  fifth  mouzah. 
the  proprietary  right  in  which  belongs  to 
Jadub  Chunder  Gossamee  by  gift  from 
Rooknee  Bullub.  The  plaintiff  states  that, 
as  mokurrureedar  of  the  four  mouzahs,  he 
has  paid  the  Government  revenue  of  the 
fifth  mouzah  for  the  year  1266,  and  he  sues 
Jadub  Chunder  Gossamee  to  recover  from 
him  the  sum  so  paid.  Both  the  Lower 
Courts  have  dismissed  his  claim.  It  is  said 
on  special  appeal  that  plaintiff  is  entitled 
to  recover  this  sum.  It  appears  to  us  that 
he  may  have  some  right  of  suit  against  the 
former  mokurrureedar  of  the  fifth  mouzah 
Parparah.  He  appears  to  have  purchased 
that  mokurruree  in  Magh  1266.  As  respects 
all  instalments  which  fell  due  after  his  pur- 
chase, plaintiff  was  personally  liable  to  pay 
the  Government  revenue  as  standing  in 
place  of  the   former    mokurrureeedar  who 


had   contracted  with  Jadub  Chundef  (Jos- 
samee    to    pay    the    Government   rcvcnttc 
Plaintiff  cannot  recover  them  from  any  one. 
As  respects  all  instalments  which  fell  due 
before  his  purchase,  and  which  should  have 
been  paid  by  the  former  mokurrureedar  of 
Parparah,  but  which  have  been  paid  by  him 
as    mokurrureedar    of   the    remaining  fooi 
mouzahs,    plaintiff    is    entitled    to    recovci 
them    from    the    former    mokurrureedar  d 
Parparah.     The  Lower  Appellate  Court  re- 
cords  that,   as    respects    these    instalment! 
plaintiff  should  sue  under  Act  X.  of  1859 
But  here  we  think  the  Lower  Court  is  clearlj 
in  error.     The  two  parties  do  not  stand  h 
the  position  of  landlord  and  tenant.    The  in 
stalmenis  which  are   claimed   are  not  dm 
as    arrears    of    rent.     They    are   paymenl 
made  on  account  of  the  Parparah  mokni 
rureedar  by  the   plaintiff.     It  is  said  thcj 
are  voluntary  payments,  and  cannot  be  re 
covered  ;  but  they  were  necessar}*  paymem 
in  order  to  save  the  estate  from  sale.   1 
does  not  appear  that  the   Parparah  mokin 
rureedar  made  the  payments  which  undc 
his  contract  he  was  bound  to  make ;  ani 
the  whole  five  mouzahs  of  the  estate  vod 
certainly  have  been  sold,  had  not  theplainw 
as  mokurrureedar  of  the  four  mouzahs  pffl^ 
the  Government  revenue  for  his  neighboii< 
the  mokurrureedar  of  the  fifth  mouzah. 

As  respects  this  portion  of  the  plaundl 
claim,  the  judgment  of  the  Lower  Couit 
reversed,  and  the  case  remanded  to  the  Loi 
Court  to  determine,  with    reference  to 
above   remarks,    whether   there  is  any 
w-hat  sum  due  from  the  former  mokurnirt 
of  Parparah  to  the    plaintiff  for  instalmcd 
of  Government  revenue  paid  by  the  latl^ 
on  account  of  the  former,  prior  to  the 
chase  by  the  latter. 

The  plaintiff  also  appeals  as  respects^ 
claim  which  he  appears  to  have  made  in 
same  suit  against  his  zemindar  Rool 
Bullub  for  some  excess  payments  made 
plaintiff  on  account  of  the  Government 
venue  of  the  four  mouzahs  which  he  held^ 
mokurruree  under  Rooknee  Bullub.  Butj 
think  that  plaintiff  cannot  recover  on  iM 
account.  It  was  his  duty  to  pay  in  the  Go 
vernment  revenue  according  to  his  mokurrl 
ree  lease.  If  he  paid  in  more  than  heou^ 
he  must  bear  the  loss,  if  it  is  a  loss ; 
we  suppose  that,  under  such  circumsiaD( 
the  excess  would  be  credited  to  the  re\^ 
of  the  following  year.  We  dismiss  the 
peal  on  this  ground. 
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The  appellant  will  pay  the  costs  of  all 
4e  respondents  in  this  appeal,  except  those 
i  (he  former  mokurrureedar  of  Parparah, 
[tDd  the  liability  of  his  own  costs  and  those 

the  former  mokurrureedar  of  Parparah 
ill  be  determined  by  the  Lower  Court  on 

decision  of  the  dispute  as  between  them. 


The  27th  March  1865. 

Present  : 

Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges, 

[Sedjons  2^  and  247  of  Act  VIII.  of  1859— 
Limitatioii — Redemption. 

Case  No.  314  of  1864. 

lUr  Appeal  from  a  decision  passed  by  the 
iigeof  Patnay  dated  the  28th  May  1864. 

Mahomed  Afzul  (Plaintifif),  Appellant, 

versus 

Kanhya  Lai  and  others  (Defendants), 
Respondents, 

R,   E.   Twidale  and  Baboo   Onoocool 
Chunder  Mocker jee  for  Appellant. 

Mr,  R.  T,  Allan  for  Respondents. 
Suit  laid  at  Rs.  48,647-13  annas. 

to  property  about-to  be  sold  in  execution  of 

was  made  under  Section  246  of  Act  VIII.  of 

^  Court  declined  to  entertain  it,  and  passed 

under  Section  247  disallowing-  the  investigation. 

that  the  claimant  in  bringing'  a  regular  suit  to 

e.his  claim  was  not,  either  by  any  provision  of 

.  of  1859,  or  by  Clause  3  or  5  of  Section  i  of 

V.  of  1859,   bound  to  institute  his  suit  within 

from  the  date  of  the  order  disallowing  the 
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only    question    which    we    have    to 
in  this  case  is,  whether  the   Lower 
ij  right   in    holding  that   appellant's 
's)  suit  is  barred  under  Sections  246 
HI  of  Act  VIII.  of  1859,  and  Clause  3, 
'    I  of  Act  XIV.  of  1859. 
plaintiff  sues  to  redeem  a  zur-i-peshgee 
ge.    He    makes    title    to    the    lands 
are  the  subject  of  the  mortgage  under 
cbase   by    him    of  the   rights   of   one 
h  at  a  sale  held  in  1849  in  execution 
decree  against  Byjnath.     In   1861   the 
of  Byjnath  in  the  same   lands  were 
sold  in  execution  of  a  decree,  and  the 
J  lam  Raghoonath  purchased  them.     On 
i^y  of  this  latter  sale,  the  plaintiff  pre- 
a  claim   under  Section  246   of  Act 
^  1859,  stating  that  whatever  rights 
in  Byjnath  had  been  purchased 


by  him  (plaintiff)  in  1849.  The  Court  ex- 
ercising the  power  given  it  by  Section  247 
refused  to  investigate  the  claim,  or  to  stay 
the  sale,  recording  that  the  petition  had  not 
been  presented  till  after  the  commencement 
of  the  sale,  and  was  put  in  merely  for  the 
purposes  of  delay 

It  is  contended  that  the  present  suit 
is  one  in  which  the  plaintiff  cannot  suc- 
ceed without  practically  setting  aside  the 
order  made  under  Section  247 ;  and  that, 
as  that  is  a  summary  order  within  the 
meaning  of  Clause  5  of  Section  i  of  Act  XIV. 
of  1859,  no  suit  to  set  it  aside  will  lie  unless 
instituted  within  one  year  from  the  date  of 
the  order.  It  is  also  contended  that  the 
object  of  the  suit  was  to  set  aside  the  sale  to 
Rughoonath,  which  was  a  sale  made  in  execu- 
tion of  a  decree ;  and  that  consequently  under 
Clause  3  of  the  same  section,  the  suit  would 
not  lie  if  instituted  more  than  a  year  after 
the  date  of  the  sale.  The  plaintiff,  on  the 
other  hand,  submits  that  he  does  not  sue  to 
set  aside,  and  has  no  desire  to  set  aside, 
either  the  sale  to  Rughoonath  or  the  order  of 
Court  under  Section  247 ;  that  the  title 
which  he  sets  up  is  paramount  to  Rughoo- 
nath's,  and  under  that  title  he  has  a  right 
to  redeem  whether  Rughoonath  did  or  did  not 
buy  anything  at  the  sale  in  1861 ;  and  that, 
therefore,  only  the  general  law  of  limitation 
can  apply  to  the  case,  and  not  the  special 
rules  pleaded. 

In  our  opinion,  the  plaintiff's  suit  is  not 
barred,  because  it  was  not  instituted  within  one 
year  after  the  date  of  the  sale  to  Rughoonath, 
and  the  order  under  Section  247.  It  is 
clear  that,  if  the  plaintiff  can  prove  his  case, 
he  will  prove  a  title  to  redeem  as  against 
which  Rughoonath  will  have  no  title  what- 
ever to  show. 

At  the  sale  in  1861  the  plaintiff's  applica- 
tion was  rejected  under  Section  247,  and  his 
rights  were  in  no  way  either  enquired  into  or 
adjudicated  upon  ;  and  the  only  legal  effect  of 
the  order  of  rejection  was  to  refuse  him  the 
benefit  of  a  summary  investigation  under 
Section  246.  We  have  been  urged  to  read 
Sections  246  and  247  together,  and  to  hold 
that  these  sections  impose  the  same  limita- 
tion of  one  year  in  cases  where  investigation 
isrefused  under  Section  247,  as  is  undoubtedly 
imposed  in  cases  where  there  has  been  a 
summary  investigation  under  Section  246. 
Cut,  we  think,  we  ought  not  to  construe 
them  as  laying  down  that,  if  an  investigation 
is  refused  under  Section  247,  thj  claimant,  if 
he  wishes  to  prosecute  his  claim  by  regular 
suit,  can  do  so  only  within  one  year  from 


164 


Civa 


Tttl  WKttLT  HSMfctte. 


JifiUkgi. 


tVolE 


tbe  date  of  the  order  refusing  the  investiga- 
tion. A  case  in  which  the  claim  made  has 
been  summarily  enquired  into  and  decided 
is  very  different  from  a  case  in  which  the 
Court  simply  refuses  to  make  any  enquiry^ 
or  pass  any  decision  at  alL  Moreover,  a  law 
limiting  the  period  within  which  suits  may  be 
brought  is  to  be  construed  strictly ;  and  where 
the  Legislature  has  not  expressly  limited 
the  time  for  suing,  this  Court  will  not  readily 
(if  it  will  under  any  circumstances)  prescribe 
a  limit  merely  because  there  is  reason  to 
infer  that  the  Legislature  intended  to  pre- 
scribe that  limit,  although  it  has  accidentally 
omitted  to  do  so.  As  the  plaintiff  really  does 
not  sue  either  to  set  aside  the  sale  of  1861, 
or  the  order  which  was  made  under  Section 
347,  neither  Clause  3  nor  Clause  5  of  Section 
I  of  Act  XIV.  of  1859  is  applicable. 

The  decision  of  the  Lower  Court  is  revers- 
ed, and  the  case  must  be  remanded  for  trial 
on  the  merits.  In  disposing  of  the  case  on 
the  merits,  the  Court  must  enquire  and  de- 
cide with  the  utmost  care  and  decision  what 
were  the  exact  nature  and  extent  of  the 
rights  (if  any)  of  Byjnath,  which  are  alleged 
to  have  been  purchased  by  the  plaintiff  in 
1849.  It  is  evident  that  everything  must 
turn  upon  that  question.  It  may  be  too 
that  the  Court  will  have  to  consider  whether 
the  plaintiff's  suit  is  barred  by  the  general 
law  of  limitation.     Remand  accordingly. 


The  27th  March  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell, 

Puisne  Judges, 

Joint  Hindoo  Family— Estoppel — Onus 

probandi. 

Case  No.  346  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Nuddea^  dated 
the  1 6th  February  1864. 

Surnomoyee  Debia,  Pauper  (Plaintiff), 

Appellanty 

versus 

Gunga  Gobind  Roy  and  others  (Defendants), 

Respondents. 

Baboos  Mohkndro  Lall  Shome  and  Roopnath 
Banerjee  for  Appellant. 


Baboos  Kisken  Kishore  Ghose^  Mokesh  Cknh 
der  Chowdhry^  and  Onoocool  Chadir 
Mookerjee  for  Respondents. 

Suit  laid  at  Rs.  i5,563-4as.-ig.-3C. 

Suit  for  share  of  joint  ancestral  property,  tlie  pi 
iff  daitns  under  A,  who,  when  sum  in  \%\t  is  ti 

for  the  defendant's  father  then  a  minor,  nesrer  pi ^ 

that.he  was  a  co-parcener.  Held  that  the  platotil^i 
not  estopped  from  now  contending  tiiat  tiw  property] 
joint,  has  still  the  full  burden  of  proving  that  it  is  f-^ 

In  this  case  plaintiff  Surnomoyee  D< 
as    widow  of   Ram   Gobind   Roy,  and 
behalf   of   herself   and    minor  sons,  8 
various  members  of  her  husband's  family  i 
others  as  co-parceners  for  a  four-anna 
of  the  joint  ancestral  property  of  her 
band .     Plaintiff  alleged  that  het  hnsbandl 
had  possession  jointly  with  defendants 
his   death   on  6th  Agrahun    1265,  B. 
that  after  that  plaintiff,  as  his  widow,  1 
possession  jointly  with  the  defendants; 
that,  on  the  38th  Assar  1 267,  B.  S.,  defe 
ousted  her. 

» 

Defendants  Gunga  Gobind  and  Bhag 
Chunder  answered,  denying  that  they 
ever  ousted  plaintiff,  and  averring  that 
of  them  also  had  been  ousted  from  a 
anna  share  of  the  ancestral  property, 
also  pleaded  that  portions  of  the  pi , 
sued  for  by  plaintiff  were  self-acquiiU 
not  joint. 

The  answer  of  the  principal  defe 
Ram  Tarun  and  others,  was  to  tfje 
that  the  estate  of  Doorlubpore  was 
ginally  the  self-acquired  separate  pr 
of  the  grandfather  Odoyto  Mohan 
that  then  this  defendant's  father,  Lok 
had  it  through  his  guardian;  and  on 
nath's  death  in  1266,  his  son  (defei 
Ram  Tarun)  and  the  mother  and  gni 
of  his  minor  nephew  held  it;  further, 
they  held  in  the  same  way,  as  se] 
properly,  other  mehals  settled  with 
and  that  trade,  rent-free  lands,  gi 
&c.,  were  also  the  separate  and  seif-^ 
property  of  this  defendant's  grand! 
and  father.  Limitation  by  adverse  . 
sion  of  more  than  twelve  years  was  pi 
as  to  this  alleged  self-acquired  property,'! 
as  to  the  rest  that  defendant  had  never 
possessed  plaintiff,  and  that  all  the 
held  their  rightful  shares. 

The  Principal  Sudder  Ameen,  Baboo 
Nobo  Kishen  Palit,  put  in   issue:— ^ 
whether  limitation  barred  the  suit;s«r4 
was  plaintiff  in  possession,  and  dispossc 
she  alleged  ?  thirdly,  how  far  is  the  a^ 
of  the  defendant,  Ram  Tarun,  as  tt 
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property  having  been  self-acquired  and  not 
joint,  cprrect  ? 

In  respect  to  the  first  and  second  issues, 
Ibe  Principal  Sudder  Ameen  held  that 
imitation  could  not  bar  the  suit  if  the  pro- 
rtj  were  joint.  But,  on  the  last  question, 
found  that  plaintiff  never  proved  her 
ion  of  it  as  joint,  and  that  plaintiff 
Dot  adduced  any  documentary  evidence 
prove  her  allegations  on  this  point.  The 
ncipal  Sudder  Ameen  also  found  that 
grandfather,  Odoyto  Mohun  Roy,  ap- 
Bted  his  brother,  who  was  also  plaintiff's 
r-in-law,  Brij  Mohun  Roy  (the  father 
two  others)  to  be  his  executors  ;  that 
j  Mohun  as  executor  was  sued  by  their 
for  possession  of  the  landed  estate 
n  he  executed  a  conditional  sale  of  it ; 
that  in  that  suit  it  was  claimed  as 
acquired  properly  of  defendant's  father 
naih ;  but  that  Brij  Mohun  then  never 
forward  any  plea  to  the  effect  that  it 
joint  property.  The  Principal  Sudder 
en  also  remarked  that  defendant's 
r  Lokenaih  was  registered  as  the  sole 
rictor — in  fact,  that  it  was  not  joint 
erty  at  the  time  of  that  suit  (181 2), 
bad  been  held  as  self-acquired  and  se- 
e,  /.  tf.,  adversely,  since  then  by  defend- 
Ram  Tarun  and  his  father  Lokenath, 
that  consequently  limitation  barred  the 
The  Principal  Sudder  Ameen  also 
on  the  issue  of  possession  and  right 
•parceny  in  regard  to  the  trade,  rent-free, 
granary,  that  these  were  not  joint,  and 
plaintiff  still  had  possession  of  what 
ber  joint   share,    and  had    never  been 

from  it. 
le  Principal  Sudder  Ameen  accordingly 
issed  plaintiff's   suit,   and   plaintiff  has 
led  to  this  Court. 

e  pleader  for  the  appellant  has  before 
ntested  the  justice  of  the  decision  below, 
h  on  three  grounds  : — /j/,  that  this  was 
ttedly  one   of  a  Hindoo  family  in  its 
itatus ;  that  the  ordinary  status  of 
a  family  was  always  presumed  to  be 
onless  the   contrary   were   shown    by 
disputing  the  fact ;  that  here  the  de- 
ant  admitted  that  plaintiff  was  entitled 
tnd  held  possession  of,  certain  of  the  pro- 
ttsued  for  by  plaintiff  as  \n  joint  family 
co-parceny  ;  and  that  the  whole  burden 
proving  that  defendant  had  any  title  to 
by  self-acquisition  was  on  defendant ; 
s  the  'Principal  Sudder   Ameen  had 
Jsscd  plaintiff's  suit  on  plaintiff  failing 
^ve  his  allegations ;  that,  till  the  self- 
''sition  alleged   by  defendant  had  been 
Vol  II.  . 


fully  proved,  which  it  had  not  been  in  this 
case,  it  was  the  duty  of  the  Principal 
Sudder  Ameen  to  follow  the  law,  and  consi- 
der the  possession  of  any  one  in  a  joint 
Hindoo  family  as  the  possession  of  all  or  of 
a  trustee  for  all  the  co-parceners ;  lastly ^  that, 
although  no  documentary  evidence  had  been 
adduced  by  plaintiff  to  prove  his  allegations 
as  to  co-parceny  and  joint-family,  the  very 
pleadings  of  the  defendants,  and  the  testi- 
mony of  Ram  Tarun  himself,  showed  the 
fact. 

On  the  other  hand,  it  was  contended  that 
plaintiff,  having  alleged  possession  and  dis-' 
possession,  was  bound  to  prove  these  allega- 
tions in  the  first  instance;  and  that,  if  she 
failed  in  that,  her  suit  as  laid  should  be  dis- 
missed ;  that  there  was  no  evidence  adduced 
by  plaintiff  to  prove  these  allegations ;  that 
defendant  did  adduce  evidence  to  show  that 
the  only  properties  of  which  plaintiff  had  not 
possession  were  the  self-acquired  separate 
properties  of  defendant's  father  and  grand- 
father ;  and  that  Brij  Mohun,  plaintiff's 
father-in-law,  and  brother  and  executor  of 
the  defendant's  grandfather  Odoyto  Mohun 
Roy,  never  questioned  defendant's  father 
Lokenaih's  property  to  be  separate  and  self- 
acquired  when  he  was  sued  in  1812,  which 
he  never  would  have  done  had  it  not  been  the 
case,  for  he  was  then  being  sued  as  executor 
in  tort,  and  would  naturally  have  pleaded 
a  co-parceny  to  help  his  case,  if  such  co-par- 
cenv  were  the  fact. 

After  a  careful  consideration  of  the  argu- 
ments of  the  counsel,  and  the  facts  of  the  case 
as  shown  by  the  record,  we  are  of  opinion 
that,  although  plaintiff's  contention  is  so  far 
correct  that  a  Hindoo  family  is  legally  pre- 
sumed to  be  joint  till  the  contrary  be  proved, 
and  that  in  it  all  who  plead  separate  acqui- 
sitions have  the  burden  on  them  of  proving 
their  averments,  still,  in  this  case,  we  hold 
that  really  the  defendant  has  primd  facie 
rebutted  the  presumption  sufficiently  to  shift 
back  upon  plaintiff  the  burden  of  proving  his 
allegations  of  possession  and  dispossession, 
and  of  showing  that  he,  plaintiff,  is  not 
estopped  by  the  act  of  Brij  Mohun,  the  father 
and  executor  of  the  grandfather  and  the 
father-in-law  of  plaintiff,  from  contending 
that  the  talook  and  those  other  properties 
of  which  plaintiff's  possession  is  not  admitted 
and  found,  are  joint. 

It  is  quite  clear  that,  when  Brij  Mohun 
was  sued  in  181 2  for  misappropriating  the 
funds  of  the  talook,  he  was  sued  as  for  pro- 
perty of  the  then  minor,  defcjidant's  father, 
Lokenath.    Brij  Mohun  never  then  pleaded 
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that  he  was  a  co- parcener  and  not  a  trustee, 
which  he  certainly  would  if  the  former  had 
been  his  position.  Plaintiff  derives  from  Brij 
Mobun,  and  we  are  of  opinion  that,  under 
these  circumstances,  plaintiff,  if  not  estopped 
from  now  contending  that  the  property  is 
joint,  has  still  the  full  burden  of  proving 
that  it  is  joint,  with  the  addition  of  the 
conduct  of  Brij  Mohun  being  a  very  strong 
evidence  against  plaintiff's  claim. 

In  this  view,  we  come  to  look  upon  the 
evidence  which  plaintiff  adduces,  and  we 
find  no  independent  documentary  evidence 
to  prove  that  the  property  which  defendant 
states  was  self-acquired  was  joint,  as  alleged 
by  plaintiff ;  and  we  also  find  that  plaintiff 
does  not  prove  her  possession  and  dispos- 
session from  it,  or  of  the  other  properly  she 
says  she  has  been  dispossessed  of.  The 
pleader  refers  to  the  evidence  of  Ram  Tarun 
as  showing  joint-family.  His  evider.ce  is 
clear  as  to  defendant's  having  the  se|)araie 
self-acquired  talook,  and  does  not  help  plaint- 
iff as  to  that  property  being  joint.  This 
witness  only  says  that  plaintiff  is  in  posses- 
sion of  the  other  joint-property  of  which 
plaintiff  alleges  dispossession. 

On  the  whole  case,  we  see  no  reason 
to  reverse  the  order  ci  the  Lower  Court. 
We  accordingly  dismiss  this  appeal  with 
costs. 


The  29th  March  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Limitation— Reimbursement— Joint  decree— Pri- 
vnte  arrangement  between  one  Judgment-debt 
or  and  decree-holder. 

Case  No.  330  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Backer  gunge  ^ 
dated  the  18th  June  1864, 

Doorga  Monee  Dossee  and  others  (Defend- 
ants), AppellaTttSy 

versus 

Doorga  Mohan  Doss  and  others  (Plaintiffs), 

Respondents, 

Baboes  Banee  Madhub  Banerjee,  Romanath 
Bosey  and  Bungshee  Buddun  Mitter  for 
Appellam. 

Bahoos  Dwarkanath  Mitter^  Unnoda  Per- 
shad  Banerjee,  Chunder  Madhub  Ghose, 
Hem   ChunHer  Banerjee,  Mohinee  Mohun 


Roy^    and    Onoocool    Chunder  Mopkerjee 
for  Respondents. 

Suit  laid  at  Rs.  10,000. 

The  limitation  prescribed  by  Clause  16,  Section  i, 
XIV.  of  1859,  is  applicable  to  a  suit  for  reimboraer 
of  rateable  shares  of  a  joint  decree. 

A  i  udgment-debtor  cannot  make  a  private  arran^ 
with  the  decree-holder,  and  urjje  that  the  latter  exc 
ated  the  former  from  payment  of  any  portion  of  1 
decree. 

The  facts  out  of  which  this  appeal  ai 
are  as  follow  : — 

One  Mahomed  Hohsin  obtained  two 
crees  for  arrears   of    rent    against 
Pershad  Sein,  Gokul  Narain,  and  others, 
account  of  a  tenure  held  by  them, 
decrees  appear  to  have  been,  in  part,  sa 
fied   at    various   intervals    in   and  after 
year  1257.     But  a  balance  remained  ob 
the  unpaid  amount,  together  with  costs 
accumulations  of  interest,   which  amoi 
to  Rs.  14,444* 

The     plaintiffs,     who     have     admitt 
bought  the  right  to  sue  for  reimbursi 
from    certain   of  the   defendants   who 
liquidated    the    whole    debt,    now  insti 
the   action   for  the   sum   of    10,000  rui 
after   making  certain   deductions  from 
whole  amount  of  the  debt,  which,  it  is 
had  amounted  to  14,444  ru{>ees. 

Several  of  the  defendants  made  no  a] 
ance  in  the  Lower  Court,  and  were  con 
ed,  in  their  rateable  shares,  to  the  exteoti 
Rs.    7,121-4-9.     As   they  have  not  ap] 
ed,   there  is  an  end  of  this  part  of  the 
and  the  only  point  we  have  now  to  cos» 
the  appeal  of  the  defendant,  Doorga  M 
who  represents  a  share  in  the  tenure  of 
annas,  and  who  has  been  cast  in  the  saoi| 
Rs.  2,878-11-3. 

On  the  lirst  point  pleaded,  1.  e.,  limitai 
we  are  clearly  of  opinion  that  there  is 
thing  to  bar  the  action.     It  is  pleaded 
the  action  should  have  been  brought 
Clause  9  of  Section  i,  Act  XIV.  of  i 
which   prescribes   the  limit   for  actioM 
breach  of  contract  and  money  had  and 
ceived.     But  we  hold  that  the  proper  Cla| 
is  Clause  1 6,  for  cases  not  comprised  vi 
the  previous  clauses,   which  allows  a  I 
of  six,  and  not  of  three  years,  and  that 
Legislature  never  contemplated  that  act 
such    as  the   present  should    be  instir 
under  Clause  9. 

This  point  being  decided  against  the 
pellant,   the   only  other  point  that  rem 
is  whether  she  can  claim  a  set-off  of  i 
rupees^  or  whether  she  has  been  rightlf 
in  the  full  sum  of  Rs.  2,878-11-3. 
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On  this  point,  we  think,  the  Lower  Court 

has,  in  the  main,  decided  correctly.     The 

f appellant  cannoi  claim  to  have  this  sum  de- 

docted   entirely   in    her   favor,  though    she 

y  have  paid  such  an  amount  to  the  decree- 

Ider;  but,  in  any  view,  the  defendant  has 

right  to  make  an  entirely  private  arrange- 

Qt  with  the  decree-holder,  or  to  urge  that 

said  decree-holder  exonerated  her  from 
ymeni  of  any  portion  of  a  joint  decree. 
There  is  also  some  error  in  the  figures  in 
iscase.  The  sum  due  from  the  appellant, 
of  10,000  rupees  for  her  share  of  3^  annas, 
pJdbe,  not  Rs.  2,878-11-3,  but' 2,187-8, 

for  this  she  must  be  liable.  On  the  other 
d,  she  will  be  entitled  to  credit  for  a  3^- 
a  share  in  the  sum  of  1,450  rupees  which 

realized  by  the  decree-holder  as  against 

plaintiff,  who   has  bought  the   right  to 

hursement  from  the  other  sharers. 
The  decree  must,  then,  be  amended  to  the 

e  extent.     The  sum  leviable  from  the 
fendant  will  be  Rs.  2,187-8,  minus  a  sum 

h  shall  represent  3^  annas  in  a  total  of 
0  rupees,  with  interest  on  both  sums  to 
calculated  from  the  date  of  payment  in 

r  instance.     Costs  in  proportion. 


passed  under  Act  XXI.  of  1841,  and  the 
other  under  Section  308  of  Act  XXV.  of 
i860 — restraining  the  plaintiff  from  closing 
a  certain  public  path -way.  A  civil  suit 
will  not  lie  to  set  aside  an  order  under  Act 
XXl.  of  1841.  ^S"^^  Ramroodra  Surma 
versus  Prankishen  Surma,  decided  by  this 
Court  on  December  10th,  1862  {i  Hay's 
Reports,  page  86) ;  also  Government  versus 
Chorunlall,  S.  D.  A.  Rep.,  1853,  page  929; 
and  Government  versus  Syed  Gazee  Nisher 
Ali,  S.  D.  A.  Rep.,  1865,  page  265.  Under 
these  circumstartces,  the  Lower  Court  should 
have  dismissed  the  suit  without  deciding  on 
the  merits. 

Appeal  dismissed  with  costs. 


The  27ih  March  1865. 

Presenl  : 

iThe  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

iction — Suit  to  set  aside  order  of  Magis- 
trate for  removal  of  local  nuisance. 

Case  No.  367  of  1864. 

ilar  Appeal  from  a  decision  passed  by  Mr. 
ivers  Thompson ^  Judge  of  Nuddea^  dated 
28th  June  J864. 

Icraath  Mookerjee  (Plaintiff),  Appellant, 

versus 

>uUy  Peishker  (Defendant),  Respondent, 

Mr.  R,  £,  Twidale  for  Appellant. 

Bahoo  Mohesh  Chunder  Chawdhry  for 
Respondent. 

>fwtl  suit  will  not  lie  to  set  aside  an  order  of  a  Ma- 
[>*«  for  the  removal  of  a  local  nuisance  under  A<5t 
i?f  ^^^^*  ^  under  Section  30b  of  the  Code  of  Cri- 
"  Procedure 

j^e  think  that  this  appeal  must  be  dis- 

'     1,  and  with  costs.     I3ut  we  dismiss  the 

^l  without  entering  into  the  merits  of 

/ase,  as,  in  our  opinion,  the  suit  is  one 

»ch  no  Civil   Court   had   juiisciiction   to 

Jcrtain.    The  object  of  the  suit  is  to  can- 

tvo  orders  of  the  Magistrate — the  one 


; 


The  29th  March  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Mortgage— Equity  of  Redemption — Ejectment 

of  persons  long  in  possession — Onus 

probandi. 

Regular  Appeals  from  a  decision  passed  by  the 
Judge  of  Patna,  dated  the  24th  June  1864. 

Case  No.  363  of  1864. 

Ashruffoonnissa  Begum  (Defendant), 

Appellant, 

versus 

Rughoonath  Sohoy  and  others  (Plaititiffs), 

Respondents, 

Baboos  Dwarkanath  Mitter  and  Onoocool 
Chunder  Mookerjee  for  Appellant. 

Mr,  R.  T,  Allan  and  Moulvie  Murhantut 
Hossein  for  Respondents. 

Case  No.  370  of  1864. 

Kanhya  Lai  (Defendant),  Appellant^ 

versus 

Rughoonath  Sohoy  (Plaintiff),  Respondent. 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

Mr,  R,  T,  Allan  for  Respondent. 

Case  No.  371  of  1864. 

Baboo  Gcbind  Pershad  and  others 
(Defendants),  Appellants, 

versus 

Rughoonath  Sohoy  (Plaintiff),  Respondent* 

Baboo  Sreenath  Doss  for  Appellants. 

Mr.  R.  T.  Allan  lot  Respoftdenw 

c 
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Case  No.  372  of  1864. 
Teknarain  Singh  (Defendant),  Appellan/, 

versus 

Rughoonath  Sohoy  (PlaintiflF),  Respondent, 

Baboo  Roopnath  Banerjee  for  Appellant. 
Mr,  R^  T,  Allan  for  Respondent. 

Suit  for  possession  of  property  mortjraped  under  a 
zur-i-peshg%e  lease,  instituted  by  a  purchaser  of  therig-hts 
of  the  heirs  of  A  to  whom  the  rigrhts  of  the  original 
owner  are  alleged  to  have  been  transferred  several  years 
ago  by  a  sale  in  execution  of  a  decree.  Held  that,  before 
the  plaintiff  was  entitled  to  a  decree,  he  was  bound  to 
prove  that  the  mortgage  still  existed,  and  that  he  was 
entitled  (as  representative  of  A's  heirs)  to  the  equity  nf 
redemption,  and  to  possession  un  payment  of  what 
remained  due. 

When  a  plaintiff  sues  to  eject  those  who  have  been 
long  in  possession,  the  onus  is  on  him  to  prove  a  strict 
legal  title. 

These  are  four  appeals  from   a    decree 
made  in  a  suit  brought  by  the  respondent 
Rughoonath    Sohoy  for   the   possession    of 
certain  landed  property.     The   property  in 
question  was  mortgaged  (/.  e.,  a  zur-i-peshgee 
lease    was   granted)    iri    1824   to    Seetaram 
Sohoy,  by  the  owner  Afzulunnissa  Begum, 
whose  rights   are   now   represented   by   the 
appellants   Teknarain   and   Ashruffoonnissa 
Begum.     The  appellant  Kanhya  Lall  now  re- 
presents the  mortgagee  Seetaram  :  while  the 
respondent  Rughoonath  claims  as  purchaser 
of  the  rights  of  the  heirs  of  Byjnath  Sohoy. 
to  whom  the  rights  of   the  original   owner 
Afzulunnissa  are  alleged  by  Rughoonath  10 
Ijave  been  transferred  many  years  ago  by  a 
sale  in  execution  of  a  decree.     The  suit  is 
for  possession,  and  to  recover  from  the  mort- 
gagees certain  sums  which  they  are  stated 
to   have   received   in   excess  of   what    they 
were  entitled  to  under  their  mortgage.     The 
respondent  Rughoonaih's  title  is  based  on  a 
purchase  made  by  him  in  1861  of  the  rights 
and  interests  of  the  heirs  of  Byjnath  in  this 
property,    which    rights  and    interests   were 
then  sold  in  execution  of  a  decree  against 
Byjnath's  representatives. 
*  The  defence  is  that,   when   Rughoonath 
purchased  in  1861,  he  bought  nothing,  Byj- 
nath's  heirs  havinj?  then  no  interest  whatever 
in  the  property.     The  mortgagees  also  deny 
being  in  possession,  pleading  that  they  were 
in  1265  dispossessed  under  a  decree  of  the 
14th  September  1854  made  in  a  suit  which 
was  brought  by  the  representative  of  Afzul- 
unnissa for  pos«;ession  of  the  property  and 
redemption  of  the  mortgage. 
'  The   Lower   Court    gave   the   plaintiff    a 
decree  for  an*'account  of  what  was  due  on 
the  mortgage,  with  an  order  for  possession 


if  nothing  should   (on  taking  the  accoant) 
be  found  to  be  due,  or  an  immediate  payment 
of  the  balance  due  from  them  if  any  balance! 
should  be  found  still  due.    The  present  ap- 
peals are  from  this  decree. 

We  are  of  opinion  that  the  decision  o( 
the  Lower  Court  ought  to  be  reversed,  and 
that  the  plaintiff's  suit  ought  to  be  dismissed 
Before  he  could  be  entitled  to  a  decree, 
plaintiff  had  to  prove  that  the  mort 
still  existed,  and  that  he,  as  occupying 
position  of  the  heirs  of  Byjnath,  was  emi 
to  the  equity  of  redemption,  and  the  right 
obtain  possession  on  payment  of  what 
anything)  remained  due.  And  before 
could  prove  his  right  to  redeem  this  mi 
g^gty  or  to  obtain  possession  of  this  propei 
he  must  show  that  the  heirs  of  Byjnath 
that  right  at  the  time  when  he  (Rughoon 
in  186 1,  purchased  their  rights  and  interests 
the  execution  sale.  It  appears  to  us 
the  plaintiff  has  not  proved  that  the  heirs 
Byjnath  had  any  such  rights  in  the  pro| 
in  1 86 1,  and  that  he  has  not  proved  that 
mortgage  of  1824  is  still  in  existence, 
that  possession  is  held  under  it  by  the  aj 
lams  who  represent  the  original  mortgag 

The  title  put  forward  by  the  plaintiff  It 
the  most  indefinite  description,  and  it  is 
impossible  to  make  out  on  what,  in  pan 
he  relies  as  giving  him  the  rights  wbidi 
now  claims.     Certainly,  no  legal  title  10 
ownership  of  this  properly  is  set  forth  in 
very  confused  judgment  of  the  Lower  C 
although  the  Judge  does  find  "  that  at 
"  time    of    the   sale    the    heirs    of   Byji 
"  were  actually  in  possession,   and  thai, 
*'  plaintiff  has  succeeded  to  their  position, 
**  can  sue  for  possession  by  cancellation 
'*  the  suborvlinaie  tenure,  on  the  ground  (1 
••  all  claims  under  it  have  been  satisfied 
**  the  usufruct."     It  may  be  remarked 
it  does  not  necessarily  follow  that, 
"  at  the  time  of  the  sale  the  heirs  of 
naih  were  actually  in  possession"  lif 
had  been  proved  to  be  the  case),  the  plai 
as  succeeding  to  their  position,  could  sac 
redeem  this  mortgaiie. 

Before  the  fact  of  his  succeeding  to  the 
sit  ion   of   Bynath's   heirs  would   entitle 
plaintiff  to  redeem,  it  would  be  incumbent 
him  to  show  that  the  equity  of  redcmp 
was  in  the  heirs  of  Byjnath  when  he  p 
chased  their  righis.     And,  thai  this  was 
the  plaintiff  Rughoonath,  in  our  view  of 
rase,  whoUv  fails  to  snow.     We  do  not  ti 
that  the  purchaser  of  the  righis  of  a  J 
ment-debtor  in  an  estate  is  eniitlcl  to  a 
for  redemption  and  possession,  unless  ^ 
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able  to  prove  a  very  much  better  title  than 
that  which  the  Lower  Court  has,  in  this  in- 
stance, taken  to  be  sufficient.  No  real  title  is, 
infaa.  shown  to  exist,  and  the  Judge  seems 
lo  have  been  satisfied  with  the  mere  fact 
that  rightly  or  wrongly,  the  heirs  of  Byj- 
nathwere  in  possession  in  1861,  the  fact  of 
which  possession,  however,  we  do  not  think 
Is  established.  The  Judge  gives  the  foUow- 
reasons  for  deciding  in  the  plaintiff's 
iivor:  "Byjnaih  appears  to  have  continu- 
ed in  possession  subject  to  ouster  at  any 
iDomem,  and,  until  ousted,  he  could  exer- 
cise the  rights  of  a  proprietor,  or  at  any 
not  directly  adverse  to  Mahom- 
s  title,  and  his  right  of  occupation  has 
ssed  by  the  auction-sale  to  plaintiff.  I  do 
think  ihat  1  can,  in  this  suit,  expressly 
ermine  whether  Jhubbha  Begum  {alias 
rnffunnissa  Begum)  retains  a  right  of 
ntry;  all  I  have  to  do  is  to  find  whe- 
r,  at  any  lime  before  the  sale  to  plaintiff, 
had  enforced  this  right.  I  find  that  she 
not  done  so,  and  I  must,  therefore,  place 
plaintiff  in  the  position  of  the  heirs  of 
naih.  If  they  were  competent  to  re- 
ve  rents  under  a  lease,  they  were  com- 
ent  to  prove  that  the  lease  had  expired, 
to  collect  the  rents  directly  from  the 
;  and  consequently  this  action  is  main- 
hie. 
Defendant  contends  that  Byjnath's  in- 
t  was  only  of  a  pecuniary  nature,  and 
this  was  all  that  plaintiff  could  pur- 
c,  and  that  this  conveys  no  proprietary 
Granting  that  to  all  appearances  Byj- 
8  propretar>'  title  was  extinct,  and 
n  that  his  claims  on  the  estate  had  been 
sfied  in  full,  still  the  fact  remains  that, 
Oully  or  wrongfully,  he  retained  posses- 
and  that  plaintiff  is  entitled,  by  vir- 
of  his  auction-purchase,  to  be  put  in 
exact  position  of  Byjnath.  When  the 
nal  auction-sale  was  cancelled  by  the 
fee  of  1837,  the  former  proprietors  rc- 
ioed  their  riijhts  of  proprietorship  by  the 
ceding  of  9th  December  1847;  ac- 
1  possession  was  re-transferred  as  to  the 
er  j)onion  of  the  property  now  in  dis- 
The  fact  of  this  re-transfer  in  the  one 
implies  the  necessity  of  it  in  the  other. 
.  it  is  not  shown  that,  by  any  formal 
cr  or  private  contract,  Mahomdee  ever 
red  possession  ;  and  all  that  I  can  now 
for  defendant  is  that  she  has  the  same 
t  ^subject  to  the  Law  of  Limitation^  to 
J  plaintiff  that  Mahomdee  had  to  oust  Byj- 
« and  no  more  effect  can  be  given  to  this 
'  m  this  suit." 


We  cannot  concur  in  the  legal  conclu- 
sion at  which  the  Judge  seems  to  have 
arrived.  He  has  overlooked  the  important 
point  that  the  plaintiff  comes  into  Court 
suing  to  eject  those  who  are  in  possession, 
and  who  have  been  many  yearr.  in  posses- 
sion ;  and  that  it  is  upon  him  to  prove  a 
strict  legal  title  to  the  relief  he  seeks. 

On  the  evidence  it  appears  that,  prior  to 
1830.  the  rights  and  interests  of  Afzulun- 
nissa  in  this  estate  were  sold,  and  Golam 
Nubby  purchased  them.  Golam  Nubby  sold 
to  Byjnaih,  who  got  possession,  and  sold  to 
Prankissen  Mitter.  Subsequently  (at  the 
suit  of  Rowshun  Begum  tind  Mahomdee 
Begum,  the  then  representative  of  the  origi- 
nal proprietor  Afzulunnissa)  the  sale  to  Golam 
Nubby  was  set  aside  by  the  Sudder  Court 
in  1837.  It  would  seem  that,  notwithstand- 
ing that  the  sale  was  thus  set  aside,  Byjnath 
and  his  representatives  continued  in  posses- 
sion under  an  arrangement  relating  to  the 
refund  of  a  portion  of  the  purchase-money 
which  had  been  paid.  The  terms  of  this 
arrangement  are  not  before  us,  and  the  plead- 
ers who  have  argued  this  appeal  are  unable 
to  inform  us  what  these  were;  and  it  is  not 
even  clear  whether  the  arrangement  was 
made  with  Byjnath  and  his  heirs,  or  with 
Prankissen  Mitter,  to  whom  Byjnath  had, 
prior  to  the  sale-proceedings  being  set  aside, 
sold  his  rights.  It  is,  however,  admitted 
that  Byjnath  and  his  heirs,  or  Prankissen, 
did,  for  a  time,  remain  in  possession.  In 
1847,  the  heirs  of  Prankissen  sued  to  recover 
possession.  Byjnath  was  then  dead,  and  his 
estate  was  in  the  hands  of  the  Court  of 
Wards.  The  Collector,  on  behalf  of  the  es- 
tate, filed  an  answer  stating  that  Byjnath's 
interests  in  the  properly  ceased  and  deter- 
mined on  his  sale  to  Prankissen  Mitter,  since 
which  time  he  had  never  received  any  rents; 
and  the  answer  also  stated  that,  although 
the  property  in  suit  had  been  originally  in- 
cluded in  the  schedule  of  properiies  apper- 
taining to  Byjnath  which  had  come  under 
the  management  of  the  Court  of  Wards, 
no  collections  had  ever  been  made  on 
account  of  it;  and  that  in  1842  it  had 
been,  by  order  '  of  the  Sudder  Board  of 
Revenue,  struck  out  of  the  schedule.  The 
suit  of  the  heirs  of  Prankisseji  was  eventual- 
ly dismissed  by  the  Sudder  Court  in  1852. 
They  pleaded  that  Mahomdee  Begum  had, 
subsequent  to  the  reversal  in  1837  of  the 
sale  under  which  Byjnath  claimed,  agreed 
to  acknowledge  Prankissen's  title.  But  the 
Sudder  Court  held  that  the  suft  would  not  lie, 
lor  that,  after  the  reversal  in    1837  of  the 
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Baboos  Kishen  Succa  Mookerjee  and 
Bhugohtitty  Churn  Gkose  for  Appellant. 

Baboos  Onoocool  Chunder  Mookerjee  ^ 
Baneenath  Base,  and  Divarkanath  Mitier 
for  Respondent. 

Suit  laid  at  Rs.  2,82,544-4  annas. 

A  suit  was  brought  for  property  situated  in  Districts 
A  and  B,  and  the  Principal  Sudder  Ameen  of  A  was 
permitted  by  the  Sudder  Court  to  try  the  suit  for  the 
whole.  Pending  the  suit,  the  plaintiff  withdrew  his 
claim  as  to  the  property  situate  in  A.  Held  that  the 
Principal  Sudder  Ameen  of  A  had  still  jurisdiction  to 
proceed  with  the  suit  as  to  the  property  in  B. 

A  reversioner  cannot,  during*  the  life-time  of  a  Hindoo 
widow,  sue  to  set  aside  a  sale  made  by  her  if  twelve  years 
have  elapsed  since  the  date  of  the  sale,  though  he  may, 
during  her  life-time,  sue  to  have  the  sale  declared  void 
and  to  prevent  waste.  Such  limitation  does  not  affect 
the  right  of  suit  of  the  reversioner  after  the  widow's 
death  when  he  succeeds  as  heir. 

Plaintiff,  as  reversionary  heir  of  the  late 
Russick  Loll  Mitter,  brings  his  action 
against  his  widow  Motee  Soonduree  to  re- 
move her  from  the  management  of  her 
deceased  husband's  property  on  the  charge 
of  waste,  and  to  set  aside  certain  sales  and 
leases  made  by  her  in  favor  of  the  other 
defendants,  which  the  plaintiff  alleges  to  be 
detrimental  to  the  interests  of  the  rever- 
sioners, injurious  to  the  estate  of  the  de- 
ceased, and  made  without  any  necessity, 
such  as  is  contemplated  and  allowed  by  the 
Hindoo  law  as  justifying  and  giving  va- 
lidity to  the  alienation  of  family  property  by 
a  Hindoo  widow  in  possession.  The  special 
waste  complained  of  by  the  plamtiffs  in 
their  written  statement  is  the  cutting  down 
of  trees,  &c.,  by  the  ticcadars. 

Motee  Soonduree,  the  principal  defendant, 
denies  the  allegation  of  wasteful  living,  but 
admits  that  she  has  sold  certain  property  for 
necessary  purposes,  and  that  other  property 
has  been  sold  in  execution  of  decree  against 
her  for  purposes  connected  with  her  hus- 
band s  estate. 

The  facts  of  the  case,  as  we  gather  them 
from  the  pleadings,  are  as  follow  ;  and  we 
may  observe  that  they  are  not  denied  by  the 
plaintiff,  and  scarcely  admit  of  denial.  On 
the  death  of  Roy  Russick  Loll  Mitter,  his 
widow  Motee  Soonduree  was  dispossessed 
by  his  cousin  Prankisio  flitter,  with  whom 
she  was  obliged  to  enter  into  litigation  to 
enable  her  to  recover  possession.  For  this 
purpose  she  borrowed  money  from  the  house 
of  Bechun  Loll  and  Brijo  Lai  Oopadhya,  and 
brought  a  su\{  in  the  Supreme  Court,  and 
obtained  possession  under  a  decree  of  that 
Court.      She    was    subsequently    sued    by ' 


Bechun  Loll  (now  represented  by  his  wido« 
Behaus  Coomaree)  and  Brijo  Lai  for  th< 
money  lent  to  her  by  them,  and  in  satisfac 
tion  of  their  decree  for  Rs.  1,57,401  5 
portion  of  the  property  belonging  to  Moto 
Soonduree  was  attached.  To  save  it  fron 
sale,  Motee  Soonduree  came  to  terms  vid 
the  decree-holders,  and,  on  8th  May  1844 
gave  them  a  ticca  lease  of  certain  talool 
for  nine  years,  with  the  condition  that,  if  th 
sum  due  were  not  realized  in  the  course  a 
nine  years,  the  lease  should  be  continued  fo 
another  period  of  nine  years,  and  so  on 
Motee  Soonduree,  after  having  given  pol 
session  to  her  judgment-creditors, #  sulwi 
quently  evicted  them.  This  led  to  4 
action  under  Ad  IV.,  in  which  the  judgmci 
creditors  were  unsuccessful,  and  ihev  tl 
brought  a  suit  in  the  Civil  Court  to  set  as 
the  award  under  Ad  IV.,  and  to  recover 
session,  and  obtained  a  decree  from  the 
Sudder  Court  on  the  27th  March  1848.  Mc 
Soonduree  filed  a  fresh  suit  in  the  L01 
Court  in  1850,  and  recovered  posses 
but  this  order  was  set  aside,  and  the  ji 
ment-creditors  restored  to  possession  und( 
judgment  of  the  Sudder  Court,  dated 
April  1856.  In  1857,  Motee  Soonduree 
again  to  recover  possession  on  the  all 
tion  that  the  money  due  10  the  creditors i 
been  realized  by  them  ;  but  this  case 
dismissed  on  7th  December  1857,  andaf 
sum  was  found  to  be  then  due  to  them, 
further  suit  for  the  same  purpose,  and  oni 
same  grounds,  brought  by  Motee  Soondi 
w-as  dismissed  on  27th  December  1861. 

It  is  stated  to  us  that,  when  Motee 
duree  ejected  the  judgment-creditors, 
Lai  and  Bechun  Loll  Oopadhya,  she  let 
of  the  property  covered  by  the  ticca  le 
previously  given  to  her  judgment  credi' 
to  Syud  Ameer  Ali ;  that  when  they  recoT( 
possession  under  their  decree.  Ameer  Ali 
evicted  by  process  of  law,  and  brought  ani 
tion  against  Motee  Soonduree  to  recover' 
sums   advanced  by  him  on  his  lease, 
under  his  decree  sold  and    purchased 
various  properties  mentioned  in  his 
statement. 

Motee  Soonduree  also  borrowed 
from  Golam    Sumdanee,   who  was  obli| 
to   bring   an   action  against  her  to  rec( 
the  amount,  and  obtained  a  decree  on  * 
August  1848.     Under  this  decree  17  ^'^"^ 
of   talook   Panday   Gangoor   in  Pergoni 
Role  were  sold  and  purchased  by  the  detf 
ant  Suhodara  Bibee  on  the  2nd  of  ]^ 
1849.     An  attempt  was  subsequenilf 
by  Motee  Soonduree  to  set  aside  the 
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lad  she  got  a  decree  in  the  first  Court  on 
19th  December  1858;  but  this  order  was 
reversed  by  a  decision  of  the  late  Sudder 
Court  of  the  i8th  of  December  1861. 

Under  a  decree  for  costs  obtained  by 
Bechon  Lai  and  Brijo  Lai  Oopahya,  cer- 
faln  mehals  (Temar,  Jelalpore,  and  Suhorab- 
Jk)Iooa  in  Pergunnah  Role,  and  mouzah 
Bomree  Kalyanpore  in  the  same  Pergun- 
lMh)were  sold  on  7ih  September  1858,  and 
i^rchased  by  the  defendant  Surhodara. 

There  were  other  defendants  to  this  suit; 
Vat,  as  they  have  not  appealed,  we  think  it 
unnecessary  to  encumber  our  judgment  with 
fiUtetnent  of  their  claims. 
The  Principal  Sudder  Ameen  ruled  that, 
>m  and  after  the  death  of  IVIotee   So()n- 
,  all  auction  sales  made  against  her, 
all  private  sales  and  leases  made  and 
nted  by  her,  should  be  annulled,  and  that 
defendants  should  furnish  adequate  secu- 
f  for  the   protection  of*  the   property  in 
ir  possession  within  three  months,  or,  in 
alt  of  so  doing,  the  plaintiff  should  be 
into  possession  of  the  estate  on  his  fur- 
ing  security,    and   from    him  the  pur- 
rs would  receive  thfe  profits  of  the  pro- 
they  had  purchased,  and  Motee  Soon- 
t  the  profits  of  any  property  that   re- 
ned  in  her  possession,  and  the  ticcadars 
'nld  receive    the    profits    of    their    ticca 
until  repayment  of  their  debts  in  full ; 
if  the  debts  were  liquidated  previous  to 
death,  then  Motee  Soonduree  should  en- 
those  profits. 

From   this   decision   three   appeals   have 

filed.    The  objections  taken  may  be 

classed — rs/,   want   of  jurisdiction  on 

part  of  the  Principal  Sudder  Ameen  of 

24-Pergunnahs  to  try  the  case ;  2ndly, 

tatiori ;  ydly^  that  the  plea  of  waste  was 

no  means  established,  and  therefore  the 

«r  of  the  Principal  Sudder  Ameen  de- 

ng  the  defendants,  appellants,  of  posses- 

f  is  unjust  and  illegal. 

*^ith  regard  to  the  plea  of  want  of  juris- 

n,  we  think  the  objection  taken  is  un- 

We.    Part  of  the  property  for  which  the 

€nt  action  was  brought  is  situated  in  the 

Pcrgunnahs,  and  the  remainder,  or  larger 

ion,  in  zillah  Behar.     The  suit  was  in- 

ited  in  the  24-Pergunnahs ;  and  by  the  per- 

wn  of  the  Sudder  Court  the  Principal 

er  Ameen  of  that  district  was  allowed 

^  the  claim  for  the  whole  of  the  proper- 

^  suit.    After  the  case  had  proceeded  to 

cenain  stage,  and  the  parties   had   pro- 

"1  their  evidence,  the  plaintiffs  withdrew 

^m  against  the  defendants  residing, 

Vol  n. 


and  in  regard  to  the  property  situated,  in  the 
24-Pergunnahs ;  and  the  Principal  Sudder 
Ameen  proceeded  to  dispose  of  the  suit  thus 
curtailed.  As  the  Principal  Sudder  Ameen 
had  once  obtained  the  sanction  of  the 
Sudder  Court  to  try  the  case,  arid  the  defend- 
ants were  not  taken  by  surprise  or  put 
to  any  inconvenience  greater  than  they 
would  have  been  had  plaintiffs  not  with- 
drawn this  part  of  their  claim,  we  see 
nothing  irregular  in  the  proceedings  of  the 
Lower  Court,  and  reject  this  objection. 

The  plea  of  limitation  comes  up  to  us  in 
various  forms. 

First,  it  is  urged  that,  by  a  late  ruling  of 
the  High  Court  in  the  case  of  Jeonath  Bhug- 
gut  and  others,  appellants,  versus  Roopa 
Kooijwur,    dated    8th    June    1863,*    it  was 

•  The  8th  June  1863. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief  yusUce, 
and  the  Hon'ble  E.  P.  Levinge,  Puisne  Judge. 

Case  No.  1S2  of  1861. 

Regular  Appeal  from  a  decision  passed  by  Mr,  H.  S. 
Nelson,  Judge  of  Sarun,  dated  the  llth  February 
•  1 86 1. 

Jeonath  Bhug-gut  and  others  (Plaintiffs),  Appellants, 

versus 

Roopa  Koonwur  and  others  (Defendants),  Respondents, 

Baboo  Kishen  Succa  Mookerjee  for  Appellants. 

Mouhie  Syed  Murhumut  Hossein  and  Baboo  Mohesh 
Chunder  Chowdhry  for  Respondents. 

Judgment. — We  think  that  the  Judge  was  wroncr 
in  this  decision  in  respect  of  the  Law  of  Limitation,  and 
that  the  case  must  be  remanded  to  the  Judge  to  try 
the  case  on  the  merits.  The  plaintiff  sought  to  set 
aside  certain  deeds,  of  which  some  were  executed 
more  than  twelve  years  before  the  plaint  was  filed,  and 
others  were  executed  within  twelve  years  before  the  date 
of  the  filing  of  the  plaint.  The  Judge  has  evidently 
made  some  mistake,  because  he  says  in  his  judgment 
that  all  the  deeds  were  "executed  at  dates  more  than 
twelve  years  preceding  the  date  of  the  institution  of  this 
suit,"  and  acting  upon  that  supposition,  he  says  :  "  this 
part  of  the  plamtiff's  claim  is  barred."  We  think 
that  the  Judge  was  clearly  wrong  as  regards  those 
deeds  which  were  executed  by  Koopa  Koonwur,  and  by 
those  claimed  under  the  ekrarnamah  of  1840  within 
twelve  years  before  the  institution  of  the  suit,  and  that 
he  was  right  as  regards  those  executed  more  than 
twelve  years  before  the  institution  of  the  suit.  In  a  suit 
to  set  a^ide  a  deed,  the  cause  of  action  accrues  when  the 
deed  is  executed.  This  suit  was  commenced  in  i860,  and 
was  consequently  governed  b^  the  old  Law  of  Limitation. 
The  suit,  therefore,  so  far  as  it  related  to  the  deeds  exe- 
cuted more  than  twelve  years  before  the  commencement 
of  the  suit,  was  barred  by  the  Statute  of  Limitations.  If 
the  plaintiffs  did  not  know  that  those  deeds  were  execut- 
ed, the  case  mierht  come  under  the  latter  part  of  Section 
14,  liegulation  III.  of  1 793  j  but  it  is  not  alleged  or  proved 
that  the  plaintiffs  first  knew  of  the  aeeds  within  twelve 
yean  next  before  the  commencement  of  this  suit. 
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neld  that,  even  in  the  case  of  a  Hindoo  widow, 
a  reversioner  cannot,  during  her  life-time, 
sue  to  set  aside  a  sale  made  by  her  if  twelve 
years  have  elapsed  since  the  date  of  sale, 
and  that  limitation  may  then  be  successfully 
pleaded  against  such  a  claim.  This  limita- 
tion could  not,  however,  be  pleaded  against 
the  reversioner  after  the  widow's  death  when 
he  succeeded  to  the  property  as  heir,  for  then 
he  would  be  entitled  to  the  property  in  a  dif- 
ferent capacity.  But  during  the  life-time  of 
the  widow,  a  sale  by  her  after  the  expiry  of 
twelve  years  could  not  be  questioned,  though 
the  reversioner  might  sue  to  have  the  sale  de- 
clared void,  and  to  prevent  waste.  Accepting 
this  ruling,  we  shall  apply  it  to  such  of  the  de- 
fendants whose  cases  fall  within  it.  Now 
the  only  one  of  the  appellants  protected  by 
this  rule  is  Suhodara  Bibee,  in  regard  tb  the 
property  (talook  Panday  Gangoor)  purchased 
by  her  in  January  1849. 

Secondly^  it  is  urged  that,  under  the  pro- 
visions of  Clause  3,  Section  1  of  Act  XIV.  of 
1859,  a  suit  to  set  aside  a  sale  in  execution 
of  a  decree  must  be  brought  within  one  year 
'  from  the  date  of  the  confirmation  of  such 
sale.  This  suit  was  instituted  on  2nd 
December  1862,  and  the  sales  objected  to 
were  made  in  185 1,  1852,  1855,  and  1858*. 
Act  XIV.  of  1859  came  into  operation  from 
the  1st  of  January  1862,  under  the  provisions 
of  Section  i  of  Act  XI.  of  1861 ;  and  if  effect 
be  allowed  to  Section  18  of  the  former  Act, 
by  which   a  party  was  allowed   two  years' 

{Continued,') 

Therefore,  we  think  they  were  barred  as  regards  those 
deeds  which  were  executed  more  than  twelve  years  before 
the  institution  of  the  suit.  In  the  case  cited,  the  plaintiff's 
suit  was  brought  after  the  death  of  the  widow,  and  he 
was,  therefore,  entitled  to  possession  if  the  deed  executed 
by  the  widow  was  not  valid.  That  case  is  very  different 
from  the  present,  for  in  that  case  the  cause  of  action 
accrued  upon  the  death  of  the  widow. 

Then,  as  to  the  declaration  of  riffht  which  the  plaintiff 
seeks  to  have  under  Section  15,  Act  VIII.  of  1859,  the 
Jud^e  says  that  the  cause  of  action  accrued  at  the  time 
of  Gungun  Bhuggut's  death. 

The  plaintiffs  are  not  entitled  to  have  a  mere  declaration 
of  right  that,  upon  the  death  of  the  widow,  they  will  be 
the  reversionary  heirs.  But  their  title  must  be  enquired 
into  in  order  to  ascertain  whether  they  are  entitled  to 
impeach  the  deeds. 

The  case  must  go  hack  to  the  Judge  to  try  the  case  upon 
the  merits,  as  to  the  deeds  executed  withm  twelve  years 
next  before  the  commencement  of  the  suit.  The  question 
whether  the  plaintiffs  are  entitled  to  impeach  the  deeds,  is 
one  of  the  questions  to  be  decided  by  the  Judge  when  the 
case  comes  before  him  to  try  the  validity  of  the  deeds. 
That  question  depends  upon  whether  they  are  the 
reversionary  heirs,  and,  as  such,  entitled  to  inherit  the 
property  upon  the  dreath  of  the  widow. 

The  case  is  remanded. 


grace  to  bring  a  suit,  the  plaintiff  wooid  be 
within  time. 

It  is  contended  that,  in  the  case  o( 
Ram  Lai  Sircar,  dated  20th  Septembei 
1864,  it  was  ruled  that  Clause  3,  Section  I 
of  Act  XIV.  of  1859,  did  not  prevent  a  revep 
sioner  questioning  the  validity  of  an  exec^ 
tion-sale  after  the  expiry  of  one  year,  tfj 
that  case,  however,  the  widow  was  dead| 
and  the  reversioner  was  seeking  to  entfli 
into  possession,  and  the  question  betwedj 
the  parties  there  was,  whether  the  sale  d 
the  rights  and  interests  of  the  widow  cod 
veyed  anything  beyond  a  life-interest  il 
the  property ;  and  it  was  necessary  to  deifil 
mine  this  point  before  the  Law  of  Limit 
co\ild  be  applied.  In  the  present  a 
however,  the  widow  is  alive,  and  the 
would  be  applicable  to  any  reversioner  que 
tioning  the  validity  of  the  sale  during 
life-time,  though  it  might  prove  no  bar  to 
action  to  set  it  aside  after  her  death,  wl 
he  had  assumed  a  different  position, 
no  longer  a  reversioner,  but  having  the 
to  enter  upon  the  possession  of  the  pro] 
at  once. 

On  the  question  of  waste,  we  find  no 
made  out.      The  waste   complained  of 
mentioned  in  the  latter  part  of  the  pi 
iff's  statement,  and  is  confined  to  the 
down  of  trees  by  the  ticcadars,  Ac. 
no  proof  of  this  is  given,  and  therefore 
respondent    avails  himself   of  the  forni 
probable  danger   which   the    Lower 
has  suggested   to  him,   viz.,  injury  to 
estate    from    withholding    the    Govei 
revenue.      Now,   this  description  of  ioj< 
is  nowhere  pleaded,  nor  can  the  respond 
show  that,  since  the  defendants  have  beei 
possession,  they  have  withheld  ihe^  G01 
ment  dues.     There  must  be  some  overt  acts( 
the  part  of  the  lesseesor  occupants  indicatii 
waste  or  injury  before  a  Court  of  Justice 
deprive  them  of  possession.     Where  pj 
have  paid  valuable  consideration  for  pi 
ties  in  their  possession,  they  cannot  be 
prived  of  that  possession  merely  on  the 
proved  fears  of  a  reversioner  that  his  inl 
ests   may  be   injured'.     Looking  at  all 
circumstances  of  this   case,   the  Court 
disposed  to  look  upon  it  as  a  collusive  si 
brought  by  the  reversioner  with  the  consoj 
of  the  widow  for  the  purpose  of  getting  r 
of  sales  and  leases,  which,  during  her  Bi 
time  at  least,  must  be  considered  good 
valid ;  and,  under  this  view  of  the  case, 
decree  the  appeals,  and  reverse  the  decisi*** 
the  Lower  Court  in  regard  to  the  appefl<^^- 
and  dismiss  the  suit  against  them  with  00^^ 
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The  31st  March  1865. 

Present : 

He  Hon'ble  W.  Morgan  and  Shumboonath 
Pundit,  Puisne  Judges, 

Jnrisdictioa — Recovery  of  money  taken  under 
decree  reversed  on  appeaL 

'  Case  No.  2922  of  1864. 

• 

w/  Appeal  from  a  decision  passed  by  Mr, 
CHobhouse,  Judge  of  Midnapore^  dated  the 
fib  August  1864  f  reversinga  decision  passed  by 
ikeSudder  Ameen  of  that  District ^  dated  the 
iS^d  February  i86j, 

rsing  Churn  Sein  and  another  (Plaintiffs), 
Appellan/Sf 

versus 

m 

Bidyadhuree  Dossee  (Defendant), 
Respondent, 

\cos  Mohendro  Lai  Shome  and  Mohesh 
Chunder  Rose  for  Appellants. 

Sreenath   Doss  and  Hem   Chunder 
Banerjee  for  Respondent. 

reoovery  of  money  taken  in  execution  of  a  decree 

is  afterwards   reversed  on  appeal,   is  not  the 

'  of  a  new  suit.     The  matter  must  be  enquired 

the  Court  which  passed  the  decree,  as  a  question 

between  the  parties  relating  to  the  execution  of 

:ree. 

[oney  belonging  to  the  special  appellant 

taken  from  the  Collectorate  in  execution 

i  decree  passed  against  him.     On  appeal 

ittii  was  dismissed,  and  the  special  appel- 

released  from  the  demand.  The  wording 

decree  was  confined  to  the  reversal  of 

'decree  of  the  Lower  Court,  and  the  dismis- 

of  the  plaintiff's  claim.     As  a  result  of 

decree,  all  that  had  been  done  in  execu- 

of  the  decree  thereby  reversed  fell  to 

(groand,  and  the  now  defendant  was  bound 

ttstore  the  money  received  by  him  from 

Collectorate.     The  present  suit  is  brought 

'ccover  that   money.     It  appears   to  us 

*  the  terms  of  Section  11  of  Act  XXIII. 

>Wi  distinctly  show  that  such  a  matter 

^  to.be  the  subject  of  a  new  suit,  but 

""^be  enquired  into  by  the  Court  passing 

Wree,  as  a  question  arising  between  the 

relating  to  the   execution  of   such 

This  also  was  the  opinion  of  the 

'w  Appellate   Court    We  dismiss   the 

^tth  costs. 


The  5th  April  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 
'  Puisne  Judges. 

Jurisdiction— Judgment  of  Appellate  Court 
(Reasons  for,  required)-— Absence  of  Judge— 
Action  without  Jurisdiction— Re-trial  by  first 
Court 

Case  No.  3256  of  1864. 

Special  Appeal  from  a  decisiqn  passed  by  Mr,  A, 

W,  Russell,  Officiating  Judge  ofBehar,  dated 

the  12th  December  i86j,  affirming  a  decision 

passed  by  the  Principal  Sudder  Ameen  of  thai 

District,  dated  the  2jth  September  j86o, 

Lalla  Bhoyro  Lai  and  others  (Defendants), 

Appellants, 

versus 

Lalla  Mokoond  Lai  and  others  (Plaintiffs), 

Respondents, 

Mr,  A,  A,  Sevestre  and  Baboo  Mohendro 
Lai  Shome  for  Appellants. 

Mr,  C,  Gregory  and  Baboo  Unnoda  Per- 
shad  Banerjee  for  Respondents. 

This  case  was  formerly  remanded  for  the  Judge  to 
give  his  reasons  for  reversing  the  decision  of  the  first 
Court.  The  Judge  had  left  India;  and  his  successor, 
without  any  order  from  the  High  Court,  re-dedded  the 
case  de  novo  on  the  merits,  on  the  ground  that  his  pre* 
decessor,  being  no  longer  in  the  country,  could  not  certify 
his  reasons.  On  special  appeal,  the  decision  of  the  suc- 
ceeding Judge  was  quashed  as  made  without  jurisdiction* 
The  original  judgment  of  the  Lower  Appellate  Court 
having  been  based  on  documents  not  seen  by  the  first 
Court,  the  case  was  remanded  in  order  to  be  remitted  to 
the  first  Court  for  the  purpose  of  re-deciding  the  case 
de  novo  with  reference  to  the  new  evidence  adduced 
before  the  Lower  Appellate  Court. 

In  this  case,  the  original  judgment  of  the 
Lower  Appellate  Court  was  in  these  terms, 
and  no  more  : — 

"  The  Principal  Sudder  Ameen  appears  to 
"  me  to  have  rejected  the  bond  contrary  to 
"  the  weight  of  evidence,  and  to  be  mistaken 
^'  in  stating  that  a  deed  of  subsequent  date 
*'  is  alluded  to  in  it,  as  it  appears  from  the 
"  lease  in  question  that  it  is  dated  Jyte  26th, 
"  1260  F.,  /".  e.j  three  days  before  the  bond 
"  which  is  the  subject  of  the  suit.  The  ap- 
"  peal  is  decreed  with  costs." 

Against  this  decision  the  defendant  ap- 
pealed specially,  urging  that  the  first  Court 
nad  held  the  bond  not  to  be  a  true  one  for 
various  detailed  reasons  given  by  that  Court ; 
but  that  the  Judge,  without  .peeting  or  an- 
swering any  of  these  reasons,  had  decreed 
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the  appeal.  On  this  special  appeal,  this 
Court  was  of  opinion  that  the  Judge  ought 
to  have  given  the  grounds  of  his  decision 
more  fully,  so  as  to  carry  out  the  require- 
ments of  Act  VII 1.  of  1859  in  this  matter, 
and  this  Court  required  the  Judge  to  certify 
his  reasons. 

When  this  order  reached  the  Zillah  Court, 
the  Judge,  in  respect  to  whom  this  Court  had 
passed  the  above  order,  viz.,  Mr.  Morris 
Beaufort,  had  left  India,  and  his  successor, 
Mr.  A.  W.  Russell,  without  any  order  from 
this  Court,  re-decided  the  case,  on  the  ground 
that,  Mr.  Morris  Beaufort  being  no  longer  in 
the  country,  that  gentleman  could  not  cer- 
tify his  reasons,  and  that  Mr.  A.  W.  Rus- 
sell could,  of  course,  not  do  so.  Mr.  Russell, 
having  gone  into  the  merits,  decided  in  favor 
of  defendant. 

A  special  appeal  was  then  made  by  plaint- 
iflF,  on  the  ground  that  Mr.  Russell  had  as- 
sumed a  jurisdiction  to  try  this  case  when 
he  had  none  either  inherent  in  this  Court  or 
conferred  by  this  Court,  and  that  all  his  pro- 
ceedings and  the  re-trial  by  him  de  novo 
were  beyond  jurisdiction,  and  consequently 
null  and  void.  This  ground  appeared  to  this 
Court  a  valid  one,  and  that  special  appeal  of 
plaintiff  was  decreed  accordingly ;  but  we 
considered  that  the  defendant,  as  original  spe- 
cial appellant,  ought  to  be  allowed  time  to 
file  another  special  appeal  against  the  original 
judgment  of  Mr.  Beaufort,  as  otherwise  de- 
fendant would  be  prejudiced  by  the  mere  acci- 
dent of  the  absence  of  Mr.  Morris  Beaufort, 
and  the  inability  of  any  one  else  to  certify 
the  reasons  of  this  af>parently  illegal  judg- 
ment. 

Defendant  has  accordingly  now  filed  a 
special  appeal  on  these  pleas  : 

I.  The  Judge,  Mr.  Beaufort,  is  wrong 
in  saying  that  the  Principal  Sudder  Ameen 
considered  a  deed  of  an  anterior  to  be  one 
of  a  posterior  date,  for  the  deed  which 
the  Principal  Sudder  Ameen  referred  to  was 
of  posterior  date,  and  was  a  bill  of  sale  by 
Seetaram  taken  from  the  record  No.  100  of 
1859  ;  whereas  what  the  Judge  looked  at  was 
a  lease  of  26th  Jyte  1260,  which  the  Prin- 
cipal Sudder  Ameen  had  never  seen,  and 
which  the  Judge  should  not  have  made  the 
basis  of  his  decision  without  allowing  the 
special  appellant  the  benefit  of  the  opinion 
of  the  two  Courts  upon  it,  to  which  the 
special  appellant  was  entitled. 

II.  That  the  Judge   had   not   mentioned 
the  deed  of  sale  of  the  26th  Poos  1263. 

III.  That  Kalce  Churn,  one  of  the  defend- 
ants, had  not  himself  executed,  and  had  not 


authorized  any  one  to  execute  in  his  behalf, 
the  deed  of  29th  Jyte  1260. 

We  are  quite  unable  to  look  at  the  judg- 
ment of  Mr.  A.  W.  Russell  in  this  case,  forit 
was  entirely  without  jurisdiction,  and,  as  be» 
fore  stated,  quashed  by  us.  Nor  do  we  de- 
rive any  assistance  in  this  case  from  the 
judgment  of  Mr.  Morris  Beaufort,  for  itwai 
almost  entirely  devoid  of  reasons  ;  and,  as  htt 
is  no.  longer  in  the  country,  the  reasons  can* 
not  be  supplemented  by  being  certified  bjfj 
him.  We  are,  therefore,  on  the  one  band^ 
left  to  the  judgment  of  the  Principal  Soddcf 
Ameen,  and,  on  the  other,  it  is  admitted  bi 
both  parties  that  the  Principal  Sudder  Amcdj 
had  not  before  him  at  all  the  deed  of 
26th  Jyte  1260,  on  which  the  Jud( 
relied. 

It  appears  there  was  a  bill  of  sale  of  8  aniM 
of  the  property    from  Bhoyro  Lai,  Maht 
Lai,  Kalee  Churn,  and   Ooma  Persbad 
favor  of  Seetaram,   dated    25th  Jyte  ul 
filed  in  No.  100  of  1859.     This  deed  of 
referred  to  a  bond  of  the  29th  Jjle  I2( 
There  was  also  a  bill  of  sale,  assigning 
lease  of  26th  Poos  1263.     These  the  Pr 
cipal  Sudder  Ameen  saw,  but  the  lease 
26ih     Jyte     1260     the     Principal    Snd( 
Ameen,  it  is  admitted  by  both  parties, 
not  see.     Nor   is  it   at    all   clear  from 
judgment  of  Mr.   Morris   Beaufort  thai 
saw  the  iissignment  of  the   lease  of 
Poos  1263,  on  which  the  Principal  Sudi 
Ameen  relied.    Indeed,   there  is  an  cni 
absence    of    specific    or   distinct   statenM 
of  that  document  in  Mr.  Morris  Beaufc 
judgment.     Thus,  we  are  compelled  to 
mand  the  case  in  order  that  it  be  remit 
to  the  Principal   Sudder  Ameen,  who 
consider    the    lease    of    26th    Jyte    iJ< 
and  thereupon  re-decide  the  case  de  m 
duly  considering  the   pleas  in   this  spec 
appeal.     The  party  cast  will,  of  course, ' 
a  right  of  appeal  to  the  Judge  on  sucb 
decision  by  the  first  Court.     As  the  case 
a  very  old  one,  it  should  be  at  once  tal 
up  out  of  its  turn,  and  re-decided  within  ' 
months  from  this  date.     An  English  pt 
returnable  in  that  time  is  to  go. 

Costs  will  follow  the  eventual  result. 

Remand  accordingly. 


The  5th  April  1865.- 
Present : 

The  Hon'ble  W.  Morgan  and  ShumboonJ 
Pundit,  Puisne  Judges, 
Hindoo  Law— Succession— Daughter's  fOfl 
(to  estate  of  Grandfiather). 
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Case  No,  1766  of  i860. 

^dal  Appeal  from  a  decision  passed  by  Mr, 
A,  W.  Russell,  Additional  Judge  of  Dacca, 

,  dated  the  gth  August  i860,  reversing  a  dect' 
iioHofMr,  T.  C.  Pennington,  Sudder  Ameen 

»  if  that  District,  dated  the  26th  April  iS^g. 

Rummnl  Sha  Bennick  (Plaintiff), 
Appellant^ 

versus 

Ramjee  Sha  Bennick  (Defendant), 
Respondent, 

7f  Onoocool  Chunder  Mookerjee,  Oiool 
Ckunder  Mookerjety  and  Prosunno  Coomar 
iSa'n  for  Appellant. 

Baboo  Nuhbo  Kishen  Mookerjee  for 
Respondent. 

of  succession  for  the  sons  of  a  daughter  to  the 
of  their  grandfather. 

h  must  remand  t^is  case.    The  Lower 
Hale  Court  gives  no  reasons  for  over- 
ig  the  order  of  the   Court  of  first  in- 
regarding  the  non-application  of  limit- 
to  this   case.     It   has   also  failed   to 
ire  and  find  distinctly  when  the  plaint- 
who  are  the  sons  of  the  daughter  of 
lakisto,  were  respectively  borm     If  Ra- 
isto  left  a   son,   the  latter  would  sue- 
to  the  estate  of  the  said  Radhakisto. 
ibakisto  left  no  son,  but  a  widow,  then 
ridow  ;  if  a  widow  and  a  daughter,  then 
[daughter  after  the  death  of  the  widow  ; 
if  a  son,  a  widow,  and  a  daughter,  then 
the  son,  then  the  widow,  as  mother  to 
>D,  will  succeed.     In  the  last  case  the 
tter  will  have  no  right  to  succeed  her 
If    there     was    no     brother,     the 
Iter  alone  would  have  a  right  to  succeed 
the  death  of  the  widow,  and  her  sons 
[jQDly  claim  to  succeed  after  the  death  of 
mother.    If  there  was  a  son,  then,  after 
th  without  a  wife  and  sons,  <&c.,  his 
heir  would  be  his  mother,  if  she  sur- 
him  ;  and  after  her  death,  his  sister's 
are  entitled  to  succeed  if  they  were 
at  the  time  of  the  death  of  the  widow, 
igh  they  might  not  have  been  in  exist- 
when  their  maternal  uncle,  dying,  was 
led  by  their  maternal  grandmother, 
're  was  no  mother  to  succeed  to  the 
son  of  Radhakisto,  his  sister's  son 
\ixiaence  when  he  died  would  be  entitled 
:ccd.    Whether,  after  the  succession 
lister's  son^  another  son  bom  to  the  said 
would  be  entitled  to  succeed  with  the 
is  a  different  question.    In  case  only  of 


the  failure  of  a  sister's  son  when  the  son  of 
Radhakisto  died  after  the  death  of  his  mo- 
ther ;  or  in  the  absence  of  a  sister's  son  when 
Radhakisto's  widow  died,  if  she  had  left  a 
son  and  a  widow,  and  the  latter  had  surviv- 
ed her  son,  the  paternal  relations  of  the 
son  of  Radhakisto  are  entitled  to  succeed, 
and  the  subsequent  birth  of  a  son  to  the 
sister  in  the  first  case  after  the  death  of  the 
maternal  uncle,  and  in  the  second  case  after 
the  death  of  the  mother  of  the  son  of  Radha- 
kisto, would  not  affect  the  rights  of  these 
paternal  kindred.  Further,  if  after  the 
death  of  Radhakisto  or  of  his  widow,  his 
daughter  was  entitled  to  succeed,  and  did 
not  hold  possession  after  his  or  her  death, 
as  the  case  may  be,  the  sons  of  this  daughter 
are  entitled  to  sue  for  their  own  rights 
within  twelve  years  of  the  death  of  their  own 
mother,  and  to  require  the  period  of  their 
minority  to  be  taken  into  consideration 
according  to  the  principles  of  Section  1 1  of 
Act  XIV.  of  1859. 

Without  a  finding  concerning  the  facts 
involved  in  the  above  considerations^  neither 
the  question  of  limitation  nor  the  title  of 
the  plaintiff  can  be  properly  decided.  The 
case  is  accordingly  remanded  to  the  Lower 
Appellate  Court  to  find  the  above  facts, 
and  to  decide  the  case  de  novo  with  reference 
to  the  said  facts. 


The  6th  April  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges, 

Cause  of  action— Decree  for  rent 

Case  No.  2.541  of  1863. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  the  24'Pergunnahs,  dated 
the  gth  June  i86j,  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that  Dis' 
trict,  dated  the  24ih  December  1862, 

Nobbo  Kishen  Banerjee  (Plaintiff), 
Appellant, 

versus 

Modoo  Soodun  Gangooly  and  others 
(Defendants),  Respondents, 

Baboo  Ranee  Mcuiub  Banerjee  for 
Appellant. 

Baboos  Romanath  Bose,  Khetternath  Bose^ 
and  Modoo  Soodun  Shome^  for  Respon- 
dents. 
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•  The  right  to  rent  on  its  accruing  due,  and  not  the 
decree  for  it,  is  the  cause  of  action. 

The  pleader  urges  that  he  is  not  barred 
by  limitation  under  Clause  4,  Section  18, 
Regulation  VIII.  of  18 19.  But  that  sec- 
tion is  repealed  by  Section  i,  Act  X.  of  1859, 
under  which  last  law  this  suit  was  brought 
and  tried.  It  is  contended  that  the  periodi- 
cal renewal  of  the  execution  of  the  decree 
under  Regulation  VII.  of  1799  gives  a  new 
cause  of  action.  We  do  not  think  the  de- 
cree is  the  cause  of  action,  but  the  right  to 
rentjon  its  accruing  due. 

There  is  no  ground  for  this  special  appeal, 
and  it  is  dismissed  with  costs. 


The  6th  April  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges, 


Evidence — Survey  award^Ameen's  report- 
Reasons  for  rejecting  oral  testimony. 

Case  No.  2517  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen   of  Sylhet,  dated 

.  the  nth  jfune  1864,  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District ^  dated 
the  6th  February  1864. 

Eshan  Chunder  Sein  (Plaintiff),  Appellant, 

versus 

Huree  Churn  Dty  and  others  (Defendants), 

Respondents, 

Bdboos  Onoocool  Chunder  MooJierjee  and 
Kalee  Kishen  Sein  for  Appellant. 

Bdboos  Tarucknath  Sein  and  Romanath  Bose 

for  Respondents. 

A  survey  award  sought  to  be  set  aside  cannot  be 
treated  as  evidence. 

An  Ameen's  report  is  evidence  without  any  specific 
docunaents  corroborating  his  finding. 

Valid  reasons  cshould  be  given   for  rejecting  oral 
testimony. 


In  this  case,  the  plaintiff  sued  forconfinna* 
tion    of    possession,    and     to    reverse  the 
proceedings  of  the  Survey  Authorities,  vba 
had  demarcated  the  land  as  that  of  defend-^ 
ants. 

The  first  Court  decreed  plaintiff*$  case. 

The  Lower  Appellate  Court  reversed 
decision.     Its  judgment  is  as  follows:—" 
''  appears  that  no  documentary  evidence 
"  been  adduced  on  the  part  of  the  plaintiff  i 
*'  support  of  his  claim.     He  has  exam! 
"  five  witnesses,  which  anybody  can  eaa 
''  do.     Although    ticca    or    extra    Am 
"  roidad  may  be  said  to   be  documen 
''  evidence,  still  it  is  not,  under  the  ci 
**  stances,  trustworthy;  consequently,  it 
''  be  deemed  sufficiei\t  proof  to  set  aside 
"  survey  award,  for  the  said  report,  founded 
**  it  is  on  no  documentary  evidence,  can 
"  have  precedence  over  the  survey  mvc] 


(( 
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The  Principal  Sudder  Ameen  having 
these  grounds,  and  on  these  only,  dismis 
the  plaintiff's  case,  the  plaintiff  has  ap| 
specially,  urging  that  the  Principal  Snd^ 
Ameen  has  erred  in  law  in  treating 
evidence  the  survey  award,  to  set  aside  wl 
this  suit  was  brought,  and  that  the  Amc 
report  was  legal  evidence,  although  il 
might  be  no  specific  documents  corroboi 
the  Ameen's  finding  on  the  local  enqoiiy. 

We  think  both  these  objections  are 
and    that    the    Principal     Sudder   Amc 
has  erred  in  law  in  respect  to  both 
matters. 

We  further  see  a  deficiency  of  investigat 
by  the  Principal  Sudder  Ameen  in  bisrcjt 
ing  the  oral  testimony  without  giving 
slightest  valid  reasons  for  so  doing, 
consider  the  whole  decision  as  very  carel 
and  incorrect. 

The  case  will  be  remanded  to  be 

with  reference  to  the  above  remarks. 
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The  7th  April  1865. 

Present : 

Hon'ble  H.  V.  Bayley  and  G.  Campbell, 
Puisne  Judges. 

lakheraj — Resumption  (by  Government 
aia^^tfor  zemindar)— Onus  proband!. 

Case  No.  355  of  1864. 

^ar  Appeal  from  a  decision  passed  by 
tpiain  Morton^  Deputy  Commissioner  of 
ilparak,  dated  the  21st  June  1864, 

Lochun  Sircar  (Defendant),  Appellant^ 
versus 

)cenonath  Paul  (Plaintiff)*  Respondent. 
Mr,  C.  Gregory  for  Appellant. 

w  Mohinee  Mohun  Roy  and  Dwarka- 
nath  Miiter  for  Respondent. 

Suit  laid  at  Rs.  18,090. 

iGoveromenty  when  acting  as  agent  ot  a  zemindar, 
sue  to  resume  invalid  lakheraj  lands  under  100 
•   The  onus  of  proof  of  its  being  m&l,  when  so 
is  00  the  zemindar. 

&  sait  was  brought  by  the  plaintiff  as 

^berajdar  for  the  reversal  of  an  order  of 
)tion  passed  by  the  Board  of  Revenue 
4e  13th  of  April  i860  as  to  5,032 
of  land.  On  the  loth  December 
this  Court  held  that  the  facts  proved 
'cd  that  the;  Revenue  Authorities  had 
meed  any  right  of  Government  to  re- 
^  the  paramount  power,  and  were  only 
*g  as  private  agents  of  the  zemindar, 
'ftos  could  do  no  more  than  the  zemin- 
cc  "  rij,,  claim  to  resume  lands  under ^ 


but  not  lands  dbove^  100  beegahs  in  extent, 
whereas  the  area  in  suit  was  admittedly 
more  than  100  beegahs. 

The  case  was  accordingly  remanded  for 
re-trial  on  the  remaining  issues  or  the  plead-* 
ings. 

The  Judge  on  this  remand  held  that  the 
sunnud  was  a  valid  one,  and  was  one  of  a 
date  before  the  Company's  accession  to  the 
Dewanny,  viz.,  before  the  12th  August  1765, 
A.  D.  The  Judge  also  held  that  no  proof 
had  been  shown  by  the  zemindar,  defendant^ 
that  the  land,  either  original  or  excess,  had 
been  part  of  his  mS.1  estate,  and  that,  conse- 
quently, in  no  way  had  the  zemindar  or  his 
agents  the  right  to  resume  it ;  the  plaintiff's 
claim  was  accordingly  decreed.. 

Defendant,  the  zemindar,  now  appeals  here> 
and  urges — 

ist.  That  the  grant  was  for  310  beegahs, 
and  the  plaintiff  held  5,000,  and  the  excess 
is  resumable. 

2nd,  That  the  burden  of  proof  was 
wrongly  thrown  on  the  defendant. 

These  two  are  the  substantial  pleas  pressed 
on  us,  though  the  petition  has  various  vain 
repetitions  of  the  same  pleas  in  other  words. 

We  are  clearly  of  opinion  that  the  burden 
of  proof  was  Tightly  put  on  defendant. 
Plaintiff  sued  for  declaration  of  right  to 
certain  land  as  rent-free.  He  filed  a  sunnud 
of  a  date  before  the  Company's  accession, 
which  was  admitted  by  defendant.  He  was 
found  to  have  possession  of  the  area,  5,033 
beegahs,  for  declaration  of  title  to  which 
he  sued,  and  this  is  not  disproved.  The 
defendant's  plea  is  that  the  sunnud,  though 
good  for  310  beegahs,  is  good  for  no- more, 
and  that  the  rest  of  the  land  bgloitgs  to  his 
zemindaree.    It  was  clearly  for  the  zemin- 
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dar  making  this  last  allegetion  to  prove  it. 
This  rule  of  Jaw  has  always  been  admitted, 
but  now  definitively  fixed  by  the  very  recent 
ruling  of  the  High  Court  as  to  the  onus  in 
rent-free  cases,  where  the  zemindar  claims 
land  as  his  mil.  Further,  it  is  clearly  re- 
corded by  the  Judge,  and  not  disproved  here, 
that  the  zemindar  did  not  produce  zemin- 
daree  accounts  or  other  documentary  evi- 
dence to  show  that  the  excess  lands  were 
ever  his  mil. 

But,  in  addition  to  this,  it  has  not  been 
proved  that  the  sunnud  is  only  for  310  bee- 
gahs ;  but  it  is  indefinite  as  to  area  in  bee- 
gahs.  It  is  clear  in  this  case  the  plaintiff 
had  possession  of  the  5,032  beegahs  all 
along  from  the  time  of  the  sunnud.  The 
Government,  as  paramount  power  (as  before 
noticed),  did  not,  in  that  capacity,  authorize 
any  resumption ;  and,  as  agent  of  the  zemin- 
dar, its  officers  must  be  restricted  to  the 
powers  of  the  zemindar,  viz.,  those  under 
Section  6,  Regulation  XIX.  of  1793,  /.  e., 
to  resume  Iftids  held  rent-free  on  invalid 
titles  under  100  beegahs.  But  here  nei- 
ther is  the  title  invalid,  nor  is  the  area  under 
100  beegahs.  So  that,  in  every  view  of  the 
case,  the  plaintiff  is  entitled  to  the  decree 
which  has  been  given  him  by  the  Lower 
Court.  We  accordingly  affirm  that  decree, 
and  dismiss  this  appeal  with  all  costs  on  the 
defendant,  appellant. 


The  loth  April  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  Judges, 

Ghatwallee  lands  (Alienation  of) — Co-plaintiffs 
— Different  causes  of  action. 

Case  No.  3212  of  1864. 

Special  Appeal  from  a  decision  passed  by  Major 
J,  S.  Davis,  Judicial  Commissioner  of  Chota 
Nagpore,  dated  the  gth  August  1864,  reversing 
a  decision  passed  by  Lieutenant  E,  Latour, 
Extra  Assistant  Commissioner  of Maunbhoom, 
dated  the  2pth  April  i86j. 

The  Government  (Plaintiff),  Appellant^ 

versus 

Bourie  Bhoomiz,  Tabeydar  Ghatwal  (Plaint- 
iff), and  Sreenath  Koondoo  (Defendant), 
Respondents, 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 
.  None  for  Respondents. 

Suit  b^  a  tabef  dar  ghatwal  for  service  lands  impro- 
perly alienated  to  third  patties  by  the  eirdar  ghatwal. 


The  plaintiff  made  the  Government  a  defendant  is  tbt 
suit;  but  the  Government  also  applied  to  be  mide  i 
plaintiff  in  the  suit  in  order  to  obtain  a  declaration  ag:us9| 
the  sirdar  (^hatwars  power  to  make  a  perpetual  alienatiai 
of  his  service  land  to  a  sub-tenant.  Held  that,  as  tfri 
Government's  cause  of  action  was  different  from  thatj 
the  tabeydar  ghatwal,  the  Government  could  oot  ■ 
made  a  co-plaintiff  in  this  suit. 


This  was  a  suit  brought  by  the  plaintiff, 
tabeydar  ghatwal,  to  recover  p)ossession 
certain  service  land  which  the  sirdar  gl 
wal,  it  was  alleged,  had  improperly  ali< 
ated  to  third   parties.      The   defence 
that  the  lands  belonged  to  the  tenure  of 
sirdar    ghatwal,   and    not    to    that   of 
tabeydar  ghatwal.     The  issue'  on  this 
was    decided    by   both    the    Lower  C( 
in  favor  of  the  sirdar  ghatwal,  and 
is  no  further  contention  on  that  question. 

The  Government  was  made  a  defew 
in  the  suit  by  the  plaintiff;  but  it  ap{ 
that  the   Government   also    applied  to 
made  a  plaintiff  in  the  suit,  not  becai 
joined  with  the  plaintiff,  the  tabeydar 
wal,  in  alleging  that  the  land  belongs  to{ 
tenure,  but  to  obtain  a  declaration  zs  aj 
the  sirdar  ghatwal  that  he  had  no  ant 
to   make  a  perpetual   alienation  to  a 
tenant  of   his    service    lands.      The 
Assistant  Commissioner  of  Chota  Nj 
granted  the  application  of  the  Govemi 
and  laid   down  an   issue    as   between 
Government   and   the  sirdar  ghatwal, 
decided   that    such    alienation   was  il 
On  appeal  by  the  defendant,  the  Jac 
Commissioner  held  that  there  were  no  01 
on  the  record  admitting  the  Government  to  1 
pear  as  plaintiff  in  the  case,  and  that  the 
pute  between  the  Government  and  the 
ghatwal  as  to  the  validity  of  the  sub  t( 
granted    by    the    ghatwal    was  one 
should  properly  form  the  subject  of 
suit. 

It  is,  on  special  appeal,  shown  to  as 
the  Judicial  Commissioner  was  in  ei 
to  the  order  which  the  Extra  Assistant 
missioner  passed  upon  the  application  of| 
Government.     Those  orders  permitted 
Government  to  be  joined  with  the  lab< 
ghatwal    as   co-plaintiff.     It  is  then  ui 
that  the  case  should  be  remanded  in 
that  the  issue  as  between  the  Govei 
and  the  sirdar  ghatwal  shod  Id  be  detei 
ed  by  the  Judicial  Commissioner.    Bnl 
think  that  the  law  does   not  authoriie 
Court  to  make  the  Government  a  co-pi 
in  this   suit.     Independent  of  the  fact 
the  Government    is  already  a  defem 
the  suit,  the  Government  does  not  join  in  j 
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tiff's  allegation  that  the  lands  belong  to 

plainiiflf's  tenure,  and  not  to  that  of  the 
indant.  The  Government  admits  the 
siion  which  is  at  dispute  between  the 
iydar  and  sirdar  ghatwals  in  favor  of  the 
ter,  bat  asks  for  a  declaration  that  a 
iiwal  cannot  make  a  permanent  aliena- 
»,  or  a  permanent  sub-tenure  of  his  ser- 
lands.  The  Government's  cause  of 
and  ground  of  action  are  completely 
tinct  from  those  of  the  plaintiff,  and  the 

suits  cannot  be  joined  together.  This 
Qot  the  case  of   a   plaintiff   having   two 

?s  of  action  against  the  same  defendant, 

of. two  plaintiffs  having  two  separate 
ses  of  action  against  tht  same  defendant. 

two  plaintiffs  cannot  sue  together. 

)e  Government  may,  if  so  advised,  bring 
^fresh  suit  on  its  cause  of  action,  when 
kWilJ  be  properly  decided.     We  consider 

the  decision  of  the  issue  as  to  the  vali- 

of  the  sub-tenure  by  the  Extra  Assistant 
imissioher  was  without  jurisdiction,  and 

it  is  unnecessary  to  remand  this  case 
\^t  Judicial  Commissioner  to  pass  any 

'r  decision  upon  it  in  this  suit. 

)pear dismissed  with  costs. 


The  12th  April  1865. 

Present : 

Hon'ble  E.  Jackson  and  F.  A.  Glover, 
Puisne  fudges, 

Hmdoo  Law— Adoption  (of  paluk  putro). 

Case  No.  3554  of  1864. 

il  Appeal  from    a   decision    passed    by 

Principal  Sudder  Ameen  of  Mymensingh^ 

^  the  12th   December    1864,    reversing 

decision  passed  by  the  Sudder  Ameen  of 

If**  Disitict,  dated  the  20th  May  1863. 

Kalee  Chunder  Chowdhry  (Defendant), 
Appellaniy 

versus 

Sbeeb  Chunder  (Plaintiff),  Respondent. 

liwiwi  Onoocool  Chunder  Mookerjee  and 
Sreenath  Doss  for  Appellant. 

Balm  Vnnoda  Pershad  Banerjee  for 
Respondent. 

Hindoo  law  does  not  allow  of  the  adoption  of 

^  ihh  was  a  suit  by  the  special  respondent 
'^vcr  possession  of  certain  land  Offt  the 
Vol.  II. 


ground  of  purchase  from  one  Giidadhuf,  thfe 
alleged  heir  of  Huree  Koomar.  The  plaint^ 
iff's  case  was,  that  the  land  was  sold  by 
Gudadhur  to  Kedarnath  on  the  1st  of  Assar 
1260,  B.  S.,  and  by  Kedarnath  to  plaintiff  oti 
the  23rd  of  Jyte  1269,  B.  S.  The  plaintiff 
added  that  the  defendants  had  likewise  ob<» 
tained  a  deed  of  sale  from  Gudadhur,  and,  on 
the  strength  of  it,  kept  him  out  of  pOsses^ 
sion. 

The  defendants  (who  ate  special  appel^ 
lants  before  us)  admitted  the  title  of  Htiree 
Koomar,  but  alleged  that,  on  his  death,  thd 
property  went  to  his  widow  Jugodumba,  artd 
to  his  adopted  son  Banee  Chuttder;  tbM 
Banee  Chunder  was  in  possession  of  hi*  pro- 
perty long  after  the  date  of  Gudadhur's  deed 
of  sale  to  Kedarnath,  which  sale  was  ther6^ 
fore  manifestly  worthless,  Gudadhur  hati^ 
at  the  time  no  rights  in  the  property. 

They  add  that,  on  Banee  Chunder's  death, 
Gudadhur  succeeded  as  next  of  kin,  and, 
after  getting  possession,  sold  the  land  to  them 
under  a  kubalah,  dated  13th  Srabun  1267, 
B.  S. 

The  Court  of  first  instance  found  for  the 
defendant,  holding  the  adoption  of  Banee 
Chunder  to  be  proved,  and  that  he  was  altve 
and  in  possession  at  the  date  of  the  plaint- 
iff's kubalah  from  Gudadhur;  and  holding 
likewise  that  this  Gudadhur  succeeded  to 
Banee  Chunder,  and  sold  the  land  to  defend- 
ants after  his  accession  to  the  property. 

The  Principal  Sudder  Ameen  tried  the 
appeal,  and  an  original  suit  brought  by  one 
Bhyrubnath  to  prove  himself  nearest  of  kin 
and  heir  to  Banee  Chunder,  together;  and 
found  on  the  entire  evidence  aS  disclosed  in 
both  cases  that  Banee  (Jhunder's  adoption 
was  not  proved,  and  that  the  plaintiff's 
purchase  was  valid. 

The  only  points  urged  before  us  in  special 
appeal  are,  (i)  that  the  Principal  Sudder 
Ameen  acted  illegally  in  trying  the  two 
cases  together;  and  (2)  that  a  paluk  putro  is 
a  good  and  valid  aaoption  amongst  Sudras 
according  to  Hindoo  law. 

The  second  objection  may  be  disposed  of 
at  once.  There  is  but  one  form  of  adoption 
recognized  by  Hindoo  law  books  for  the 
Bengal  Provinces,  and  there  is,  quoad  that, 
no  distinction  made  between  different  castes. 
The  special  appellant's  pleader  has  been 
unable  to  show  any  precedent  supporting 
his  view  of  the  case,  or  to  point  out  any 
passage  in  any  book  of  Hindoo  law  which 
allows  of  such  an  adoption. 

With  regard  to  the  first  Joint  taken  in 

special  appeal,  we  do  Aot  dee  in  what  way  ^tm 
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Principal  Sudder  Ameen  acted  illegally. 
On  the  pleadings  in  this  particular  case,  the 
first  issue  was — "Was  Banee  Chunder  the 
adopted  son  of  Huree  Koomar  or  not."  And 
this  was  likewise  the  first  point  to  be  decided 
in  the  case  in  which  Bhyrubnath  was  plaintiff. 
So  far  then  from  the  special  appllant  having 
been  endamaged,  or  taken  by  surprise,  he 
had  all  the  benefit  derivable  from  the  evi- 
dence adduced  by  Bhyrubnaih,  who,  though 
opposed  to  him  ulteriorly,  had  an  equal  object 
with  him  in  proving  Banee  Chunder's  adop- 
tion. He  had,  in  fact,  the  advantage,  not  only 
of  his  own  evidence,  but  of  that  of  another 
party  besides. 

We  see,  therefore,  nothing  illegal  in 
the  Principal  Sudder  Ameen's  proceed- 
ings, or  any  ground  for  allowing  this  special 
appeal. 

Dismissed  with  costs. 


The  1 2th  April  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Snb-talookdar  (Power  of,  to  stop  sale  under 
decree) — Reg^istration. 

Case  No.  1877  o^  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  ^udge  of  Backer  gunge  ^  dated  the 
^oth  April  1864^  affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  District ^ 
dated  the  13th  May  i86j, 

Nittyanund  Paul  (Plaintiff),  Appellant, 

versus 

Ram  Doollub  Buttobyal  and  others 
(Defendants),  Respondents, 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Mohi- 
nee  Mohun  Roy  for  Respondents. 

A  non-registered  holder  of  a  sub-talook  cannot  stop 
a  sale  under  a  decree  if  the  amount  of  decree  be  not  paid. 
He  niay  stop  the  sale  by  paying  the  amount  of  the  decree, 
and  then  bnngf  a  suit  against  his  vendors  to  establish  his 
right  as  sub-talookdar ;  and,  on  doing  so,  he  may  require 
the  talookdar  to  register  his  purchase,  and  compel  him 
to  do  so,  if  necessary. 

*This  is  a  complicated  case ;  but  it  seems  to 
us  that  the  Judge  has  substantially  found 
that  the  defendant  is  the  superior  talook- 
dar, and  has  a  right  to  the  malikana  claimed 
by  him ;  also  that,  whether  the  plaintiff  be  in 
possession  of  fhe  sub-talook  or  not,  he  is 
not  the  holder  duly  registered,  and  therefore 


cannot  stop  the  sale  under  the  decree,  if  the 
amount  of  decree  be  not  paid.  We  must, 
therefore,  and  do,  dismiss  this  appeal  with 
costs.  Appellant's  only  course  is .  to  stop 
the  sale  by  paying  the  amount  of  the  decre^ 
and  he  may  then  bring  a  suit  against  \m 
vendors  to  establish  his  right  as  sub-ulook^ 
dar,  and  may,  if  he  really  has  that  cba^ 
acter,  require  the  superior  talookdar  to  i» 
gister  his  purchase,  and  compel  him  to  doaej 
if  necessary.  \ 


The  13th  April  1865, 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phci 

Puisne  Judges, 

Money-decree — Attachment  of  land. 

Case  No.  3249  of  1865. 

Special  Appeal  from  a  decision  passed  by  ii 
Judge  of  Bhaugulpore^  dated  the  12th  Aui 
1864,    reversing  a  decision    passed  by' 
Principal  Sudder  Ameen   of  that  Distf 
dated  the  26th  November  1863, 

Mednee  Pershad  and  others  (Defondaots) 

Appellants y 

versus 

Modhoo  Mungle  Singh  (Plaintiff)* 

Respondent, 

Mr,  C.  Gregory  and  Moonshte  Ameer  iX 

for  Appellants. 

Baboos    Dwarkanath    Mitter    and   Urn 
Pershad  Banerjee  for  Respondent 

A  plaintiff,  who  by  his  plaint  seeks  a  mooey-decre&j 
not  estopped  from  proceeding  against  landm  txi" 
of  that  decree. 

This  was  a  suit  to  set  aside  certain  ki 
lahs  to  the  defendants  as  collusive  and  fratt^ 
lent  against  the  plaintiff,  and  to  make 
land,  which  was  the  subject  of  the  kubah 
liable  in  execution  of  a  money-decree  obi 
ed  by  plaintiff  against  the  defends 
vendor. 

It  appeared  that  the  defendants  had  pi 
chased  the  land  in  question  in  1853,  and, 
order  to  obtain  possession,  were  obliged^ 
bring  a  suit  of  ejectment.     In  that  suit, 
present    plaintiff    attempted     to    inten^t 
saying  that   the  land    was  the    subject 
mortgage  to  him.     This    intervention 
disregarded  (as  it  necessarily  ought  to 
been),  and  the  defendants  obtained  a  d< 
for  possession. 
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In  1855,  the  present  plaintiff  brought  a 
it  against  the  defendants'  vendor  for  re- 
llfmeDt  of  a  loan  to  him.     He  answered 
he  was  not  liable  for  it,  as  the  loan  had 
m  made  on  a  mortgage  of  the  land  in 
Mion,  and  that  this  land  had  been  con- 
by  him  to   the   present   defendants, 
luithstanding    this    defence,    the    Court 
a  decree  in  favor  of  the  present  plaint- 
\\  he  then    sought    to    realize    his    de- 
by  attachment   of  the   land,   alleging 
the  present  defendants'  purchase  of  it 
fraudulent   and    coUusive    against-  the 
imilf;  and  that  the  land  was  still  liable 
[wtisfy  a  decree  against  the  vendor.     This 
:hinent  was  set  aside  by  a  summary  or- 
fi  and  then  this  regular  suit  was  brought 
iJw  plaintiff  to  establish   his   claim   to 
te  this  land  satisfy  their  decree  against 
defendants*  alleged  vendor, 
the  Court  of  first  instance,  the  plaint- 
claioi  was  dismissed  ;  but,  on  appeal  to 
Lower  Appellate  Court,  it  was  upheld, 
Judge  finding  that  the  alleged  sales  to 
defendants  were  fraudulent  and  void  as 
« the  plaintiff. 

grounds  taken  before  us  in  special 
il  were— yfrj/,  that,  as  the  plaintiff  in 
suit  for  re-payment  of  the  loan  distinctly 
that  he  only  sought  a  money-decree, 
iQnot  now  be  allowed  to  make  the  land 
le. 

:ondly,  that,  as  the  plaintiff  had  inter- 
in  the  suit  brought  by  the  present 
idants  against  his  vendor  for'  possession, 
bad  not  then  set  up  that  the  conveyances 
fraudulent,  he  cannot  do  so  now. 
^e  think  both  these  grounds  untenable, 
circamstances  that  the  plaintiff  unne- 
irily  said  (what  in  truth  his  plaint 
have  expressed  on  the  face  of  it) 
he  was  only  seeking  a  money-decree, 
in  no  way  estop  him  from  real- 
thai  money-decree  in  the  ordinary 
legitimate  modes.  Also  the  interven- 
of  the  present  plaintiff  in  the  suit  for 
non  was  altogether  uncalled-for  and 
liar,  and  could,  in  no  degree,  affect  the 
re  of  the  existing  suit,  and  the  effect 
the  parties  of  any  decree  to  be  made 
;  and,  as  nothing  can  be  an  estoppel 
»  not  mutual,  the  present  plaintiff's 
:t  at  that  time,  and  omission  to 
fraud,  cannot  be  binding  upon  him 

the  whole,  we  see  no  reason  to  in- 

wiih    the    decision    below    on    this 

'I    The  appeal  is,  therefore,  dismissed 


The  13th  April  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley,  and  J.  B.  Phear, 

Puisne  Judges, 

Alluvial  Land  (claimed  as  Re-formation) — 

Evidence. 

Regular  Appeals  from  a  decision  passed  by  Baboo 

Opendro  Chunder  Nyarutno  Roy  Bahadoor, 

yudge  of  the  Small  Cause  Court  of  Furreed^ 

pore^  exercising  the  potners  of  a  Principal 

Sudder  Ameen  in  Dacca^  dated  the  2gth  April 

1863. 

Case  No.  378  of  1863. 

Ramkanye  Chuckerbutty  and  others 
(PlaintifiFs),  Appellan/s, 

versus 

Juggobundhoo  Bose  and  others  (Defendants), 

Respondents, 

Bahoos  Kally  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Appellants. 

Bahoos  Gopeenath  Mookerjee,  Chunder  Ma- 
dhub  Ghose,  Dwarkanath  Mitter^  Bhug- 
gobutty  Churn  Ghose^  and  Sreenath  Doss 
for  Respondents. 

Case  No:  an  of  1864. 

Issur  Chunder  Banerjee  and  others  (Plsuntiffs), 

Appellants, 

versus 

Juggobundhoo  Bose  and  others  (Defendants), 

Respondents, 

Baboo  Prosunno  Coomar  Sein  for 
Appellants. 

Mr,  A,  F,  Ltngham  and  Baboos  Onoocool 
Chunder  Mookerjee,  Chunder  Madhuh 
Ghose,  and  Gopeenath  Mookerjee  for 
Respondents. 

Case  No.  213  of  1864. 

Mirza  Nissar  Hossein  and  others  (Plaintiffs), 

Appellants^ 

versus 

Juggobundhoo  Bose  and  others  (Defendants), 

Respondents, 

Baboo  Debendro  Narain  Bose  for 
Appellants. 

Mr,  A,  F,  Lingham  and  Baboos  Gopeenath 
Mookerjee^  Onoocool  Chunder  Mookerjee^ 
Chunder  Mad  hub  Ghose^  Sreenath  Doss^ 
and  Ununtoram  Ghose  for  Respondents. 

When  chur  land  is  claimed  as  ti-fprmation,  inde* 
pendent  evidence  is  necessary  of  the  fact  of  diluvi- 
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ation  and  re-formation  on  the  original  site,  and  of  prior 
occupation  and  right. 

Case  No.  378  of  1863. 

Thfe  suit  and  suits  Nos.  211,  212,  213, 
214,  and  215  of  1864,  although  the  respective 
plaintiffs  were  different,  and  the  defendants 
were  jiot  throughout  the  same,  were  taken 
and  dealt  with  all  together  in  one  judgment 
by  the  Court  below,  because  they  were  all 
instituted  for  the  recovery  of  different  por- 
tions of  the  same  continuous  chur  lands  un- 
der precisely  similar  circumstances.. 

The  principal  defendants,  Juggobundhoo 
Bo9e  and  otber^y  had  respectively  been  main- 
tained in  possession  of  the  disputed  lands 
by  awards  under  Act  IV.  of  1840 ;  and  these 
suits  were  brought  for  possession  by  reversal 
of  those  awards. 

In  No.  378  of  1863,  the  plaintiffs  sued  to 
recover  two  distinct  plots.     As  to  a  portion  of 
these  plots,  they  based  'their  claim  on  the 
allegation  that  it  had  been  formed  by  gradu- 
al accretion  upon  their  main  lands  by  the 
action  of  the  river  Arlalkhan ;  and,  as  to  the 
remaining  portion,   they    said    that    it    had 
formerly  been  a  part  of  their  undisputed  pro- 
perty, than  had  be^n  diluviated  or  washed 
away  by  the  above-named  river,  and  finally, 
about  33  or  34  years  ago,  bad  been  re-formed 
in  its  original  site.     The  defendants,  besides 
traversing   the   plaintiffs'   title,    pleaded    the 
Statute  of  Limitations.    The  Principal  Sudder 
Ameen  held  that  the  question  of  limitation 
was   inextricably  involved  in  the   issue  on 
the  merits,  as,  indeed,  seems  to  be  the  case, 
and  determined  both  points  in  favor  of  the 
defendants.     Against     this     decision     the 
plaintiffs  now  appeal,  and  in  their  grounds 
of  appeal  they  rely  upon  their  title  by  re-for- 
mation only,  and  abandon  that  by  accretion. 
,     In  the  argument  before  us  the  plaintiffs' 
vakeel  rested  his  case  on  the  evidence  of 
two  witnesses,  Nilmoney  Sircar  and  Dhun- 
unjoy  Sircar,  both  dependants  of  the  plaint- 
iff;  and    on    certain    measurement    chittas 
and  jumma-wasil-baki  papers,  all  of  them, 
the  private  papers  qf  th^  plaintiffs,  brought 
from   his   custody.     Both    witnesses    identi- 
fied the  signatures  appearing  on  the  mea- 
surement   papers    to    be    those    of    certain 
ameens  whose  names  they  purported  to  be. 
Now,    without    stopping    to    enquire    what 
weight,   if   any,   ought   to  be   attributed    to 
papers    of   this    kind    as    evidence    against 
Strangers,  we  observe  that  all   these  parti- 
cular  documents   are    absolutely    worthless 
in  this  case,  for  they  do  not  pretend  to  give 
boundaries,  and  they  afford  no   means   by 
which  the  la/Id  to  which  they  refer  can  be 


locally  identified.  Before  we  can  give  a 
decision  in  favor  of  the  plaintiffs,  we  must  be 
satisfied  in  the  first  place  that,  before  ihc 
alleged  diluviation,  the  land,  which  ihenocctt- 
pied  the  site  of  that  which  is  the  snbjed 
of  this  suit,  belonged  to  the  plaintiffs ;  and 
on  this  point  we  have  no  evidence  before  pa; 
Of  the  documents,  it  is  only  pretended  tU 
one,  namely,  a  measurement  chituh  of  \\\% 
refers  to  a  time  antecedent  to  the  diluviatioiij 
and,  as  we  have  already  said,  the  spedi^ 
subject  of  the  chittabs  cannot  be  recogniiai 
The  two  witnesses  appeared  to  us  to  *^ 
extremely  untrustworthy,  as  the 
evidence  of  each  was  an  exact  echo  of 
plaint ;  but,  even  apart  from  this,  they  djj 
not  furnish  us  with  a  particle  of  infonn^  ' 
as  to  the  state  of  things  previous  to, 
continuously  connected  with,  the  alleged: 
luviation.  We  are,  therefore,  of  opinion 
the  plaintiffs  in  No.  378  of  1863  have 
made  out  their  case. 

The  pleader  retained  by  the  appellant 
No.  2 1 1  of  1864  said  that  he  had  no  ii 
tions,  and  could  not  argue  the  case, 
fore,  as  the   appellants   did  not  appear] 
person,  the  appeal  in  that  case  is  dismiss 

In  No.  212  the  pleader  relied  also 
on  title  by  reason  of  re-formation,  bi 
was  unable  to  tender  any  evidence  eii 
the  fact  of  diluviation,   or  of  the  at 
things  anterior  thereto.     The  appeal  in 

212  is,  therefore,  dismissed. 
Ordered,  that  a^)peals  Nos.  378,  211,1 

213  be  dismissed  with  costs. 


The  13th  April  1865. 

Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  J.  B. 

Puisne  Judges, 

Alluvial  lands— Pleaders  (Want  of  ifl- 
stnictions). 

Cases  Nos.  213  and  314  of  1864. 

Regular  Appeals  from  a  decision  passedby 
Opendro  Chiinder  Nyarutno  Roy  Bahat 
Judge  of  the  Small  Cause  Court  of  Fut 
pore,  exercising  the  powers  of  a  Prim 
Sudder  Ameen  in  Dacca,  dated  the  2gth 

Nobokissen  Roy  and  others  (Plaintiffsj 

Appellants, 

versus 

Juggobundhoo  Bose  and  others  (Defei 

Respondents. 
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Moot  Gopeenaih  Mookerjee  and  Grees 
Chuttdtr  Ohose  for  Appellants. 

Bahoos  Onoocool  Chunder  Mookerjee  and 
Zhundtr  Madhub  Ghose  for  Respondents. 

Mere  priority  of  occupation  of  a  chur  by  A  does  not 
♦arrant  the  presumption  that  the  land  which,  before 
43aYiation,  was  on  the  same  site  asthcchurnow  is,  be- 
Im^  to  A's  ancestor. 

Delay  in  instructions  to  pleaders  will  not  justify  post- 
j^OBement  of  a  case. 

In  No.  213  of  1864,  the  appellants'  case 
Wore  us  was  supported  by  the  evidence  of 
ibree  witnesses,  ten  kubooleuts  brought  from 
tte  plaintiff's  own  custody,  and  a  Foujdarry 
ceeding  of  the  year  1233.  The  title 
up  was  that  of  re-formation  on  the  site 

land  originally  belonging  to  the  plaintiffs' 

tester. 

The  documentary  evidence  is  of  more  than 

ubtful  admissibility,  but  this  point   need 
be  considered,  because  that   evidence 

nlalns  nothing  which  can  serve  tojdentify 

land  now  in  dispute  with  land  defined  at 

|ay  other  period.    The  kubooleuts  do   not 

n  attempt  to  give  anything  in  the  shape  of 

s  or  bounds  to  the  land  to  which  they 

le.    And  the  witnesses  do  not  carry  the 

any  higher.     Two  of  them,  while  they 

k  to  the  fact  of  the  diluviation  and  the 

ibtequent  re-formation,  do  so  in  very  ge- 
1  lerms,  and  do  not  tell  us  anything 
ttt  the  occupation  or  ownership  of  the 
viated  land  previous  to  the  catastrophe, 
y  say,  indeed,  somewhat  vaguely  that 
plaintiffs  took  possession  immediately  on 

ic  re-formation,  and  retained  that  possession 
il  they  were  ousted  by  the  defendants  ; 


refused  to  allow  the  time  of  the  Court  and 
other  suitors  to  be  wasted  by  a  proceeding 
of  this  kind,  and,  as  the  appeal  was  filed  as 
far  back  as  the  5th  of  September- last,  we 
declined  to  postpone  the  case  :  we  were, 
therefore,  obliged  to  dismiss  it  for  non-ap* 
pearance  of  the  appellants,  or  of  any  one 
yi  their  behalf. 

Appeals  Nos.  213  and  214  are  accordingly 
dismissed  with  costs. 


The  13th  April  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges. 

Pre-emption  (as  to  a  portion  of  the  lands  to 

be  so\i). 

Case  No.  3592  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  East  Burdwan,  dated 
the  22nd  August  1864,  affirming  a  decision 
passed  by  the  Moonsiff  of  that  District,  dated 
the  31st  December  1863, 

Cazee  Ali  (Plaintiff),  Appellant, 

versus 

Sheikh  Musseeutoollah  and  others  (Defend- 
ants), Respondents. 

Baboo  Nobo  Kishen  Mookerjee  for 
Appellant. 

Mr,  A.  F.  Lingham  for  Respondents. 


In  the  absence  of  sufficient  ground  for  refusing  to  take 

W,  even'if  we  could  rely  upon  this  evidence',  1 1^^  ^^*^^^^  1^^"^^  ^*"f  ^^^^  ^?  ^^^*  ^^^f  "8rht  of  pre-emp- 

^,  ^x,Mi*  T.%.  vv^*M        %      *^  ,.    ,  tion  cannot  be  asserted  as  to  a  portion  only. 

ivcuas  it  IS  without  the  slightest  circum- 


itiaiity  of  time,  place,  or  occurrence,  and 

words  singularly  nearly  coincident  with 

se  of  the  plaint,  we  think  that  we  cannot, 

mere  priority  of  occupation  of  the  chur, 

resume   that   the   land,   which   before   the 

iaviation  was  on  the  same  site  as  the  chur 

is,  belonged  to  the  plaintiffs'  ancestor; 

tmless  we  do  this,  we  cannot  find  the 


This  was  a  suit  for  asserting  a  right  of 
pre-emption  as  respects  a  portion  of  certain 
lands,  the  whc*e  of  which  had  been  sold  by 
one  of  the  defendants  to  the  other.  The 
plaintiff  declined  to  buy  the  remaining  por- 
tion, alleging  that  it  was  endowed  property, 
and  could  not  be  sold.  The  Lower  Appellate 
Couit  has  found  that  there  is  no  proof  that 


ne  before    us   in   favor   of  the  plaintiffs,  h^^se   lands   are   endowed   lands  ;  that   the 


),  we  may  remark,  can  only   recover  in 
i%  suit   upon    the   strength    of   their  own 

r,  and  can  receive  no  aid  from  the  weak- 

of  their  opponents. 
This  case  No.  213  must  also  be  dismissed. 

In  No.  214,  the  two  pleaders  retained  by 
le  appellant  said  that  they  had  as  yet  re- 
Jived    no    instructions    from    their   client. 

appellant's  mooktear  was  at  the  time 
ling  behind  them,  and  attempted  to  give 

some  information  on  the  spot,  but  wc 


plaintiff  made  no  such  objection  as  to  the 
purchase  of  them  when  he  offered  to  pur- 
chase the  remainder ;  but  that  it  was  a  mere 
excuse,  because  the  valuation  put  upon  the 
whole  of  the  lands  was  more  than  the  plaint- 
iff desired  to  give. 

On  special  appeal,  plaintiff  states  that  the 
right  of  pre-emption  goes  to  a  portion  as  well 
as  to  the  whole  of  the  lands  to  be  sold,  and 
that  the  right  he  sought  to  ^xercise  did  not 
extend  to  those  lands. 
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We  think  that,  unless  the  plaintiff  couH 
show  sufficient  ground  for  refusing  to  take 
the  whole  of  the  lands,  his  claim  to  pur- 
chase only  a  portion  of  them  could  not 
stand.  As  he  could  show  no  sufficient 
grounds,  the  Lower  Court  was  right  to  dis- 
miss his  claim. 

Appeal  dismissed  with  costs. 


The  13th  April  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Right  of  Ferry — Ownership  of  both  banks. 

Case  No.  3578  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Sylhetj  dated  the 
12th  September  1864^  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District,  dated 
the  31st  May  1864, 

Sofir  Merdha  and  others  (Defendants), 

Appellants, 

versus 

Nobo  Kishore  Mohunt  (Plaintiff), 
Respondent. 

Baboo  Rajendronath  Rose  for  Appellants. 

Mr,  C.  Gregory  and  Baboo  Debendro 
Narain  Rose  for  Respondent. 

The  mere  fact  of  bein^  the  owner  of  both  banks  of  a 
river  does  not  give  the  nght  of  ferry. 

This  was  a  suit  for  the  right  of  ferry 
over  the  river  Jacmida.  The  defendants, 
who  are  the  special  appellants  before  us, 
pleaded  in  \\\q  first  instance  limitation  ;  and, 
secondly,  that  an  agreement  had  been  come 
to  between  them  and  the  plaintiff  whereby 
the  right  of  ferry  was  given  to  the  former. 

The  Court  of  first  instance  found  that, 
although  both  banks  of  the  river  belonged 
to  the  plaintiff,  yet  he  had  given  up  the 
right  to  the  ferry  by  special  agreement  to 
the  defendants,  who  had  been  in  possession 
thereof  for  more  than  twelve  years. 

The  Principal  Sudder  Ameen  reversed 
this  order,  on  the  ground  that,  as  the  plaintiff 
held  both  banks  of  the  river,  he,  therefore, 
of  necessity  had  the  right  of  ferry. 

There  can  be  no  doubt  that  this  decision 
was  wrong  in  the  first  place  ;  the  mere 
fact  of  special  respondent  owning  both  banks 
would  not  of  necessity  give  him  the  right 
of  ferry  ;  but,  ^seitinjr  aside  this  as  not  ger- 
mane to  the  present  case,  the  special  appel- 


lants pleaded  a  specific  deed  of  agreement 
under  which  the  right  of  ferry  was  made 
over  to  them. 

This  was  the  point  for  decision,  and  the 
case  is  remanded  to  the  Principal  Sudder 
Ameen  in  order  that  he  may  decide  it.  Costj 
will  follow  the  result. 


The  13th  April  1865, 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  Judges, 

Mortgage  (Prior  unregistered).— Lien  by 
way  of  contract  and  money  decree. 

Case  No.  3087  of  1864.  j 

Special  Appeal  from  a  decision  passed  by  jrf 
F,  L,  Beaufort y  Judge  of  the  24-Pergu.nn9A 
dated  the  2$th  July  1864,  modifying  a  decisiak 
of  Baboo  Grish  Ch under  Ghose,  Principi 
Sudder  Ameen  of  that  District t  dated  the 2^ 
December  1863. 

Nobo  Coomar  Doss  (Plaintiff),  Appellor 

versus 

Gorachand  Mookerjee  (Defendant), 
Respondent, 

Raboo  Goopeenath  Mookerjee  for 
Appellant. 

Raboo  Hem  Chunder  Ranerjee  for      j 
Respondent. 

A  prior  security  by  unreg^istered  contract  does  ootpi| 
a  preferential  title  over  a  second  mortgagee  whoohta«l 
a  conveyanre  of  the  land  for  valuable  consideration  a 
without  notice,  and  has  foreclosed  the  mortgage.      1 

The  plaintiff  in  this  suit  claimed  to  obtaS 
possession  of  29  beegahs,  his  title  to  whi<| 
had  accrued  on  his  foreclosing  a  mortgaged 
those  lands  obtained  from  the  original  ownd 
in  the  year  1259.  The  defendant  conteSW 
the  plaintiff's  title  on  the  allegation  that  tij 
lands  in  question  had  been  previously  mofl 
gaged  in  1 2  5  7  to  him  as  security  for  a  loan,Mi 
that,  in  execution  of  a  decree  obtained^ 
that  loan,  it  had  been  sold  and  purchased  \ 
him.  The  Judge  found  that  the  title  of  tfc 
defendant  had  the  priority,  as  the  naortglj 
under  which  the  defendant  purchased  y^ 
prior  in  date. 

In  special  appeal  it  is  objected  that  th 
Judge  is  in  error  in  the  view  he  has  takei 
of  the  law,  as  the  prior  mortgagee  had  w 
special  lien  upon  the  lands,  but  was  entitto 
only  to  a  money-decree,  upon  obtaiflj*! 
which   he  coiUd   only  sell   the  rights  rH 
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interests  of  the  judgment-debtor,  the  mort- 
gagor, which  had  already  passed  away  under 
the  previous  foreclosure  of  the  second  mort- 
gagee. 

We  think  that  the  Judge  was  wrong. 
The  liens  of  the  two  mortgagees  were  of 
a  ver)'  different  character ;  that  of  the  first 
IDongagee  was  a  simple  contract  without  any 
conveyance  of  the  land,  and  without  registra- 
tion or  notice  to  the  public,  and  it  is  not 
•bown  that  there  was  any  actual  notice  to 
tk  second  mortgagee.  On  the  other  hand, 
^  second  mortgagee  obtained  a  direct  con- 
jjrcyance  of  the  land,  and,  acting  upon  his 
•rtgage-deed,  he  foreclosed  by  usual  process 
law;  and  the  rights  of  the  mortgagor 
that  land  so  conveyed  then  accrued  to 
.  Had  the  first  mortgagee  registered 
lien  upon  the  land,  it  would  have  been 
ice  of  his  legal  claim  to  the  public.  But 
gave  no  such  notice.  The  equitable  title 
lained  with  the  owner,  the  party  in  pos- 
lon,  and  the  plaintiff  was  justified  in 
ing  with  him  as  if  no  lien  existed  on 
land;  and  he,  being  an  innocent  purchaser 
valuable  consideration  without  notice  of 
former  contract,  cannot,  under  such  cir- 
istances,  be  bound,  by  it. 
[The  Judge's  decision  must  be  reversed, 
'  the  plaintiff's  suit  decreed  with  all  costs. 


The  19th  April  1865. 

Present  : 

Hon  ble  G.  Campbell  and  E.  Jackson, 
Puisne  Judges, 

ion  (of  Civil  Court>— Order  of  Magis- 
tzate  for  removal  of  encroachment. 

Case  No.  3602  of  1864. 

hi  Appeal  from  a  decision  passed  by  the 
incipal  Sudder  Ameen  of  Hooghly^  dated 

Sath  August  1864,  affirming  a  decision 
ssed  by  the  Moonsiff  of  that  District ^  dated 

2    h  February  1864, 

in\    d  Chunder  Chatterjee  (PlaintiflF), 
Appellant, 

versus 

,Ro  K)  Tarun  Chatterjee  (Defendant), 
Respondent, 

I     90  Brojendro  Coomar  Seal  for 
Appellant. 


None  for  Respondent. 

A  rejrular  suit  lies  to  the  Civil  Court  from  the  pro- 
ceedings of  a  Magistrate  ordering-  the  removal  of  an 
encroachment  not  treated  as  a  local  nuisance. 

We  think  that  the  Lower  Appellate  Court 
has  wrongly  declined  jurisdiction  in  this 
case.  Section  431  of  the  Penal  Code  gives 
the  Magiswaie  no  authority  whatever  to 
order  removal  of  encroachments.  The  Ma- 
gistrate could  only  legally  proceed  under 
Chapter  XX.  or  Chapter  XXII.  of  the  Code 
of  Criminal  Procedure.  Any  decision  under 
the  latter  Chapter  is  expressly  subject  to 
regular  suit.  The  only  proceedings  of  a 
Magistrate  on  this  subject,  which  cannot 
be  thus  set  aside,  are  those  under  Chap- 
ter XX.  of  the  Code  of  Criminal  Procedure. 
If  the  Magistrate  had  desired  to  treat  the 
alleged  encroachment  as  a  local  nuisance, 
plaintiff  would  have  been  entitled  to  the 
benefit  of  the  procedure  under  that  Chapter, 
and  the  order  of  the  Criminal  Court  would 
have  been  final.  But,  no  such  procedure 
having  been  followed,  there  is  nothing  what- 
ever to  bar  an  action  to  declare  plaintiff's 
right. 


The  19th  April  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges, 

Appellate   Court— Reversal  of   decree  of  first 

"  Court  agfalnst  two  defendants,  on  appeal  by 

one.  ^ 

Case  No.  3281  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Chittagong,  dated  the  22?id  August 
1864,  reversing  a  decision  passed  by  the  Sud^ 
der  Ameen  of  that  District,  dated  the  4fh 
August  1 86^, 

Abdool  Ali  (Plaintiff),  Appellant, 

versus 

Syed  Banco  and  others  (Defendants), 
Respondents, 

Baboo  Anund  Gopal  Paleet  for  Appellant. 

Moulvie  Syed  Murhumut  Hossein  for 
Respondents. 

When  a  Court  of  first  instance  decrees  against  two  de- 
fendants on  a  ground  not  common  to  both,  the  Lower  • 
Appellate  Court  cannot,  on  appeal  by  one  of  the  de- 
fendants only,  reverse  the  whole  decree. 

This  was  a  suit  for  possession  of  land 
against  two  defendants,  who  .fiaimed  right 
to  their  respective  portions  of  the  land  by  a 
hibbanamah  and  kubalah  respectively.    The 
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Court  of  first  instance  decreed  in  favor  of 
the  plaintiff.  Against  this  decision  the 
first  defendant  alone  appealed,  and  the  Lower 
Appellate  Court,  believing  both  deeds,  revers- 
ed the  whole  of  the  decree  of  the  first  Court. 

On  special  appeal  to  this  Court,  it  is  ob- 
jected that,  as  the  ground  upon  which  the 
Court  of  first  instance  founded  it^  judgment 
was  not  common  to  both  the  defences  before 
it,  it  was  not  competent  to  the  Lower  Appel- 
late Court,  on  appeal  by  One  of  the  defend- 
ants only,  to  reverse  the  whole  decision  of 
the  Court  below. 

This  objection  must  be  upheld,  and  the 
decision  of  the  Lower  Appellate  Courts  is, 
therefore,  declared  void  as  regards  the  de- 
fendant Wehaonnissa,  who  comes  in  under 
the  kubalah,  and  upheld  as  regards  Ru- 
keemonnissa,  who  claims  under  the  hibbanah- 
mah. 

Decree  accordingly  with  costs  in  favor  of 
Wehaonnissa. 


The  20th  April  1865. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges, 

Suit  for  possessioA — Issue— Joint  Hindoo 
Family — Presumptioo. 

Case  No.  3285  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  of  Chota  Nagpore^  dat^ 
ed  the  3rd  September  1864,  reversing  a  deci- 
sion passed  by  the  Moonsiff  of  that  District y 
dated  the  nth  June  1864, 

Moonaye  Surmah  (Plaintiff),  Appellani^ 

versus 
Lomun  Surmah  (Defendant),  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

None  for  Respondent. 

When  a  plaintiff  claims  land  in  the  possession  of  the 
defendants,  and  the  defendants  resist  his  claim,  the  single 
issue  in  the  case  is  whether  or  not  the  plaintiff  has  proved 
his  rif  ht  to  the  land. 

The  presumption  obtains  of  a  continuance  of  the  joint 
right  to  ancestral  property  of  a  member  of  a  joint  Hindoo 
family,  unless  it  is  shown  that  he  has,  either  by  his  own 
act  or  by  the  act  of  some  one  competent  to  bind  him, 
parted  With  that  right. 

In  this  suit,  the  plaintiff,  the  younger  of 
three  brothers,  sued  his  two  brothers  for 
possession  of  his  share  of  the  inheritance. 
The  Court  of  «first  instance  decreed  in  favor 
of  the  plaintiff  ;  but  on  appeal  to  the  Deputy 
Commissioner  this  decree  was  reversed.    In 


the  plaint,  the  plaintiff  based  his  claim  on 
the  following  grounds :  namely,  that  he  irai 
half-broiher  to  the  two  defendants ;  that  until 
1268  all  three  had  been  living  in  comment 
sality ;  that  then  they  divided  the  inherit- 
ance between  them;  and  that  in  1270  the 
defendants  dispossessed  plaintiff  of  his  share. 
On  first  hearing  the  case,  the  Deputy  Com- 
missioner made  the  following  order:—"  Th< 
"  record  contains  no  evidence  of  the  disposscs 
"sion  in  1270,  nor  of  the  separation  in  1268 
"  as  alleged  by  the  plaintiff.  It  would  seem 
"  if  these  facts  be  not  proved,  plaintiff! 
"  claim  is  barred  by  the  Law  of  LimitaiioB 
"of.  which  the  Court  must  uke  jadicii 
"  notice,  whether  pleaded  or  not.  Thi 
*' Moonsiff  will  take  evidence  and  repd 
"within  14  days  on  the  following  points,  Oi 
•*  which  issues  are  framed  as  follows  :— 

"  I  St. — Did  the  plaintiff  separate  in  126I 
"  from  the  defendants  ? 

"2nd. — Did  the  defendants  in  Phalj 
"30th,  1270,  dispossess  the  plaintiff?" 

The  Moonsiff  reported  that  the  plaint 
and  defendants  did  separate  in  Kariic  \t{ 
and  that  in  1271  the  defendants  dispos 
the  plaintiff. 

Upon   receiving  this  report   the 
Commissioner    gave    the    following   jo( 
ment : — "  The  proof  of  the  dispossession 
"  i2>o  does  not  seem  to  me  satisfactory;. 
"  merely  amounts  to  this,  that  plaintiff  iski 
"  defendants  for  a  separate  share  of  the 
"and  was  refused.     But  nothing  appears 
"  to  what  was  done  with  the  land  when 
"  brothers  separated,  whether  it  was  divi^ 
"or  what.     A  plaintiff  must  prove  his 
"  as  laid  in  the  plaint,  and  certainly  dij 
"  session  has  not  beeft  proved  in  this 
"  I  decree  the  appeal  with  costs." 

On  special  appeal  to  this  Court,  it  is  obj| 
ed — Firsts   that  the   question   of  disj 
sion,  on  which  the  Lower  Appellate  Court  j 
missed  the  plaintiff's  claim,  was  not  onlyj 
material   to   the  case,  but   could  not 
under  the  pleadings  on  the  record. 

Secondly. — That  the  real  issue  in  the 
was  one  of  confiiciing  title,  which  ougl 
have  been  determined    irrespective  of 
question  of  possession. 

We  think  these  objections  are  valid, 
plaintiff  lays  claim  to  certain  land  whi( 
not  in  his  own  possession,  but  in  that  ot 
defendants,    and    the   defendants  resist 
claim ;  the  single  issue  in  the  case  is 
ther  or  not  the  plaintiff  has  made  outl 
claim  of  right  to  that  land.     We  remand| 
case  for  re  -trial  of  this  issue,  with  the 
that,  as  it  is  admitted  by  both  sides  that 
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bnd  in  question  was,  until  1268,  enjoyed  in 
commensality  by  the  plaintiff  and  the  defend- 
tm  together,  forming  one  joint  Hindoo 
lunily,  the  presumption  obtains  that  the 
Ipiaiotiff  siill  possesses  his  joint  right  to  the 
properly  unless  it  be  shown  by  reasonable 
! evidence  that  he  has,  either  by  his  own  aft,  or 
jly  the  aft  of  some  one  competent  to  bind 
jam,  parted  with  that  right. 
I  The  case  is  remanded  for  re-trial  in  accord- 
W:e  with  the  above  observations. 


The  20th  April  1865. 

Present : 
Hon'ble  G.  Campbell  and  E.  Jackson, 
Puisne  Judges. 

Right  of  way  (oyer  decreed  land). 

Case  No.  2708  of  1864. 

Wfli  Appeal  from  a  decision  passed  by  the 
^udge  ofHooghly,  dated  the  3rd  June  1864, 
versing  a  decision  passed  by  Moiilvie  Nae- 
^oodeen  Khan,  Principal  S udder  Ameen  of 
\at  District,  dated  the  28th  December  i86j. 

Jobin  Chunder  Mojoomdar  and  others 
(PlaintiflFs),  Appellants, 

versus 

iharee  Holdar  (Defendant),  JRespondeni, 

Baboo  Nobo  Kishen  Mookerjee 
for  Appellants. 

hhoo  Rajendur  Misser  for  Respondent. 

^^Cttiminjf  a  ri^ht  of  way  over  land  taken  possession 
"0  in  execution  of  a  decree,  cannot  intervene  under 
*23  •,  Ac'\  VIII.  of  1859,  ^"t  must  brings  a  regular 
[to  establish  his  right. 

«  plaintiff   in   this    suit    sought  for  a 
iTation  of  his  right  of  way  over  the  de- 
bt's land.     The  Judge  has   dismissed 
^'t,  and  his  decision  is  objected  to  on 
1al  appeal. 

'€  find  that  the  defendant  in  this  suit 
in  execution  of  decree,  obtained  posses- 
of  the  land  on  which  this  right  of  way 
[^med,  and  that  the  present  plaintiff 
vened  in  that  execution  case  to  prevent 
defendant  obtaining  possession,  and*  the 
as  between  them  has  been  tried  under 
[on  230,  Aft  VII 1.  of  1859. 
'iJS  is  altogether  irregular.  The  plaintiff 
W  not  intervene  under  that  Section.  The 
Jon  as  to  his  right  of  way  is  no  bar 
defendant's  obtaining  possession  of 
decreed  land.  The  plaintiff,  if  he  de- 
to  establish  a  right  of  way,  should  bring 
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a  regular  suit  for  that  purpose.  All  the 
proceedings  in  this  case  are  null  and  void. 
Appellant  must  pay  the  costs. 


The  20th  April  1865. 

Present : 
The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Mortgage — Interest — Mode  of  calculatioiL 

Case  No.  3584  of  1864. 

Special  Appeal  from  a  decision  passed  by  fhe 
Principal  Sudder  A  meen  ofBhagulporet  dated 
the  23rd  September  1864,  reversing  a  decision 
passed  by  the  Moonsiff  of  that  Districti  dated 
the  i8th  March  1864, 

Syed  Enaet  Ali  and  others  (Defendants), 

Appellants, 

versus 

Kuhur  Roy  and  others  (Plaintiffs), 
Respondents, 

Mr,  J,  Baptist  and  Moonshee  Ameer  Ali 
for  Appellants. 

Moulvie  Syed  Murhumut  Hossein  for 
Respondents, 

There  is  no  law  restricting  a  mortgagee  to  the  receipt 
by  way  of  interest  of  the  amount  of  principal  lent.  The 
mode  of  calculation  to  be  followed  in  such  cases  is  every 
year  to  add  the  amount  of  interest  to  the  principal  sum^ 
and  then  deduct  the  value  of  the  usufruct. 

This  was  a  suit  to  recover  Rs.  75-14, 
principal  and  interest  of  a  zur-i-peshgee  ad- 
vance made  by  the  plaintiff  to  the  defendant, 
who  is  the  special  appellant  before  us,  in  the 
year  1258,  B.  S. 

It  is  not  contested  that  the  special  respon- 
dent advanced  Rs.  75  to  the  special  appellant, 
on  the  understanding  that  he  was  to  hold  the 
land,  pay  its  Government  revenue,  and  one 
rupee  per  annum  as  acknowledgment  to  the 
owner,  until  both  principal  and  interest  of  the 
advance  were  liquidated.  The  land  was  so 
held  up  to  the  year  127^,  B.  S.,  when  the 
special  respondent  was  dispossessed.  His 
plea  is  that  there  is  still  a  balance  due  to  him, 
and  this  he  seeks  to  recover. 

The  defence  was  that  the  zur-i-peshgheedar 
had  collected  more  than  his  dues,  and  had 
agreed  to  give  up  the  land  on  that  under- 
standing, agreeing  also  to  refund  the  sum  of 
Rs.  174-1-5  as  surplus  collections  over  and 
above  what  he  .was  entitled  to. 

The  Moonsiff  found  that  therfc  was  no  proof 
of  this  mutual  agreement;  and  taking  the 
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admission  of  the  plaintiff  that  he  had  receiv- 
ed Rs.  1 54-1 2-6  from  the  land  during  his 
period  of  occupancy,  considered  that,  not 
only  had  he  no  claim  on  the  land-owner,  but 
that  he  ought  to  refund  Rs.  4-12-6,  the 
excess  of  his  receipts  over  the  principal  sum 
advanced  plus  an  equal  sum  by  way  of 
interest. 

The  Principal  Sudder  Ameen  calculated 
differently.  He  took  year  by  year  the 
amount  of  the  advance,  added  to  it  interest 
at  12  per  cent.,  and  then  deducted  the  value 
of  the  usufruct.  On  this  calculation,  made 
from  the  time  of  the  advance  being  given, 
up  to  the  date  of  special  respondent's  dispos- 
session, he  found  that  special  appellant  had 
still  Rs.  29-2-6  to  receive,  and  for  this 
.  amount  he  gave  him  a  decree,  reversing  the 
judgment  of  the  first  Court. 

In  special  appeal  it  is  urged  : — 

ist, — ^That  the  Principal  Sudder  Ameen 
has  taken  no  notice  of  the  agreement  made 
between  the  parties  under  which  special  re- 
spondent offered  to  give  up  the  land,  and  to 
repay  Rs.  174- 1-5  surplus  collections;  and 

2nd, — That  the  Principal  Sudder  Ameen's 
calculations  are  incorrect. 

The  first  objection,  we  observe,  was  not 
taken  before  the  Lower  Appellate  Coui  t.  The 
Moonsiff  held  that  there  was  no  such  agree- 
ment ;  and  the  special  appellant,  by  not  men- 
tioning his  objection  in  appeal  to  the  Prin- 
cipal Sudder  Ameen,  must  be  held  to  have 
waived  it. 

With  regard  to  the  secoTid  objection,  we 
think  that  the  Principal  Sudder  Ameen  was 
right. 

The  argument  derived  from  Regulation 
XV.  of  1793,  Section  10,  applies  only  to 
cases  where  there  has  been  accumulated  in- 
terest; and  there  is  no  law  restricting  a 
mortgagee  to  the  receipt  in  way  of  interest 
of  the  amount  of  principal  lent  (Macpher- 
son  on  Mortgages,  page  224,  and  S.  D.  A. 
Rep.,  1859,  page  1543);  whilst  the  method 
of  calculation  used  by  the  Principal  Sudder 
Ameen  is  the  one  usually  followed,  and  is 
supported  by  the  decision  of  the  late  Sudder 
Court  (S.  D.  A.  Rep.,  1848,  page  549,  and 
1852,  page  83.). 

We  see,  therefore,  no  reason  to  interfere 
with  his  decision,  and  dismiss  the  special 
appeal  with  costs. 


The  2 1  St  April  1865. 
Present : 

The  Hon^le  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  fudges. 


Ejectment  (by  one  of  several  joint  lessors). 
Case  No.  3461  of  1864, 

Special  Appeal  from  a  decision  passed  by  iht 
Judge  of  Patnat  dated  the  31st  August  1864, 
affirming  a  decision  passed  by  the  Princifei 
Sudder  Ameen  of  that  District^  dated  the  2Sfk 
May  1864, 

Mudun  Singh  and  others  (Plaintiffs), 
Appellants, 

versus 

Nurput  Singh  and  others  (Defendants),  > 
Respondents, 

Mr,  J,  Baptist  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee 

for  Respondents.  < 

One  of  several  joint  lessors  can  eject  a  lessee 
expiry  of  the  lease. 

In   this   case,   plaiQtiffs    sued  to  recoi 
possession  of  certain   lands  held  by 
under  two  leases  :  the  one  for  payment 
kind  or  "  hhaolee^'  and  the  other  for 
ment  in  cash  or  nugdee. 

The  Lower  Appellate  Court  has  uf 
the  nugdee  lease,  but  rejected  the  bbs 
pottah,  and  held  this  to  be  terminable  ?( 

The    plaintiff    appeals    specially,  t« 
that  he  was  ejected  by  one  of  many 
sharers,  and  the  consent  of  all  was  reqnk 
to  his  ejectment.     We,  however,  think 
the  lease  being  a  joint  one,  there  is  no 
that  any  joint  lessor,  after  expiry  of  the  k 
can  refuse  the  lessee  to  remain. 

Plaintiff  then  pleads  to  us  that  he  she 
have  the  benefit  of  Section  6,  Aft  X.  of  i8j 
or  rights  of  occupancy  as  in  possession 
than  twelve  years.     But  we  are  not  si 
that  this  plea  was  taken  below.     Indeed, 
to  Section  6,  we  observe  that  the  case 
instituted  before  Aft  X.  of  1859  was 
and  no  other  previous  law  gives  rights 
occupancy  by  twelve  years'  possession. 

The  last  plea  is  that  the  bhaolee  lease] 
not  such  a  yearly  one  that  plaintiff  can 
ejected  at  the  end  of  the  year     But  it 
found  that  the  lease  is  one  terminable  yi 
ly,  and  it  is  not  proved  that  this  is  not 
case. 

Mr.  Baptist  was  distinctly  asked  if 
had  any  authority  to  cite  on  hi^  2nd 
jrd  pleas,  and  did  not  produce  any. 

On  the  whole,  we  see  no  reason  to  ia^ 
fere  with  the  decision  of  the  Court  belfl*^ 
and  we  accordingly  dismiss  this  spcdJ  ■" 
peal  with  costs. 
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There  Is  an  objection  taken  under  Sec- 
348— wV.,  that  special  respondent  was 
a  party  to  the  nngdee  pottah.     But,  as, 
^ile  admitting   that   he   held   from   Assin 
to  8th  Kartick   1265,  the  special  re- 
ident  did  not  prove  that  he  did  not  re- 
rent,  or  thus  specially  relieve  himself 
being  bound  by  the  nugdee  pottah,  we 
trrale  this  objection. 


The  25th  April  1865. 

Present : 

Hon'ble  C.  B.  Trevor  and  G.  Campbell, 
Puisne  Judges, 

Mooej-decre^ — Immoveable  property. 

Case  No.  2716  of  1864. 

b'fl/  Appeal  from  a  decision  passed  by  the 
^uige  of  Hooghlyt  dated  the  3rd  June  1864, 
versing  a  decision  passed  by  the  Principal 
ier  Ameen  of  that  District ^  dated  the  28th 
xber  1863, 

^oomesh  Chunder  Paul  Chowdhry  and 
others  (Plaintiffs),  Appellants^ 

versus 

Coomar  Paul  and  others  (Defendants), 
Respondents, 

i^j  Kishen  Kishore  Ghose  and  Greeja 
Sunkur  Mojoomdar  for  Appellants. 

Tr.  R,  E,  Twidale  for  Respondents. 

$  tmmoTeable  property  of  a  debtor  which  he  permits 
^  to  deal  with  as  his  own,  and  to  sell  to  a  bond  fide 
KKf  for  valuable  consideration,  cannot  be  sold  in 
of  a  money-decree  obtained  after  the  transfer. 

liintiff  is  the  holder  of  a  decree  against 
Coomar  Paul  for  money.  During 
|pcndency  of  the  suit  in  which  the 
for  money  was  obtained,  the  plaint- 
successfully  demanded  from  the  Court 
jattachment  of  the  property,  and  the 
Jdant  purchased  the  property  now  sued 
»'«.,  pucca  house  and  garden — ^from 
sister  of  the  debtor.  Plaintiff  alleges 
this  was  a  fraudulent  and  collusive 
fer;  he  therefore  prays  to  have  it  set 

and  the  property  sold  in  satisfaction 

money-decree. 

^e  defendant  alleges  that  he  purchased 
wpeny  from  the  sister  of  the  debtor 

loable    consideration    and    in    entire 
faith. 

Lower  Appellate    Court    finds   that 
roperty  belongs  to  the  debtor  and  not 

sister,  and  that  defendant  purchased 


in  good  faith  and  for  valuable  consideration, 
and  obtained  possession.  We  therefore  dis- 
missed the  plaintiff's  claim. 

Plaintiff  now  appeals  specially,  urging  that, 
as  the  property  was  not  that  of  the  vendor, 
the  sale  by  her  conveyed  nothing  to  the 
defendant,  and  the  property  remained  the 
debtors,  and  subject  now  to  be  sold  in  satis- 
faction of  the  plaintiff's  decree. 

The  decree  obtained  by  the  plaintiff  was  a 
money-decree,  and  the  plaintiff  had  no  lien  on 
the  property  sold  to  the  defendant.  The 
debtor  stood  by,  and  allowed  his  sister  to  deal 
with  the  property  as  her  own,  and  to  sell  it 
for  valuable  consideration  to  a  party  acting 
in  entire  good  faith.  Under  these  circum- 
stances, the  debtor  could  not  himself  recover 
the  property,  neither  can  the  present  plaintiff 
who  comes  in  as  the  holder  of  a  money- 
decree  obtained  after  the  above  transfer. 
Had  plaintiff  had  any  lien  on  the  property 
at  the  time  of  the  transfer,  the  matter  would 
have  borne  a  different  aspect;  as  it  is,  we 
dismiss  the  special  appeal  with  costs. 


The  25th  April  1864. 
Present: 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Hindoo  Widow— Jnnglebooree  pottah. 
Case  No.  427  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  the  24'Pergun' 
nahSf  dated  the  J^th  August  1864. 

Ram  Sagur  Singh  (one  of  the  Defendants), 

Appellant^ 

versus 

Ranee  Kasheesuree  (Plaintiff),  Respondent, 

Mr,  R,  E,  Twidale  for  Appellant. 

Baboos  Dwarkanath  Mitter  and  Kishen 
Kishore  Ghose  for  Respondent. 

A  Hindoo  widow  having  granted^  a  jungiebooree 
pottah  containing"  the  ordinary  provisions,  which  had 
oeen  acquiesced  in  £vnd  confirmed  by  various  persons 
interested  in  disputing  it — Held  that,  whatever  defect 
may  have  belonged  to  the  pottah  originally,  it  could  not 
be  cancelled  at  the  suit  of  one  of  the  persons  who  had 
recognized  it. 

The  pottah,  which  it  is  the  object  of  this 
suit  to  set  aside,  is  admittedly  a  bond  fide 
pottah,  granted  on  fair  terms,  and  contain- 
ing the  most  of  the  usual  stipulations  found  in 
jungiebooree  pottahs.  It  was  granted  in  the 
Bengal  year  12 13  (A.  D.  1806),  since 
which  time  a  great  portion,  if*  not  all,  of  the 
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lands  have  been  cleared  by  the  grantee.  Dur- 
ing the  life-time  of  Ranee  Shunkuree,  the 
grantor,  the  existence  of  the  pottah  and 
the  character  in  which  the  defendant  held 
the  land  were,  we  are  satisfied,  well  known 
to  those  interested  in  the  estate  after  the 
death  of  the  said  Ranee. 

She  died  in  the  year  1259.  B.  E.  Since 
that  time,  the  present  plaintiff  Kasheesuree, 
who  is  the  guardian  of  her  minor  son,  on 
whose  behalf  she  has  instituted  this  suit, 
has  brought  suits  for  rent  against  the  de- 
fendant, and  has  also  received  rent  (the 
rent  so  sued  for  and  received  being  at  the 
rate  payable  by  the  pottah),  without  in  any 
way  disputing  the  pottah.  It  was  not 
until  the  year  1864  that  the  present  suit 
was  brought  to  contest  the  right  of  Ranee 
Shunkuree  to  grant  such  a  pottah,  on  the 
ground  that  her  interest  was  merely  the- 
limited  interest  of  a  Hindoo  widow,  and 
that  she  could,  therefore,  grant  no  such 
pottah. 

The  litigation  between  Ranee  Shunkuree 
and  her  adopted  son  terminated  in  a  com- 
promise by  which  certain  portions  of  her 
husband's  estate  (including  the  lands  con- 
tained in  this  pottahj  were  given  to  the 
widow.  She  took  them  as  shebait,  the  lands 
being  then  devoted,  or  feigned  to  be  de- 
voted, to  some  religious  trust.  But  she  may 
properly  be  regarded,  for  the  purposes  of 
this  suit,  as  having  the  ordinary  Hindoo 
widow's  estate,  since  it  is  admitted  that  the 
nature  of  her  tenure  of  these  lands  has  now 
(in  other  suits)  been  ascertained  to  be  rather 
a  beneficial  private  right  in  herself  than  a 
strict  religious  trust. 

Under  the  circumstances  which  we  have 
stated  above,  the  pottah  being  of  old  date, 
having  been,  as  is  admitted,  fairly  granted 
with  the  usual  conditions,  and  having  been 
acquiesced  in  and  confirmed  by  various  per- 
sons interested  in  disputing  it,  we  think  we 
are  not  required  in  the  present  appeal  to 
consider  the  general  question  of  a  widow's 
power  to  grant  such  a  pottah.  There  is 
suflBcient  to  show  that,  at  least  against  the 
person  who  is  substantially  the  party  now 
seeking  to  avoid  it,  the  pottah  ought  not  to 
be  cancelled  and  set  aside,  which  is  what  is 
sought  to  be  done  in  the  present  suit.  It 
does  not  follow  from  our  decision  that  the 
defendant's  holding  is  established  as  a  tenure 
of  which  the  rent  is  fixed  in  perpetuity,  or 
that  the  proprietors  of  the  estate  are  pre- 
cluded from  raising  the  rent  of  this  holding. 
We  decree  tHe  appeal  with  costs. 


The  27th  April  1865. 
Present : 

The  Hon'ble  F.  A.  Glover  and  A.  G. 

Macpherson,  Puisne  Judges. 

Hindoo  Law  (Mitacshara) — Stutby  sutoi 
alienation  of  ancestral  property  by 
Onus   probandi— Application    of 
money. 

Case  No.  3477  of  1864. 

Special  Appeal  from  a  decision  passed  hj 
Principal  Sudder  Ameen  of  Tirhoot, datedi 
2yth  August  1864,  reversing  a  decision 
by  the  Sudder  Ameen  of  that  District^ 
the  25th  January  1864, 

Jugdel  Narain  Suhaye  (Plaintiff),  Apptlh 

versus 

Lalla  Ram  Prokash  and  others  (Defendi 

Respondents, 

Mr,  R,  T,  Allan  and  Bahoo  Romsh 
Chunder  Mitter  for  Appellant. 

Bdboos  Kishen  Succa  Mookerjee  and  Ka 
Kishen  Sein  for*  Respondents. 

In  a  suit  by  a  son  to  annul  an  alienation  of  asc 
property  by  his  father,  the  onus  is  not  on  die 
prove  tne  absence  of  necessity  for  the  sale,  hot  < 
purchaser  to  prove  the  existence  of  the  necessity. 

When  the  necessity  is  shown,  it  is  not  for  Ae  f 
to  see  to  the  application  of  his  money,  nor  can  b 
be  vitiated  even  if  the  I  orrower  wastes  the  loao  ai^l 
lects  to  appropriate  it  to  the  purpose  forrf^-hickk' 
borrowed. 

This  was  a  suit  to  annul  a  deed  of 
granted  by  special  appellant's  father  to 
special  respondent,  on  the  ground  that, 
cording  to  the  Mitacshara  law,  such  alii 
tion  of  the  family  property  was  illegal, 
out  the  special  appellant's  (the  son's)  con! 

The  Principal  Sudder  Ameen  found 
there  existed  such  a  necessity  for  the 
as  exempted  it  from  the  ordinary  nilc| 
Mitacshara  law ;   and  that   the  conve] 
by  the  father  was  therefore  valid,  the 
dissent  notwithstanding. 

The  only  question  before  us  in  sj 
appeal  is,  whether  there  has  been  sue 
necessity  shown  as  would  justify  the  fat 
in  selling,  and  whether  the  purchaser  a< 
bond  fide^  and  bought  the  land  beliei 
and  having  assured  himself  of  that  necess 

The  Principal  Sudder  Ameen's  decisioi 
faulty  in  many  points,  notably  where  he 
it  down  that  the  son  should  have  proi 
that  there  were  no  debts,  and  that  the 
of  proving  his  case  lay  on  him.  whi 
was  clearly  for  the  purchaser  to  show  the 
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|c  of  the  necessity.  As  it  happens, 
;r,  the  Principal  Sudder  Ameen,  not- 
landing*  his  erroneous  ruling  on  the 
Ion  of  onusy  has  gone  into  evidence, 
las  held  on  it  that  the  sale  of  the  land 
absolute  necessity,  it  being  carried  out 
purpose  of  paying  off  an  ancestral 
icurred  for  the  due  performance  of 

and  funeral  expenses,  &c.,  &c. 
would  be  a  "  pressing  need,"  and  un- 
:h  circumstances  a  sale  would  be  justi- 

Principal  Sudder  Ameen  has  found,  as 
Ion  the  evidence,  that  this  was  the  na- 


ture of  the  debt,  and,  that  being  so,  there  is 
no  ground  for  interference  in  special  appeal. 

For  the  rest,  we  observe  that,  following 
the  ruling^  laid  down  in  the  well-known 
case  of  Hunooraan  Pershad  Panday  (Privy 
Council  Appeals,  Volume  VI.,  page  393),  the 
necessity  being  shown,  it  was  not  for  the 
lender  to  see  to  the  application  of  his  money, 
nor  could  his  title  be  vitiated  even  though 
the  borrower  wasted  the  loan  and  neglected 
to  appropriate  it  to  the  purpose  for  which 
it  was  borrowed. 

We  therefore  dismiss  this  special  appeal 
with  costs. 
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The  15th  April  1865. 

Present : 

Hon'ble  W.  Morgan  and  Shumbhootiath 
Pundit,  Puisne  Judges. 

Allnrial  lands. 
Case  No.  3414  of  1864. 

id  Appeal  from  a  decision  passed  by  Mr. 
f/.y.  Cockbum,  Additional  Judge  0/  Dacca , 
A/ftf  the  2nd  September  1864,  reversing  a 
\ decision  passed  by  Baboo  Opendur  Ckunder 
\Nyaruino,  Principal  Sudder  Ameen  of  that 
\Disiria,  dated  the  2yth  March  1863. 

Mean,  alias  Gholam  Ahud  Chowdhry 
(one  of  the  Defendants),  Appellant, 

versus 

Shibo  Soonduree,  alias  Bromo  Moyee 
Debia  (Plaintiff),  /Respondent. 

^Saboos  Mohinee  Mohun  Roy  and  Otool 
Chunder  Mookerjee  for  Appellant. 

n  Onoocool  Chunder  Mookerjee  and 
Ihvarkanath  Milter  for  Respondent. 

puty  to  whose  lands  new  formations  gradually 

b  entitled  to  them,  though  he  may  not  have  lost 

Ittds,  and  though  the  accretion  may  have  been 

by  the  washing  away  of  the  lands  of  another 


decree  given  below  is  founded  simply 

the  ground  that  the  lands  decreed  are 

ions  upon  the  old  sites  of  the  lands  of 

plaintiff  washed  away  by  diluvion.    By 

hw  of  this  country,  the  party  to  whose 

new  formations  gradually  accrete  is 

to  them,  though  he  may  not  have 

tny  lands,  and  the  accretion  may  have 

caused  by  the  washing  away  of  the  lands 

person. 


If,  therefore,  the  lands  in  dispute  are 
accretions  to  the  lands  of  the  plaintiff,  the 
decree  obtained  by  him  is  right.  If  they 
are  accretions  to  the  lands  of  the  defendant, 
the  plaintiff  has  no  right  to  them,  though 
they  may  be  formations  on  the  old  sites  of 
his  lands  now  washed  away.  It  is,  how- 
ever, to  be  borne  in  mind  that,  if  the  lands 
are  not  proved  to  be  accretions  to  the  lands 
of  either  party,  the  provisions  of  Clause  5 
of  Section  4  of  Regulation  XI.  of  1825  are 
to  be  referred  to,  with  a  view  to  find  out  the 
party  to  whom  the  lands  in  dispute  should 
be  decreed. 

We,  therefore,  remand  the  case  to  the  Lower 
Appellate  Court  to  re-try  the  case  according 
to  the  directions  recorded  above. 


The  27th  April  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Resumption  (of  Tanks). 
Case  No.  3282  cf  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  East  Burdwan, 
dated  the  28th  June  1864^  affirming  a  decision 
passed  by  the  Moonsiff  of  that  District,  dated 
the  22nd  May  1863. 

Judoonath  Sircar  and  another  (Plaintiffs), 

Appellants, 

versus 

Bonomalee  Mitter  and  others  (Defendants), 

Respondents. 
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Baboo  Gopeenaih  Mookerjee  for  Appellants. 

Baboo  Banee  Madhub  Banerjee 
for  Respondents. 

A  tank  granted  subsequently  to  1790  is  liable  to 
resumption  in  the  absence  of  proof  of  its  having  been 
either  the  condition  of  the  erant  or  the  intention  of  the 
grantor  that  the  tank  should  be  a  pubh'c  benefit. 

Such  a  case  does  not  come  witnin  the  ruling  of  the 
Full  Bench  of  the  9th  of  January  1865. 

We  have  compared  this  case  with  that 
decided  by  the  Full  Bench  of  9th  January 
1865,  which  had  regard  to  the  question 
of  the  validity  of  tanks  granted  rent-free 
for  the  benefit  of  the  public.  But,  on 
examining  the  sunnud  in  the  case,  we 
do  not  find  it  to  be  on  all  fours  with  the 
sunnud  in  the  case  decided  by  the  Full 
Bench.  In  that  case  the  grant  was  made 
avowedly  for  the  benefit  of  the  public, 
owing  to  the  scarcity  of  water,  and  to  pre- 
vent desertion ;  and  the  grant  was  upheld  by 
the  majority  of  the  Court,  because  the  use 
of  water  by  the  tenant  of  the  zemindaree 
was  looked  on  in  the  nature  of  rent  re- 
served to  the  zemindar. 

But,  in  the  present  case,  the  grant  says 
nothing  about  scarcity  of  water,  depopula- 
tion of  the  village,  or  any  public  benefit. 
No  such  plea  appears  to  have  been  advanced 
by  the  tenant;  and,  though  the  Civil  Court 
does  find  that  the  tank  is  a  public  benefit, 
there  does  not  seem  to  be  anything  to  war- 
rant a  finding  that  such  was  the  condition  of 
the  grant  or  the  intention  of  the  grantor. 

The  second  Court  has  wholly  missed  the 
point  at  issue,  and  has  misapprehended  the 
ca^e. 

No  doubt,  when  any  individual  has  once 
excavated  a  tank,  other  persons  and  neigh- 
bours, besides  the  excavator,  may  drink  of 
the  water.  But  we  think  that  we  ought,  in 
a  case  like  this,  to  look  at  the  intention  of 
the  grantor,  and  the  general  benefit  to  the 
public  at  large ;  and  no  such  benefit  appears 
to  have  been  contemplated  in  this  case. 

Accepting,  then,  the  doctrine  laid  down 
by  the  majority  of  the  Court  in  the  Full 
Bench  decision  quoted,  we  are  unable  to 
say  that  the  present  suit  comes  within  that 
ruling,  and  we  think  it  desirable  that  the 
said  doctrine  should  not  be  strained,  or  car- 
ried too  far. 

In  this  view,  holding  the  case  not  to  be 
on  all  fours,  and  the  grant  to  be  admittedly 
one  posterior  to  1790,  we  see  nothing  to 
bind  the  putneedar  from  enforcing  the  rights 
inherent  in  his  tenure,  and  we  reverse  the 
decisions  of  bi^th  Courts,  and  decree  this 
appeal  with  costs. 


The  27th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 
Puisne  Judges, 

Priority  of  attachment— Ancestral  debt- 
Liability  of  heir. 

Case  No.  538  of  1864. 

Application  for  review  of  judgment  passed  by  ' 
Messrs,  justices  Loch  and  Glover ^n  gth  Junt ' 
1864^  in  special  appeal  No,  28 ^g  of  1863, 

Unnopoorna  Dassea  (Respondent), 
PetitioneTy 

versus  • 

Gunga  Narain  Paul  (Appellant), 
Opposite  party. 

Mr,  R,  T,  Allan  for  Petitioner. 

Baboo  Prosunno  Coomar  Sein  for 
Opposite  party. 

If  two  parties  attach  a  property  in  execution  of 
parate  decrees,  and  the  sale  of  property  takes  place ; 
the  instance  of  the  decree  ^holder  who  made  the  s( 
attachment,  the  decree-holder  who  made  the  first  at 
ment  will  be  first  satisfied  from  the  sale-proceeds,  but  I 
sale  cannot  be  disturbed  if  such  decree-holder,  insieaiSi 
taking  payment  of  his  claim  out  of  the  sale-procec<r 
puts  up  the  rights  and  interests  of  his  debtor  in  the  pi 
perty  for  sale. 

There  is  nothing  in  the  Hindoo  law  to  show  that 
property  of  a  deceased  person  i^  so  hypothecated  fori 
debts  as  to  prevent  his  heir  from  disposing  of  it  t& ! 
third  party,  or  to  allow  a  creditor  to  follow  it  and  take^ 
out  of  the  hands  of  a  third  party,  who  has  purchased  < 
good  faith  and  for  valuable  consideration .    The  aedif 
may  hold  the  heir  personally  liable  for  tiie  debt,  butl 
cannot  follow  the  property. 

In  conformity  with  the  resolution  of  ll 
Court,  dated  3rd  Februar}'  1865,  this  casft] 
was  argued  before  us.  Against  the  appli-j 
cation  for  review,  it  was  urged — ist,  that,  a^ 
the  first  decree-holder  had,  in  execution,; 
attached  the  property  in  question  in  the^ 
month  of  Srabun  1268,  before  it  was  attacb^ 
ed  by  the  other  decree-holder  in  Aghratt: 
of  the  same  year,  the  sale  w^hich  took  plaol 
in  execution  of  the  first  decree,  though  sub? 
sequent  in  time  to  the  sale  under  the  secooJi 
decree,  must  have  the  preference,  because  01 
the  priority  of  the  attachment;  2nd,  that 
under  the  Hindoo  Law,  an  obligation  rcsi* 
on  the  heir  to  pay  the  debts  of  his  ancestor, 
and  the  property  cannot  be  considered  ta 
belong  to  the  heirs  till  such  debts  have  been 
paid.  Consequently,  a  creditor  of  the  ances* 
tor  has  a  lien  in  such  property,  and  mayfol* 
low  it  wherever  he  may  find  it,  whether  in  ih* 
hands  of  the  heir,  or  of  a  third  party  vhoh** 
purchased  it  for  valuable  consideration  ® 
good  faith  from  the  heir. 
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I  Oq  the  first   point,   we  think    that    the 
der  is   altogether    mistaken.       Priority 
attachment  entitles  the  attaching  decree- 
der  to  have  his  claim  satisfied  first,  but 
jves  him  no  other  preference.    If  two  par- 
tb  attach  a. property  in  execution  of  sepa- 
^e  decrees,  and  the  sale  of  the   property 
W^es  place  at  the  instance  of  the  decree- 
bolder  who  made  the  second   attachment, 
Ik  decree  of  the  decree-holder,  who  made  the 
|nt  attachment,  will  be  first  satisfied  from 
|ihe  sale-proceeds ;   but  the  sale  cannot  be 
fanrbed  if  such  decree-holder,  instead  of 
lllung  his  money  out  of  the  sale-proceeds, 
ot  op  the  rights  and  interests  of  hisdebt  or 
I  the  property  again  for  sale. 
On  the  second  ground,  we  think  that,  in 
judgment  of  9th  June  1 864,  we  carried 
doctrine  of  the  liability  of  an  heir  under 
Hindoo  law  to  pay  the  debts  of  his  an^ 
r  too  far.     There  is,  no  doubt,  a  moral 
igation  to  do  so  ;  but  we  do  not  find,  nor 
the  pleader  show  us  from  any  text  of 
idoo  law,  that  the  property  of  a  deceased 
Q  is  so  hypothecated  for  his  debts  as  to 
ent  his  heir  from  disposing  of  it  to  a  third 
if>  or  to  allow  a  creditor  to  follow  it  and 
it  oat   of  the  hands  of  a  third  party 
has  purchased  in   good  faith  and  for 
bic  consideration.     The   creditor  may 
the  heir  personally  liable  for  the  debt, 
lie  have  alienated   the  ""properly,   but  lie 
ot,  we  think,  follow  the  properly.    Under 
view  of    the  case,   we    set  aside    our 
r  order,  and  confirm  the  order  passed 
the  Judge  on    14th  August  1863.     The 
ioner  will  obtain  his  co.sts. 


h 


The  28th  April  1865, 

Present : 

Hon-'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

d  of  Arbitration— Enlargement  of  time  for 
of— Deviations  from,  by  Court-— Jur- 
a—Permission to  bring  iresh  suit 

Case  No.  40  of  1864. 

}iuUr  Appeals  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Dacca^  dated  the 
pst  December  iS6^^. 

Anund  MohunTaul  Chowdhr}*  (Plaintiff), 

Appellant, 

versus 

Ram  Kishen  Paul  Chowdhry  and  others 
(Defendants),  Respondents, 

Vol.  II, 


Afr.  R,  T.  Allan  and  Baboo  Kalee  Aiohun 
Doss  for  Appellant. 

Baboos  Unnodapershad  Banerjee^  Dwarlux^ 
nath  Afitter,  Opprokash  Chunder  Moo^ 
tierjeCf  and  Onoocool  Chunder  Mookerjee 
for  Respondents. 

Suit  laid  at  Rs.  77,083-9. 

Case  No.  57  of  1864. 

Gobind  Chunder  Paul  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Ram  Kishen  Paul  Chowdhry  and  others 
(Defendants),  Respondents, 

Babocs  Onoocool  Chunder  Afookerjee  and 

OpprokcLsh  Chunder  Afoolierjee  for 

Appellants. 

Afr,  R,  T.  Allan  and  Baboos  Kalee  Aiohun 
Doss,  Dwarkanath  Afitter,  and  Unnoda^ 
pershad  Banerjee  for  Respondents. 

Suit  laid  at  Rs.  84,628. 

Under  Section  318,  Act  VIII.  of  1859,  the  Court  may. 
at  its  discretion,  enlar^  the  period  for  the  delivery  of 
an  award  of  arbitration  without  the  consent  of,  and 
even  if  opposed  by,  the  parties. 

The  time  for  delivery  of  the  award  was  enlargfed  to 
loth  December.  On  that  day  the  arbitrator  ifave  notice 
to  the  Lower  Court  that  the  award  was  ready,  and  eave 
reasons  for  not  delivering  it  on  that  day,  with  which 
reasons  the  Court  was  satisfied.  Held  that  the  delivery 
of  the  award  on  the  12th,  and  the  receipt  of  it  by  the 
Court  on  that  day  as  an  award  of  the  loth,  were  net 
such  an  irregularity  as  to  nullify  the  awar^. 

The  introduction  into  the  judgment  of  provisions 
materially  varying  and  affecting  the  rights  of  the  parties, 
as  declared  in  the  award,  is  a  deviation  from  the  aw«r^ 
made  without  jurisdiction,  and  vitiates  the  award. 

The  Courts  nave  no  power  to  reserve  permission  to  a 
plaintiff  to  bring  a  fresh  suit  for  the  same  matter,  ex- 
cept under  Section  97  of  ActVIII.  of  1859;  and  that 
Section  applies  only  to  cases  where  a  plaintiff  before 
final  judgment  is  permitted  by  the  Court  to  withdraw 
from'his  suit  with  liberty  to  sue  again. 

Several  suits  being  pending  since  earty 
in  the  year  1861,  the  matters  in  dispute  In 
the  suits  were,  by  the  consent  of  all  th^ 
parties,  referred  to  arbitration.  An  arbitra- 
tor was  duly  appointed,  and  the  time  within 
which  he  was  to  deliver  his  award  was,  by 
consent,  enlarged  to  the  loth  of  October 
1863.  A  further  enlargement  to  the  loth 
of  December  was  applied  for  by  the  arbi- 
trator and  the  parties ;  but  the  Court  ,consl- 
dered  that  six  weeks  would  be  sufl&cient, 
and  enlarged  the  time  only  to  the  22nd  of 
November,  stating,  in  the  order  granting  the 
enlargement,  that  no  further  tjme  would  be 
granted.    The  22nd  of  November  fell  on  11 
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Sunday,  and  the  Court  was,  on  account  of 
certain  holidays,  closed  during  the  four  or 
five  days  immediately  preceding.  On  the 
23rd  of  November,  the  arbitrator  presented 
a  petition,  praying  that  the  time  for  deliver- 
ing the  award  might  be  further  enlarged  10 
the  icth  of  December.  The  application 
was  opposed  by  some  of  the  parties  (includ- 
ing Anund  Mohun  Paul  Chowdhry,  the 
appellant  in  appeal  No.  40),  but  the  Court, 
nevertheless,  granted  the  enlargement  which 
was  asked  for.  Anund  Mohun  Paul  Chow- 
dhry also  sought  to  have  it  declared  that 
the  arbitration  was  at  an  end,  and  that  he 
withdrew  from  his  submission  to  arbitration. 
The  Court,  however,  refused  to  declare  the 
arbitration  at  an  end,  or  to  allow  any  of 
the  parties  to  recall  their  submission  to 
arbitration.  On  the  10th  of  December,  the 
arbitrator  gave  notice  to  the  Court  that  his 
decision  was  made.  He  did  not  actually  de- 
liver his  award  on  that  day,  but  "  he  trans- 
mitted the  report  and  other  papers  succes- 
sively on  the  nth  and  i2ih  December.*'  Ob- 
jections having  been  taken  to  the  award  by 
the  various  parties,  it  was  (under  Section 
323  of  Act  VIII.  of  1859)  remitted  to  the 
arbitrator  for  re-consideration.  The  award 
was  subsequently  re-submitted  to  the  Court 
by  the  arbitrator  with  some  amendments. 
Further  objections  were  taken  to  the  amend- 
ed award,  which  were  disposed  of  by  the 
Court  in  a  judgment,  out  of  which  the  ap- 
peals now  before  us  arise.  Finally,  the 
Court  passed  judgment  according  to  the 
award,  but  with  certain  alterations. 

It  is  against  this  judgment  that  the  pre- 
sent appeals  have  been  made.  Into  many 
of  the  points  raised  by  the  memoranda  of 
appeal,  we  decline  to  enter.  They  are 
points  bearing  on  the  merits  of  the  arbitra- 
tor's decision,  and  on  the  mode  in  which  the 
arbitration  was  conducted.  As  to  such 
matters  there  is  no  appeal  to  this  Court : 
for,  where  a  judgment  is  given  according  to 
the  award  of  an  arbitrator,  such  judgment 
is,  by  Section  325  of  Acf  VIII.  of  1859,  de- 
clared to  be  final.  There  are,  however,  two 
objections  which  have  been  taken  to  this 
judgment,  on  which  objections  we  think  that 
the  appellants  are  entitled  to  be  heard.  It  is 
said  that  the  judgment  is  not  a  judgment  given 
according  to  the  award  of  an  arbitrator. 
If  it  is  not,  and  the  deviation  is  not  one 
which  the  Court  is  entitled  under  Section 
322  to  make,  then  it  does  not  fall  within 
the  provision  of  Section  325,  and  this  Court 
clearly  has  tne  power  to  set  it  aside,  al- 
though we  have  not  the  power  to  enter  into 


the  merits  of  an  award,  or  of  a  judgment 
passed  in  accordance  with  an  award.  It  is 
contended,  yfrj/,  that  no- award  in  the  legal 
sense  of  the  term  was  ever  made  by  the 
arbitrator ;  and,  second j  that,  if  an  award  ever 
was  made,  the  judgment  given  has  not  beea 
given  according  to  it. 

As  regards  the  first  objection,  it  is  urged 
that  the  enlargement  of  the  time  for  deliver- 
ing  the  award  from  the  23rd  November  to 
the  loth  December  was  under  the  circum- 
stances illegal ;  that  the  arbitrator's  appoinUi 
ment  and  powers  ceased  on  the  22nd  No-i 
vember,  and  could  not  be  revived,  except  bj 
the  consent  of  parties ;  and,  therefore,  thiti 
the  report  made  by  the  arbitrator  in  Do 
cember  was  not  the  award  of  an  arbitratr 
at  all,  and  the  Court  had  no  power 
pass  judgment  upon  it  as  such.  V 
are  of  opinion  that  the  time  for  delivi 
ing  the  award  was  legally  enlarged  hA 
the  Court  to  the  loth  of  December.  w 
do  think  that  references  to  arbitration 
cases  like  the  present  are  not  to  be  d\ 
wiih  in  all  respects  with  the  same  stricii 
which  would  be  applied  to  them  by  the  h 
of  England.  And  we  consider  that 
enlargement  of  time  made  by  the  Conrt 
the  23rd  of  November,  being  a  Monday^ 
being  the  first  day  on  which  the  Court 
open  after  some  four  or  five  holidays,  w; 
sufficient  enlargement  of  the  time  which 
expired  on  the  previous  Sunday,  the  22nd 
November.  We  also  consider  that,  ni 
Section  318,  the  Court  may,  in  its  discret 
enlarge  the  period  for  the  delivery  ol 
award  without  the  consent  of  the  pai 
and  even  if  they  oppose  the  enlarge nw 
Section  318  does  not  provide  that  en]af|j 
ments  shall  be  granted  only  on  consent 
it  appears  to  us  that,  although,  no  doubt, 
reference  to  arbitration  must,  in.  ibe 
instance,  be  by  consent",  it  would  be  va 
undesirable  to  give  the  parties  po-wer  i 
withdraw  from  an  arbitration  to  which  ibj 
had  once  consented,  so  long  as  there  was  I 
reason  to  suppose  that  the  arbitrator  d 
performing  his  duty  improperly,  and  so  1^ 
as  the  Court  thought  ii  mo<t  conduci 
to  the  ends  of  justice  that  the  reference  ' 
arbitration  should  be  carried  out.  Tl 
appellants  did  not,  in  argument,  object  tolj 
validity  of  the  award  on  the  ground  th 
whereas  the.  last  enlargement  was  to  the  iq 
of  December,  the  award  was  not  actu^ 
delivered  till  the  I2ih  of  that  rooa( 
There  was  here  no  doubt  an  irregulari 
But  the  arbitrator  on  the  loih  gave  nc**! 
to  the  Court  that  the  award  was  readjr,      1 
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;pre  reasons  for  not  delivering  it  on  that  day, 
ifilh  which  reasons  ihe  Lower  Court  was 
laiisfied;  and  as  the  award  was,  in  fact,  de- 
livered on  the  1 2th,  and  received  by  the 
Court  as  of  the  loth,  we  do  not  consider 
that  their  regularity  was  such  as  vitiates 
fc  proceedings  and  renders  the  award  a 
JinJIit)'.  On  the  whole,  therefore,  the  first 
ibjection  taken  by  the  appellants  fails. 

The  second  objection  is  that  judgment  has 
iwbeen  given  according  to  the  award,  such 
IS  it  is;  and  this  objection,  we  find,  is  well 
nnded.     Three    distinct    deviations    from 
award  (none   of  them  being  modifica- 
ns,  corrections,  or  amendments  which  the 
rthad  power  under  Section  322  to  make) 
TC  been  brought  to  our  notice.     The  ar-- 
tor  has  found  that  a  certain  sum  is  due 
the  appellant,  Anund  Mohun,  to  Go- 
d  Chunder  and   Mohesh   Chunder   Paul 
wdhry  (the  appellants  in  appeal  No.  57); 
the  award  contains  no  direction  that  the 
so  found  to  be  due  shall  be  paid.     Go- 
Chunder  and  Mohesh  Chunder  in  their 
(No.  38)  made  no  claim  against  Anund 
on;  and  the  Lower  Court  did  not  pass 
em  that  the  sum  in  question  should  be 
I.    The  Court,  however,  went  out  of  its 
to  add  to  its  judgment  a  permission  to 
ind  Chunder  and  Mohesh  Chunder  to 
a  fresh  suit  against  Anund  Mohun,  to 
er  what  the  arbitrator  found  to  be  due 
him,  declaring  that  the  award  and  the 
dings   in   the   suits   in   which   it   was 
should   be  no  bar  to  such  fresh  suit, 
was  an  addition  to  the  award  which 
Court  had  clearly  no  power  to  make ; 
in  making   it,   the    Court   was   acting 
ut  jurisdiction.     We   have   to   observe, 
er,  that  the   Court  apparently   miscon- 
d  wholly  the  law  as  to  reserving  per- 
ion  to  a  plaititiff  to  bring  a  fresh  suit. 
Court  says  that  the  permission  in  the 
nt  instance  was  given  under  Section  97 
Act  VIIL     But  Section  97  has  no  pos- 
application.     That  Section  applies  only 
e  case  of  a   plaintiff  who,  al  any  It  me 
e  final  judgmenty   satisfies   the    Court 
there  are  sufficient  grounds  for  permil- 
him  to  withdraw  from  the  suit  with  liber- 
►to  bring  a  fresh  suit  for  the  same  matter. 
»y  nothing  of  the  fact  that  it  was  in  the 
s  final  judgment  that  the  permission 
sue  again  was  given,  the  plaintiffs  here 
wished   to    withdraw,   and   never  did 
raw  from  their  su  t.     So  that  the  per- 
ion  to  sue  again,  which  was  introduced 
the  judgment  of  the  Lower  Court,  was 
only    introduced    without    jurisdiction, 


and  contrary  to  the  express  provisions  of 
Sections  322  and  325,  but  was  based  on  an 
entire  misconception  of  the  circumstances 
under  which  the  law  empowers  the  Courts 
to  permit  a  plaintiff  to  bring  a  second  suit 
for  the  same  matter. 

The  next  deviation  which  has  been  relied 
on  is  that  the  Court  has  introduced  into  its 
judgment  provisions  as  to  the  mode  in  which 
certain  balances  called  respectively,  *  recover- 
able' and  'irrecoverable,'  are  to  be  recover- 
ed and  dealt  with,  which  provisions  vary 
and  materially  affect  the  rights  of  the  parties 
as  they  are  declared  in  the  award.  There  is 
no  doubt  that  here  also  the  judgment  of  the 
Court  has  been  passed  not  in  accordance 
with  the  award,  and  consequently  without 
jurisdiction.  If  the  award,  as  it  stood,  w^as 
ineffectual  and  inconvenient,  it  probably  might 
have  been  set  right  either  under  Section  322 
or  under  Section  323.  But  the  Court  had 
no  powder  whatever  to  take  upon  itself  to  set 
it  right  in  passing  judgment  on  the  award 
under  Section  325. 

The  last  deviation  is  as  to  costs.  The 
award  is  silent  as  to  the  costs  of  the  suits; 
the  jud. lament  provides  that  they  shall  be  paid 
in  a  certain  manner.  This  also  is  wrong 
and  beyond  the  power  of  the  Court.  Under 
Section  322  the  Court  might  have  made  an 
order  as  to  the  costs  0/  the  arbitration  on 
the  application  of  either  party.  It  does  not 
appear  that  any  application  was  ever  made 
even  as  to  the  costs  of  the  arbitration.  But, 
if  it  had  been,  power  to  deal  with  the  costs 
of  the  arbitration  does  not  include  power  to 
deal  with  the  costs  of  the  suit.  The  costs 
of  the  suit  in  many  cases  may  be,  and 
in  the  present  case  must  be,  very  heavy  as 
compared  with  the  costs  of  the  arbitration 
onlv. 

We  set  aside  the  judgment  of  the  Lower 
Court  as  made  without  jurisdiction ;  and  we 
direct  that  the  Court  do  proceed  to  deal 
with  the  award  strictly  in  the  manner  pro- 
vided by  Act  VIIL  of  1859,  and  to  pass 
judgment  according  to  the  award.  Under 
the  circumstances,  the  parties  will  respect- 
ively bear  their  own  costs  of  these  ap- 
peals. 

In  conclusion,  we  desire  to  impress  upon 
the  Lower  Court  the  necessity  of  the  most 
careful  attention,  and  the  strictest  adherence 
to  the  provisions  of  the  Code  of  Civil  Pro- 
cedure at  all  times.  Had  those  provisions 
been  kept  in  view,  much  that  is  unsatis- 
factory in  these  suits,  and  in  the  procedure 
which  has  been  followed  ii*  them,  would 
have  been  avoided* 
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The  38th  April  1865. 

Preseni : 

The  Hon'ble  F.  A.  Glover  and  A.  G. 
Macpherson,  Puisne  Judges. 

Salt  for  possession — Reversal  of  award  (under 
Act  IV.  of  Z840)— Limitatioa— Date  of  cause 
of  action. 

Case  No.  3583  of  1864. 

Special .  Appeal  from  a  decision  passed  by  the 
yudge  of  Mymensinghy  dated  the  13th  Septem^ 
ber  1864^  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  nth  June  1861, 

Hurish  Chunder  Chowdhry  (Plaintiff), 

Appellant^ 

versus 

Huro  Soonduree  Debia  and  others 
(Defendants),  Respondents, 

Baboo  Lulleet  Chunder  Sein  for  Appellant. 
Baboo  Kalee  Kishen  Sein  for  Respondents. 

A  party  seeking  to  disturb  an  award  passed  under 
Act  IV.  of  1840  must  date  his  action,  not  f rom  ,the 
Magistrate's  decision  confirming  a  previous  possession, 
bat  from  the  actual  date  of  dispossession. 

This  was  a  suit  to  recover  possession 
of  land  by  reversal  of  an  award  under  Act 
IV.  of  1840. 

Both  Lower  Courts  held  that  the  plaintiff 
(special  appellant  before  us)  was  barred  by 
Hmitation,  he  not  havings  been  in  possession 
within  twelve  years  of  the  date  of  suit. 

It  is  urged   in   special    appeal    that   the 

Judge  was  wrong  in  calculating  the  time  as 
e  did,  and  that  the  cause  of  action  could 
not  be  carried  further  back  than  the  date  of 
the  Act  IV.  award,  that  is,  beyond  April 
185s. 

We  see  no  reason  to  interfere.  A  party 
seeking  to  disturb  an  award  passed  under 
Act  IV.  of  1840  must  date  his  action,  not 
from  the  Magistrate's  decision,  which  merely 
coniirias  a  previous  possession,  but  from 
the  actual  date  of  dispossession.  In  this 
case,  the  Judge  has  found,  as  a  fact,  that  the 
spcciai  appellant  has  never  been  in  posses- 
sion of  tfee  disputed  lands  at  any  time  with- 
in twelve  years  from  the  date  of  his  suit. 
The  cause  of  his  action  was  his  disposses- 
sicm  by  the  other  side ;  but  he  failed,  both 
before  the  Magistrate  and  in  the  Civil  Court, 
to  prove  cither  that  he  had  been  dispossessed 
at  the  time  stated,  or  that  he  had  ever  had 
possession  at  all. 

We,  therefore,  dismiss  this  special  appeal 
Tfith  costs.       ^ 


%    Sreaid 
for  Appij 


The  29th  April  1865. 
Preseni  : 

The  Hon'ble  W.  Morgan  and  Shumboooatb 
Pundit,  Puisne  Judges, 

Suit  for  recovery  of  lands  passed  in  cxeaitioo«( 
decree  for  possession  after  foredosnrei 

Case  No.  15  of  1865. 

Regular  Appeal  from  a  decision  passed  ky  tki 
Principal  Sudder  Ameen  of  the  24'Pergm 
nahs,  dated  the  28th  September  1864, 

Chunder  Coomar  Roy  (Plaintiff),  Appeiim 

versus 

Prannath  Roy  Chowdhr}'  (Defendant), 
Respondent, 

Baboos    Kishen    Kishore    Ghose^ 

Doss,  and  Kalee  Mohun  Doss 

lant. 
Baboos  Unnoda  Pershad  Banerjee^  Thakd 

Doss  Mookerjee^  and  Kedarnath  Moj^el^ 

dar  for  Respondent. 

No  suit  lies  for  the.  recovery  of  possession  of 
which  have  passed  in  execution  of  a  decree  for  ~ 
sion  after  foreclosure  of  mortg^age. 

We  are  quite  satisfied   that  the  landi 
dispute  were  included  within  the  bonnd 
of  the  lands  claimed   by   Baboo  Fran 
Chowdhry  as  given  in  the  plaint  held 
him  for  possession  after  foreclosure  of 
mortgages  by  certain  Mahomedans,  all  w 
lands  are  claimed  by  the  plaintiff  as 
chased  subsequent  to  the  said  mortgages 
the  plaintiff's  ancestor,  Baboo  Ram  R  * 
Roy.     The    claim    of    the    Chowdhry 
decreed  without  any  objection,  on  the  g 
of  the  boundaries  exceeding  the  lands 
gaged  or  encroaching  upon  the  lands  of 
plaintiff's  ancestor. 

It  appears,  however,  that,  with  the  al 
consent  of  the  Chowdhry,  long  before 
institution  of  the  suit  by  him,  the  plai 
ancestor  had,  with  reference  to  di^ 
already  pending,  caused  the  proper^ 
dispute  to  be  settled  with  him  separately  W 
the  lands  which  the  plaintiff  admits  vi 
the  lands  claimed  by  and  decreed  to  the  M 
Chowdhry.  In  execution  of  the  decree,  j 
decree-holder  asked  for  possession  of  M 
in  such  terms  as  would,  without  any  spej 
fication,  necessarily  include  the  lands  in  d 
pute.  The  ancestor  of  the  plaintiff  protcsl 
against  this  prayer,  and  informed  the  Coj 
that,  within*  the  boundaries,  a  pan  l^'^-' J 
lands  now  in  dispute)  was  admittedly  nofl 
puted  ;  that  it  did  not  belong  to  the  estate! 
the  Mahomedans  from  whom  both  paj 
had  derived  thei^:  title,  but  had  been  ^ 
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chased  bj  the  objector  from  another  Hindoo 
proprietor;  and  that  another  parcel  to  the 
Borth  was  the  lakheraj  of  the  mortgagor's, 
bot  which  had  not  passed  by  the  mortgages. 
He  prayed  that  the  delivery   of  possession 
should  be  confined  to  the  mdl  portion  mort- 
gaged, and  should  not  extend  to  the  lakheraj, 
vhich  should  remain  in  his  possession  as  be- 
fore.   In  this  prayer,  no  distinct  allusion  was 
Mde  to  the  exclusion  of  the  lands  now  in 
dispute,  perhaps  because  they  were  treated 
,18  undisputed.     The   allusion,   however,    to 
tiiese  lands  in  dispute  shows  that  the  plaint- 
Bf's  ancestor   clearly   understood   that  they 
li  within  the  boundaries  of  the  lands  which 
asked  to  be  delivered  in  execution.     This 
ion  of  objection    was    overruled    in   a 
eral  manner  in  December  1859  ^y  ^^® 
udge  executing  the  decree.     The  plaintiff 
its  that  the  lakheraj  was  given  in  exe- 
n,  and  that  he  cannot  sue  to  recover 
If  the  case  of  the  defendant  stopped 
,  there  might  have  been  some  groun^  for 
bts  regarding  the  legal  propriety  of  al- 
ng  the  defendant  in  this  case  to  hold  the 
s  in  dispute.     It  appears  that,  on  the 
lion  of  objections  being  filed  by  the  an- 
lor  of  the  plaintiff,  Pran  Nath  met  it  by 
counter-petition,  claiming  the  lands  in  dis- 
e  as  included  within  his  decree,  and  deny- 
that  any  settlement  of  it  had  ever  been 
tely  made  in  the  Collectorate  with**  his 
Bent  and   knowledge.     The   Judge  exe- 
ng  the  decree,  when  he  rejected  the  ap- 
lion  of  Ram  Rutton  Roy,  must  be  con- 
red  to  have  tried  and  decided  all  the 
cs  raised  before  him  regarding  the  exe- 
on  matter;  and,  even  if  he  decided  any- 
g  improperly,  his  decision  cannot  be  cor- 
l  by  a    separate    suit.      Further,    the 
Wiff's  ancestor  in  that  case  failed  to  pro- 
Ihe  original  deed  of  sale  under  which 
»id  he  had  acquired  the  property  in  dis- 
and,  notwithstanding  the  issue  raised 
the  Chowdhry's  counter-petition,  failed  to 
T  any  evidence  to  show  that  the  allotment 
njade  with  the  said  Chowdhry's  consent, 
scquently,   possession    was  given  of  the 
ds  decreed  and  (as  a  part  of  them)  of  the 
s  in  dispute.     The  evidence  in  the  case 
satisfied  us  of  that  matter,  and  the  re- 
J»ce  made  by  the  plaintiff  to  the  evidence 
several    witnesses    examined    before   the 
jector  during  the  mutation  of  name  of  the 
Cbowdhry  on  his  applying  for  it  after 
ning  possession  in  execution,  does  not 
%  as  alleged,  that  the  witnesses  examin- 
wfore  the  ^Collector,  or  the  facts  then 
k  "id;  showjthat  bamboos  were  planted  on 


the  terminating  boundaries  of  the  lands  de- 
creed, and  that  the  lands  in  dispute  were 
excluded  from  the  lands  of  which  possession 
was  given  in  execution.  The  utmost  that 
can  be  inferred  from  these  proceedings  is 
that,  notwithstanding  the  formal  delivery  of 
possession,  some  rents  for  some  time  were 
perhaps  collected  by  the  ancestor  of  the 
plaintiff,  a  fact  which,  if  true,  would  not  alter 
the  legal  position  of  the  parties  before  us. 
It  is  proved  that,  in  the  course  of  this  en- 
quiry for  mutation,  which  was  ultimately 
granted,  reference  was  made  to  the  Court 
which  had  executed  the  decree,  and  a 
reply  received  that  the  Court  intended 
to  give,  and  had  given,  possession  of  the 
lands  in  dispute  to  the  decree-holder  in 
execution  of  the  decree.  These  facts  place 
it  beyond  all  doubt  that,  in  the  execution 
case  of  Pran  Nath,  the  lands  in  dispute  were 
respectively  claimed,  and  denied,  to  be  in- 
cluded in  this  decree,  and  were,  after  the  pass- 
ing of  Act  VIII.  of  1859,  made  over  to  the 
decree-holder  as  part  of  the  decree.  We 
must  accoi^lingly  hold  that,  whatever  be  the 
merits  of  the  claim  of  the  plaintiff,  we  are 
debarred  from  trying  this  case  for  recovery 
of  possession  of  the  lands  in  dispute,  be- 
cause we  are  not  satisfied  that,  in  execution^ 
besides  the  lands,  which  the  plaintiff  allows 
were  the  decreed  lands,  his  ancestor,  as  he 
alleges,  lost  only  the  lakheraj  portion,  and 
that  the  lands  in  dispute  were  not  formally 
made  over  in  execution,  but  were  taken  pos- 
session of  by  the  defendant  after  the  order  for 
mutation  of  the  Chowdhry's  name  was  pass- 
ed. We  hold  that  the  lands  passed  in  exe- 
cution ;  and,  if  so,  plaintiff  admits  he  has  no 
cause  of  action. 

We  reject  the  appeal  with  cost*. 


The  ist  May  1865. 

Present: 

The  Ilon'ble  Sir  Barnes  Peacock,  Kt.,  Chie/' 
Justice,  ^nd  Shumbhoonath  Pundit,  Puisne 
Judge, 

Bills  of  Exchange— Pleas  by  Drawer  (Arency ; 
Discharge  of  acceptor  by  holder ;  Want  of 
notice  of  dishonor). 

Case  No.  262  of  1864. 

Regular  Appeal  from  a  decision  passed  by  Mr, 
W.  Aiuslie,  Judge  of  Patna,  dated  the  ijih 
April  1864, 

Mr.  T.  M.  Pigou  (Defendant),  Apptllanty 

versus 

Ram  Kishen  and  others  f  PlaintiflFs), 
Respondents, 
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Mr,  C,  Gregory  and  Bahoo  Dwarkandth 
Mitter  for  Appellant. 

Messrs,  R,  T.  Allan  and  A.  F,  Ling  ham 
for  Respondents. 

If  the  drawer  of  a  bill  does  not,  on  the  face  of  the 
bill  of  exchange,  'show  that  he  drew  it  as  apfent,  he 
cannot  set  up  as  a  defence  that  he  drew  the  bill 
as  an  agent.  Nor  can  he  plead  that  the  holder  dis- 
charged the  acceptor,  and  that  no  notice  of  dishonor 
was  ipvcn  to  him,  when  the  goods,  on  the  faith  of  which 
the  bill  was  accepted,  were  attached  and  sold  with  the 
drawer's  consent  in  payment  of  his  debt  to  a  third 
party. 

This  is  a  very  clear  case.  The  action  is 
brought  against  Pigou  as  the  drawer  of 
some  bills  of  exchange  which  he  had 
drawn  on  Palmer  and  Co.  One  defence  was 
that  Pigou  was  merely  Palmer  and  Co.'s 
agent  in  drawing  the  bills,  and,  therefore, 
was  not  liable.  But  the  Court  determined 
on  the  last  occasion  that,  when  a  man  draws 
a  bill,  and  it  does  not  appear  on  the  face  of 
it  that  he  drew  it  as  agent,  he  cannot  set  up 
as  a  defence  that  he  drew  the  bill  as  an 
agent.  Further,  we  do  not  think  that,  in 
point  of  fact,  he  has  made  out  that  he  was 
merely  an  agent. 

The  next  question  is  whether  Pigou  is 
discharged  from  the  liability  to  pay  the  bills, 
the  plaintiff  having  given  notice  for  them. 
The  two  grounds  of  defence  set  up  are,  /j/, 
that  the  plaintiff  discharged  Palmer  and  Co., 
the  acceptors :  2ndly,  that  no  notice  of  dis- 
honor was  given  to  Pigou.  The  deter- 
mination of  these  two  questions  depends 
upon  whether  Pigou  could  have  sued  Palmer 
and  Co.  on  the  bills,  if  the  plaintiffs  had  not 
discharged  them,  and  had  given  due  notice  of 
dishonor  to  Pigou.  If  Pigou  could  have 
sued  Palmer  and  Co.,  either  for  the  goods 
or  upon  t)ie  bills,  then  Pigou  might  have 
been  injured  by  reason  of  the  notice  of  dis- 
honor not  having  been  given  to  him,  and  by 
reason  of  the  plaintiff  having  discharged 
Palmer  and  Co.  But  if  Pigou  could 
not  sue  Palmer  and  Co.,  then  he  is  not 
injured  either  by  the  discharge  of  Pal- 
mer and  Co.,  or  the  want  of  notice  of  dis- 
honor. Now,  could  Pigou  have  sued  Pal- 
mer and  Co.  for  those  goods?  It  is  said 
that  the  goods  shipped  were  vested  in  Pal- 
mer and  Co.  by  Pigou's  having  insured 
them  in  Palmer  and  Co.'s  name.  It  is  not 
necessary  for  us  to  enquire  whether  the 
goods  were  vested  in  Palmer  and  Co.  or  not. 
It  appears  that  Messrs.  Gregory  and  Co. 
attached  the  goods  as  the  goods  of  Pigou 
for  a  debt  due  from  Pigou  to  ihem,  and  that, 
proceedings  Having  been  instituted,  Pigou 
consented  to  a  reference,  under  which  it  was 


determined  that  the  goods  (whether  Pigou's 
or  Palmer  and  Co.'s)  were  to  be  sold  for  the 
payment  of  Rs.  4,000  due  from  Pigoa 
to  Gregory  and  Co.,  unless  Pigou  sbouid 
pay  Gregory  and  Co.  within  fifteen  days, 
Pigou  did  not  pay,  and  the  goods  were  sold, 
and  pro  tanto  Gregory  and  Co 's  debt  was 
discharged  to  the  extent  of  the  value  of 
these  goods. 

Then,  could  Pigou,  having  had  the  benefil 
of  those  goods,  have  sued  Palmer  and  Co 
for  them  ?  How  could  he  sue  Palmer  am 
Co.  when  the  proceeds  of  the  goods  wen 
applied  in  discharge  of  his  debt  to  Gregor 
and  Co.  ?  If  he  could  sue  Palmer  and  Coi 
he  ^ould  get  the  value  of  the  goods  twio 
over.  If  he  could  not  have  sued  for  tU 
goods,  he  could  not  have  sued  on  the  bill 
which  was  accepted  on  the  faiih  of  tlj 
consignment.  \ 

Then  it  is  said  that  Pigou  ought  to  ha^ 
been  allowed  to  sue  Palmer  and  Co.,  le 
ing  Palmer  and  Co.  to  recover  by  a 
action   against  him  for  the    value  of 
goods.     But    would    not    it    have   been 
roundabout    way    of    proceeding   to  all 
Pigou  to  sue  Palmer  and  Co.  on  the  " 
and  to  allow  Palmer  and  Co.  to  sue 
for  not  sending  the  goods. 

We  think  it  clear  that  Pigou  could 
have  sued  Palmer  and  Co.  on  the  bill 
the  goods  were  sold  in  payment  of 
debt  to  Gregor)'  and  Co.  Pigou  was 
damaged  by  not  having  had  notice  of 
honor,  or  by  the  arrangement  by  which  Pi 
and  Co.  were  discharged. 

.  We,  therefore,  think  that  the  leained  Ju< 
came  to  a  correct  conclusion  in  deci 
the  plaintiff's  case,  and  ordering  Pigon 
pay    all    costs.     His    decree    is,    ihcrefc 
affirmed,  and  the  appeal  dismissed  withcosi 


The  2nd  May  1865. 

Present  : 

The  Hon'ble  H.  V.  Baylcy  and  A.  G. 
pherson.  Puisne  Judges. 

Section  30,  Regfulation  II.  of  18x9— i 
of  lakheraj — Onus  probandL 

Case  No.  3  of  1865. 

Regular  Appeal  from  a   decision   pas\ 
the  Judge  of  Hooghly,  dated  the  28th 
iember  1864, 
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|Sookho(k  Debia  (Plaintiff),  Appellant, 

versus 

Sheikh  Azeenooddeen  and  others 
(Defendants),  Respondents. 

Baboo  Banee  Madhuh  Banerjee 
for  Appellant. 

None  for  Respondents. 

a  sait  to  assess  more  than  100  begahs  of  land, 

stated  to  be  under  Section  30,  Ke^lation  II. 

,,  but  on  the  allegation  that  they  are  the  plaintiff's 

lands,  the  plaintiff  is  bound  to  prove  that  the 

were  his  mdl  lands  on  or  before  ist  December 

before  the  other  party  can  be  called  upon  to 

!  his  title. 

lis  case  was  remanded  on  26th  Jan- 

1863  w^^^  *  ^*^^  ^o  ^^^®  ^^  proved 
iher  summons  was  duly  served  on  de- 
lanis  or  not.  It  has  now  been  found  that 
so  served.  No  further  objections  have 
made  on  this, 
le  Judge  has  held  on  the  i^rits  that,  as 
IplaintifE  seeks  10  assess  more  than  100 
ihs,  and  mentions  in  his  plaint  that  he 
to  do  so  under  Section  30,  Regulation 
:  18 1 9,  which  Section  gives  zemindars 
5rs  to  assess  lands  under  100  beegahs. 
Miff  is  out  of  Court.  This  decision  was 
28th  September  1864.  Since  then  the 
Bench  judgment  of  the  22nd  February 
(page  206,  Weekly  Reporter,  Volume 
[April  1865,  No.  14)  has  been  recorded, 
rules  that  the  limitation  prescribed  by 
m  28,  Aft  X.  of  1859,  and  Aft  XIV. 
[859,  only  applies  to  cases  instituted 
the  1st  of  January  1862,  and  that  no 
lion  applies  to  suits  brought  under 
m  28,  Aft  X.  of  1859  ;  but  that  in 
latter  case  the  onus  is  on  the  plaintiff 
thai  the  case  is  one  falling  under 
«  10,  Regulation  XIX.  of  1793,  or,  in 
words,  that  the  grant  was  subsequent 
December  1790. 

applying  this  ruling  to  the  cases  do- 
ling on  it,  the  mere  use  of  the  words 
lion  30,  Regulation  II.  of  18 19  "  in  the 
«  has  been  held  not  absolutely  to  restrict 
knit  to  claims  for  land  held  rent-free 
isi  December  1790  ;  but  the  plaintiff 
amend  his  plaint  if  really  he  shall  have 
for  mdl  land  improperly  held  exempt 
payment  of  rent. 
[ow,  this  plaint,  we  see,  was  filed  on 
December  1861,  so  that  the  limitation 
Let  XIV.  of  1859  would  not  apply  10  it 
Section  28,  Aft  X.  of  1859,  11  the 
for  mdl  land,  or,  in  other  words^  for 


lands  held  rent-free  after  ist  December 
1790.  Now,  the  plaint  runs — "Defendants 
held  216-5-13  of  land  without  payment  of 
rent,  and,  having  been  called  upon  to  make 
a  settlement  for  them  as  such  mdl  lands, 
have  not  done  so  on  the  plea  of  their  be- 
ing lakheraj.  The  plaintiff,  therefore,  sues 
for  a  declaration  of  right  to  assess  the 
lands." 

Under  these  circumstances  we  remand  the 
case  to  the  Zillah  Judge  to  call  upon  the 
plaintiff  to  prove  that  the  lands  were  his  mdl 
lands  on  or  before  ist  December  1790;  and, 
if  plaintiff  fails  to  prove  this,  the  suit  must 
be  dismissed. 

Remand  accordingly. 


The  2nd  May  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Ejectment   of  lakherajdar   under  Section  zo, 
Regulation  XIX.  of  1793— Onus  probandi. 

Case  No.  3526  of  1864. 

Special  Appeal  form  a  decision  passed  by  the 
Judge  of  Patna^  dated  the  igth  August  1864^ 
reversing  a  decision  passed  by  the  Principal 
Sudder  Ameen  of  that  District ^  dated  the  gth 
June  1862. 

Mohunt  Prem  Shewuk  Doss  (Plaintiff), 

Appellant, 

versus 

Issuree  Pershad  and  others  (Defendants), 

Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboo  Onoocool  Chunder  Mookerjee 
for  Respondents. 

A  zemindar  who,  under  the  provisions  of  Section 
10,  Regulation  XIX.  of  17^3,  ousts  a  party  who  held 
long  possession  as  lakherajdar,  is  bound  to  prove  his 
right  to  exercise  that  power  before  the  lakherajdar  is 
called  upon  to  prove  his  title  to  hold  the  land  as  a  valid 
rent-free  grant. 

In  this  case,  the  plaintiff  seeks  to  recover 
possession,  on  the  allegation  that  he  has  been 
ousted  from  his  lakheraj  tenure  by  the 
zemindar  under  Section  10,  Regulation  XIX. 
of  1793.  As  the  plaintiff  dicj  not  bring  the 
action  to  recover  within  six  months  from  the 
date  of  dispossession,  the  Lower  Appellate 
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Court  required  him  to  prove  his  title,  and, 
on  his  failing  to  do  so,  dismissed  his  suit. 

In  special  appeal  it  is  urged  that  the  Lower 
Appellate  Court  has  thrown  an  unnecessary 
burden  upon  the  plaintiff;  that  under  the 
ruling  of  a  majority  of  this  Court  in  the 
case  of  Munmohinee  Dossee  vs.  Joykishen 
Mookerjee,  dated  the  12th  April  1864,  it  was 
held  that  it  lay  with  the  defendant  to  prove 
that  the  lakheraj  was  created  subsequent 
to  December  1790,  and  not  for  plaintiff,  who 
was  in  possession  of  the  land  as  lakheraj 
until  ousted  by  the  defendant,  to  prove  that 
the  lakheraj  was  created  prior  to  that  date. 
In  reply  in  this  case,  it  is  stated  that  the 
defendant  is  the  representative  of  an  auction- 
purchaser  ;  that  he  never  ejected  the  plaint- 
iff. He  took  possession  of  what  his  vendor 
sold  him,  and  of  which  his  vendor,  as  auction- 
purchaser,  had  entered  into  possession  with- 
out opposition,  and  enjoyed  it  as  part  of  his 
malgoozaree  lands.  As  against  him,  there- 
fore, the  plaintiff  had  no  action  for  disposses- 
sion, and,  in  seeking  to  recover  possession, 
must  prove  his  title.  Had  defendant  exer- 
cised the  powers  given  to  the  zemindars  under 
Section  10,  Regulation  XIX.  of  1793,  there 
might  have  been  good  grounds  for  asking 
him  to  prove  that  he  had  a  right  to  exercise 
that  power  as  against  plaintiff  in  possession  ; 
but,  as  defendant  is  not  the  dispossessing 
party,  plaintiff  must  prove  his  title  to  the 
lands  as  any  ordinary  plaintiff  before  he  can 
recover  possession. 

We  agree  in  the  ruling  laid  down  in  the 
decision  quoted  by  the   special   appellant's 
pleader,  that,  when  the  defendant  has,  under 
the  provisions  of  Section  10,  Regulation  XIX. 
of  1793,  ousted  a  party  who  has  held  long 
possession  as  lakheraj dar,  he  should  be  re- 
quired to  prove  that  he  has  a  right  to  exer- 
cise that  power  before  the  plaintiff  be  called 
upon  to  prove  his  title  to  hold  the  land  as  a 
valid   rent-free  grant.     In  the  present  case, 
however,  the  defendant  denies  having  exer- 
cised that  power,  and  the  first  issue  to  be 
determined  between  the  parties  is  whether 
the  defendant  did  or  did  not  oust  the  plaint- 
iff.    If  it  be  proved  that  he   did,   he   will 
have  to  give  some  proof  that  the  lands  in 
question  formed  at  one  time  part  of  his  per- 
manently-settled estate,  and  then  the  plaint- 
iff will  have  to  prove  his  litle.    If  the  eject- 
ment be  not  proved  against  the  defendant, 
the  Court  should  then  go  into  the  question  of 
the  plaintiff's  tide,  and  pass  orders  accord- 
ingly.   We  reiyand  the  case  to  be  dispos- 
ed   of    wiih    reference    to    the   above     re- 
marks. 


The  3rd  May  1865. . 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Suit  for  possession  (in  reversal  of  an  Act  IV. 

award). 

Case  No.  3136  of  1864. 

Special  Appeal  from  a  decision  passed  by  tht 
Additional  fudge  of  Bhaugulpore^daitiih, 
gth  July  1864,  affirming  a  decision  passed  h) 
the  Principal  Sudder  Ameen  ofthaiDisiridt 
dated  the  26th  August  1862, 

Ranee  Radha  Chowdhrain  (Defendant), 

Appellant, 

versus 

Kishen  Soonduree  Dossia  and  others 
(Plaintiffs),  Respondents, 

Mr,  Marindin  and  Baboo  Juggadanuni  ; 
Mookerjee  for  Appellant. 

Baboos  RoTtksh  Chunder  Mitter  and  Bom 
Madhuh  Banerjee  for  Respondents 

To  entitle  a  plaintiff  to  a  decree  for  possession  rfj 
julkur  as  part  of  a  julkur  estate  settled  with  him, 
of  which  the  defendant  has  obtained  possessKm  r 
an  Act  IV.  award,  the  plaintiff  must  show,  not 
the  original  boundaries  of  his  estate,  but  also  mc 
possession. 

•This   is   a   claim   to  a  certain  julkur 
part  of  a  julkur  estate  settled  with  plaii 
but  of  which  defendant  has  obtained 
sion  under  an   A6t  IV.  award.     Both 
Courts  below  have  proceeded  only  on 
old  letter  of  1799,  stating  (in  a  somewli 
eX'parte  way)  the  old  boundaries  of  the  * 
kur  mehal.     The   settlement  under  wl 
the  mehal  is  now  held  was  subsequent 
that  letter;  but  we  find  in  the  proccedinj 
of  the  Lower  Court  neither  any  referenc 
the   settlemnnt  proceedings,  nor  one 
regarding  the  subsequent  possession  for 
long  period  down  to  1859.     We  think 
the  judgments  proceed  on   an  entirely 
sufficient  basis ;  that,  to  entitle  plaintiff  tj 
decree,  he  must  show,  not  only  the  origij 
boundaries  of  his  estate,  but  also  modj 
possession.  *  We  remand  the  case  to  the 
Court  for  re-trial  on  this  basis.    The  Ju< 
of  that   Court  will  call  on   the  parlies | 
produce  evidence  both  as  to  the  boundai 
laid  down  at  the  time  of  settlement,  and 
to  subsequent  and  recent  possession ;  andj 
case  plaintiff  proves  that  he  held  posscsff^ 
under  a  good  title,  and  was.  as  he  all" 
dispossessed  by  defendant,  then,  and  tl 
only,  he  will  have  a  decree. 
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The  4th  May  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Sile  of  immoveable  property  in  execution  of 
decree— Deed  of  gift  set  aside  as  not  bona  fide 
o&  suit  of  third  party. 

Case  No.  3162  of  1864. 

^i(^a.i  Appeal  from  a  decision  passed  by  the 
Judge  ofBa  eke  rgu  nge,  da  ted  the  12th  A  ugust 
JS64,  affirming  a  decision  passed  by  the  Prin- 
cipal Sudder  Am  een  of  that  District  t  dated  the 
tgth  February  1864, 

Saraye  Akun  and  others  (Plaintiffs), 
Appellants^ 

versus 

Champa  Bibee  and  others  (Defendants), 
Respondents. 

Aihoo  Roopnath  Banerjee  for  Appellants. 

Baboo  Romesh  Chunder  Mitter 
for  Respondents. 

decree-holder  failed  on  summary  application   in 

"tkm  to  have  a  deed  of  efift  in  respect  of  the  lands 

>otcset  aside.     In  a  subsequent  suit  a  third  party 

■ded  in  setting^  aside  the  deed  as  not  bond  fide. — 

that,  the  decree  in  favor  of  the  third  party  having 

<fd  the  obstruction  to  the  decree-holder's  rijfht  to 

the  property  to  sale,  and  the  deed  of  g-ift  having- 

declaied  to  be  not  bond  fide,  no  second  suit  to 

iDtDe  the  nature  of  that  deed  w;)s  necessary,  but 

i^die  decree-holder  may  at  once  sell  the  property  for 

eiitsdue  to  him. 

appears  that  one  Jusun  Lai  executed 

td  of  a  gift  in  favor  of  one  Oojal  Monee 

22nd  Magh  1255,  and  that  the  plaint- 

[obtained  the  same  property  by  deed  of 

iCrom  the  original  donee  Oojal  Monee  in 
A  party,  the  defendant  in  the  pre- 
mit.  who  had  obtained  a  decree  against 
Lai.  made  a  summary  application  in 
uion  to  have  the  original  gift  set  aside, 

'faded.  Subsequently,  a  third  party  sued 
tve  it  set  aside,  and  succeeded  on  the 
id  that  it  was  not  bond  fide,  and  that 

KD  Lai  had  remained  in  possession  of  the 
*rtr    till    his    death.     The    obstruction 

^%  removed,  the  decree- holder,  who  had, 

ftic  first  instance,  ineffectually  applied  to 
the  deed  of  gift  set  aside,  petitioned  to 
tlie  property  sold  in  execution,  and 
?ded. 

\t  plaintiff  now  in  possession  sues  to 

tbe  order  for  sale,  on  the  ground  that, 

it  a  separate  suit  by  the  decree-holder 

srsing  the  order  passed  on  the  summary 

Vol  ii.  . 


application  to  which  he  was  a  party  opposing 
the  first  hebanamah,  the  property  cannot 
be  sold. 

The  Judge  dismissed  plaintiff's  suit,  and 
plainti£F  now  appeals  specially,  but  we  think 
without  reason.  The  decree  in  favor  of  the 
third  parly  had  removed  the  obstruction  to 
the  decree-holder's  right  to  bring  the  pro- 
perty to  sale  ;  and,  the  plaintiff's  alleged  deed 
of  title  having  been  declared  not  to  be  a 
bond  fide  one,  no  second  suit  to  determine 
the  nature  of  that  deed  is  necessary ;  but 
defendant  may  at  once  sell  the  property  for 
the  debt  due  to  him.  Under  this  view,  the 
appeal  is  dismissed  with  costs. 


The  4th  May  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Limitation. 

Case  No.  3165  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr,  A, 
^igo^t  y^dge  ofHooghly,  dated  the  13th  July 
1864,  affirming  a  decision  passed  by  the 
Sudder  Ameen  of  that  District ,  dated  the  30th 
April  1864. 

Kalee  Doss  Chatterjee  (Plaintiff),  Appellant, 

versus 

Beharee  Lall  Mookerjee  and  others 
(Defendants),  Respondents, 

Baboo  Umbika  Churn  Banerjee  for 
Appellant. 

Baboo  J uggadanund  Mookerjee  for 
Respondents. 

Object  of  Section  1 1,  A<51  XIV.  of  r85o  (computation 
of  period  of  limitation  in  cases  of  legal  disability). 

We   think    that  the  Judge    has   wrongly 
construed  the  Law  of  Limitation,  Aft  XIV. 
of  1859.     Section  11  was  never  intended  to 
place    minors    under    special    disability    as 
compared  to  ipajors,  but  to  make  a  special 
concession  in  their  favor.    A  man  who  comes 
into  Court  after  attaining  his  majority,  if  he 
is  within   the    ordinary  term   of    limitation 
provided  by  Section  i ,  is  not  bound  to  invoke 
Section  11.  Section  i  is  complete  in  itself,  and 
applies  to  all  suits.     Section  11  is  an  addi- 
tional   or    supplementary   provision,    giving 
minors  liberty  to  take  a  fresh  ^start  for  com- 
putation from  the  time  of  attaining  majoritj; 
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provided  that  the  privilege  so  accorded  is 
limited  to  three  years.  If  the  plaintiff's  time 
computing  from  the  original  cause  of  action 
(accruing  in  his  minority)  had  expired  dur- 
ing the  minority,  or  had  less  than  three  years 


to  run,  he  would  have  had  full  three  years  ; 
but,  that  not  being  so,  he  has  the  ordinarf! 
twelve  years  from  the  original  cause  of  action^ 
The  decision  of  the  Judge  is  reversed,  audi 
the  case  remanded  for  re-trial. 
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The  29th  April  1865. 

Present : 

jeHon'ble  G.  Loch  and  J.  P.  Norman, 
Puisne  Judges, 

and  Servant—Dismissal  (Remedy  for 
1)— Vakeels   (acting:   under  ens:as:e- 
t>— Remuneration  of— Attorney  and  Client 
ids  between)— Estoppel—Onus  proband!. 

Cases  Nos.  420  and  421  of  1863. 

\lar  Appeals  from  a  decision  passed  by 
Judge  of  Behar,  dated  the  3rd  August 


No.  420. 

|Ranee  Usmut  Koowar  (Defendant), 
Appellanl, 

versus 

[r.  W.  Tayler  (PlaintifF),  RespondenL 

^J.  R,  F.  Doyney  R,  E,  Twiddle,  and 
Gregory,  and  Baboo  Dwarkanaih  Mil- 
for  Appellant. 


J.  W,  M,  Bourke,  J.  Aratoon,  R,  T. 
and  y.    Baptist,    and    Moonshee 
er  Ally  for  Respondent. 


ion 


master  and  employer  has  an  undoubted  right 
liss  his  servant  or  agent  at  any  time.    After 

lissal,  whether  wrongful  or  not>  the  servant 
daim  wages.  The  remedy  for  wrongful  dis- 
b  by  action  for  the  damages  sustained  by  the 

in  consequence  of  the  breach  of  the  master's 

to  employ  him. 

ngh  a  vakeel  is  entitled  to  whatever  charge  his 
rces  to,  yet,  if  a  vakeel  acts  under  an  engage- 

|coostituting  him  the  client's  mooktear  and 
riser,  he  is  bound  by  the  same  rules  as  an 
h  atod  is,  therefore^  entitled  only  to  such  rea* 
\  renuiaeratioa  as  the  law  allows. 


Where  a  bond  is  given  by  a  client  to  an  Attorney, 
not  only  is  the  client  not  estopped  from  disputing  the 
consideration  alleged  in  it,  but  the  onus  probandi  of  the 
fairness  of  the  transaction  lies  on  the  Attorney. 

No.  420  of  1863  is  a  suit  by  Mr.  William 
Tayler,  to  recover  Rs.  •  29,773,  annas  8, 
with  interest — viz,,  Rs.  17,000  principal, 
and  3,910  interest,  on  a  bond,  dated  the  13th 
of  March  1861,  being  the  amount  claimed 
by  the  plaintiff  as  his  fee  for  the  suits  refer- 
red to  in  the  bond — viz,,  for  the  suit  of  Ranee 
Sonnet  Koowar  vs.  Sheikh  Hoormut  Ally 
Dewan — for  procuring  strict  injunction  em- 
powering the  aforesaid  dewan  to  collect  rent 
of  the  whole  16  annas  of  the  estate,  and 
preventing  Sonnet  Koowar  or  her  servants 
from  making  separate  collections;  and  Rs. 
8,000,  the  balance  of  Rs.  12,000,  princi- 
pal of  the  plaintiff's  salary,  and  Rs.  863-8 
interest  thereon,  under  a  hookoomnamah  or 
order,  dated  the  15th  Cheyt  1267. 

The  defendant  Ranee  Usmut  Koowar,  as  to 
the  claim  for  salary,  answered — 

First, — That,  except  as  to  the  wages  for  the 
months  of  Phalgoon  and  Cheyt  1269,  the 
suit  was  barred  by  limitation. 

Secondly, — ^That  the  plaintiff  performed 
his  duty  under  the  hookoomnamah  for  ten 
months  only ;  and  that,  after  that  period,  on 
the  15th  Magh  1268  Fuslee,  he  was  dismiss- 
ed; that  since  that  date  he  performed  no 
duty  as  a  mooktear. 

Thirdly, — ^That  the  hookoomnamah,  dated 
the  29th  of  Assin  1268  Fuslee,  was  granted 
on  several  conditions— ^/frj/,  the  dismissal  of 
a  suit  under  Act  X.  of  1859  of  Ranee  Son- 
net Koowar  vs.  Sheikh  Hoormut  Ally ;  second* 
ly,  to  have  recognized,  as  legal,  a  suit  of 
Sheikh    Hoormut   Ally    against   defaulting 

malgoozars  for  the  whole   16   annas  col- 
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lection,  and  to  have  the  receipts  of  the 
8aid  Ranee  rejected ;  thirdly y  to  secure 
strict  injunction  permitting  the  second  de- 
fendant to  collect  all  1 6  annas  of  rent:  that 
out  of  the  three  conditions  only  one  was 
fulfilled — I.  e.<,  the  suit  of  Blanee  Sonnet  Koo- 
irat  w&s  dismissed ;  that  the  other  two  suits 
failed  of  success ;  that,  without  the  fulfilment 
of  the  conditions  set  forth  in  the  rokah, 
the  basis  of  the  bond,  the  plaintiff  is  not 
entitled  to  the  amount  claimed  therein. 

Fourthly. — That,  after  the  decease  of  Hoor- 
mut  Ally,  his  son-in-law,  Mirza  Dost  Maho- 
nied,  succeeded  him  as  dewan  in  the  service 
of  the  defendant;  that,  in  a  case  relating  to 
the  poisoning  of  Hoormut  Ally,  the  plaintiff 
was  appointed  mooktear  on  the  part  of  Sheikh 
Aolad  Ally,  brother  of  the  late  Sheikh  Hoor- 
mut Ally;  that  about  that  time  the  said  Mirza 
Dost  Mahomed  and  Aolad  Ally,  with  each 
other's  consent,  represented  to  the  defendant 
that  the  sum  of  Rs.  17,000,  fee  and  reward, 
•  twas  due  by  her  tb  the  plaintiff,  and  present- 
^ed  a  stamped  paper  of  bond  for  her  signature, 
and  accordingly,  without  making  any  en- 
quiry as  to  the  particulars  of  the  transac- 
tiotis,  or  any  investigation  as  to  what  amount 
was  already  paid,  and.  what  balance  still 
remained  unpaid,  the  defendant  affixed  her 
seal  to  the  said  stamped  paper  solely  in  re- 
liance on  the  statement  of  the  said  Mirza; 
that  subsequently,  on  the  detection  of  various 
acts  of  infidelity  and  embezzlement  of  the 
said  Mirza,  the  defendant  discharged  him 
fh>m  the  office  of  dewan ;  and  that,  as  the 
said  bond  was  executed  through  the  said 
Mirza's  fraud  without  the  fulfilment  of  the 
condition,  the'  defendant  cannot  be  held 
liable  for  the  amount. 

Fifthly. — The  sum  of  Rs.  6,000  as  a 
reward  for  the  aforesaid  successful  suit,  and 
the  Wages  of  10  months,  total  Rs.  11,000, 
being  due  to  the  plaintiff,  on  reference  to  the 
.  seriskta,  the  defendant  found  that  the  plaint- 
iff, by  fraud  and  deception,  had  carried  away 
fVom  her  treasury  Rs".  33,650;  that,  after 
giving  credit  for  the  amount  playable  to  the 
plaintiff,  a  surplus  of  Rs.  22,650  is  due 
.  to  the  defendant  from  the  plaintiff. 

The  plaihtiflF,  on  the  13th  of  April,  filed  a 
^Mitten  statement  in  reply,  alleging — 
Fiftt^ — ^Tbat  the  suit  was  within  time. 
Secondly. — That  it  is  stated  in  the  hoo- 
iLOomnamah  that  the  reward  is  to  be  given 
separately  In  each  case  according  to  its  im- 
portance, fond,  tinerefore,  that  the  stipulation 
wa3  not  con(^itional ;  that  the  object  of  the 
defendant  in  appointing  the  plaintiff  was  no 
Odier  than  to  prevent  him  from  accepting  a 


vakalutnamah  from  the  opposite  party;  that 
in  the  sunnud  of  appointment  mention  is 
made  that  the  salary  was  fixed  for  two  years 
for  the  purpose  of  looking  after  the  defend- 
ant's suits  already  instituted,  and  not  at  all 
such  suits  as  might  thereafter  come  on. 
Notwithstanding  this,  whenever  any  suits 
were  brought,  and  the  defendant  found  it 
necessary  to  call  on  the  plaintiff  for  plead- 
ing her  cause,  he  never  refused  to  under- 
take the  management  of  the  same. 

Thirdly. — That  the  defendant  executed  the 
bond,  the  foundation  of  the  claim,  after  the 
adjustment  of  the  accounts  of  fees  referred 
to  in  her  letter  bearing  her  seal,  dated  the 
29th  of  the  1st  Assin,  and  delivered  the 
same  to  the  plaintiff  after  it  was  duly  sealed, 
witnessed,  and  registered.  It  is  explicitly 
set  forth  therein  that  the  17,000  rupees,  the 
balance  of  fees  referred  to  in  the  letter  of 
the  29th  Assin,  is  "  due  to  you  for  the  suc- 
cess which  attends  the  issue  of  my  suits." 
That  the  plea  now  urged  as  to  the  account 
adjusted  prior  to  the  bond  is  absurd,  &c. 

Fourthly. — That  the  plaintiff  had  nothing 
to  do  with  the  collection  of  any  estates  belong- 
ing to  the  defendant,  nor  did  ever,  as  alleged 
by  the  defendant,  realize  Rs.  33.650. 

On  the  14th  of  April,  the  Principal  Sudder 
Ameen  laid  down  the  issues  correctly,  if  not 
very  clearly  or  concisely. 

They  were  in  substance : — 

First. — Whether  the  suit  as  to  the  wages, 
except  for  the  months  of  Phalgoon  and 
Cheyt  1269,  was  barred  by  limitation. 

Secondly. — Whether  the  defendant  was 
dismissed  from  his  post,  and  ceased  to  per- 
form the  duties  of  an  agent  from  the  t3th 
Magh  1 268  Fuslee. 

Thirdly. — Whether,  according  to  the 
defendant's  allegation,  only  one  promise 
mentioned  in  the  hookoomnamah  of  the  a6th 
Assin  1264  Fuslee  was  fulfilled;  and  the 
other  two  promises — viz.,  one  with  reference 
to  the  validity  of  the  suit  of  Sheikh  Hoormut 
Ally  Dewan  against  the  defaulting  mal- 
goozars,  and  the  other  relating  to  the  issue 
of  imperative  orders  for  confirmation  of 
the  authority  of  Sheikh  Hoormut  Ally — ^were 
not  fulfilled.  And  whether  the  seal  of  the 
defendant  was  affixed  to  the  bond  through 
fraud  of  Mirza  Dost  Mahomed. 

Fourthly. — Whether  the  Rs.  11,000,  as 
alleged  by  the  defendant  only,  were  due,  and 
whether  the  plaintiff  actually  realized  the  sum 
of  Rs.  33,650,  as  alleged. 

Fifthly. — As  the  bond  was  sealed  without 
objection  by  the  defendant,  and  Rs.  17,000 
therein  stated  to  be  due  to  plaintiff,  whether 
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the  above  exception  taken  to  the  bond,  and 
the  allegation  as  to  previous  payments,  is 
admissible.  The  9th  of  May  was  fixed  by 
the  Principal  Sudder.Ameen  for  the  produc- 
tion of  witnesses. 

The  circumstances  under  which  this  suit 
was  called  up  before  the  Judge,  and  tried 
by  him,  made  it  incumbent  upon  us  to  try 
the  case  without  any  regard  to  the  findings 
of  the  Court  below,  as  if  if  had  been  an 
original  suit  before  us. 

It  was  shown  before  us  that  disputes 
having  arisen  between  the  now  defendant, 
the  elder  Ranee  of  the  Ticcaree,  and  Sonnet 
Koowar,  the  younger  Ranee,  each  desired 
to  secure  Mr.  Tayler's  services ;  that,  on 
the  15th  Cheyt  1267  F.,  corresponding  to 
the  22nd  of  March  i860,  Mr,  Taylor  was 
engaged  by  the  defendant  by  hookoomnamah 
which  was  in  substance  as  follows  :  "  To 
the  Hon'ble  Gentleman,  &c.  For  the  pur- 
pose of  looking  after  all  my  cases  in  the 
Civil,  Criminal,  and  Revenue  Courts  from 
the  Zillah  to  the  Sudder,  1  appoint  you 
mooktear  on  my  behalf.  Through  kindness 
so.  attend  to  the  cases  that  they  may  come 
to  a  successful  issue,  and  the  sum  of  Co.'s 
Rs.  500  I  fix  as  your  monthly  salary 
(mushahara)  from  this  date  to  the  end  of 
two  years.  It  shall  be  sent  to  you  every 
month.  Besides  this  whatever  case  is  won 
by  your  endeavours y  in  that  case  a  reward 
(khushwiedee)  will  be  given  according  to 
the  importance  of  the  case." 

The  execution  of  this  instrument  is  not 
denied  by  the  Ranee.  She  admits  that  a  sum 
of  Rs.  5,000  for  ten  months'  salary  was 
due  to  Mr.  Tayler  under  it.  But  she  alleged, 
in  her  answer,  that  Mr.  Tayler  was  dismissed 
by  a  hookoomnamah  on  the  15th  of  Magh 
1268  (loth  February  1861),  and  since  that 
date  performed  no  duty  as  a  mooktear  in 
looking  after  her  cases. 

The  first  issue  then  is,  was  Mr.  Tayler 
dismissed  as  alleged  by  the  Ranee .? 

The  onus  of  proof  is  on  the  defendant. 
Her  witnesses  distinctly  state  that  a  hoo- 
koomnamah for  that  purpose  was  written  on 
ihe  1 5th  of  Magh.  Though  their  evidence  goes 
to  prove  the  contents  of  a  written  document, 
and  would,  therefore,  have  been  inadmissible, 
if  objected  to,  without  proof  of  notice  to  Mr. 
Tayler  to  produce  the  original,  in  point  of 
fact  no  objection  was  taken,  on  Mr.  Tayler's 
part,  that  notice  to  produce  the  original  had 
not  been  given  to  him.  The  witnesses  were 
not  cross-examined  on  the  point.  No  docu- 
aentary  proof  of  the  dismissal  was  given, 
lor  was  it  shown  that  any  intimation  of  it 


was  given  by  or  on  behalf  of  the  Ranee  to 
any  Court.  Mr.  Tayler,  however,  did  not 
deny  the  allegation  by  his  written  statement, 
which  he  was  allowed  to  put  in  by  way  of 
answ^er  to  the  Ranee's  statement,  or  by  any 
direct  evidence  on  the  original  hearing.  But 
in  the  evidence  given  by  him  in  support  of 
his  charge  against  Khoorsed  Ally,  he  refer- 
red to  it  as  a  false  statement  recorded  by 
Khoorshed  Ally  on  behalf  of  the  Ranee — 
"  that  on  the  15th  of  Magh  1268,  correspond- 
ing with  the  loih  of  February  1861,  the  elder 
Rartee  had  removed  me  from  her  attorney- 
ship by  a  written  order,  and  that  after  that 
date  I  did  not  work  for  her  at  all." 

He  says :  '*  The  utter  falseness  of  this  is 
shown,  first,  by  the  fact  that  a  few  days  after 
that  the  Ranee  herself  presented  a  peti- 
tion to  the  Magistrate  of  Gya,  stating  that 
1  was  her  legal  adviser  and  manager  of  the 
legal  affairs  with  other  complimentary  things, 
and  begging  that  a  case  of  hers  might  be 
postponed  to  the  loih  of  March;  and  also 
the  fact,  as  shown  in  the  record,  that  on  the 
I4ih  of  March  I  actually  pleaded  for  the 
Ranee  at  the  Magistrate's  office ;  and  further 
by  the  entire  circumstances,  specially  one — 
viz.y  that  about  two  or  three  months  before 
the  expiration  of  the  second  year,  I  had  ap- 
plications from  parties  at  Paina  to  take  up 
cases  against  the  elder  Ranee,  and  I  wrote  to 
her  in  consequence,  telling  her  of  the  fact, 
and  that  1  had  declined  because  the  term  of 
my  retainer  had  .not  expired,  and  asking 
whether  she  wished  on  the  expiry  to  renew. 
Copy  of  that  letter  is  in  my  Office  Letter 
Book,  and  so  is  her  answer  in  which  she  does 
not  decide  the  matter,  because  the  term  was 
not  expired,  and  asks  who  are  these  parties." 

This  argumentative  answer  referring  to 
documents  and  acts  done,  about  which  there 
is  no  dispute,  is  very  far  from  being  a  dis- 
tinct and  categorical  denial  that  any  such  hoo- 
koomnamah, as  alleged,  was  written  on  the 
15th  of  Magh.  When  a  question  was  put  to 
a  witness  called  by  the  plaintiflF,  Mirza  Dost 
Mahomed,  he  does  not  answer  directly.  The 
witness  was  asked — "  On  the  15th  Magh  was 
a  hookoomnamah  for  Mr.  Tayler's  dismissal 
issued  or  not.?  You  were  dewan."  He 
answered — **  The  servants  of  the  Ranee  were 
of  two  classes,  those  connected  with  the 
office  of  the  dewan  (their  dismissal  rests  with 
the  dewan),  and  personal  servants.  Mr. 
Tayler  was  in  the  service  of  the  Ranee  up 
to  the  time  of  the  execution  of  the  bond." 

Though  we  think  that  the  Ranee  has  fail- 
ed to  prove  the  dismissal  was  final,  so  as 
to  termine  her  liabihty  to  pay  Mr.  Tayler 

e 


510 


Civil 


THE  WEEKLY  RSPORTEfiU 


Rulingi,  p7oL  H 


his  salary,  there  is  no  such  direct  contradic- 
tion of  the  defendant's  witnesses  as  could 
3varrant  their  committal  for  perjury  in  stat- 
ing that  a  hookoomnamah  had  been  issued 
for  Mr.  Tayler's  dismissal.  The  Judge 
seems  to  think  that  the  Ranee  could  not  dis- 
miss Mr.  Tayler  except  for  an  adequate 
cause.  But  that  is  an  entire  mistake.  Every 
master  and  employer  has  undoubted  right 
to  dismiss  his  servants  or  agents  at  any  time. 
There  is  no  law  which  compels  a  master 
to  retain  in  his  service  a  person  who  has 
ceased  to  possess  his  confidence,  or  whose 
services  he  no  longer  requires.  After  the 
dismissal,  whether  wrongful  or  not,  the 
servant  cannot  claim  wages,  which  become 
due  only  for  service  actually  rendered.  His 
remedy  for  a  wrongful  dismissal  is  by  action 
for  the  damages  he  may  have  sustained  in 
consequence  of  the  breach  of  the  master's 
contract  to  employ  him. 

We  now  come  to  the  claim  of  Rs.  17,000 
under  the  instrument  which  is  called  a  bond. 

It  is  as  follows  : — 

*'  I,  Ranee  Usmut  Koowar,  widow  and 
heiress,  and  holding  possession  of  the  estate 
of  Rajah  Modenarain  Singh,  deceased,  zemin- 
dar of  Pergunnah  Summothee  and  others  in 
zillah  Behar,  and  inhabitant  of  Kismut 
Ticcaree  in  Pergunnah  Summothee  in  zillah 
Behar : 

*' Whereas  I,  the  declarant  of  this  by  a 
hookoomnamah,  dated  the  29th  Assin  1268 
Fuslee,  fixed  Rs.  22,000  as  the  remunera- 
tion of  you,  Mr.  William  Tayler,  my  mook- 
tear,  with  a  view  to  the  success  of  the  case 
under  Section  24  of  Act  X.  of  1859,  insti- 
tuted by  Ranee  Sonnet  Koowar  against  Sheik 
Hoormut  Ally  Dewan,  defendant,  and  the 
legality  of  the  suit  (jowaz  nalish,  the  power 
of  suing)  of  Sheikh  Hoormut  Ally  against 
defaulting  rent-payers : 

"  And  the  issue  of  an  imperative  injunc- 
tion maintaining  the  collection  of  Hoormut 
Ally  in  respect  of  the  entire  16  annas : 

"  And  the  prohibition  of  Ranee  Sonnet  and 
her  servants  from  making  separate  collections: 

"  Whereas  the  above-said  suits  have  been 
successful,  and  whereas,  of  the  amount  fixed 
for  your  said  fees,  the  sum  of  Rs.  17,000 
remains  balance  justly  due  to  you  from  me, 
therefore,  I,  the  declarant,  do  hereby  agree 
to  pay  the  aforesaid  sum  of  Rs.  17,000,  with 
the  interest  at  the  rate  of  i  per  cent,  per 
mensem,  within  the  space  of  one  year,  that  is 
in  the  full  moon  of  the  month  of  Phalgoon 
1269  Fuslee,  in  one  lump  : 

"Wherefore  these  few  words  are  written 
in  the  form  of  the  bond,  that  they  may  come 


of  use  in  the  time  of  need.    Finis.    Dated 
the  13th  March  1861  a.  d." 

The  execution  of  this  instrument  is  ml 
denied  by  the  defendant.  The  issues  witl 
respect  to  it  are : — 

First, — Whether  the  suits  mentioned  there- 
in were  conducted  to  a  successful  termlna* 
tion  or  not. 

Secondly, — Whether  this  instrument  vis 
obtained  by  fr&ud  or  without  the.  fulfilmeal 
of  the  conditions. 

Thirdly, — Whether  the  defendant,  havin( 
signed  the  bond,  is,  as  alleged  by  Mi 
Tayler,  bound  by  the  recital  contained  thcrt 
in  that  the  work  was  done. 

The  history  of  this  instrument  is  i 
follows.  By  the  hookoomnamah  of  the  15^ 
Cheyt  1867,  Mr.  Tayler  having,  as  he  std 
himself  in  his  deposition  to  the  Judge,  if 
ceived  previously  a  complimentary  prcsc^ 
of  Rs.  5,000,  was  engaged  by  the  Ranee  I 
her  mooktear  to  attend  to  her  cases  in  Cod 
from  the  Zillah  to  the  Sudder  at  a  salary 
Rs.  500  a  month,  with  a  stipulation 
whatever  case  was  won  by  his  exertion 
should  receive  a  gratification  or  reward 
cording  to  its  importance. 

Mr.  Tayler's  Counsel  contended  before 
that  the  sum  of  Rs.  500  per  month  wj 
mere   retainer,   and   that  he  had  a  righl^ 
claim  payment  for  all  business  done, 
that   is  wholly  at  variance  with  the  pi 
meaning  of  the  hookoomnamah,  by 
the  sum  of  Rs.  500  per  month  is  fixed 
'*  mushahara"  salary  or  wages. 

On  the  29th  Assin  1268  Fuslee, corresj 
ing  with  the  29th  September  i860,  a 
hookoomnamah  was  executed  by  the  Ranc 


"  Hookoomnamah  to  Mr.  Tayler:  \^Ticn 
as  your  respectable  self  is  the  mooktear  afl 
master  of  the  Courts,  and  1  consider  pa,  ( 
every  way,  to  be  the  mooktear  and  mast< 
of  legal  aifairs  in  Courts ;  and  whereas  i 
present  a  false  and  unfounded  comphiA 
has  been  preferred  in  a  summary  form  bl 
fore  the  Collector  by  Ranee  Sonnet  Koowj 
against  the  esteemed  Sheikh  Hoormut  Al 
the  dewan  of  long  standing,  and  ceitti 
rent- payers  at  the  instigation  of  Ranee 
net  Koowar  have  fallen  into  heav)-  arr 
and  do  not  pay  rent  for  the  16 
to  Sheikh  Hoormut  Ali  Dewan,  DOiv 
standing  the  orders  of  the  constituted  auth 
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ies,  and  for  that  reason  Sheikh  Hoormut 

[ly  shall  bring   suits    in   summary   form 

f/orethe  Collector  for  the  balance  of  rents 

account  of  the    i6   annas    against   the 

adars.    Moreover,    Ranee    Sonnet   Koo- 

;  Dotwithstanding  final  orders  from  the 

institnted  authorities,  has  not  ceased  from 

mg  separate  collections  on  the    allega- 

of  her  own  share,  therefore  I  beg  to 

ite  to  jour  respected  self  that,  in  the  event 

I  the  false  complaint  of  Ranee  Sonnet  Koo- 

against  Sheikh  Hoormut  Ally  Dewan, 

ich  is  pending  before  the  Collector,  being 

issed  or  struck  off ;  and  of  the  suits  for 

by  Hoormut  Ally  against  defaulters 

the  entire  i6  annas  being  held  valid, 

of  the  issue  of  imperative  orders  by 

Magistrate    prohibiting    Ranee   Sonnet 

war  from  making  separate  collections, 

that  in  future  Ranee  Sonnet  Koowar  or 

servants  may  not  make  any  collections 

the  landed  estate  left  by  the  deceased 

Modenarain  Singh,  or  interfere  with 

and  that  the   collection   of   the    entire 

annas  from  the  rent-payers  be  made  by 

likh  Hoormut  Ally  in  the  event  of  the 

|mplishment  of  the  work  afore  alluded 

fix  the  sum  of  Co/s   Rs.    22,000  as 

tnneration  for  your  respected  self.     Out  of 

sum  I  shall  immediately  pay  the  sum  of 

SfOoo.     Out  of  the  balance  the  sum  of 

9»ooo  shall  be  paid  on   the   15th  day 

full  moon  of  the  month  of  Poos,  and 

snm  of  Rs.  7,000  on  the  15th  day  of 

11  moon  in  the  month  of  Cheyt  of  the 

W  year.      After  the  performance  of  the 

afore  alluded  to,  the  collection  of  the 

[annas  by    Sheikh    Hoormut   Ally,    the 

Wt  shall  be  sent  to  you,  and  to  this  I 

have  no  objection. 

[The  remuneration  promised  to  your  re- 
icd  self  shall  be  paid  in  this  manner — the 
<}f  Rs.  6,000,  on  the  account  of  the  dis- 
*  or  striking  of  the  complaint  preferred 
net  Koowar  against  Sheikh  Hoormut 
y  Rs,  6,000  on  being  considered  valid, 
anits  of  Sheikh  Hoormut  Ally  against 
defaulting  rent-payers  on  the  16  annas, 
|on  the  receipts  of  Ranee  Sonnet  Koowar 
being  accepted;  and  the  sum  of  Rs. 
"  on  the  issue  of  peremptory  orders  for 
»llection  by  myself  of  the  16  annas,  and 
ining  Ranee  Sonnet  Koowar  and  her 
ts  from  making  separate  collection." 


It  will  be  observed  that  the  arrangement 
is  upon  the  footing  of  the  existing  hookoom- 
namah  or  contract  under  which  Mr.  Tayler 
was  acting,  and  (except  as  to  the  Rs.  5,000 
paid  down)  seems  to  do  no  more  than  fix  the 
amount  of  gratification  he  is  to  receive  for 
certain  proceedings  if  conducted  to  a  success- 
ful termination. 

At  the  date  of  this  instrument  one  suit 
was  pending  by  Ranee  Sonnet  Koowar 
against  Sheikh  Hoormut  Ally  for  the  purpose 
of  revoking  his  appointment  as  dewan  for 
her  8  annas  share,  and  putting  in  Bundeh 
Ally  as  dewan  under  Section  25  of  Act  X. 
of  1859;  ^'^^  ^^  ^^  d^y  previous  to  its 
execution,  apparently  in  pursuance  of  an 
arrangement  referred  to  in  a  letter  written  by 
Hoormut  Ally  to  Mr.  Tayler  on  the  2nd  of 
September  i860  hereinafter  set  out,  a  suit 
was  instituted  by  Sheikh  Hoormut  Ally  De- 
wan of  16  annas  of  the  zemindary  against 
Horko  Singh  malgoozardar  for  the  recovery 
of  the  entire  16  annas  of  his  rent,  and  for 
the  express  purpose  of  contesting  the  validity 
of  a  receipt  given  to  him  by  the  younger 
Ranee  for  her  8  annas  share  of  the  rent. 
On  the  13th  of  December  i860,  Mr.  Tay- 
ler succeeded  in  getting  the  suit  of  Ranee 
Sonnet  Koowar  against  Hoormut  Ally  dis- 
missed, apparently  on  the  ground  that  the 
charges  of  improper  conduct  against  Sheikh 
Hoormut  Ally  made  by  Ranee  Sonnet  Koo- 
war had  not  been  proved. 

On  the  14th  December,  the  suit  against 
Horko  Singh,  which  appears  to  have  been 
instituted  to  test  the  validity  of  payments 
made  to  the  younger  Ranee,  was  dismissed, 
the  Court  recognizing  the  validity  of  the 
payment  of  an  8  annas  share  of  the  rents 
already  made  to  the  younger  Ranee.  Mr. 
Tayler  admitted  that  he  could  not  win,  and 
was  paid  Rs.  2,000  for  procuring  a  sav- 
ing clause  to  be  inserted  to  the  effect  that 
the  decision  was  without  prejudice  to  that 
of  the  previous  day.  We  think  it  clear 
that  this  suit  was  instituted  for  the  express 
purpose  of  trying  the  second  question  refer- 
red to  in  the  hookoomnamah,  as  to  the  effect 
of  the  receipt  which  had  been  given  by  the 
younger  Ranee  for  her  share  of  the  rent,  as 
an  answer  pro  tanto  to  a  suit  by  Hoormut 
Ally  for  the  entire  16  annas  of  the  rent,  and 
that  Mr.  Tayler's  title  to  the  second  sum 
depended  on  his  winning  such  a  suit  for 
Hoormut  Ally.  Shortly  after  the  decision 
of  these  suits  in  January  or  jfebruary  1864, 
Hoormut  Ally  was  poisoned.  In  the  proceed- 
ings relating  to  the  poisoning,  Mr.  Tayler 
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acted  as  mooktear  for  Aolad  Ally,  the  brother, 
and  Dost  Mahomed,  the  son-in-law  of  Hoor- 
mut  Ally ;  the  latter  was  then  the  dewan  of 
the  Ranee.  In  the  early  part  of  March,  pro- 
ceedings were  pending  for  the  attachment  of 
the  zemindary. 

The  following  account  of  the  manner  in 
which  the  bond  was  obtained  is  given  by  the 
defendant's  witness  Hurdeo  Lall,  a  servant 
employed  in  the  Office  of  the  Ranee  in  keep- 
ing her  accounts.  In  the  case  of  the  poi- 
soning of  Hoormut  Ally,  Mr.  Tayler  was 
Dost  Mahomed's  mooktear;  therefore  Dost 
Mahomed,  stating  that  Rs.  17,000  was  due, 
had  the  bond  prepared.  When  the  fact  was 
known,  Dost  Mahomed  was  deprived  of  his 
office  of  dewan.  The  Sircar  had  to  obtain 
sums  due  from  Mr.  Tayler.  Then  Dost 
Mahomed  was  removed  from  his  office. 

He  further  says  that  Mr.  Tayler  was  to 
look  after  the  suits  already  mentioned,  but 
that  only  the  case  under  Section  25  was 
won.  Chooramun  Lall,-  a  servant  in  defend- 
ant's employ,  states  that  the  suits  referred 
to  in  the  bond  are  those  mentioned  in  the 
bookoomnamah  of  the  29th  Assin,  and  that 
no  suit  was  won  except  that  under  Section 
25  of  Act  X.  The  plaintiff's  witness, 
Mirza  Dost  Mahomed,  states  that  he  wit- 
nessed the  acknowledgment  of  the  Ranee 
who  affixed  her  seal  in  the  bond ;  that  in 
1286  Fuslee  the  case  of  Ranee  Usmut  Koo- 
war  was  pending  in  the  Criminal  Court; 
that  she  sent  for  Mr.  Tayler  from  Patna 
to  Sahibgunge ;  that  he  refused  to  argue 
the  case  until  the  balance  of  his  fees  in  the 
former  case  on  the  hookoomnamah  was  paid  ; 
that  excuses  were  made  as  to  payment  in 
cash;  that  Mr.  Tayler  agreed  to  take  the 
bond  ;  it  was  written  in  the  presence  of  all 
the  officers,  Khoorshed  All,  Gungah  Persaud, 
Bhikunlall,  &c. 

To  the  question  asked  on  cross-examina- 
tion, what  suits  mentioned  in  the  condition 
were  gained?  He  replied,  Mr.  Tayler  had 
dues  before  my  employment,  and  the  cases 
with  respect  to  which  allusion  is  made  were 
before  my  employment.  I  can  recollect  the 
case  under  Section  25  of  Act  X.,  the  issue  of 
an  order  for  the  collection  of  6  annas,  and  for 
them  the  fees  were  mentioned  in  the  hoo- 
koomnamah. It  was  for  these  cases,  and 
these  only  are  mentioned  in  the  bond.  He 
says  that  the  proof  of  the  fulfilment  of  the 
condition  is  binding  on  both  parties.  Ques- 
tion — All  that  lime  was  Mr.  Tayler  your  and 
Sheikh  Aolad 'sSnooktear.?  Answer — In  the 
case  of  poisoning,  Mr.  Tayler  was  mooktear 
for  Aolad  Ail,  but  in  that  case  the  fee  was 


separately  paid   to  Mr.  Tayler  by  Sheikh 
Aolad.     Mr.  Tayler  himself,  in  his  deposi- 
tion in  the  case  against  Khoorshed  Ally,  re- 
ferring to  the  hookoomnamah  of  the  29th 
A  sin,  says  that  it  was  "  a  letter  under  the 
Ranee's  own  seal,  specifying  the  number  of 
cases  ***    A II  the  cases  were  won,  and  it  wtt 
admitted  that  the  money  was  fairly  due  to 
me."  He  adds  that,  when  begged  by  Khoor- 
shed Ally  to  plead  against  the  attachment,  bt 
refused  till  payment  was  made;  that  a  good 
deal  of  conversation  ensued  in  which  Khoor* 
shed  Ally  took  the  prominent  part  in  cnde*» 
vouring  to  persuade  him  to  be  satisfied  witlij 
promises ;  that  he  refused  because  he  deemel 
their  conduct  dishonest.     He  says:  "It 
then  proposed  (I  cannot  positively  say 
whom  ;  Khoorshed  Ally  was  there,  and 
Mahomed  the  son-in-law  of  Hoormut  Ally, 
their  dewan  and  mohurrir  and  other  peOpU 
that  a  formal  bond  should  be  executed  by 
Ranee,  distinctly  admitting  that  the  m( 
Rs.   17,000,   the  balance  remaining,  dii 
buted  through  several  cases,  was  due  to 
and  should  be  paid  within  a  specific  time 
interest  at  12  per  cent.     The  rough  draft 
the  bond  was  written  in  my  presence  un( 
the  direction  of  Khoorshed  Ally  by  a  mohui 
was  approved    by   me,    was    taken  to 
Ranee  who  was  then  at  Gya  for  her  sei]| 
be  fixed,  attested  by  several  witnesses,  aadi 
gistered."     As  to  the  time  and  manner 
which  the  Ranee's  signature  was  obtaii 
Mr.  Tayler' s  statement  agrees  with  that 
the  Ranee.     She  says  in  her  answer:  "Af 
the   decease  of  Hoormut   Ally,  his  son- 
law  Mirza  Dost  Mahomed  succeeded  to 
as  a  dewan  in  my  service,  and  in  the  pds 
case  the  plaintiff  was  appointed  mooktear 
the  part  of  the  late  Hoormut  Ally,  and 
the  part  of  the  plaintiff  Sheikh  Aolad  Al 
brother  of  the  late  Sheikh    Hoormut  A) 
was  engaged  in  the  capacity  of  a  mooku 
and  about  that    time  the   said  Mirza 
Mahomed  and  Aolad  Ally,  with  each  oth< 
consent,  represented  to  me  that  the  sum 
Rs.  17,000,  fee  and   reward,  were  due 
me  to  Mr.  Tayler,  and  represented  a  stamp^ 
paper  of  bond  for  my  signature,  and  accoW 
ingly  without  making  any  enquiry  Into  4 
particulars  of  the  transaction  or  any  inv^i 
ligation  as  to  what  amount  was  already  pail 
and  what  balance  still  pemained   unpaid, ' 
affixed  my  seal  to  the  said  stamp,  solely  1 
reliance   on  the  statement  of  the  aforcsaj 
Mirza,   whom   I  subsequently   dischai 
The  foundation  of  the  bond  is  the  hook( 
namah  of  29th  Assin  1268  F.  S.,  by  whii 
the   Ranee  agreed  to  pay  Rs.    17,000 
certain  acts  to  be  successfully  performed 
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Tayler.    These    acts    were    estimated    each 
at  a  specific  sum,   and   the   whole   of  the 
Jnoney  promised  was  to  be  paid  on  two  fixed 
dates—m.,   the   full  moon  of   Poos    1268, 
R&  9,000;  and  the  full  moon  of  Cheyt  1268, 
Rs.  7,000.    The  full  moon  of  Poos  corresponds 
lothe26ih  January  1861,  and  that  of  Cheyt 
Iptbe  24th  April  1861.     Admitting,  ihere- 
fae,  that  Tayler  had  been  successful  in  all 
fcw  suits,  he  had  no  grounds  for  charging 
te  Ranee  or    her    people    with    dishonest 
uct;  for,  under  the  arrangements  en- 
into  with  him  by  the  above  hookoom- 
h,  a  large  part  of  the  sum  promised 
him  was  not  due  till  the  24th  April  1861, 
reas  he,   in    violation  of    his    duty    as 
Vlear,  refused  to  act  for  his  client,  until 
such  refusal   he  had   compelled  her  to 
him  the  bond,  dated  1st  March  1861, 
ittlng  that   the    work    had  been   done, 
that  the  money  was  due  to  him.     The 
1  in  the   bond  says,  "  the  suits  have 
successful ; "  and  Mr.  Tayler's  deposi- 
in  the  case  of  Koorshed  Ali,  "  all  the 
were  wonJ' 

.  Tayler   wholly  failed   to    show    be- 
us  that  he  had  won  any  case  except 
first  case  of  Ranee  Sonnet  Koowar  vs, 
Hoormut     Ali.     The     defendant's 
s  most  distinctly  say  that  this  was 
only  case  which  was  gained.     The  va- 
for  Mr.  Tayler  attempted  to  argue  be- 
ns that  his  success  in  the  first  suit  was  so 
lete   that    the  results    which  were  to 
been  gained  by  these  suits  were  obtain- 
y  that.     We  desire  to  observe  that,  if 
was  the  case,  it  was  Mr.  Tayler's  plain 
obvious  duty  (a  duty  not  simply  morally 
"ng  upon  him,  but  one  which  the  Court 
enforce  on  him  as  an  Officer  of  the 
*  particularly     considering     that     his 
was  a  lady  living  in  strict  seclusion)  to 
told  her  that,  as  further  litigation  would 
necessary,  she  would  not  have  to  pay 
the  further    sums   of   Rs.    6,000   and 
fXKi  as  originally  contemplated.     There 
in    the     evidence    of    Mr.   Tayler 
here  a  trace  of  any  discussion  be- 
the  parties  at  the  time  when  the  bond 
executed,  as  to  whether  the  successful 
of  the  one  suit  had  been  so  complete 
entitle   Mr.   Tayler  to  the  payments 
>  according  to  the  original  stipulation, 
to  be  for   success  on   three    distinct 
s-    It  is  difficult  to  suppose  that  such 
would  be  willingly  made  under  the 
ances.     Indeed,   we  have  proof  to 
tontrary,  for  it  was  not  until  after  Mr. 
had  refused  to  plead   as   mooktear 


that  the  Range  was  induced  to  put  her  sig- 
nature to  the  bond. 

On  the  other  hand,  there  is  the  distinct 
and  uncompromising  assertion  on  the  face 
of  the  bond  that  both  suits  had  been  success- 
ful. This  was  Mr.  Tayler' s  assertion^ 
because,  as  he  himself  says,  the  draft  was 
written  in  his  presence  by  the  mohurrir,  and 
approved  by  him.  Mr.  Tayler,  the  mooktear 
who  himself  conducted  the  litigation  of  the 
Ranee  in  all  Courts,  well  knew  whether  the 
statement  was  true  or  not,  *'  that  the  suits 
had  been  successful." 

But,  had  the  results  contemplated  in  the 
original  hookoomnamah  been  obtained  di- 
rectly or  indirectly,  it  is  clear  that  the  suit  of 
Sonnet  Koowar  was  dismissed.  Therefore, 
the  sum  of  Rs.  6,000  stipulated  for  that  was 
earned. 

The  second  stipulation  was  "Rs.  6,000 
as  being  considered  valid  the  suits  of 
Sheikh  Hoormut  Ally  against  the  defaulting 
rent-papers  for  the  16  annas,  and  on  the 
receipt  of  Ranee  Sonnet  Koowar  not  being 
accepted." 

The  third  is  "  the  sum  of  Rs.  5,000  on 
the  issue  of  imperative  orders  for  the  collec- 
tion by  myself  of  the  entire  16  annas,  and 
Ranee  Sonnet  Koowar  and  her  servants  being 
restrained  from  making  separate  collection." 

As  regards  the  second  condition,  it  is 
clear  that  the  suit  against  Horko  Singh 
was  dismissed,  and  the  receipts  of  the  young- 
er Ranee  in  that  suit  were  held  valid.  We 
shall  by-and-by  see  that  Mr.  Tayleradv  ised 
the  parties  that  there  was  no  hope  of  suc- 
ceeding in  this  suit,  and  actually  took  a  sepa- 
rate and  distinct  fee  of  Rs.  2,000  before 
he  would  go  into  Court.  That  sum  was  paid 
to  them  in  order  to  procure  the  insertion  of 
a  provision  to  prevent  the  defeat  from  preju- 
dicing the  title  of  Hoormut  Ally  to  collect. 
In  fact,  in  order  to  comply  with  the  second 
condition,  Mr.  Tayler  must  have  obtained  a 
decision  that  a  payment  of  rent  made  by. a 
tenant  to  a  part-owner  of  an  estate  should 
not  be  pleadable  as  a  valid  payment  to  the 
extent  of  such  part-owner's  share,  and  that 
in  a  suit  which  must  necessarily  have  been 
brought  in  the  name  of  such  part-owner  as 
co-plaintiff.  It  is  enough  to  say  that  no  such 
order  or  decision  was  ever  passed. 

As  to  the  third  condition,  Mr.  Tayler 
never  obtained  any  imperative  order  from 
the  Magistrate  or  any  other  judicial  author- 
ity for  the  collection  of  the  entire  16  annas 
by  the  elder  Ranee,  and  restraining  Ranee 
Sonnet  Koowar  from  making  Separate  collec- 
tion.    So   far   from    having   obtained  such 
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imperative  orders  at  the  time  he  obtained 
the  bond  from  her,  the  estate  was  on  the 
point  of  being  placed  under  attachment. 
Mr.  Tayler  well  knew  that,  by  the  death  of 
Hoormut  Ally,  the  agreement,  that  he 
should  have  the  collection  of  the  entire  16 
annas,  was  at  an  end ;  and,  moreover,  that,  un- 
less he  succeeded  in  getting  the  estate  re- 
leased, which,  in  fact,  he  failed  to  do,  not 
only  had  the  performance  of  the  last  condi- 
tion become  hopeless,  but  the  whole  object  of 
the  litigation  in  which  he  had  been  employed 
would  be  utterly  and  entirely  defeated.  It 
was  with  this  knowledge,  refusing,  in  viola- 
tion of  his  engagement  as  mookteary  which, 
however,  he  did  not  throw  up,  to  go  before 
the  Magistrate  and  argue  a  case  in  which  all 
those  objects  were  at  stake,  which  the 
Ranee  had  particularly  in  view  in  engaging 
his  services  as  mooktear,  that  Mr.  Tayler 
obtained  the  document  now  sued  on  from  his 
client. 

Mr.  Tayler,  however,  raises  the  issue 
that  his  client  is  estopped  by  the  admission 
in  the  bond.  There  cannot  be  a  greater 
mistake.  Mr.  Tayler  stood  towards  the 
Ranee  in  a  fiduciary  position  as  her  confiden- 
tial legal  adviser.  The  law  which  governs  the 
contracts  of  persons  standing  in  such  a  rela- 
tion is  well  stated  in  Story's  Equity  Juris- 
prudence, Vol.  I.,  Sections  310,  311,  312,  and 
313:  "The  situation  of  an  attorney  or 
solicitor  puts  it  in  his  power  to  avail  himself, 
not  only  of  the  necessities  of  his  client, 
but  of  his  good  nature,  liberality,  and 
credulity,  to  obtain  undue  advantages,  bar- 
gains, and  gratuities.  Hence  the  law,  with  a 
wise  providence,  not  only  watches  over  all 
the  transactions  of  parlies  in  this  predica- 
ment ;  but  it  often  interposes  to  declare  trans- 
.  actions  void,  which,  as  between  other  per- 
.  sons,  would  be  held  unobjectionable."  "  If  an 
attorney,  retaining  his  connection,  contracts 
with  his  client,  he  is  subject  to  the  onus  of 
proving  that  no  advantage  was  taken  of 
the  situation  of  the  laUer."  Again — *•  If 
a  bond  is  obtained  by  an  attorney  from 
his  client  who  is  poor  and  distressed,  and 
it  does  not  appear  to  be  for  a  full  and 
fair  consideration,  it  will  be  set  aside  as 
obtained  by  undue  influence  from  his  sta- 
tion. Upon  a  like  ground,  a  bond  taken 
by  an  attorney  from  his  client  for  a  specific 
sum  will  not  be  allowed  to  stand  as  a  secu- 
rity, except  for  the  amount  of  fees  and 
charges  due  to' the  attorney;  for  it  is  the 
general  policy  of  Courts  of  Justice,  in  cases 
between  attoAiey  and  client,  to  protect  the 
suitors,    and    not   to  suffer  any  advantage 


to  be  taken  of  them  by  securities  of  this  sort. 
And,  for  the  same  reason,  a  judgment,  obtain- 
ed by  a  solicitor  as  security  for  costs,  will  be 
over-hauled  even  after  a  considerable  lapse  of 
time.     So,  a  gift  made  to  an  attorney /«rf- 
ente  lite  (for  it   would    be  otherwise  if  the 
relation  had  completely  ceased)  will  be  set 
aside  as  obtained  by   improper  inflaence; 
for  it  has  been  said  with  great  force  that 
there  would  be  no  bounds  to  the  crushing 
influence  of  an  attorney  who  has  the  affairs 
of  a  man  in  his  hand,  if  it  were  not  so." 
Again — "  Lord  Eldon  on  one  occasion  said 
it  is  almost  impossible,  in  the  course  of  the 
connection  of  guardian  and  ward,  attoroef 
and  client,  trustee  and  cestuique  trusty  that 
a  transaction   shall  stand,  purporting  to  be 
bounty  for  the  execution  of  an  anteccdei* 
duty."       In     Shamshoonissa     Begum    w. 
Carapiet,    1   Boulnois   328,   Sir  C.  Jacksoa 
says :  "  An  attorney  stands  in  a  confidcntid 
relation  to  his  client,  and  is  bound  to  proteo 
him;    and   if    he    takes    upon    himself  9 
purchase  from,  or  otherwise  deal  with,  hii 
client,  whose  interests  he  is  bound  to  protecl^ 
the  onus  is  thrown  on  the  attorney  to  sboi^ 
I  hat    the   client  was  duly   cautioned,"  te 
A  gift  from  a  client  to  his  attorney,  while 
that     relation     subsists     between    theio,  i 
absolutely  void.     O'Brien  vs.  Lewis,  ]vM 
1863,   page    528,    is    to    the    same  effect! 
Mathews  vs.   Wallwyn,   4    Vesey,   n8-i*S 
and  Sir  Watkin  Lewis  vs,  Morgan,  5  Pnfii 
42,  were  cited  to  show  that,  as  between  at 
ney  and  client,  the  client  is  not  concluded 
the  settlement  of  an  account  as  a  strai 
would  be.     The  notes  to  Fox  vs.  Mackreih,! 
White    and    Tudor    134,    and    Gresley 
Mouseley,  28  L.  J.  Chancery,  page  620, 
cited  to  show  that  the  onus  of  proof  of 
fairness  of  the  transaction  lies  on  the 
ney;  and  that,  in  such  cases,  the  mere 
duction  of   bonds,   signed    by   the  cl 
is  not  sufficient  without  evidence  as  to 
consideration     for    them.     Applying   thelj 
doctrines  to  the  case  before  us,  it  a( 
that,  not  only  does  the  bond  not  estop  tl 
Ranee    from    disputing    the    considerat* 
alleged  in  it;  but  it  lies  upon  Mr.  Taylfft 
establish  its  perfect   fairness   to  show 
the  work  alleged  to  have  been  done,  and 
which  it  was  given,  was  really  done  by  hi 

We  think  Mr.  Tayler  is  not  entitled  to[ 
cover  on  the  bond,  and  it  must  be  set  asidt 
improperly  obtained  from  his  client. 

Under  the  hookoomnamah  of  the  29ih 
sin,  he  is  entitled  to  the  sum  of  Rs.  6^ 
for  the  dismissal  of  the  suit  of  Ranee 
Koowar  vs.  Sheikh  Hooimiu  Ally. 
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We  have  only  nowtoconsider  the  last  issue — 
w>.,  whether,  assuming  Rs.  14,000  to  be  due 
to  Mr.  Tayler  {viz.y  Rs.  8,000  for  balance 
of  salary  as  a  mooktear,  and  Rs.  6,000 
due  as  above),  he  is  shown  to  be  indebted  to 
the  defendant  to  an  amount  exceeding  that 
wm,  which  she  alleges  to  be  the  case,  and 
claims  to  set-off  against  the  plaintiff's  claim  a 
sum  sufficient  to  cover  it.  The  defendant 
alleges  that  Rs.  33,600  were  fraudulently 
ttken  from  her  Ticcaree  Cutcherry.  She 
gives  in  her  written  statement  particulars  of 
set-off  in  this  suit,  and  also  in  the  cross-suit 
.421  of  1863  details  of  the  amounts  with  dates 
tod  other  particulars. 
The  plaintiff  says,  in  a  verified  written  re- 
ly to  the  written  statement  of  the  defendant : 
I  have  had  nothing  to  do  with* the  col- 
Sctions  of  any  estates  belonging  to  thedefend- 
Jt,  nor  did  I  ever,  as  alleged  by  the  defend- 
it,  realize  Rs.  33,650,"  What  he  meant 
that  statement  it  is  difficult  to  say.  His 
pleader  suggested  that,  by  this  statement, 
meant  no  more  than  that  he  had  not  rea- 
it  by  fraud  ;  but  Mr.  Tayler  well  knew 
It,  if  he  got  the  defendant's  money  into  his 
»ds,  he  was  bound  to  account  for  it.  While 
Imitting,  as  he  does  in  the  cross-suit,  that 
had  received  moneys  from  the  Ranee,  he 
fliberately  shrank  from  the  issue,  the  proof  of 
ikh  lay  upon  him.  "  True,  I  got  the  money ; 
the  several  sums  were  due,  and  paid  to 
as  gift?,  or  on  accounts  A,  B,  and  C, 
i,  therefore,  cannot  be  brought  into  the 
iral  account."  The  defendant's  witnesses 
inctly  state  that  these  moneys  were  paid  to 
r.  Tayler.  They  are  not  cross-examined, 
his  answer  in  the  cross-suit,  Mr.  Tayler 
:  **  Such  registers  as  are  now  kept  were 
prepared  in  i860,  by  reason  of  your  peti- 
te^ having  just  then  commenced  practis- 
as  pleader,  for  which  nothing  can  be 
tinctly  said  as  to  the  accuracy  or  inac- 
racy  of  the  amounts  of  the  items  specified 
the  foot  of  plaint,  they  not  having  been 
itered  in  a  register  ;  but  whatever  earnest 
iy,  fees,  and  rewards,  were  received 
your  petitioner  in  cases  other  than  those 
Indcd  to  in  the  bond,  and  the  Ranee 
lly  paid  the  same  through  Hoormut  Ally 
swan,  after  fully  satisfying  herself  as 
their  justness.  Under  such  circumstances 
can  she  be  entitled  to  a  refund  of 
money  as  has  been  paid  unconditionally 
lime  to  time  as' fees  and  rewards  ?"  He 
rhere  in  the  same  answer  complains 
certain  delays  that  had  taken  place  in 
^ment  of  hoondees  for  Rs.  5,000,  drawn 
('unput  Lall,  a  raahajun,  which  is  one 


of  those  mentioned.  In  this  deposition 
given  in  the  petition  against  Khoorshed 
Ally,  he  says:  "All  the  cases  I  conducted 
upon  these  terms — viz.^  that  Khoorshed  Ally 
and  Hoormut  Ally,  the  confidential  and 
valued  dewan  of  the  elder  Ranee,  came  to 
me  in  person,  told  me  the  particulars  of 
the  cases,  settled  the  terms  upon  which  each 
was  to  he  conducted^  and  the  amount  of  fees 
to  be  received  by  me,  and  payed  the  same 
as  unconditional  fees,  either  in  cash  or  by 
hoondees  on  the  Bankers  at  Gya,"  Ac. 
He  goes  on  to  say :  *'  My  retainer  was  left  in 
arrear." 

Mr.  Tayler,  we  have  seen,  was  at  the 
time  the  mooktear  of  the  Ranee,  working 
for  her  under  the  contract  contained  in  the 
first  hookoomnamah,  by  which  he  was 
to  be  paid  by  a  salary  of  Rs.  500  a  month, 
and  special  gratifications  in  cases  in  which 
he  was  successful.  Mr.  Tayler  chose  to  take 
his  chance  of  preventing  an  enquiry  into 
his  accounts.  He  or  his  vakeel  stood  by, 
and  allowed  the  Judge,  in  utter  disregard 
of  the  evidence  and  of  the  admission  on  the 
record,  to  pronounce  that  the  cross-suit  in 
which  the  Ranee  sought  to  have  the  account 
investigated  was  a  ''  baseless  sham  got  up 
for  the  nonce  by  way  of  meeting  the  defend- 
ant's plaint  No.  15  with  this  puerile  counter- 
charge." The  Judge  ended  by  committing 
the  vakeel,  the  mooktear,  and  the  mohurrir 
of  the  Ranee,  and  several  of  the  witnesses, 
for  perjury,  and  dismissed  the  vstkeel  from 
his  office. 

After  reversing  these  last  orders,  we  re- 
mitted the  case  to  the  Lower  Court,  under 
Section  350,  to  enable  the  Ranee  to  give 
further  and  more  detailed  evidence  in  sup- 
port of  the  alleged  payment  by  her  agents 
of  Rs.  33,650  to  Mr.  Tayler,  and  to  give 
Mr.  Tayler  an  opportunity  of  showing,  if 
he  could,  that  he  had  any  right  to  exclude 
these  sums  from  the  general  account  between 
himself  and  the  Ranee. 

The  sums  alleged  by  the  Ranee  to  have 
been   received   by  Mr.   Tayler  are  as  fol- 
low : — 
i860,  March  22nd,  15th  Cheyti267  F., 

Cash,  Rs.  ...,  3,000 

May  1 2th,  7th  Jeyt  1267  F.,  Hoon- 

dee,  Rs.  ...    5,000 

July  4th,  ist  Srabun  1267  F.,  Hoon- 

dee,  Rs.  ...    5,000 

Aug.  7th,  6th  Bhadoor,  Hoondee,  Rs,  2,000 
Sep.  I  St,  I  St  Assin  1268  F.,  ^unka, 

Rs.  ...       100 
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Sept.  25th,   25th  Assin  ist.  1268  F., 

Rs.  ...       500 

Oct.  3rd,  5ih  Assin  2nd.  1268  F.,  by 

Gunput  Lall,  Rs.  ...    5,050 

Oct.   13th,  15th  Assin  2nd.  1268  F.. 

by  Bechoo  Lall,  Rs.  ...    3,000 

Deer.  I  ith,  6th  Augran,  Hoondee,  Rs.  2,000 
Deer.    15th,    17th    Augran,  Bechoo 

Lall,  Rs.  ...     7,000 

1861,  Jany.  2nd,  5th  Poos,  Cash     ...     1,000 


Total,  Rs.  33,650 
The  last  item  of  Rs.  1,000  is  said  by  Mr. 
Tayler  to  have  been  paid  to  Dr.  Allen  on  ac- 
count of  fees,  and  is  abandoned. 

March  22nd,  3,000  rupees.  The  sum  of 
Rs.  3,000  received  by  Mr.  Tayler  on  the 
22nd  of  March  i860  is  stated  to  be  the  ba- 
lance of  Rs.  5,000,  which  the  Ranee 
agreed  to  pay  when  she  appointed  Mr.  Tay- 
ler to  be  her  mooktear.  He  says  Khoorshed 
Ally  came  to  him  from  the  Ranee,  offering 
him  a  general  power  for  the  management  of 
the  litigation  which  was  expected  between 
her  and  the  younger  Ranee.  Khoorshed 
Ally  said  he  was  commissioned  to  offer 
Rs.  5,000  as  a  shigoon  or  offering  of  good 
omen.  Rs.  2,000  was  paid  by  Khoorshed 
Ally  in  cash  at  Ticcaree.  It  does  not  appear 
in  the  accounts — probably,  as  Mr.  Tayler 
says,  because  it  was  paid  in  cash  at  Ticcaree, 
and  sent  direct  from  the  Ranee's  house. 
The  balance  was  the  sum  of  Rs.  3,000  now 
in  question.  The  plaintiff  was  then  regu- 
larly engaged  by  the  hookoomnamah,  bear- 
ing date  the  16th  Cheyt  1267  F.,  already 
adverted  to. 

May  1 2th,  Rs.  5,000.    We  have  next  to 
deal  with  the   sum  of  Rs.    5,000   said   to 
have  been  received  by  Mr.  Tayler  on  the 
.I2th    of    May    i860.    After  the    death    of 
Baboo  Modenarain    Singh,    disputes   arose 
between  his  widows,  the  elder  and  younger 
.Ranees  of  Ticcaree.     In  order  to  settle  these 
disputes,  Mr.  Tayler  says  that  Hoormut  Ally, 
the  old  family  dewan,  was  appointed  under 
an  engagement  and  covenant  signed  by  both 
Ranees,  as  the  sole  dewan  and  manager  of 
the  estate,  the  covenanting  parties  agreeing 
that   he  should   not  be   removed  from  his 
oflBce  except  in  consequence  of  a  violation 
of  the  terms  of  his  appointment.    The  most 
essential  of  these  terms  and  conditions  was 
that  he  should  collect  the  entire  rents,  and 
pay  in  certain  sums  monthly  for  the  use  and 
purposes  of  the  Ranees,  keeping  the  rest  in 
the  treasury.     Some  months    after  the  ar- 
rangements, ftowever,   the    younger    Ranee 
having  become   dissatisfied   with   Hoormut 


Ally,  nominated  one  Bundeh  Ally  to  ooUed 
the  rents  of,  and  to  manage,  her  8-annas 
share,  and  presented  a  petition  to  the  MagiS' 
trate,  Mr.  Simpson,  stating  that  she  had 
dismissed  Hoormut  Ally.  Mr.  Tayler  says: 
"  On  receiving  the  petition,  Mr.  Simpson 
parsed  an  order  that  she  was  at  liberty  to 
appoint  her  own  dewan,  and  from  that  time 
supported  her  in  the  nomination  of  Bundeh 
Ally  as  regards  separate  collections."  Ai 
appeal  was  presented  to  Mr.  Trotter,  the 
Judge.  Mr.  Tayler  says :  "  The  Judge,  11 
the  body  of  his  roobakaree,  pronounced  Mj 
Simpson's  orders  to  be  illegal  and  impio 
per.  In  the  final  order  he  did  not  use  tb 
word  *  cancelled.'  The  Magistrate,  thai 
fore,  did  not  consider  that  his  order  wi 
reversed,  and  continued  to  lend  his  conntB 
nance  to  the  separate  management  and  coilec 
tion  of  Bundeh  Ally.  Thje  consequence  wi 
that  the  unhappy  ryots  were  called  upont 
pay  24  annas  in  the  rupee,  and  great  cQI 
fusion  and  trouble  arose.  It  was  at  tU 
crisis  that  I  was  engaged  on  behalf  of  th 
elder  Ranee  to  take  up  her  cases,  and  figt 
for  the  maintenance  of  Hoormut  Ally  tmdi 
the  terms  of  his  appointment."  Mr.  Tayl( 
goes  on  to  say :  "  The  first  suit  commitM| 
to  me  was  to  get  rid  of  Mr.  Simpson's  oiAj 
and  the  distinct  promise  made  to  me  Ij 
Khoorshed  Ally  and  Dewan  Hoormut  Allfj 
person  was  that,  if  I  should  accomplish  ( 
my  shukurana  should  be  Rs.  io,ooa  J 
wish  to  point  out  that  the  order  of  11 
Simpson  being  still  kept  in  force  wasi 
foundation  of  all  the  Ranee*s  difficnldd 
that  until  that  was  removed,  there  was  I 
help  except  by  suits  in  the  Civil  Co«| 
which  both  parlies  wished  to  avoid  o(  Hofl 
mut  Ally's  authority  being  maintained.  Tl 
difficulty  was  peculiar,  because  no  case  < 
pending  as  above  explained.  The  couiseth 
I  took  was  this.  I  dictated  to  the  devi 
himself  a  petition  to  present  to  the  Ma^ 
trate,  he  and  the  other  dewan  having  h« 
called  upon  to  put  in  their  respective  stil 
ments.  I  afterwards  attended  the  Ma|j 
trate  on  an  official  visit  in  person,  and  tU 
in  virtue  of  my  appointment,  earnestly  uif 
upon  him  with  the  strongest  argumei 
I  could  use  that  it  was  his  duty,  as  Ma^ 
trate,  and*  responsible  for  the  peace  of  i 
district  and  well-being  of  the  ryots,  noti 
allow  an  order  which  the  Appellate  Cm 
deliberately  and  judicially  pronounced  to  I 
illegal,  improper,  and  beyond  the  jurisdi 
tion  of  the  Magistrate  to  remain  in  fo^ 
simply  because  of  the  omission  of  a  fordl 
word  reversing  the  Magistrate's  order. 
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Magistrate  admitted  the  force  of  all  these 
arguments,  but  would  not,  on  his  own  au- 
tkorit)',  interfere.  He  consented  to  repre- 
sent the  state  of  things  officially  to  the 
lodge,  and  to  leave  the  Judge  to  explain 
lis  own  order.  The  reference  was  made  : 
^  Jadge  explained  his  order,  as  intended 
to  be  a  reversal :  and  on  receipt  of  this,  the 
Magistrate  issued  purwannahs,  prohibiting 
Ae  joonger  Ranee  from  maintaining  a 
iKparate  dewan  for  the  separate  collections. 
Efhen  the  first  step  in  the  controversy  was 

lined.  The  parties  appealed  both  to  the 
Ider  and  the  Grovemment ;  but  no  inter- 

rcnce  was  exercised.  My  client  was  de- 
ted,  and  gave  immediate  orders  for  the 

lyment  of  the  gratification  promised  me. 

\R  difficulty    being    removed    of    course, 

loormat  Ally  was  in  a  manner  restored  to 
authority,  and  any  attempt  made  by  the 
iger  Ranee  to  collect  separately  would 

i?ioasly  be  made  in  the  teeth  of  the  authori- 

ic  " 

Mr.  Tayler  himself  observes  that  no  suit 

pending  in  the  Court  of  the  Magistrate, 

we  may  add  that  the  so-called  official 

and  conversation  with  the  Magistrate 

rs  to  have  been  an  irregular  proceed- 

and  particularly  improper,  considering 

position  which  Mr.  Tayler  had   there 

held  as  Commissioner  of  the  district. 

that  as  it  may,  it  is  enough  for  our  pre- 

purpose  to  say  that  Mr.  Tayler  gained 

object  for  which  he  was  employed,  and 

luently    he    became    entitled    to    the 

10,000,  which,  he  says,  was  paid  him 

a  gratuity  for  a  case  won  according  to 

terms  of  the  hookoomnamah.     Mr.  Tay- 

«ays:  "My  client  issued  orders  for  the 

liate  payment  of  the  gratification  pro- 

td  me." 

^e  are  by  no  means  sure  that  the  whole 
this  sum    of  Rs.    10,000   was   not    re- 
by  Mr.   Tayler  in  addition  to   the 
7s  mentioned  in  the  plaint  of  the  Ranee. 
5r,  dated  the  25th  of  April  1861,  writ- 
tpparently  by  Hoormut  Ally  to  Mr.  Tay- 
aDd  produced  by  him,  contains  the  fol- 
^g  passage :   "  At  present  I  am   given 
; Understand,  from  what  the  Doctor  Saheb 
kmunicated  to  me,  that  in  a  short  time, 
Within  about  three  or  four  days,  you  will 
a  visit  to  Sahibgunge.    This  news  re- 
id  all  anxiety  from  my  mind.    I,  there- 
hope  you  will  not  fail  to  spend  at  least 
ly  at  Sahibgunge,  when,   according  to 
instructions,  the  mooktearnaraah  on  the 
of  the   Sircar,  and  one-fourth   of  the 
lised  Slim,  will  immediately  be  made  over 
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to  you.  Besides,  the  performance  of  some 
other  important  affairs  depends  on  your  ar- 
rival." Chooramun  Lall  proves  that,  on  the 
7th  of  Jeyt  (i2th  of  May)  there  is  an  entry 
of  jan  item  of  Rs.  5,100,  of  which  Rs. 
5,000  was  by  a  draft;  Rs.  50  on  account 
of  premium  for  cashing  the  same,  and 
Rs.  50  in  cash,  in  the  name  of  Mr.  Tay- 
ler. It  looks  very  much  as  if  Mr.  Tay- 
ler received  this  sum  of  Rs.  5,000  as 
a  fee  on  a  separate  mooktearnamah,  and 
not  as  payment  in  part  of  the  sum  of 
Rs.  10,000,  of  which  he  speaks ;  but  as  Mr. 
Tayler  has  not  been  cross-examined  to 
explain  it,  he  must  be  deemed  entitled  to  the 
benefit  of  the  sum. 

On  the  31st  of  May  we  hear  of  a  further 
payment  of  Rs.  5,000,  not  charged  in 
the  Ranee's  account.  On  that  date  Hoormut 
Ally  writes  to  Mr.  Tayler  a  letter  which 
Mr.  Tayler  produces:  "Gentlemen  of  high 
dignity,  and  supporter  of  the  helpless  and 
needy,  your  shadow  be  prolonged,  and  I  beg 
to  communicate  the  object  held  in  view. 
Two  honor-imparting  epistles  having  reached 
here  through  the  post,  have  done  great  honor, 
and  afforded  much  succour.  I  have  become 
fully  acquainted  wiih  what  was  thereby 
addressed  to  (me)  Chowdhry,  who  is 
waiting  upon  you,  would  give  you  a  detail- 
ed account  of  the  circumstances  which 
caused  a  delay  in  the  despatch  of  the  boon- 
dee,  and  rendered  me  unable  to  fulfil  the  pro- 
mise. However,  at  present,  nothing  but  the  as- 
sistance of  your  honor  is  highly  desirable,  in- 
asmuch as  the  least  attention  on  the  part  of 
your  honor,  as  well  as  on  the  part  of  the 
Magistrate,  will  settle  everything.  If  the 
matter  be  not  soon  settled  by  the  Magistrate, 
then  a  great  anxiety  and  perplexity  shall  be 
experienced  during  the  time  of  a  new  Magis- 
trate. Such  being  the  state  of  things,  I 
hope  that  in  a  proper  way  such  measures 
should  be  adopted  as  would  cause  the  disposal 
of  the  cases  pending  in  the  Criminal  Court 
during  the  incumbency  of  the  present  Magis- 
trate, and  as  would  enable  me  to  open  the 
lock  of  the  Cutcherry  whereon  everything 
depends.  A  hoondee  for  Rs.  5,000,  being 
the  balance  of  the  sutn  promised,  is  hereby 
remitted.  Although  a  hoondee  payable  after 
20  days  has  been  drawn  up  in  consequence 
of  the  exigency  of  the  payment  of  Govern- 
ment revenue,  yet  no  difficulty  shall  be  ex- 
perienced in  realizing  the  money  covered  by 
the  hoondee  in  due  time.  All  these  things 
are  stated  with  a  view  to  give  you  informa- 
tion. As  for  the  other  affail^s  of  this  place, 
I    believe    Chowdhry   Sahib   will   verbally 
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enlighten  you  on  the  subject.  The  amount  of 
salary,  if  it  please  God,  shall  be  necessarily  re- 
mitted after  the  payment  of  the  Government 
revenue,  which  would  take  a  week,"  <&c. 
This  sum  of  Rs.  5,000  appears  to  have 
been  the  balance  of  the  sura  of  Rs.  10,000, 
which  Mr.  Tayler  alleges  that  the  Ranee 
gave  him  for  his  success  in  the  first  suit  as 
a  separate  fee.  Mr.  Tayler,  in  his  evidence 
on  the  remand,  speaking  apparently  of  the 
criminal  case,  and  the  order  for  the  open- 
ing of  the  Cutcherry,  alluded  to  in  this 
letter,  says:  "I  also,  about  this  time,  gave 
advice  and  assistance  in  several  minor  but 
not  unimportant  cases.*'  Mr.  Tayler  further 
says:  "I  was  only  sent  for  by  Hoormut  Ally 
when  any  case  of  importance  arose,  in  which 
my  attendance  was  desired,  and  my  part  was 
only  to  plead  or  to  present  petitions  accord- 
ing to  their  wishes  and  instructions,  &c.  In 
ever)'  case  committed  to  me,  an  agreement  was 
made  for  the  remuneration  to  be  paid  me." 
The  letter  and  the  evidence  might  lead 
to  the  inference  that  the  sum  of  Rs.  5,000, 
appearing  to  have  been  remitted  by  a  hoondee 
on  the  3 1  St  of  May,  was  a  separate  fee,  and 
not  the  balance  of  the  sum  of  Rs.  10,000 
admitted  by  Mr.  Tayler  to  have  been 
received  in  respect  of  the  setting  aside  of 
Mr.  Simpson's  order.  We  are  relieved  from 
considering  that  question,  by  the  fact  that  it 
is  not  included  in  the  claim  made  by  the 
Ranee.  The  letter  leads  to  one  of  two  infer- 
ences— either  that  the  balance  of  the  sum  of 
Rs.  10,000  was  then  remitted,  or  at  any 
rate  that  no  other  sum  was  then  due  except 
the  salary. 

July  4th,  Rs.  5,000.  This  was  treated 
by  Mr.  Tayler's  Counsel  as  part  of  the 
Rs.  10,000  already  mentioned.  Chooramun 
Lall  proves  that  in  the  jumma-khuruch  relat- 
ing to  Mr.  Tayler,  under  date  the  30th  Assar, 
the  sum  of  Rs.  4,594  appears  as  paid  to 
Mr.  Tayler.  The  order  was  for  Rs.  5,015. 
The  remaining  Rs.  421  was  not  paid  on 
that  date,  as  it  was  paid  on  a  subsequent 
date.  Mr.  Tayler  says :  "  Shortly  after  this, 
Mr.  Palmer  left  the  district,  and  was  succeed- 
ed by  Mr.  Wigram.  Hoormut  Ally  again 
sent  for  me  from  Patna,  begging  to  come 
down,  because  Mr.  Wigram  had  prohibited 
both  Ranees  from  collecting  the  rents.  I  ac- 
cordingly came  down,  presented  a  long 
English  petition  to  Mr.  Wigram,  which,  I 
was  informed  afterwards  by  Hoormut  Ally, 
bad  the  desired  effect  of  showing  to  him  the 
real  position  of  the  litigant  parlies.  «  *  ♦ 
About  this  time,  Mr.  Hollings,  a  gentleman 
who  resigned  the  Government  service,  was  ap- 


pointed by  the  younger  Ranee  on  a  salary  of 
Rs.  1,000  per  mensem."  On  the  9th  of 
June,  Hoormut  Ally  writes  to  Mr.  Tayler: 
"  On  the  8th  of  June,  Friday,  the  new 
Magistrate  came  to  Sahibgunge,  and  received 
the  charge  of  the  Magistrate's  office.  At 
about  4  p.  M.,  Mr.  Palmer  left  this  place, 
^^^  «  «  «  «  Agreeably  to  what  you  had 
communicated  to  me,  I  am  sure  that,  as  yoa 
have  taken  on  yourself  the  responsibiliiy  of 
conducting  the  cases  connected  with  tbec^ 
tate  of  this  Sircar,  you  will  keep  its  interest 
in  view,  and  do  every  thing  in  your  power  to 
promote  it ;  and  I  trust  that,  on  the  arrival 
of  the  new  Magistrate  at  Azimabad,  an  in- 
terview might  have  taken  place  between 
him  and  you,  and  you  might  have  infonnefl 
him  of  all  the  particulars  relating  to  thj 
Ticcaree  case.  *  ♦  *  The  Doctor  and 
other  sahibs  deem  it  advisable  that  you  shoolj 
come  to  Sahibgunge  for  a  day,  and  pay  | 
visit  to  the  new  Magistrate,  and  do  wb| 
is  proper  on  the  occasion,  so  that,  like  BIi| 
Palmer,  the  new  Magistrate  too  should 
the  Sircar."  He  promises  to  pay  the  ex 
of  conveyance — /.  ^.,  of  Mr.  Tayler's  comr 
from,  and  returning  to,  Patna.  On  the  1 
of  June  the  Ranee  wrote  to  Hoormut  Al 
a  letter,  put  in  by  Mr.  Tayler,  in  whi 
she  requests  Hoormut  Ally  to  cause  a  1 
to  be  written  by  the  Doctor  to  Mr.  Tt^ 
She  says  that  she  hears  that  the  other  i 
is  making  him  handsome  offers,  and  d 
Hoormut  Ally  to  pay  his  salary  and  fee, 
perform  the  promises  that  have  been  mi 
to  him.  On  the  21st  of  June,  Hoo 
Ally  writes:  "Your  letter,  dated  the  1 8th 
June  from  Chuprah,  has  reached  me, 
realized  my  expectation.  I  have  learnt 
contents.  Ere  this,  I  sent  you  a  letter  co' 
ing  the  mooktearnamah  and  the  letter  of 
Doctor;  but  I  have  not  yet  been  hon 
with  a  reply  to  it.  In  the  criminal  casCj' 
was  resolved  to  file  a  reply  according 
your  suggestion  (5n  your  arrival  here, 
ihe  hakim  insisted  on  my  filing  the 
at  once,  &c.  I  was  compelled  to  file  a 
yesterday.  It  has  been  my  intention  fi 
the  first  to  have'  the  case  postponed 
your  arrival.  But  being  hard  pressed 
the  hakim,  I  am  in  a  fix,  &c.  *  *  *  r 
cording  to  your  instructions*  I  caused  a  rcpi 
sentaiion  to  be  made  to  the  Magistrate  thro 
my  mooktear,  to  the  effect  that  in 
suit  a  mooktearnamah  on  the  part  of  the 
harance  Sahiba  has  been  drawn  up  in 
favor;  that  you  have  taken  upon  yo' 
the  responsibility  of  all  her  cases;  that 
are  about  to  come  to  this  place;  that  so  L-, 
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.«s  70U  do  not  come,  the  case  may  be  postpon- 
:«d."  He  adds :  **  1  am  given  to  understand 
Mi  the  Collector  and  the  new  Magistrate 
•ase  on  terms  of  intimacy  with  you.  I  feel 
411  inward  gratification  and  satisfaction." 

It  is  clear  that  Mr.  Tayler  went  to  Gya 
^jispecting  the   matters  alluded   to  in    this 
^ter,  and  apparently  4eft  it  again   before 
5lh  of   July.     On   that   day    Hoormut 
writes  to  Mr.  Tayler,  trusting  that  he 
safely  reached  Chuprah,  and  sending  him 
draft  of  a  petition  to  -settle.     He  adds : 
The  hakim   is  of  the  same   opinion    he 

before." 
On  the   first  of  August,   Hoormut  Ally 
cs:  "As  I  was  ill  for  two  weeks  past, 
lay  occurred  in  replying  to  your  letters  and 
itting  hoondee  for  the  amount  of  your 
wance :  now  I  thank  God  I  am  perfectly 
vered.     I  have  enclosed  you  a  hoondee  for 
2,000,  the  amount  of  your  allowance. 
Wigram  is  appointed  Collector  and  Ma- 
te of  Rajshahye.     Another  gentleman  is 
ing  here  as  Joint  Magistrate  and  Deputy 
lector  of  this  district.     It  is  a  misfortune 
two  authorities,  the  criminal    and  the 
should  be  transferred  at  one  and  the 
lime.     Mr.  Wigram  has  formed  a  right 
proper  opinion  of  the  I  aw -suits  of  the 
since  the  day  you  saw  and  had  a  con- 
«  with  him  on  the  subject.     But  un- 
ately  he  too  is  going  away." 
think    it    clear    that   the    Rs.   5,000 
d  as  paid  on  the  4th  of  July  was  no 
of  the  sum  of  Rs.  10,000,  and  that,  as 
lOt  shown  to  have  been  a  fee  by  way  of 
cation   for   a  successful   suit,  it  must 
into  the  general  account.     Mr.   Tay- 
Vakeel  and  Counsel  contended  before 
as  a  vakeel,  he  was   at  liberty  to 
any  charges  he  pleased,  if  his  client  or 
•gent  agreed   to  such    charges  at  the 
fliey  were  made.     Had  there  been  no 
ict    between    the    parties,    we     think 
die  contention   might  have  been  well 
But   while   Mr.    Tayler  was  act- 
er  an  engagement  by  which  he  was 
ed  the  mooktear  and  legal  adviser  of 
ce,  he  was  bound  by  the  same  rules 
attorney   would   be.     He   could   not 
idvantage   of  the  weakness,  the  good 
or    the    fears    of    his    client.     As 
demand    of    an    attorney    would    be 
to    that    reasonable     remuneration 
has  been  fixed  by  law  or  rules  of  the 
«o  the  demand  of  Mr.  Tayler,  as 
was   limited   to   that   which    his 
contract  with   his   client   provided 
T*  be  was  dissatisfied  with. the  axxK>UDt 


of  his  salary,  he  might  at  any  time  have 
thrown  up  the  contract  under  which  he  was 
engaged,  and  the  Ranee  would  then  have 
had  full  time  and  opportunity  to  engage 
with  another  adviser,  or  enter  into  fresh 
terms  with  Mr.  Tayler. 

7th  August,  Rs.  2,000.  The  sum  of 
Rs.  2,000  is  shown  to  be  a  payment  on 
account  of  salary  to  which  Mr.  Tayler  was 
clearly  entitled  under  the  terms  of  his  agree- 
ment, and  which  appears  to  be  referred  to  in 
Hoormut  Ally's  letter  of  the  ist  August 
remitting  that  sum  by  hoondee. 

I  St  September,  Rs.  100.  The  sum  of 
Rs  100  Mr.  Tayler  admits.  He  says 
it  was  paid  at  his  request  to  another  party, 
but  that  it  was  subsequently  deducted 
when  other  payments  were  made  to  him. 
But,  as  we  are  now  dealing  with  payments 
shown  to  have  been  made  without  deduction, 
it  must  have  been  deducted  from  other  sums 
which  Mr.  Tayler  has  not  shown  his  right 
to  receive.  It  must,  therefore,  be  brought 
into  account. 

25th  September,  Rs.  500;  Mr.  Tayler 
says :  *•  The  Rs.  500  I  cannot  speak  to  posi- 
tively. But  I  can  speak  to  the  payment  of 
Rs.  500,  which  must,  I  think,  be  this: 
The  Ranee,  on  her  satisfaction  at  my  success, 
sent  two  little  pearl  necklaces  with  emerald 
drops.  These  drops  turned  out  to  be  glass. 
On  hearing  of  this  she  was  distressed,  and 
sent  Aolad  Ally  himself  to  me  with  Rs.  500, 
begging  my  acceptance  of  the  same."  This 
sum,  therefore,  cannot  be  charged  against 
Mr.  Tayler,  as  it  appears  to  have  been  a 
present  for  a  successful  case  such  as  is 
contemplated  by  the  hookoomnamah. 

3rd  October,  Rs.  550;  14th  October, 
Rs.  2,000.  These  sums  appear  to  be  part 
of  three  drafts  for  sums  amounting  on  the 
whole  to  Rs.  13,000,  remitted  by  Hoor- 
mut Ally  to  Mr.  Tayler  by  letter  dated  the 
6th  October.  In  a  letter  dated  2nd  Sep- 
tember i860,  after  mentioning  that  two  of 
the  servants  of  the  younger  Ranee  had  been 
sentenced  to  three  months'  imprisonment  and 
fine,  that  penal  recognizance  for  good  be- 
haviour had  been  taken  from  the  younger 
Ranee  in  the  sum  of  Rs.  1,000,  and  from 
Bundeh  Ally  and  Beharee  in  the  sum  of 
Rs.  200,  and  that  he  (Hoormut  Ally)  had  ob- 
tained leave  to  remove  the  lock  from  the 
Cutcherry  house.  Hoormut  Ally  writes :  "  At 
present,  it  is  necessary  to  attend  to  two 
things  :  first,  to  institute  a  suit  for  recovery 
of  arrears  of  rent  against  one  or  two  defend- 
ants, and  obtain  decree  froli  the  Summary 
Court ;  s^con4i  -to  have  a  penal  recognizance 
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from  the  younger  Ranee  from  the  Criminal 
Court,  so  that  she  may  not  collect  the  rent, 
and  exercise  tyranny  and  oppression  on  the 
rent-payers.  The  completion  of  such  objects 
depends  on  your  arrival.  The  Dusseerah  is 
at  hand,  and  these  matters  are  necessarily 
required  to  be  attended  to  previous  to  the 
approaching  vacation.  I  therefore  request 
that  you  will  be  good  enough  to  visit  this 
place  with  all  possible  haste,  so  that  they 
may  be  accomplished,  and  the  possession 
acquired  through  your  blessing."  On  the 
29th  of  September  i860,  the  hookoomna- 
mah  already  mentioned,  by  which,  as.  we 
have  seen,  sums  of  Rs.  6,000  and  Rs.  5,000 
respectively  were  fixed  as  the  khusmedee 
to  be  paid  to  Mr.  Tayler  for  success  in  carry- 
ing out  these  two  objects.  On  the  6th  of 
October  Hoormut  Ally  remitted  to  Mr.  Tayler 
three  hoondees :  one  for  Rs.  5,000  payable 
immediately ;  one  for  Rs.  3,000,  due  on  the 
8th  of  October ;  and  the  third  for  Rs.  5,000, 
due  on  the  1 5th  of  Kartic.  These  moneys 
appear  to  have  been  remitted  unconditionally; 
Mr.  Tayler  must,  therefore,  bring  the  sum  of 
Rs.  8,000  into  account. 

■ 

The  Ranee,  by  her  plaint,  has  not  charged 
him  with  the  remaining  sum  of  Rs.  5,000, 
and  we,  therefore,  did  not  feel  ourselves 
bound  to  compel  him  to  refund  this  sum  of 
Rs.  5,000,  which  may  be  taken  to  represent 
the  Rs.  5,000  which  was  to  be  paid  immedi- 
ately on  the  execution  of  the  hookoom- 
namah,  although  this  money  also  was  taken 
contrary  to  the  terms  of  his  original  engage- 
ment as  mooktear  of  the  Ranee.  On  the 
2 1  St  of  November,  Hoormut  Ally  writes  to 
Mr.  Tayler :  "  At  present  it  is  essentially 
necessary  that  you  should  come  over  here. 
The  Collector  has  stated  that  he  would  come 
to  Ticcaree  on  the  28th  November,  and  de- 
cide the  Section  25  case  on  the  29th  idem. 
When  the  Collector  comes  to  Ticcaree  and 
Sahibgunge,  you  will  also  be  good  enough 
to  come  to  Ticcaree  and  Sahibgunge  ;  either 
a  day  before  or  along  with  him,  so  that 
everything  may  properly  be  brought  to  a 
close.  You  should  also  consider  that,  when 
all  the  affairs  of  the  raj  are  left  to  your 
direction,  you  ought  to  see  that  no  loss  is 
sustained  in  any  way  by  the  Sircar.  You 
write  about  your  allowance  already  agreed 
to.  What  objection  could  there  be  to  the 
payment  thereof  up  to  the  present  time  ?  No 
objection  has  ever  been  raised  to  the  pay- 
ment of  anything  promised  to  you ;  but  it 
has  always  duiy  been  paid.  Whatever  is  in 
arrear  shall  undoubtedly  be  paid,  of  which 


you  may  rest  assured.  You  will  be  pleased 
to  see  the  Collector  without  fail ;  put  him 
right  any  how  you  can  by  suitable  conver- 
sation ;  and  come  along  with  him  after  the 
month  of  November  is  over  without  hca- 
tation ;  otherwise  serious  loss,  which  God 
forbid,-  is  likely  to  happen  to  the  Sircar  for 
which  you  are  to* blame." 

4th  December,  Rs.  2,000.  Oa  the 
4th  of  December,  Hoormut  Ally  writes 
to  Mr.  Tayler,  enclosing  a  hoondee  of 
Rs.  2,000  for  salary,  requesting  him  to 
write  to  the  Collector,  naming  the  day  when 
he  would  come  to  Ticcaree,  so  that  the  cases 
connected  with  the  raj  should  not  be  taken 
up  in  his  absence.  He  adds :  "  The  money 
promised  is  ready  here  ;  as  soon  as  he  will 
reach  here,  the  same  shall  be  presented 
to  you." 

17th  Augran,  Rs.  7,000.  Doorgapershwl 
proves  that  the  sum  of  Rs.  7,000  was  paid 
to  Mr.  Tayler  on  the  17th  of  Augiaa 
This  sum  appears  to ,  have  been^paid  eiiha 
in  respect  of  the  first  suits  or  two  suits  men- 
tioned in  the  hookoomnamah  of  the  29th  d 
September,  which  were  heard  before  Mt. 
Morris  on  the  13th  and  14th  Decembei; 
or  on  some  separate  account.  We  cannot 
however,  believe  it  to  have  been  paid  toM^ 
Tayler  on  account  of  acts  done  by  him  il 
furtherance  of  the  hookoomnamah  of  tW 
29th  Assin  1268,  without  charging  him  wifl 
having  in  the  present  suit  fraudulently  de 
manded  a  sum  already  paid  to  him.  TU 
sum  is  either  the  reward  he  was  to  gel  tt 
success  under  the  hookoomnamah,  or  was' 
payment  for  which  he  has  not  given,  oris  fflJ 
able  to  give,  any  account,  and  therefore  tU 
item  must  be  brought  into  account. 

There  is,  however,  another  sum  < 
Rs.  2,000,  paid  on  the  13th  December,  not  a 
tered  in  the  Ranee's  statement,  of  which  M 
Tayler  gives  the  following  account :  "  Thei 
was  a  case  brought  by  Hoormut  Ally  againtf 
defaulter  which  was  pending  when  the  grei 
case  was  decided.  On  the  evening  of  th 
day,  December  13th,  my  dilks  had  becol* 
for  Calcutta.  When  I  was  about  to  stt 
with  my  family,  Khoorshed  Ally  and  HoorM 
Ally  waited  upon  me  on  the  afternoon  1 
the  13th,  and  expressing  their  congratol 
tions  on  the  great  success  we  had  achieve 
mentioned  to  me  this  particular  case  wbk 
was  to  come  on  next  day ;  the  case  was  01 
in  which  the  defendant  had  paid  his  rent  1 
the  younger  Ranee  during  the  confusion,  til 
set  up  her  receipt  as  his  acquittance.  Hi 
not  the  question  of  Hoormut    Ally's 
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competency  to  sue  been  decided  on  the  13th, 
00  doubt,   the   question   would    have   been 
iaised  and  argued  in  the  case.     As  it  was, 
this  question  had  been  set  at  rest ;  and  we  all 
agreed  that  the  Collector  would  never  think 
of  making  this  particular  defaulter  pay  his 
rent  again ;  and  therefore  we  felt  sure  that 
Uns  particular   claim  would   be   dismissed. 
But  Khoorshed  Ally  and  Hoormut  Ally  ex- 
pressed their  apprehension  that,  in  recording 
the  order  for  dismissal,  through  the  inadvert- 
ence   of   the    Collector,    or    perhaps    some 
Irickery  on  the  part  of  the  subordinates,  some 
doubt  might  be  thrown  on  the  decision  of  the 
day  before.     They,  therefore,  pressed  me  to 
put  c^  my  ddk,  to  stay  till  the  next  day,  and 
itlend  the  hearing  of  the  case  in  person ;  to 
watch  the  proceedings,  and  do  my  best,  and 
prevent  any  such  ambiguous  expression  ;  and 
Ihey  promised  me  a  special  fee  of  Rs.  2,000, 
^Mch   was  paid  that   day,    for   the    parti- 
cular duty,  and  a  reference  to  Mr.  Morris's 
TOObokarry    of   that   date    will   show  that  a 
daose  was  inserted  specially  to  guard  against 
ilfae  idea  that  the  order  of  dismissal  in  this 
particular  case  could  interfere  with  his  deci- 
^n  of  the  day  previous."     We  have  only  to 
iajr  that,  under  the  terms  of  his  agreement 
*ith  the  Ranee,  Mr.  Tayler  had  no  right  to 
ihtake  a  bargain  for  any  such  fee,  otherwise 
"an  conditionally  upon  the  success  of  the 
it;  and,  as  he  took  the  fee  for  looking  after 
suit  to  which,  under  his  retainer  and  the 
tkoomnamah,  he  was  bound  to  attend,  it 
itist  have  been  disallowed  and  brought  into 
e  general  account  had  the  Ranee  claimed 
Bat  as  she  has  not  claimed  this  sum,  but 
Ipparently   only   a  sum  of  Rs.  2,000  paid 
»  4th  December,  which,  as  we  have  seen, 
iras  salary,  we  do  not  think  it  necessary  to 
iQow  it  to  her. 
Mr.  Tayler  is  chargeable  with  the  sum  of 
5,000    received  July   4th,   the  sum   of 
100    on    the    1st    of    September,    the 
of    Rs.    8,000  on   the    14th   October, 
the  sum  of  Rs.  7,000  on  the  15th  of 
mber,    total   Rs.    20,100 ;   and   as    his 
against  the  Ranee  as  shown  above  is 
14,000,   Mr.  Tayler's  suit  must  be  dis- 
sed  with  costs,  and  the  Ranee  will  recover 
the  cross-suit,  No.  421  of  1863,  the  sum 
If  Rs.  6,1 10  with  costs. 
i  Interest   will  run  from  the  date  of    the 
bcree. 


Vol.  II. 


The  3rd  May  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumboonath 
Pundit,  Puisne  fudges. 

Hindoo  Widow  (succession  of— to  property 
postponed  in  enjoyment  by  husband). 

Case  No.  2587  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr.  C, 
S.  Belli,  Judge  of  Raj  shaky  e,  dated  the  lyth 
August  1864,  reversing  a  decision  of  Baboo 
Anund  Ch under  Banerjee,  Principal  Sudder  • 
Ameen  of  that  District,  dated  the  13th  March 
1863, 

Hurrosoondery  Debea  Chowdranee 
(Plaintiff),  Appellant, 

versus 

Rajessuree  Dabea  (Defendant),  Respondent. 

Baboos  Onoocool  Chunder  Mookerjee,  Dwar- 
kanath  Mitter,  and  Sreenath  Doss  for 
Appellant.  • 

Baboos  Unnoda  Pershad  Banerjee,  Mohen- 
dro  Lall  Shome,  Debendro  Narain  Bose, 
and  Mohinee  Mohun  Roy  for  Respondent. 

The  doctrine  of  the  Hindoo  law,  that  a  widow,  suc- 
ceeding as  heir  to  her  husband,  ca.nnot  recover  property 
of  whicii  he  was  not  possessed,  is  inapplicable  when  the 
husband  has  a  vested  interest  under  a  will  or  deed,  the 
actual  enjoyment  being  postponed. 

Comul  Lochun  Chowdry  died  in  12 11 
without  male  issue,  leaving  him  surviving 
two  widows,  Shoobadiah  Dabea  and  Wooma 
Dabea,  and  a  daughter,  the  defendant  Rajes- 
suree. The  two  widows  registered  their 
names  as  the  proprietors  of  certain  lands 
belonging  to  Comul  Lochun;  and  in  12 13 
Shoobadiah  died,  having  given  to  her  brother 
Bissessur  what  she  deemed  to  be  her  share 
of  the  property.  Bissessur  obtained  regis- 
tration of  his  name  in  the  Collectorate  as  the 
proprietor,  and  afterwards,  by  a  deed  of  gift, 
made  over  to  Rajessuree  a  portion  of  what 
had  been  given  to  him  by  his  sister.  Wooma 
Dabea,  the  other  widow,  put  forward  a  writ- 
ten authority  from  her  deceased  husband  to 
adopt  a  son,  by  virtue  of  which  she,  in  or  be- 
fore the  year  1219,  adopted  Issen  Chunder, 
who  attained  his  majority  in  1237,  and  died 
in  1246,  leaving  his  widow,  the  plaintiff  in 
this  suit,  and  his  adoptive  mother  Wooma 
Dabea,  him  surviving.  Wooma  Dabea  died  in 
1264,  leaving  her  daughter  Rajessuree,  who, 
with  her  two  sons,  are  the  defendants  in  the 
suit.  That  Comul  Lochun  igave  his  widow, 
Wooma  Dabea,  authority  to  adopt  a  son,  and  that 
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she  adopted  Issen  Chunder,  must  now  be 
taken  as  fully  established.  The  document 
itself  conferring  the  authority  was  produced 
in  Court  by  Wooma  Dabea  in  a  suit  many 
years  afgo,  where  it  was  allowed  to  remain, 
and  has  since  been  lost.  Its  terms  have 
not  been,  and  perhaps  cannot  now  be,  pre- 
cisely ascertained.  The  Principal  Sudder 
Ameen,  who  first  tried  the  suit,  and  dis- 
posed of  it  in  a  judgment,  which  is  for  the 
most  part  based  on  sound  reasons,  and  on 
grounds  more  satisfactory  to  us  than  those 
given  by  the  Lower  Appellate  Court  in 
the  judgment  by  which  this  decision  was 
reversed,  came  to  the  conclusion  that  the 
document  contained  a  provision  giving  to 
Wooma  Dabea  a  right  to  retain  the  pro- 
perty for  her  life,  and  postponing  the  right 
of  the  adopted  son  to  hold  the  property 
until  his  mother's  death.  It  is  clear  that 
Wooma  Dabea  had,  in  fact,  'after  the  adop- 
tion, and  after  the  majority  of  the  adopted 
son,  continued  in  possession  of  the  pro- 
pertji^  and  that  she  held  the  property  until 
her  death.  On  her  death  her  daughter,  the 
defendant  Rajessuree,  obtained  possession. 
Before  her  death  Wooma  Dabea  and  the 
plaintiff  were  parties  to  a  proceeding  before 
the  Magistrate  under  Act  IV.  of  1840,  in 
which  the  plaintiff,  asserting  that  her  hus- 
band had  held  possession  as  an  adopted  son, 
and  that  she,  by  his  death,  had  succeeded 
to  the  possession,  claimed  to  be  either 
maintained  in,  or  restored  to,  the  possession 
of  which  she  alleged  that  Wooma  Dabea  had 
deprived  her. 

A  document  called  a  "  razeenamah,"  dated 
the  12th  August  1832,  was  produced  by 
Wooma  Dabea  in  that  proceeding.  This  do- 
cument had  been  filed  by  Issen  Chunder  in  a 
suit  brought  by  him  in  1832  against  Rajes- 
suree for  some  part  of  the  property  left  by 
Comul  Lochun  (which  his  widow  Shoobadiah 
had  given  to  her  brother  Bissessur,  and  he 
had  afterwards  given  to  Rajessuree),  and 
contained  a  statement  by  him  that  he  had  no 
right  of  suit  in  respect  of  the  property  dur- 
ing the  life-time  of  Wooma  Dabea.  The 
Magistrate  was  satisfied  that  Wooma  Dabea 
held  possession,  and  that  her  possession  must 
be  maintained.  Hurrosoondery*s  (the  pre- 
sent plaintiff's)  statements  on  that  occasion, 
that  her  husband  was  in  possession,  and  that 
she  had  succeeded  to  his  possession,  and  that 
the  razeenamah  was  a  spurious  document 
which  had  never  been  filed  by  her  husband, 
were  all  disbelieved. 

The  suit  rfow  before  us  was  insti- 
tuted for  the  recovery  of  the  land.    As  to 


the  portion  of  it  which  had  been  acquired 
by  the  defendants,  and  previously  by  Bisses- 
sur under  a  deed  of  gift,  the  Principal  Snd- 
der  Ameen  decided  the  plaintiff's  suit  was 
barred  by  limitation,  and  this  part  of  his  de- 
cree is  admittedly  correct,  and  is  not  disputed. 

The  remainder  of  the  land  was  decreed  to 
the  plaintiff,  on  the  ground  that  Wooma. 
Dabea's  authority  to  adopt,  and  the  adpption 
of  the  plaintiff's  husband  having  been  estab- 
lished, the  plaintiff,  as  his  heir,  was  entitled 
to  obtain  possession  of  the  property  upon 
the  determination  of  the  life-interest  whicb 
was  given  to  Wooma  Dabea.  This  decision 
was  reversed  by  the  Judge.  The  ground  of 
the  reversal  is  thus  slated  in  his  judgment:— 
"  The  plaintiff  was,  I  consider,  bound  to 
"  bring  her  action  for  reversal  of  the  Magis- 
"  trate's  order  and  recovery  of  possession  of 
"  the  property  in  the  form  in  which  she  had 
'*  propounded  her  case  before  the  Magistrate. 
"By  the  present  laM-,  A6t  XIV,  of  1859, 
"  which  governs  this  case,  she  had  three  yea« 
**  to  bring  her  action  from  ihe  date  of  the 
*•  Magistrate's  order,  which  was  passed  in  1856, 
"  whereas  this  suit  was  instituted  in  1861. 
"  She  is,  therefore,  beyond  time,  and  her  case 
**  must  be  dismissed." 

The  Judge  considered  that  the  plaintiff 
must  abide  by  the  title  which  she  had  set 
forth  in  the  dispute  before  the  Magistrate, 
that  is,  that"  her  husband  being  in  possession 
as  the  adopted  son  of  Comul  Lochun,  she 
had  succeeded  to  the  possession  after  her 
husband's  death;  and,  further,  that  her  suit 
must  be  regarded  as  a  parly  bound  by  an  o^ 
der  respecting  the  possession  of  property 
made  under  A6t  IV.  of  1840,  to  recover  ibc 
property  comprised  in  the  order  (Aft  XIV. 
of  1859,  Section  i.  Clause  7).  On  a  special 
appeal  to  this  Court,  the  Judge's  decision 
was  reversed,  and  the  case  remanded  for 
trial.  It  has  again  been  decided  in  the  de- 
fendant's favor,  the  Judge  stating — '*I  am 
"  inclined  to  think  that  Issen  Chunder,  fot 
"  some  purpose  or  other,  it  would  be  as  impo^ 
"  sib le  as  useless  to  conjecture  what,  did  r^ 
"  nounce  in  favor  of  his  adoptive  mother  ibc 
**  patrimony  which  was  his  by  right  on  attain- 
**  ment  of  majority,  and  that  conseqaenilf 
'*  plaintiff  has  lost  all  title  by  effluxion  of  time 
"  to  succeed  to  it  as  his  heir.'* 

The  Judge's  former  decision  held  that  the 
suit  was  barred  by  the  three  years'  limita* 
lion.  It  was  on  that  point  of  law  atone 
that  the  case  was  argued,  and  decided  by 
us  in  special  appeal.  But  the  Judge  ai» 
commented  on  a  portion  of  the  judgment 
of  the  Court  of  first  instance,  which  declai '^ 
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the   right   of    the    plaintiff    as   heir  to   her 
hasband,  to  succeed  to  the  property  upon 
the  death  of  Wooma  Dabea.     The  Principal 
Sadder    Ameen's    finding    that    the    untto- 
muttee  puttro    contained    a    provision    that 
Wooma  Dabea  should  retain  possession  dur- 
ing her  life-lime   was  not  questioned ;   but 
^the  Judge   intimated   his   opinion   that   the 
right  of  Issen  Chunder,  the  adopted  son,  was 
contingent  on  his  surviving  Wooma  Dabea; 
and  that,  as  he  died  before  her,  the  inherit- 
j  ance  lapsed,  and  the  plaintiff  took  nothing. 
i  This  part  of  the  judgment  of  the   Lower 
Appellate    Court    was    not    noticed    in   our 
.decision,  nor  was  it,  we  believe,  the  subject 
of  any  argument  before  us  ;  but  it  is  referred 
to  in  the  Judge's  second  decision,  which  is 
DOW  before  us  in  special  appeal.     From  this 
last  decision  we  learn  that  the  Judge  has, 
Jince  the   remand,    satisfied    himself    from 
the  evidence    that    the    unnomuttee   puttro 
contained    such    a    provision.     Whether    it 
did  or  not,  the  plaintiff's  suit  naust,  in  the 
Judge's  opinion,  be  dismissed ;   in  the  for- 
mer case,    because    the    interest    of    Issen 
Chander  was   contingent  on   his   surviving 
Wooma  Dabea,  and  failed  by  his  death  in 
ker  life-time ;    and,  in   the  latter  case,   for 
'the  reason  stated  in  the  above-quoted  pas- 
I  sage  of   the   judgment,    which   we  under- 
•itand  to  be  in  effect  that  her  suit  is  barred  by 
imitation.     We  cannot,  in  a  special  appeal, 
^<|uesiion  the  conclusions  of  the  Lower  Courts 
from  the  evidence.     We  can  only  interfere 
with  their  decision  of  matters  of  fact,  if  there 
las  been  a  substantially  defective  investiga- 
tion leading  to  an  erroneous  decision  of  the 
mit  upon  the  merits.     We  are  not  satisfied 
with  the  Judge's  mode  of  treating  that  por- 
"fion  of  the  evidence  (for  the  first  time  taken 
ijnto  consideration  by  him  after  the  remand, 
k  would  seem)  which  relates  to  the  exist- 
tnce  in  the   unnomuttee  puttro  of  the  pro- 
vision giving   a   life-estate  to   Wooma   Da- 
^wa.    The  adoption  of  Issen  Chunder,  and 
.that  he  attained  his  majority,  were   estab- 
;|ished.     It   was  also  clear  that   his  adopt- 
ive mother,  Wooma  Dabea,  in  fact,  continu- 
^   in    p)ossession    of    the    property.    The 
Principal   Sudder  Ameen  thought  that  her 
possession  was  to  be   referred  to   the   pro- 
;Vision  in  the  unnomuttee  puttro^  which  enti- 
;tied  her   to   retain   possession   for  her  life. 
The  only  other  modes  of  accounting  for  her 
possession  were  that  she  held  possession  ad- 
versely to  Issen   Chunder,  or  that   he   had 
consented    to    her    retaining    the    property. 
»sen  Chunder  himself,  in  the  razeenamah 
■which  was  admittedly  given  by   him,  had 


stated  that  her  possession  was  by  virtue  of 
the  provision  in  the  unnomuttee  puttro, 
Wooma  Dabea  had  herself  adduced  this 
written  acknowledgment  by  Issen  Chunder 
to  support  her  case  before  the  Magistrate. 
The  Judge  disposes  of  this  important  evi- 
dence by  the  remark  that  "  Issen  Chunder, 
"  for  some  purpose  or  other,  it  would  be  as 
"  impossible  as  useless  to  conjecture  what, 
"did  renounce  in  favor  of  his  adoptive 
"  mother  the  patrimony  which  was  his  by 
"  right  on  attainment  of  majority."  And  ^le 
set  aside  the  razeenamah  with  the  observa* 
tion  that  the  plaintiff  had  at  one  time  "  re- 
"  pudiated  the  document  on  the  authenticity 
"  of  which  her  claim  entirely  depends,  and 
"her  denial  neutralizes  the  force  of  her 
"  husband's  admission."  The  plaintiff's  con- 
duct in  asserting  inconsistent  claims,  and  sup- 
porting them  by  falsehoods,  may  naalerially 
affect  her  credit,  and  may  justly  expose  her 
to  punishment  if  her  misconduct  falls  within 
reach  of  the  Penal  Law.  But  she  is  never- 
theless entitled  to  obtain  from  the  Court  a 
fair  hearing  of  her  suit,  and  a  due  considera^ 
tion  of  the  evidence.  The  statement  by 
Issen  Chunder  in  the  razeenamah,  and  the 
use  of  that  document  subsequently  by  Woo- 
ma Dabea,  was  independent  evidence  of  an 
important  kind,  which  could  not  be  set  aside 
or  affected  by  any  falsehood  which  the  plaint- 
iff may  have  resorted  to  in  the  proceedings 
before  the  Magistrate.  AgSin,  the  fact  that 
Wooma  Dabea's  possession  of  the  property 
continued  after  her  adopted  son's  majority, 
with  the  important  bearing  of  that  fact  on 
the  Principal  Sudder  Ameen's  conclusion 
that  a  provision  giving  her  a  life-interest 
was  contained  in  the  unnomuttee  puttro ^  re- 
quired a  fuller  consideration  than  the  Judge's 
remark  that,  "  for  some  purpose  or  other,  it 
"  would  be  as  impossible  as  useless  to  con- 
"jecture  what,  Issen  Chunder  renounced 
"the  property  in  favor  of  his  adoptive  mo- 
"  ther."  The  probability  of  a  voluntary  re- 
nunciation by  an  adopted  son  of  the  whole  ' 
of  the  property  in  favor  of  his  adopting 
mother  was  a  most  important  consideration, 
especially  when  viewed  with  his  statement 
in  the  subsequent  razeenamah. 

Ahhough  we  are  of  opinion  that  the 
Judge's  investigation  is  substantially  defect- 
ive in  this  respect,  we  think  the  case  may 
be  decided  without  the  necessity  of  a  fur- 
ther remand.  If  the  adopted  son,  on  attain- 
ing his  majority,  allowed  his  mother  to  con- 
tinue in  possession  of  the  property,  it  is 
clear  upon  the  admitted  evidence  that  he  re- 
linquished to  her  only  the  possession  for 
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her  life ;  and  that,  subject  to  such  posses- 
sion by  her,  the  property  remained  his,  and 
on  his  death  to  his  widow,  who,  upon  the 
death  of  Wooma  Dabea,  became  entitled  to 
obtain  possession.  This  is  on  the  assump- 
tion that  the  deed  did  not  contain  the  dis- 
puted provision.  If  the  deed  contained 
such  a  provision,  its  legal  operation  would 
be  (unless  expressed*  in  very  special  terms 
such  as  we  should  not  be  justified  in  as- 
suming) to  give  to  the  adopted  son  a  vested 
right  to  the  estate,  postponing  his  actual 
enjoyment  of  the  profits  until  the  widow's 
death.  In  either  view,  the  estate  was  his, 
and  passed  to  his  widow  upon  his  death. 

The  Judge  cites  authorities  to  show  that 
.a  widow  does  not  represent  her  husband 
in  respect  of  succession  to  an  estate  which 
would  have  devolved  upon  her  husband,  had 
he  outlived  its  owner,  but  can  only  take,  as 
her  husband's  heir,  such  properly  as  he  pos- 
sessed or  was  entitled  to  when  he  died. 
The  rule,  as  stated,  cannot  affect  the  present 
case,  in  which  the  interest  of  the  adopted 
son,  at  the  time  of  his  death,  was  not  merely 
the  expectant  interest  of  an  heir,  nor  an  in- 
terest contingent  on  his  outliving  his 
mother  (as  the  Judge  supposes),  but  a  vested 
and  absolute  interest  in  the  properly  post- 
poned in  enjoyment  during  the  life-time  of 
Wooma  Dabea.  Whatever  may  bethe precise 
extent  and  meaning  of  the  doctrine  of  the 
Hindoo  law,  that  a  widow  succeeding  as  heir 
to  her  husband  cannot  recover  property  of 
which  he  was  not  possessed,  it  is  inapplica- 
ble when  the  husband  has  a  vested  interest 
under  a  will  or  deed,  the  actual  enjoyment 
being  postponed  {see  54  Moore's  Indian 
Appeals  176). 

We  reverse  with  costs  the  judgment  of 
the  Lower  Appellate  Court,  and  affirm  the 
Principal  Sudder  Ameen's  judgment. 


The  3rd  May  1865. 
Present : 
The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

AllUTial  lands— Proof  of  title— Gozeshta 

rights. 

Case  No.  426  of  1864, 
Regular  Appeal  from  a  decision  pased  by  the 
Principal  Sudder  Ameen  of  Shahabad,  dated 
the  26th  August  1864. 
Mem  Rakhan  Roy  and  others  (Plaintiffs), 

Appellants, 
J       versus 
Ram  Dhyan  Misser  and  others  (Defendants), 

Respondents, 


Bahoos  Mohesh  Chunder  Chowdhry  and 
Dwarkanath  Mitter  for  Appellants. 

Moonshee    Ameer    Ali   and    Bahoos  Kalet 
Mohun  Doss,  Onoocool  Chunder  Mooker- 
fee,    and    Unnoda   Per  shad  Banerjee   Ux 
Respondents. 

The  plaintiff  and  the  defendant  both  claimed  posse- 
sion of  certain  lands  under  grants  from  A,  the  zemindar.  * 
A  supported  the  plaintiff's  case,  and  wholly  repB^iltd 
and  denied  the  defendant's  title.  The  defendaot  Mt 
Leinsr  able  to  prove  his  title — Held  that  plaintiff  was 
entitled  to  a  decree. 

We  are  of  opinion  that  the  judgment 
appealed  against  ought  to  be  reversed. 

The  suit  is  for  possession,  of  certain  char 
lands.  The  plaintiffs  (the  appellants  in  this 
Court)  claim  under  a  lease  from  the  admitted 
proprietor  of  the  lands,  Maharajah  Mohessor 
Bux  Singh.  The  respondents  also  make  their 
title  through  the  Maharajah,  claiming  the 
lands  as  part  of  their  dinc^%\j2\  gozeshta  lan^ 
held  by  them  and  their  ancestors  for  sevezal 
generations.  Their  case  is  that  a  portioB 
of  their  gozeshia  lands  disappeared  and 
was  lost  to  them  by  diluvion ;  but  that  the 
disputed  ground  is  the  re-formation  of  thest 
very  lands,  and  therefore  that  they  were 
entliled  to  resume  possession  of  them,  at 
they  did,  as  soon  as  ihey  became  fit  for  col- 
tivation.  The  Maharajah  is  a  party  to  the 
suit,  and  has  filed  a  written  statement,  sup- 
porting the  appellant's  title,  and  denying 
that  of  the  respondents. 

The  Lower  Court  considered  that  the  de- 
fendants had  sufficiently  proved  the  goinM 
title  set  up  by  them,  and  dismissed  the  stnti 
We  think  that  the  defendant's  title  is  ow 
proved,  and  that  the  plaintiffs  are  entiikdj 
to  judgment.  ; 

As  all  the  claimants  admittedly  daimj 
through  the  Maharajah,  and  as  he  supports 
the  lease  granted  by  him  to  the  plaintifi^j 
and  repudiates  the  title  of  the  defendants,' 
it  was  clearly  necessary  for  the  defendants 
to  prove  their  case  fully  and  distinctly*; 
This  they  have  not  done.  If  they  hw; 
really  held  these  lands  in  the  manner  a^, 
leged  by  them,  they  must  have  been  abtej 
to  produce  some  kind  of  documentary  cvi* 
dence  to  prove  their  having  done  so,  and, 
also  to  prove  what  land  in  particular  it  vas 
that  they  did  possess.  But  we  have  no  d 
meniary  evidence  to  go  upon,  and  there  iS; 
absolutely  no  precise  or  detailed  evidence 
at  all  as  to  the  possession,  dilmio^ 
re-formation,  and  re-possession  of  the 
which  the  defendants  are  supposed  to 
occupied  prior  and  subsequent  to  tbe^  ^ 
luvion.    There  \^  no  reliable  proof,  in  W 


W«50 


Civil 


THB  WBBXLY   RB?ORTSR^ 


Rulings. 


J*S 


to  support  the  case  of  the  defendants,  save 
the  vague  statements  of  a  series  of  witnesses, 
Mfho  say  severally  that  the  defendants  did 
br  many  years  have  gozeshta  lands,  that 
Ihey  were  lost  by  diluvion,  and  that  the 
lands  now  in  dispute  are  a  re-formation  of 
those  very  lands.  It  is  true  a  few  receipts  for 
rent  have  been  put  in ;  but  they  are  so  few  in 
Bomber,  and  of  such  recent  date,  and  for  such 
imail  amounts,  that  they  do  little  or  nothing 
towards  establishing  that  which  the  defend- 
ants have  to  prove. 

The  Lower  Court  considered  that  the  Ma- 
harajah had,  in  certain  former  proceedings, 
admitted  that  the  defendants  held  the  land 
\si  the  manner  now  alleged  by  them,  and 
the  Court  placed  much  reliance  on  this  ad- 
mission. No  doubt,  if  the  Maharajah  had 
been  proved  ever  to  have  admitted  the  de- 
fendants' title  as  gozesktadars,  it  would 
have  gone  far  to  prove  their  case  now. 
But  in  none  of  the  proceedings  referred 
to  can  we  find  an  admission  of  there  having 
ever  been  any  title  whatever  in  the  defend- 
ants. We  have  heard  all  the  papers  read, 
and  can  find  no  admission  favorable  to 
the  defendants. 

In  the  absence  of  any  admission  by  the 
Maharajah  of  the  defendants  having  ever  had 
any  gozeshta  rights,  in  the  absence  of  any 
precise  or  satisfactory  documentary  evidence 
that  such  rights  ever  existed,  or  that  defend- 
ants had  possession  under  them  of  the  lands 
in  dispute  prior  and  subsequent  to  their 
diluvion,  and  in  the  face  of  the  Maha- 
iBjah's  express  denial  that  any  such  rights 
lexist,  we  think  it  impossible  to  hold  the  defend- 
ants' case  to  be  proved  merely  on  the  very 
vague  and  unsatisfactory  general  statements 
made  by  the  witnesses  who  were  examined. 
We,  therefore,  reverse  the  decision  of  the 
Lower  Court,  and  give  judgment  in  favor  of 
the  plaintiffs  with  costs. 

Other  pleas  were  argued  in  the  course 
E>f  the  hearing,  but,  under  the  circumstances 
above  set  forth,  ft  becomes  unnecessary  to 
lotice  them  further. 


The  4th  May  1865. 

Present : 

Fbe  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges* 

oint  imdlvided  property—Suit  by  one  co-pro- 
ticietor  (to  cancel  meeras  pottan  and  recoyer 
Bis  slMire)-*-PossesskHi— Perpetual  leases  (I7 
Guardians). 


Case  No.  3610  of  1864. 

Special  Appeal  from  a  decision  passed  by  ike 
Principal  Sadder  Ameen  0/ Dacca f  dated  the 
12th  September  1864,  affirming  a  decision 
passed  by  the  Moonsiff  of  that  District^  dated 
the  24th  November  1863, 

Oddoyto  Chunder  Koondo  (one  of  the  De- 
fendants), Appellant^ 

versus 

Prosunno  Cooniar  Bhuttacharjee  (Plaintiff), 
and  others  (Defendants),  Respondents, 

Baboo  Obhoy  Churn  Bose  for  Appellant. 

None  for  Respondents. 

A  decree  in  favor  of  one  co-proprietor  of  joint  un- 
divided talook,  suing-  alone  to  cancel  a  meeras  pottah 
granted  during  his  minority,  and  to  recover  his  share  of 
property,  does  not  necessarily  give  actual  manual  pos- 
session of  the  share,  but  only  the  right  to  collect  the 
rents  of  that  share  direct  from  the  ryots  irrespective  of 
the  pottah. 

A  guardian  cannot  grant  his  ward's  lands  in  perpetuity 
except  on  clear  proof  of  benefit  to  the  minor. 

This  was  a  suit  on  the  part  of  one  of  a 
number  of  co-proprietors  of  a  talook  to  can- 
cel a  meeras  pottah  held  by  the  defendants, 
and  to  recover  his  share  of  the  property. 
The  other  shareholders  refused  to  join  in  the 
suit,  and  were  made  defendants. 

The  special  respondent  was,  it  appears,  a 
minor  at  the  time  the  pottah  was  given, 
and  his  guardian  joined  the  other  proprie- 
tors in  the  conveyance. 

The  Principal  Sudder  Ameen  held  that 
the  plaintiff  was  not  bound  by  the  pottah, 
and  decreed  to  him  his  share  of  the  land, 
with  wasilat. 

It  is  urged  in  special  appeal  (i)  that,  as 
the  talook  was  a  joint  undivided  property, 
the  decree  given  by  the  Lower  Appellate 
Court  is  imp'osslble  of  execution;  and  (2) 
that,  as  the  special  appellant  purchased  for 
a  valuable  consideration  bond  fide  of  the 
ostensible  proprietors,  he  cannot  now  be  turned 
out  of  his  rights  by  the  special  respondent, 
whose  guardian  agreed  in  the  transfer  of  the 
land. 

With  regard  to  the  first  objection,  we 
think  that  the  special  appellant  has  mistaken 
the  meaning  of  the  Lower  Court's  decision. 
The  plaint  was  not  for  actual  manual  pos- 
session of  a  2  annas  13  gds.  i  c.  i  krant 
share  of  the  talook,  but  for  the  right  to 
collect  rents  from  that  share  direct  from  the 
ryots  irrespective  of  the  meerasee  pottah. 
There  would  be  no  difficulty  in  executing  a 
decree  of  this  sort.  Manual  possession  of 
the  share  could  not,  of  course;  be  given  with- 
out the  talook  being  partitioned  by  butwara; 
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but  a  share  of  the  rents,  as  collected  direct 
from  the  ryots,  might  pass  by  decree,  and 
this  is  what  the  Principal  Sudder  Ameen 
has  awarded.  He  has  cancelled  the  meera- 
see  pottah  so  far  as  regards  the  special 
respondent,  which  is  the  same  thing  as  giv- 
ing the  latter  the  privilege  of  dealing 
"direct  with  his  tenants  without  the  interven- 
tion of  a  middleman  in  the  shape  of  a 
meerasdar. 

With  regard  to  the  second  objection,  we 
observe  that  a  guardian  would  have  no  right 
to  give  away  his  ward's  land  in  perpetuity, 
unless  on  the  most  distinct  proof  that  his 
doing  so  would  benefit  the  minor.  In  the 
present  instance,  so  such  proof  is  afforded. 
No  assertion  is  even  made  that  such  was  the 
reason  of  the  transfer;  and,  under  these 
circumstances,  the  presumption  would  be 
against  the  guardian's  bona  fides y  and  there 
would  be  nothing  to  bind  the  wards  when 
he  becgime  to  age,  from  disputing,  with  a 
view  to  cancelment,  any  such  unwarranted 
engagement. 

We  dismiss  the  appeal  without  costs,  as  the 
special  respondent  has  not  appeared. 


The  4th  May  1865. 

Present : 

'  The  Hon'ble  E.  Jackson  and  F,  A.  Glover, 

Puisne  Judges. 

Enhancement  of  rent — Summary  decrees  (no 
proof  of  variation). 

Case  No.  3639  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 

'     Additional  Judge  of  Jessore^  dated  the  loth 

September  1864^  affirming  a  decision  passed  by 

the  Principal  Sudder  Ameen  of  that  District, 

dated  the  jist  July  1862. 

Kalee  Kant  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Bibee  Ashrufoonissa  and  others  (Defendants), 

Respondents, 

Baboos  Anund   Chunder   Gossal  and   Aur- 
singh  Narain  Mitter  for  Appellants. 

Baboo  Greeja  Sunkur  Mojoomdar 
for  Respondents. 

In  a  suit  for  enhancement,  ex  parte  summary  decrees 
•  are  not  satisfactory  proof  that  a  variation  has  taken 
place  in  the  amount  of  the  rent  paid. 

This  was  a  suit  for  enhancement  of  rent. 
The  Judge  h^s  found  that  the  tenure  is  of 
very    ailcienl    origin,    and    the    rent    has 


remained  unchanged  from  long  before  the 
Decennial  Settlement. 

The  plaintiff,  on  special  appeal,  points  oot 
that  he  had  produced  ex  parte  summary  de- 
crees, and  a  petition  put  in  by  the  tenants  in 
execution  of  one  of  those  decrees,  admitting 
the  liability  under  it,  and  showing  that  the 
rent  had  varied. 

The  Judge  distrusts  his  alleged  admission, 
and  rejects  the  summary  decrees  as  no  proof 
that  any  real  variation  had  taken  place  in 
the  amount  of  the  rent  paid.  And  ve 
think  he  is  quite  right  to  do  so.  It  is  most 
improbable  that  the  tenants  would,  under  the 
circumstances,  have  allowed  their  right  to 
fall  in  abeyance;  and  it  is  most  likely  that 
the  proceedings  in  question  were  secret, 
fraudulent,  and  carried  on  in  the  absence  of 
the  tenants. 


The  4th  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A.  Glover, 

Puisne  Judges. 

Widov7  (claims  to  property  left  by) — Onus  pro- 

bandi— Adoption. 

Case  No.  452  of  1864. 

Regular  Appeal  from  a  decision  passed  By  Baboo 
Anund  Chunder  Banerjee^  Principal  Sudder 
Ameen  of  Rajshahye,  dated  the  tith  Septtnt* 
ber  1864, 

Bissessur  Chuckerbutty  and  others  (Plaintiffs). 

Appellants,  " 

versus 

Ram  joy  Mojoomdar,  guardian  of  Chundei 
Nath,  alias  Ram  Chunder  Chuckerbal^^ 
and  others  (Defendants),  Respondents. 

Baboos  Dwarkanath  Mitter  and  Mohinet 
Mohun  Roy  for  Appellants. 

Baboos  Gopal  Lall  Mitter  and  Mohcndro 
Lai  Shome  for  Respondents. 

Suit  laid  at  Rs.  22,749-0  as.  1 1  gds.  2  c. 

When  a  widow  dies  possessed  of  property,  it  is  litf 
those  who  claim  it  adversely  to  the  natural  bdrs  nA 
against  the  presumption  that  the  widow  has  acqoiretfa 
least  the  nucleus  from  her  husband  to  prove  tbflU 
special  pleas,  and  to  show  that  it  came  into  ber  hav4^ 
from  other  sources. 

In  a  suit  by  the  natural  heirs,  if  the  defendant  sets  1^ 
a  preferential  hereditary  ri{fht  by  virtue  of  adoption,  m 
must  prove  his  adoption. 

This  was  a  suit  to  recover  certain  real  wi 
personal  property,  valued  at  Rs.  22,749^ 
1 1  i  gds.,  by  setting  aside  an  alleged  adoptior 

f 


1865.] 


Civil 


TMX  WSBKLT  RXPORTSR. 


J^ulingt. 


327 


The  following  genealogical  table  will  assist 
the  consideration  of  this  case : — 

Luckhee  Narain. 


I 
Bhowanee  Pershad 


Haradhun — Shecboo 
Soonduree 


Sheeb  Pershad. 
Ram  Soondur. 


Ram  Chunder  Chucker- 
batty  adopted  son — ^by 
Iiis  guardian  Ram  Joy 
Moxoomdar,  Defendant. 


CO  s* 


I 
5  "** 


% 

ft  s 

ft  Q 


Luckhee  Narain,  the  common  ancestor, 
lad  two  sons,  Bhowanee  and  Sheeb ;  the 
former  left  one  son,  Haradhun,  who  died  in 
1^33.  leaving,  as  is  alleged,  his  widow  Sheebo 
iSoonduree  with  power  to  adopt.  She  died 
in  1260,  having  exercised  that  power  in  1257 
in  favor  of  Ram  Chunder. 

The  plaintiflFs  in  this  suit  (appellants  be- 
fore us)  claim  to  succeed  to  the  property  left 
by  their  cousin  Haradhun  through  their 
father  Ram  Soondur  as  nearest  of  kin,  and  to 
recover  that  property  from  the  hands  of  Ram 
[Chunder,  on  the  ground  that  the  adoption 
was  never  made. 

The  defendant  pleaded  the  adoption  by 
Sheebo  Soonduree,  and  that,  as  the  plaintiffs 
had  not  sued  within  twelve  years  of  its  date, 
they  were  barred  by  limitation  ;  and  added 
Haradhun  died  possessed  of  no  property 
ond  a  few  utensils  and  a  dwelling-house, 
lich  were  appropriated  on  his  death  by 
er  parties ;  and  that  all  the  property  now 
suit,  save  a  lo-anna  share  of  Pergunnah 
lahapore,  which  was  given  to  him  by  his 
tber-i^aiaw,  Kalee  Chunder  Bhoonick,  was 
ffed  partly  by  his  adoptive  mother, 
bo  Soonduree,  with  her  own  streedhun, 
tey  given  her  by  her  relative  Ranee  Huree 
and  partly  by  himself  after  her  death. 
The  Principal  Sudder  Ameen,  after  dispos- 
of  the  plea  of  limitation  against  the 
[endant,  held  that,  as  the  plaintiffs  had  not 
«h!e  to  show  that  Haradhun  died  pos- 
d  of  mny  property,  the  present  suit 
Id  not  He,  and  that  no  enquiry  into  the 
;r  points  at  issue  was  necessary. 
.Both  parties  appeal  against  this  order; 
plaintifiFs  appeal  regularly,  and  the  de- 
lant   pleads    an   objection    under    Sec- 

.     348. 

IK  The  latter  may  be  disposed  of  very  short- 

The  defendant's  argument  is  that,  as  the 

intiffs  admit  that  the  adoption  took  place 

1257,  and  that  this  suit 'was  not  brought 

more  than  twelve  years  from  that  date, 

are  therefore  out  of  time. 


But  this,  we  observe,  is  untenable  ;  for,  so 
far  from  the  plaintiffs  admitting  that  the 
adoption  took  place  in  1257,  they  deny  that 
any  adoption  took  place  at  all.  And  a^the 
Principal  Sudder  Ameen  has  not  taken  the 
question  into  consideration,  and  has  passed 
no  judgment  upon  it,  the  point  as  to  whe- 
ther there  was  or  was  not  an  adoption  of  the 
defendant  Ram  Chunder  is  altogether  un- 
disposed of,  and,  that  being  so,  it  is  clearly 
impossible  to  adjudicate  on  the  question  of 
limitation,  which  depends  wholly  and  solely 
upon  it.  Moreover,  supposing  the  facts  to 
be  as  stated,  Ram  Chunder's  right  would  not 
accrue  till  after  Sheebo  Soondulee's  death, 
from  which  date  the  plaintiffs  are  undoubt- 
edly within  time.  So  that  in  no  point  of 
view  is  the  objection  tenable. 

The  plaintiffs  appeal  on  the  ground — 
(i)  That,  as  they  are  the  legal  heirs  of  Sheebo 
Soonduree  as  well  as  of  her  husband  Hara- 
dhun, their  title  to  succeed  could  only  be 
defeated  by  the  defendant  proving  his 
adoption ;  and  that,  as  the  Principal  Sudder 
Ameen  has  not  tried  this  issue,  his  judgment 
is  incomplete,  and  his  decree  cannot  stand. 

(2.)  That  the  Principal  Sudder  Ameen 
was  wrong  in  throwing  upon  them  the  onus 
of  proving  that  the  property  in  suit  had  been 
acquired  by  Haradhun,  instead  of  calling 
upon  the  defendant  to  support  his  special 
plea  that  it  was  acquired  by  Sheebo  Soon- 
duree with  her  own  '  streedhun' ;  and 

(3.)  That,  even  if  it  were  shown  to  be 
wholly,  or  in  part,  her  'streedhun,'  plaint- 
iffs would,  on  the  failure  of  proof  of  the 
adoption,  be  the  preferential  heirs  to  it  as 
such  streedhun,  and  that,  therefore,  without' 
enquiry  into  the  fact  of  the  adoption,  no  part 
of  the  case  could  be  decided. 

We  think  that,  on  the  whole  pleadings, 
there  can  be  no  doubt  that  the  plaintiffs 
sued,  not  only  as  the  nearest  of  kin  to 
Haradhun,  and  therefore  entitled  to  succeed 
to  his  property,  but  as  heirs  to  Sheebo 
Soonduree  also — /.  e,,  claiming  to  follow 
what  had  been  Haradhun's  into  the  hands 
of  Sheebo  Soonduree,  and  what  she  might 
have  died  possessed  of,  either  through  her 
husband  directly,  or  by  her  own  exertions 
based  upon  what  she  had  succeeded  to  from 
her  husband  as  nearest  reversioners;  and 
we  think  also  that,  under  the  circumstances, 
the  presumption  of  law  that  the  property  left 
by  Sheebo  Soonduree  was  acquired  either 
directly  from  that  left  to  her  by  her  hus- 
band, or  indirectly  by  specul?;ing  with  that 
property  as  a  nucleus,  and  so  increasing  it, 
it  in  the  appellants'  favor ;  and  that,  when 
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a  Hindoo  widow  dies  possessed  of  property, 
it  is  for  those  who  claim  it  adversely  to  the 
natural  heirs  and  against  the  presumption 
fully  to  prove  their  special  pleas,  and  to  show 
that  it  came  into  the  widow's  hands  from 
other  sources. 

In  the  present  case  it  was  for  Ram  Ghun- 
der  to  prove  that  the  nucleus  of  the  property 
now  sought  to  be  recovered  was  Sheebo 
Soonduree's  *  streedhun/ 

But,  even  were  it  proved  that  Sheebo  Soon- 
duree  formed  this  nucleus  herself,  and  was 
in  no  way  indebted  to  her  husband's  estate 
for  it,  still  the  Principal  Sudder  Ameen's 
decision  would  be  equally  incomplete,  inas- 
much as  the  respondent  could  have  no  pos- 
sible claim  to  it  unless  he  proved  his  adop- 
tion; and,  although  the  Principal  Sudder 
Ameen  laid  down  two  issues  affecting  the 
question,  he  decided  neither  of  them.  (There 
is,  we  observe,  some  mention  of  a  will  in  the 
pleadings ;  but,  as  it  has  not  been  produced, 
and  has  formed  no  ground  of  the  Lower 
Court's  decision,  we  need  not  notice  it  here.) 


We  think,  therefore,  that  the  case  must  be 
remanded,  on  the  ground  that,  as  the  appel- 
lants sued  as  heirs  both  of  Haradhnn  and 
Sheebo  Soonduree,  and  as  at  least  the  nucleus 
of  the  property  now  in  suit  w^as  in  Sheebo 
Soonduree's  possession  during  her  life-time, 
the  defence  to  the  action  is  a  prefereatia, 
hereditary  right,  and  that  the  respondent! 
who  asserts  that  right  in  consequence  of  lus 
adoption,  must  prove  that  adoption. 

If  this  be  proved  in  favour  of  the  respond* 
ent,  the  case  would  go  no  farther,  and  the 
respondent  will,  of  course,  be  entitled  to 
succeed  to  the  whole  of  his  adoptive  fatb^^s 
and  mother's  property.  If  not,  the  qaestioa 
of  streedhim  will  have  to  be  considered,  bov 
much  of  the  property  was  Sheebo  Soondaree'a 
own  particular  property ;  and  then,  furtber, 
the  point  whether  or  no  the  appellants  an 
not  the  preferential  heirs  of  that  streedban, 
and  of  all  acquired  by  it,  or  to  whal 
extent. 

Costs  will  follow  the  result 
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The  4th  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 

Justice,  and  the  Hon'ble  Shumbhoonaih 

Pundit,  Puisne  Judge. 

Admissions  (How  lonp:  and  how  far  binding) — 
Onus  Probandi  (Ameen's  report). 

Case  No.  2290  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
H,  B,  Lawford,  OfficiatitJg  Additional  Judge 
of  Jessore,  dated  the  21st  May  1864,  reversing 
a  decision  passed  by  the  Moonsiff,  exercising 
ike  powers  of  a  Deputy  Collector  of  that 
District,  dated  the  6th  October  1863. 

Gouree  Narain  Mozoomdar  and  others 
(Plaintiffs),  Appellants, 

versus 

ModhoQSOodun  Dutt  and  others  (Defendants), 

Respondents. 

Baboo  Banee  Madhub  Banerjee  for 
Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

An  admission,  once  made,  is  binding'  ag'ainst  the 
party  majcinj^  it  for  all  the  purposes  of  the  suit, 
unless  the  admission  is  shown  to  have  been  recorded 
erroneously. 

The  onus  is  on  the  defendants  to  impeach,  and  not 
on  the  plaintiffs  to  call  evidence  to  support,  an  Ameen's 
report. 

This  is  a  suit  for  the  rent  of  loj  cottahs 
of  land  in  the  bazar  of  Kbteechandpore  at 
an  enhanced  rate  after  service  of  notice. 

The    ground    of    enhanceipent    in    the 

notice  was  that  th«  land  which   was  held 

as    6    cottahs    at    a    rent    of    Rs.    13,    15 

annas,  and  8  gundahs,  was  on  measurement 

*oand  to  consist  of    loi  cotiahs;   that   the 

due  of  land  and  lis  productive  power  had 

creased   otherwise  than   by  the  agency  of 

*  defendants;  and  therefore  the  plaintiffs, 

cording   to   the   prevailing  rates,   claimed 

rent  of  Rs.  31-8. 

The    first    Court    gave    the    plaintiffs    a 

cree  for   this  sum,  acting  on  the  report 

an  Aroeen,  and  recording  the  fact  that  a 

ibooleut    produced    by   the   plaintiffs   had 

a  admitted  by  the  defendants'  mooktear. 

VoL  II. 


The  JuHge  reverses  this  decision.  H^ 
says  that  the  kubooleut  was  not  proved  ii 
any  way. 

As  to  this  point,  he  appears  wholly  t< 
overlook  the  fact  that  the  Moonsiff  record; 
that  it  was  admitted  in  the  first  Court.  Th< 
defendants,  in  their  giounds  of  appeal  befon 
the  Judge,  nowhere  object  that  such  ad 
mission  was  recorded  erroneously.  And 
unless  this  is  shown  <o  have  been  the  case 
an  admission  once  made  is  binding  agains 
the  party  making  it  for  all  the  purposes 
of  the  suit. 

Secondly,  he  seems  to  think  that  no  reasCHi! 
are  given  for  making  the  demand. 

But  we  think  that  the  facts  that  th< 
defendants  were  holding  more  land  thjir 
they  were  paying  for,  and  that  the  presen 
value  of  the  land  in  the  bazar  is  greatei 
than  the  rent  paid,  are  abundarit  reasoni 
for  enhancing  the  rent,  and  are  sufficientl] 
stated  in  the  notice  of  enhancement  to  mafc< 
it  a  good  notice  within  Section  13,  Apt  X 
of  1859. 

We  think  that  the  Judge  was  scarcelj 
justified  in  treating  the  Ameen's  report  ^1 
he  has  done.  He  complains  that  the  plaint 
iffs  produced  no  single  man  of  note  to  shov 
the  increased  value  of  the  land  in  Kotee- 
chandpore.  But  it  was  for  the  defend 
ants  to  impeach,  and  not  for  the  plaintiff] 
to  call  evidence  to  support,  the  Ameen'i 
report. 

The  defendants  appear  not  to  be  ryot! 
at  all,  and,  therefore,  to  be  persons  to  whos< 
case  Section  17  has  no  appHcation. 

With  these  observations  we  remand  th< 
case  for  trial  upon  the  issues,  what  is  th< 
quantity  of  land  held  by  the  defendants 
and  what  are  the  prevailing  rates  for  sucl 
land  as  they  occupy. 


The  4th  January  1865. 
Present : 
The  Hon'ble  J.  P.  Norman,  Officiating  Chiej 
Justice,   and  the  Hon'ble  Shumbhoonatl 
Pundit,  Puisne  Judge, 

Rights  of  occupancy  (Forfeiture  of). 
Case  No.  2293  of  1864. 

Special    Appeal  from    a    det^ision   passed   6; 
Mr.  H,  C,  Richardson,  Judge  of  Bhaugul 
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pore,  dated  the  20th  May  1864,  reversing  a 
decision  of  Moulvie  Syud  Mahomed  Rafeq 
Khan  Bahadoor,  Principal  Sudder  Atneen 
of  that  District,  dated  the  14th  May  186 1, 

Mirza  Nadir  Beg  (Plaintiff),  Appellant, 

versus 

Muddurram  and  others  (Defendants), 
Respondents, 

Mr,  John  Baptist  for  Appellant. 

Mr,  A.  F,  Lingham  for  Respondents. 

The  setting  up  of  a  hostile  title  against  the  zemin- 
dar by  a  tenant  under  a  pottah  found  to  be  fraudulent 
amounts  to  a  disclaimer  and  forfeiture  of  all  rights  of 
occupancy  to  which  the  tenant  might  »?ave  been  en- 
titlei  had  he  set  up  his  title  under  Section  6,  Act  X. 
of  1859. 

In  this  case  plaintiff  alleges  possession  of 
certain  lands  from  1846,  and  might  possibly 
have  been  entitled  to  a  right  of  occupancy, 
had  he  set  up  a  title  under  Section  6  of  Act 

X.  of  1859. 

But  he  took  a  pottah  found  to  be  a  frau- 
dulent one,  and  under  that  set  up  a  hostile 
title    as    against   the    representative    of   the 

zemindar. 

That  act  amounts  to  a  disclaimer  and  for- 
feiture of  all  his  rights  of  occupancy,  and 
the  Judge  has  therefore  very  properly  de- 
creed khas   possession   of  the  land  to   the. 

zemindar. 

This  appeal  is,  therefore,  dismissed  with 

costs. 

Mr,  Justice  Shumbhoonaih  Pundit. — I 
further  add  that  I  read  the  Judge  to  mean 
that  the  whole  transaction  of  this  lease 
was  altogether  a  fictitious  matter,  and  so 
there  could  be  no  j)osse8sion  at  all. 


The  5th  January  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Presumption  of  occupancy  before  Perma- 
ment  Seftlement 

Case  No.  1890  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A.  Pigou,  Judge  of  Hooghly,  dated 
the  5<A  April  1864,  affirming  a  decision 
passed  by  Moulvie  Deen  Mahomed  Kha7i, 
Deputy  Coltector  of  that  District,  dated 
the  30th  September  1863* 


Ram  Coomar  Mookerjee  (Plaintiff), 
Appellant, 

versus 

Ragub  Mundul  (Defendant),  Respondent, 

Baboo  Nobo  Kishen  Mookerjee  for 
Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondent. 

The  presumption  sanctioned  by  section  4,  Act  X.  of 
1859,  onW  applies  to  a  case  in  which  existing  circum. 
stances  are  stated  to  have  been  continued  from  tfie 
Decennial  Settlement,  and  proof  of  such  conbrniancc 
for  more  than  twenty  years  is  given.  I  n  the  present  case, 
the  existence  of  present  circumstances  dates  from  1245  J 
and,  as  it  was  asserted  by  the  defendant  that  present 
circumstances  were  only  a  re-arran^ement  of  the  poof 
ones  (the  rate  of  rent  to  be  paid  being  left  untouched), 
the  truth  or  otherwise  of  that  assertion  ought  to  haw 
been  enquired  into  by  the  Judge. 

Plaintiff   sued  for  arrears   of  rent  at  an 
enhanced  rent  after  service  of  notice. 

Defendant  pleaded  that  his  ancestors,  on 
the  13th  Cheyt  1173,  obtained  a  pottah  for 
7-3  at  a  rent  of  19-12-6,  and  on  the  7ih  Cheyt 
1173  another  pottah  for  62-7  at  60  rupees; 
that  they  continued  to  pay  the  same  rent  on 
the  two  jummas  up  to  1245;  that  in  that 
year,  with  the  consent  of  the  zemindar,  the 
two  jummas  were  consolidated,  and  then 
divided  into  three  separate  jummas,  each 
bearing  one-third  of  the  rent  fornaerly 
borne  by  the  two  jummas;  that  this  con- 
solidation and  subsequent  division  was  sanc- 
tioned by  the  zemindar,  and  registered  in  his 
serishiah ;  that,  consequently,  as  they  have  paid 
the  same  rent  from  before  the  Decennial 
Settlement,  they  were  entitled  to  pay  the  same 
in  perpetuity,  and  plaintiff's  suit  should  be 
dismissed. 

The  Deputy  Collector  was  of  opinion  that, 
from  the  evidence  on  the  record,  it  was  clearly 
proved  that  defendant's  ancestors  and  defend- 
ant had  held  possession  of  this  land  for  100 
years ;  that  the  consolidation  of  the  original 
jummas  in  1245  and  their  subsequent  divisiwi 
left  the  rate  payable  on  them  untouched; 
that  consequently  the  new  arrangement  could 
not  be  considered  a  new  set  of  circumstances, 
but  the  old  one  in  an  altered  form  ;  and,  being 
such,  plaintiff's  suit  must  be  dismissed,  he 
having  no  right  10  enhance  the  defendant's 

rent. 

The  Judge  on  appeal  simply  found  that,  as 
the  defendants  have  paid  the  same  rent  for  30 
years  before  the  institution  of  the  present  suit, 
the  legal  presumption  sanctitmed  by  Secti^ 
4,  Act  X.  of  1859— m.,  that  he  has  paid  ibc 
same  from  the  Decennial  Settlement— arises; 
and  that,  consequently,  plwntifiTs  suit  mo* 
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be  dismissed.     He,  therefore,  dismissed  the 
plaintiff's  claim. 

Piaimiff  now  appeals  specially,  urging  that 

the  presumption  mentioned  in  Section  4  of 

Act  X.  of    1859   can  only  arise  when  the 

continuance  of  the  same  circumstances  from 

the  Decennial  Settlement  is  pleaded,  and  proof 

is  given  that  they  have  continued  for  20  years, 

such  proof  being  sufficient  to  warrant   the 

presumption  of  the  continuance  of  the  same 

circumstances  for  a  longer  period  ;  but  in 

the  present  case  it  is  admitted  that  in  1245 

there  was  a  breach  in  the  old  circumstances, 

and  an  establishment  of  a  new  set  essentially 

identical  with  the   old;   that,   of  course,  if 

this   identity    be    proved,    the    presumption 

under  Section  4  will  arise,  but,  if  it  be  not 

proved,  that  presumption  cannot  arise ;  that 

consequently   the    Judge's    decision,    which 

allows  that  presumption  to  arise  from   the 

simple  fact  of  the   payment  of  same  rent 

for  20  years  since  1245  *s  defective,  and  the 

case  should  be  remitted  with  directions  to  him 

to  enquire  whether,  as  to  the  rate  of  rent  on 

the  jumma  consolidated  in  1245,  the  new 

arrangement  is  identical  with  the  former  or 

not,  and  to  apply  Section  4  or  not  as  he  may 

find  the  identity  proved  or  not. 

We  think  the  contention  of  defendant  is  a 
valid  one,  and  that  the  presumption,  sanctioned 
by  Section  4  of  Act  X.  of  1859,  can  only  be 
legitimately    employed    in    cases    in    which 
existing    circumstances   are   stated   to   have 
been  continued  from  the  Decennial  Settlement, 
and  proof  of  such  continuance  for  more  than 
20  years  is  given.     In  the  present  case,  the 
existence  of  present  circumstances  dates  from 
1245,   and  it  is  asserted  by  defendant  that 
present  circumstances  were  only  a  re-arrange- 
ment of  the  prior  ones,  leaving  the  rate  of 
rent  to  be  paid  by  the  parties  untouched. 
The  truth  or  otherwise  of  this  assertion  has 
not  been  enquired  into  by  the  Judge,  and,  as 
on  the  truth  or  other\^'ise  of  it  the  applica- 
bility or  non-applicability  of  the  presumption 
mentioned  in  Section  4  depends,  we  think 
that  the  Judge's  decision  in  its  present  form 
is      defective.      We,     therefore,     remit     the 
record  to  the  Judge  with  directions  that  he 
will  enquire  into  this  point,  and  pass  whatever 
orders  his  finding  on  it  may  render  necessary. 


The  6th  January  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 


Ejectment  (of  Patneedar)— Jorisdiction  of  Reve- 
nue Courts  (Avoidance  of,  by  Zemindar). 

Case  No.  2173  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr.  C, 
S,  Belli,  Judge  of  Rajshahye,  dated  the  12th 
May  1864,  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
lyth  February  1864, 

Thakoor  Doss  Mozoomdar  and  others 
.   (Defendants),  Appellants, 

versus 

Radha  Soonderee  Dossee  (PlaintifiF)» 
Respondent, 

Bahoos  Dehender  Narain  Bose  and  Romesh 
Chunder  Mitter  for  Appellants. 

Bdboos  Anund  Gopaul  Paulit  and  ICalee 
Kishen  Sein  for  Respondent. 

Clause  6,  Section  23,  Act  X.  of  1859,  applies  to  the  case 
of  the  illegal  ejectment  of  a  putneedar  by  the  zemindar* 

The  zemindar  cannot  divest  himself  of  the  jurisdiction 
of  the  Revenue  Courts  by  merely  refusing  to  take  rent 
from  the  tenant  or  to  acknowledge  his  rights. 

This  was  a  suit  by  a  putneedar  (special 
respondent  before  us)  to  recover  possession 
of  a  village  from  which  he  had  been  ejected 
by  the  zemindar.  It  was  brought  under 
Clause  6,  Section  23  of  Act  X.  of  1859. 

It  appears  that  the  owner  of  the  parent 
estate,  one  Kistodhun,  died,  leaving  his  widow 
Alekmonee  with  power  to  adopt  a  son.  She 
adopted  the  special  appellant,  Thakoor  Doss 
Mozoomdar,  and  during  his  minority  took 
possession  of  and  managed  the  estate  of  her 
dtceased  husband.  The  putnee  now  in 
question  was  given  by  her  during  this  pe- 
riod. After  Thakoor  Doss  attained  his  major- 
ity, the  entire  zemindary  was  sold  in  exe- 
cution of  a  decree  against  the  widow.  The 
son  sued  to  set  aside  this  sale  on  the  ground 
that  Alekmonee  had  no  right  or  interest  in 
the  estate,  he  being  the  adopted  son  of  Kis- 
todhun. 

The  sale  was  set  aside  accordingly,  and 
Thakoor  Doss  got  possession,  as  against  the 
purchaser,  one  Anundiram. 

Directly  he  did  so,  he  ejected  the  special 
respondent  from  the  putnee  granted  to  him 
by  Alekmonee,  and  this  suit  is  brought  to 
recover. 

Both  Lower  Courts  decided  in  favor  of  the 
plaintiff. 

The  points  urged  before  u^  in  special  ap- 
peal are : — 

o 
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ist.  That  the  suit  will  not  lie  under  Clause 
6,  Section  23  of  Act  X.  of  1859,  inasmuch  as 
that  section  refers  to  illegal  ejectnieni,  where- 
as the  present  ejectment  was  by  process  of 
Court  legal. 

2nd.  That  the  relationship  of  landlord 
and  tenant  did  not  exist  between  the  parties, 
special  appellant  having  neither  recognized 
the  putnee  nor  received  rent  from  the  special 
respondent. 

^rd.  That,  supposing  the  widow  to  have 
had  the  power  of  granting  the  putnee  in 
question,  this  suit  could  not  be  tried  under 
Act  X.,  inasmuch  as,  before  the  special  re- 
spondent could  recover,  he  would  have  to 
prove  his  title. 

With  regard  to  the  first  objection,  we  ob- 
serve that,  as  the  special  respondent's  bond 
fide  possession  and   grant  of  the  putnee  is 
admitted,  the  special  appellant  must  show 
that   he   obtained    under  the    Civil    Court's 
order  the  power  to  dispossess  the  putneedar. 
Now,   the   possession  he  acquired  was  the 
zemindary   right   only,   and    this   could  not 
give  him  power  to  eject  propria  motn  ten- 
ants holding  under  a  primd  facie  good  tiile. 
The  special  respondent  was  confessedly  in 
possession  of  a  putnee  holding  for  which  he 
had  a  regular  grant,  and  for  which  he  had 
paid  rent  for  a  considerable  period  anterior 
to  the  special  appellant's  entry  on  the  estate ; 
and,  before  he  could  be  ousted,  the  zemindar 
would  have  to  show  that  the  putnee  tenure 
was  invalid,  as  his  adoptive  mother  liad  no 
power  to  grant  it.     We  observe  fun  her,  with 
reference  to  this  putnee,  that  the  grant  sets 
forth   clearly    and    specifically    the    reasons 
which    necessitated    the    alienation.      They 
were  the  heavy  debts  of  the  estate  for  which 
actions   had   been   brought,   and   to   satisfy 
which  the  very  land  granted  in  putnee  had 
been  attached  and  advertised  for  sale.     The 
truth  of  these  allegations  is  not  denied  by 
the  special  appellant;   and,  that   being  the 
case>   the   widow,    whether   the   putnee  was 
granted  during  the  time  of  her  sole  posses- 
sion before  the  adoption  of  Thakoor  Doss,  or 
when  she  was  guardian  of,  and  mana<?er  for, 
hei-  minor  adopted  son,  would  have  by  Hin- 
doo law  a  right  to  make  the  alienation  for  the 
dianifest  benefit  of  the  estate. 

Buti  in  any  case,  the  putneedar  could  not 
be  ousted,  except  on  proof  of  the  invalidity  of 
his  title,  and  his  ejectment  by  the  zemindar 
was,  in  our  opinion,  clearly  illegal.  Clause  6, 
Section  23  of  Aft  X.,  therefore  applied  so 
far.  V. 

The  special  appellant's  second  objection 
does  not  appear  to  us  tenable.    A  zemindar 


cannot  get  rid  of  the  jurisdiction  of  the 
Revenue  Courts  under  Act  X.,  by  merely 
refusing  to  take  rent  from  a  tenant,  or  by 
declining  to  acknowledge  that  tenant's  rights. 
The  wording  of  Section  23  is  perfectlr 
clear.  A  suit  for  recovery  of  possession 
will  lie  against  the  party  entitled  to  receive 
rent.  Now,  it  is  admitted  that  the  special 
appellant  is  the  person  entitled  to  receive 
rent  from  land  comprehended  in  the  putnee, 
and  his  mere  declining  to  do  so  will 
not  affect  the  special  respondent's  right 
to  sue. 

The  special  appellant's  third  objection 
has  been  disposed  of  in  the  foregoing  re- 
marks. Theie  is  no  quef^tion  as  to  the 
validity  or  Otherwise  of  the  putnee  in  the  pre- 
sent suit.  The  special  respondent  was,  as 
is  everywhere  admitted,  in  bond  fide  posses- 
sion ;  he  had  paid  rent  to  the  de  facto  zemin* 
dar ;  he  held  the  land  under  a  grant.  Before 
he  could  be  legally  dispossessed  by  the 
zemindar,  the  validity  of  the  grant  must 
have  been  successfully  impugned,  and  the 
dispossession  by  the  proprietor  without  such 
process  was  illegal,  and  the  tenant  is  clearly 
entitled  to  recover  possession. 

We,  therefore,  dismiss  the  special  appeal 
with  costs. 


The  6th  January  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

Jurisdiction  of  Civil  Court— Suit  for  ejectment 
by  trespasser— Allegation  of  Moknmiree 
right  by  purchase. 

Cases  Nos.  1976  and  1994  of  1864. 

Special  Appeals  from  a  decision  passed  by  Baboo 
Grish  ChunderGhose Principal SudderAmeen 
of  *he  24'Pergunnahs,  dated  the  26th  April 
i864t  reversing  a  decision  of  the  Moon  si ff  of 
that  District f  dated  the  tjth  January  1S64, 

No.  1976. 

Ram  Chunder  Milter  and  others  (Plaintiffs), 

Appellants, 

versus 

Ramzanee  Bebee^and  others  (Defendants). 

Respondents, 

Baboos    Doorga    Doss    Dutt    and    Unnoda 
Pershad  Mookerjee  for  Appellants. 

Mr.  R.  T,  Allan  for  .Respondents. 
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No.  1994. 

Gobind   Chunder  Mojoomdar  (Defendant), 

Appellant, 

versus 

Bissumbhurree  Dossee  and  others  (Plaintiffs), 

Respondents, 

Mr,  E,  T.  Allen  for  Appellant. 

Bahoos  Doorga  Doss  J)utt,  Banee  Madhuh 
Banerjee,  and  JJebendro  JSarain  Bose  for 
Respondents. 

The  Civil  Court  has  jurisdiction  in  a  suit  for  ejectment, 
in  which  the  plaintiff  expressly  denies  the  existence  of 
the  relation  of  landlord  and  tenant,  and  treats  the  de- 
fendant as  a  trespAs^er. 

When  a  ryot  alleges  a  mokururree  right  by  pur- 
chase, the  nature  of  his  vendor's  title  ought  to  be 
enquired  into,  and  whether  it  was  or  was  not  trans- 
ferable. 

These  two  special  appeals  refer  to  one 
and  the  same  parcel  of  holnestead  land. 

Plaintiff's  case  is  ihat  Luskuree,  ihe  hus- 
band of  Ramzanee,  and  after  him  Ramzanee, 
held  this  land  ;  that  her  house  having  been 
burnt  dawn,  she,  on  the  7lh  of  Aughran 
1266,  13.  S.,  resigned  the  land  ;  and  it 
thus  pa.<<sed  into  the  possession  of  plaintiff, 
the  putneedar;  but  that  the  defendants 
dispossessed  plaintiffs  by  proceedings  under 
Ad  IV.  of  lb 40. 

Defendant  also  states  that  Ramzanee  was 
the  occupant,  and  that  her  house  having 
been  burnt  down,  and  she  being  unable  to 
rebuild  it,  sold  the  land  to  defendant  in  Pous 
1266,  B.  S. 

Ramzanee  admitted  the  sale  to  this  de- 
fendant. 

On  the  first  trial  the  case  had  been  remand- 
ed for  the  investigation  of  the  point  whether 
the  tenure  of  Ramza  ee  was  of  a  transferable 
nature.  The  first  Court  has  now  held  that  the 
tenure  was  not  proved  to  be  transferable  by 
the  kuliOoleui  of  Luskuree  of  11 96,  B.S.,  which 
was  put  in,  and  that  no  other  satisfactory 
evidence  of  ihe  fact  was  adduced.  The  fiist 
Co\xn  then  dismissed  plaintiffs'  case. 

On  appeal,  the  Lower  Appellate  Court  found 
the  allegation  of  the  plainiiff,  that  the  land 
had  been  resigned  by  Ramzanee,  was  not 
proved;  fuither  thai  the  bunlen  of  proving 
that  Ramzanee  held  a  transferable  tenure  was 
on  defendant  alleging  the  purchase  of  such  a 
tenure  from  her,  and  that  as  no  poiiah  in- 
dicative of  such  a  title  was  produced,  the 
tenure  was  not  a  transferable  one. 

The  Lower  Ap>pellaie  Court  added  to  the 
decretal  order  that,  if  Ramzanee  should  riot 
be  found  in  possession,  or,  having  held  pos- 
sessiun*  should    not  pay  the  rent,  then  thii 


plaintiff  should  hold  such  land  as  might  be 
in  his  possession,  and  his  right  would  be  en- 
forced under  the  provisions  of  Act  X.  of 
1859. 

Boih  parties  appeal  from  this  decision. 

In  No.  1976,  Ram  Chunder  Miircr,  plaint- 
iff, appeals  against  the  addition  to  the  de- 
cretal orc'er  by  which  Ramzanee  Bebee  is 
to  have  a  possession  for  which  she  never 
asked.  In  No.  1994,  Gobind  Chunder  Mo- 
joomdar, defendant,  appeals  on  the  ground 
that  theie  is  no  jurisdiction  in  the  Civil 
Court,  as  this  is  a  case  not  of  trespass,  but 
one  where  the  relation  of  landlord  and  te- 
nant is  admitted  by  the  vendor  to  defendant 

/.  e.,  by  Ramzanee,  and  the  whole  of  plaint- 
iff's case  was  put  upon  the  istifa,  \\hith  the 
Lower  Appellate  Court  has  found,  as  a  fact, 
was  not  proved  ;  lastly,  that  the  plaintiff's 
alleged  title  thus  failing,  plaintiff's  whole  case 
must  fail. 

In  this  case  we  think  it  quite  clear 
that  the  Civil  Court  has  jurisdiction.  The 
plaintiff,  Ramchunder,  sues  to  eject  Gobind 
Chunder,  expressly  denying  that  the  relation 
of  landlord  and  tenant  exists.  Ram- 
chunder's  whole  case  is  based  on  this,  that 
he,  by  reason  of  Ramzanee  having  sur- 
rendered the  land  to  him,  is  now  alone 
entitled  to  possess  it.  He  denies  that  Ram- 
zanee transferred  her  rights  to  Gobind  Chun- 
der ;  and  he  denies  that,  if  she  transferred 
them  to  him,  she  could  do  so  in  such  a 
manner  or  under  such  a  title  as  to  bind 
him,  Ramchunder.  In  short,  he  treats  Go- 
bind  Chunder  as  a  trespasser,  and  as  having 
no  right  whatever  to  hold  the  lands  in  dis- 
pute. If  Ramchunder  fails  to  make  out  his 
own  case,  and  to  prove  Gobind  Chunder  a 
trespasser,  he  is  out  of  Court.  The  conten- 
tion then  being  one  of  title  and  not  one 
betweei}  landlord  and  tenant,  such  a  suit  is 
properly  brought  in  a  Civil  Court. 

Ramchunder  Mitter  is  entitled  to  our 
judgment  dn  his  aj)peal  from  so  much  of 
.he  order  of  the  Lower  Appellate  Court  a5 
makes  his  obtaining  possession  be  in  any 
Way  dependant  on  Ramzanee's  being  in  pos- 
session or  paying  rent. 

Ramzanee  has  declared  she  has  no  longer 
any  interest  in  the  propeity,  having  sold 
her  rights  to  Gobind  Chunder;  it  is  therefore 
impossible  in  this  suit  to  give  any  decree, 
reversing  the  right  of  possession  to  Ramzanee, 
\^haiever  may  be  the  fate  of  the  claim  set  up 
by  Gobind  Chunder. 

As  legards  the  validity  ol  the  transfer 
to  Gobind  Chunder,  this  does  not  seem  to  have 
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been  originally  one  of  the  main  issues  in 
the  case.  Ii  would  seem  rather  that  Ram- 
chunder  rested  his  title  more  immediately 
on  the  surrender  of  her  tenure  by  Ramzanee. 
That  surrender,  it  is  found  by  the  Lower 
Courts,  never  took  place  ;  and  on  that  finding 
Ramchunder's  suit  might  have  been  dis- 
missed. But  this  was  not  the  course  taken. 
The  surrender  not  being  established,  it  was 
important  to  decide  whether  Ramzanee  had 
any  legal  power  to  transfer  her  holding ; 
and  this  accordingly  has,  without  objection, 
been  recorded  formally  as  an  issue,  and  tried 
in  both  the  Lower  Courts.  But  the  investi- 
gation of  the  Lower  Appellate  Court  is  de- 
fective on  this  point,  and  the  case  must, 
therefore,  be  remanded  for  re-trial. 

The  defect  consists  in  the  statement  which 
appears  in  the  Court's  judgment,  that  in- 
asmuch as  Gobind  Chunder  claimed  under 
an  alleged  mokururree  pottah  transferred  to 
him  by  Ramzanee,  and  as  the  pottah  was 
not  produced,  nor  its  non-production  ac- 
counted for,  and  as  there  was  "  no  other" 
evidence  of  the  tenant  having  a  mokururree 
right,  it  must  be  held  that  there  was  no 
right  to  transfer.  As  a  matter  of  fact,  there 
was  other  evidence  adduced  to  prove  the 
pottah — vtz.y  a  kubooleut  said  to  have  been 
granted  by  the  husband  of  Ramzanee  in 
1 196,  and  which,  under  certain  circumstances, 
might  have  been  admissible  as  evidence  to 
prove  Gobind  Chunder's  case.  This  kubooleut 
and  some  parol  testimony  the  Lower  Appel- 
late Court  appears  to  have  ignored,  which  is 
cleariy  wrong.  It  was  treated  by  the  Court 
of  first  instance  as  admissible  in  evidence, 
although  that  Court  eventually  declined  to 
rely  upon  it,  and  doubted  its  authenticity. 
The  parties  are  entitled  to  have  the  decision 
of  the  Appellate  Court  on  the  genuineness 
and  effect  of  the  kubooleut,  and  may  jusily 
complain  of  its  being  overlooked,  and  of 
a  statement  in  the  judgment  that  there  was 
no  evidence  given  of  the  mokururree  pottah. 
•  P'urther.  it  appears  to  us  that  the  Lower 
Appellate  Court  has  not  fully  disposed  of 
the  real  matter  in  dispute.  It  has  held 
that  the  mokururree  poitah  alleged  is  not 
proved,  but  it  does  not  give  any  substan- 
tive finding  as  to  what  Ramzanee' s  tenure 
ivas.  It  is  stated  that  "  as  the  tenants  held  | 
"  no  other  right  than  that  of  possession,  the  | 
"  purchase  by  Gobind  Chunder  could,  under 
"  no  circumstances,  be  held  valid."  But 
a  right  of  occupancy  may  be,  and  often  is,  | 
B,  trans/era ble  ^nghi*     It   was   the    duty   of 

*  See  Taramonee  Dossee  vs.  Birresur  Mozoomdar> 
lutherland's  Reports,  page  86. 


the  Lower  Court  to  find  distinctly  what 
was  the  nature  of  Ramzanee's  tenure,  and 
then  whether  it  was  or  was  not  transferable. 
It  was,  moreover,  necessary  for  the  Lower 
Appellate  Court  fully  to  investigate  whether 
the  deed  of  sale,  alleged  by  defendant,  repre- 
sented a  bond  fide  transaction.  All  that  the 
Ia>wer  Appellate  Court  records  is  this— '*  As 
"  the  vendor  admits  the  purchase  made  by  the 
*'  defendant,  there  is  no  necessity  of  seeing 
"  the  evidence  of  such  purchase."  Considering 
then  that  on  these  points  there  is  a  defect  in 
law  in  the  investigation  of  the  case  affecting 
the  decision  on  the  merits,  we  remand  the 
case  to  be  re-tried  with  reference  to  these  re- 
marks, and  we  direct  that  it  be  at  once  taken 
up  out  of  its  turn  as  it  is  an  old  case. 


The  7th  January  1865. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating 
Chief  Justice^  and  the  Hon'ble  C.  Steer, 
Puisne  Judge. 

Presumption  of  occupancy  from  Pennaaeiit 
Settlement— Rent  claimable  from  a  person  sot 
a  ryot 

Case  No.  2459  ^^  ^^^4  uJ^d^r  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
W.  T.  Tucker,  Judge  of  Backergunge,  dated 
the  yth  June  1864,  reversing  a  decision  of 
Moulvie  Abdool  Kurreem  Khan  Bahadoor, 
Deputy  Collector  of  that  District ,  dated  the 
2yth  January  1864. 

Petumber  Shaha  (Defendant),  Appellant^ 

versus 

Jebun  Singh  Burmonee  (Plaintiff), 
Respondent. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant, 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

A  defendant,  setting:  up  a  mouroosee  pottah,  which  is 
found  to  be  fictitious,  cannot  fall  back  upon  the  righte 
which  he  might  have  had  under  Section  4  of  Act  X. 

of  '^59-  -    -a 

Though  the  defendant  may  not  be  a  ryot,  the  plamtiR 

is  only  entitled  to  claim  from  him  a  fair  and  equitabfe 
rent. 

This  is  a  suit  for  the  rents  of  certain 
land  consisting  of  one  beegah  and  nine  and 
a  half  cdttahs  in  the  bazar  of  Sahebgunge, 
at  an  enhanced  rate  after  service  of  notice 
under  Section  i3»of  Act  X.  of  1859. 

The  defendant  pleaded  a  mouroosee  pottah 
which  the  Lower  Court  has  found  not  genuine, 
and  he  aLso  alleged  that  the  rate  demanded 
was  excessive  and  greater  than  what  is  pai« 
by  neighbouring  tenants,  and  thai  he,  ti» 
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defendant,  was  not  in  possession  of  the  quan- 
tity of  land  for  which  rent  is  demanded. 

It  is  objected  before  us  that  the  Judge 
ought  to  have  taken  into  consideration  the 
fact  that  defendant  had  held  for  20  years 
at  a  fixed  jumma,  and  that'  the  presumption 
is  that  he  had  so  held  at  that  rate  since  the 
time  of  the  Permanent  Settlement,  under 
Section  4  of  Act  X.  of  1859, 

But  the  ahswer  to  this  is,  that  the  defend- 
ant, having  set  up  an  alleged  mouroosee 
pottah,  which  is  found,  apparently  on  good 
grounds,  to  be  fictitious,  cannot  fail  back 
upon  the  rights  which  he  might  have  had 
under  that  Section. 

As  to  the  second  point,  the  Judge  has  en 
tirely  failed   to  try  the  question  whether  the 
rent  claimed  is  a  fair  and  equitable  rate  for 
the  land  in  question. 

The  defendant  appears  not  to  be  a  ryot, 
and  probably  is  not  entitled  to  the  privileges 
which  have  been  conferred  on  ryots  under 
Section  17. 

But  the  plaintiff  is  only  entitled  to  a  rea- 
sonable rent,  and  the  Judge  must  try  what, 
under  all  the  surrounding  circumstances,  is 
a  fair  and  reasonable  rate,  and  for  this  pur- 
pose the  case  is  remanded. 


The  7th  Januar)'  1865. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Neem  Ousut  Talookdar — Howladar. 

Case  No.  2232  of  1864  under  Act  X. 

of  1859. 
Special  Appeal  from  a  decision  passed  by  Mr,  F, 
y,  Cockburn,  Judge  of  Backergunge,  dated 
the  14th  May  1864,  reversing  a  decision  of  the 
Deputy  Collector  of  that  District^  dated  the 
25th  September  1863, 

Bama  Soondurree  (Plaintiff),  Appellant, 

versus 

Sheeb  Soondurree  Dabea  and  others 
(Defendants),  Respondents, 

Baboo  Grija  Sunker  Mozoomdar  for 

Appellant. 

Baboos  Banee  Nath  Bose  and  Nil  Madhub 

Rose  for  Respondents. 

A  neem  ousut  talookdar  (whose  tenure  was  created 
sulMequent  to  the  settlement  with  the  ousut  talookdar) 
cannot  claim  from  a  howladar  holding*  under  a  pottah 
^rranted  to  him  by  Government  a  higner  rent  than  the 
tf^te  fixed  by  Government  as  the  maximum  rate  after  a 
^rcMgrefsive  jumma. 

The  decision  of  the  Lower  Court  is  not  a 
tisfactory  one  ;  but,  as  we  are  able  to  dispose 
the  case  without  remanding  it,  we  do  so. 


The  plaintiff  alleges  that  he  is  the  neei 
ousut  talookdar.  He  sues  to  enhance  th 
rent  of  the  holding  of  the  defendant,  who 
a  howladar.  There  is  no  contention  as  t 
the  area.'  The  howladar  holds  under  a  potta 
granted  to  him  by  Government,  who  fixe 
the  rale  payable  by  the  howladar  at  8  annai 
which  was  the  maximum  rate  after  a  pre 
gressive  jummabundee  of  2  rupees,  4  annai 
and  6  annas. 

The  Government  concluded  the  settlemer 
with  the  ousut  talookdar,  and  the  settlemer 
was  based  on  the  jummabundee  of  the  ho\« 
ladar.  The  only  profit  which  was  allowe 
to  the  superior  holder  was  a  surunjamee  c 
15  per  cent.  The  plaintiff's  tenure  was  nc 
recognized  at  the  settlement,  and  consequent 
ly  no  settlement  was  made  with  him. 

It  may  be  that,  subsequent  to  the  settle 
m'ent,  the  neem  ousut  talook,  a  tenure  in 
termediate  between  the  ousut  talook  and  tb 
howlah,  has  been  created,  but  the  rate  pay 
able  by  the"  howladar  remains  intact,  i,  e, 
8  annas  per  beegah.  This  rate  the  neen 
ousut  talookdar  is  entitled  to  receive  unde 
the  terms  of  the  Government  settlement.  I 
the  ousut  talookdar  swallows  up  all  the  pro 
fits  in  the  shape  of  surunjamee,  that  is  J 
question  between  him  and  the  plaintiif,  anc 
in  no  way  aflFecis  the  howladar.  The  plaint 
iff's  claim  to  enhance  has  been  rightly  dis- 
missed.  The  appeal  is  dismissed  with  costj 
and  interest. 


The  9th  January  1865. 
.  Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Suit  for  kubooleut  at  enhanced  rates  (against 

farmers). 

Case  No.  2230  ofi864  under  Act  X.  of  1859. 

Special  Appealfrom  a  decision  passed  by  Mr,  A , 
Ahercrombie,  Judge  of  Dacca,  dated  the  rjtl 
May  1864,  affirming  a  decision  passed  by  thi 
Deputy  Collector  of thatDistrict,  dated  the  26th 
February  1864, 

Sharoda  Soondurree  Chowdhrany  and  othen 
(Plaintiffs),  Appellants, 

versus 

Mr.  I.  Tissendie  and  others  (Defendants), 

Respondents. 
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Mr,  G,  C  Paul^ndi  Bahoos  Onoocool  Chun- 
der  Mookerjce  and  !Sreenaih  Doss  for 
Appellants. 

Mr,  R,  V,  Doyne  and  Bahoos  Unnoda  Per- 
shad  Banerjee  and  Kishen  Dyal  Roy  for 
Respondents. 

A  farmer  is  liable  to  f^ive  a  kubooleut  at  enhanced  rates 
when  there  is  nothing  in  his  pottah  to  show  that  his  lease 
was  taken  for  building  purposes,  or  that  the  zemindar's 
right  of  enhancement  was  restricted. 

This  is  a  suit  to  obtain  a  kubooleut  fpr 
lands  in  the  occupation  of  the  defendants. 
•  The  Court  of  first  instance  ruled  that,  as 
the  practical  purpose  for  which  the  lease  was 
taken  by  the  defendants  was  to  build  a 
factory,  the  precedent  of  the  Court,  dated 
the  91  h  Sepiember  1862,  Maharajah  Suttee 
Chunder  Deb  Bahadoor,  appellant,  applied  ; 
and  that  the  plaintiffs  were  eniiiled  to  a 
kubooleut  only  at  the  rates  hitherto  paid  by 
the  defendants — viz.y  7  annas  perpakee  for  a 
term  of  five  years.  A  small  portion  of  the 
land  claimed  by  an  intervenor  was  excluded 
from  this  order. 

On  appeal,  the  Judge  of  Dacca  confirmed 
the  decision  of  the  Deputy  Collector,  observ- 
ing that,  as  the  land  had  been  occupied  as  a 
factory  for  many  years  (60  or  70),  and  was 
not  cuhurable  land,  the  plainiiffs,  with  re- 
ference to  the  ruling  of  the  High  Court  of 
the  9th  Sepiember  1862,  could  only  claim  a 
kubooleut  at  the  rent  hitherto  paid. 

In  special  appeal  it  is  urged  that  the  lease, 
under  which  the  defendants  held,  is  not  such 
a  lease  as  is  contemplated  in  the  decision  of 
the  High  Court,  quoted  by  the  Court  below  ; 
and  that  the  Judge  is  wTong  in  law  in  disal- 
lowing the  claim  for  a  kubooleut  at  the  pre- 
vaihng  rate  of  the  Pergunnah,  on  the  ground 
that  the  land  is  not  used  for  cultivation. 
Further,  that  there  is  no  stipulation  in  the 
pottah  granted  to  the  defendants  restricting 
the  zemindar's  right  of  enhancement. 

We  have  carefully  considered  this  case. 
The  plaintiffs  are  the  purchasers  of  the 
rights  and  interests  of  the  Government  in  a 
ceitain  khas  mehal,  within  which  the  tenure 
of  the  defendants  is  situated.  They  sue,  alleg- 
ing thai,  as  the  lands  in  the  tenancy  of  the 
defendants  are  bheelcc  lands,  that  is  to 
say,  wholly  occupied  by  buildings,  they 
tendered  to  ihem  a  pottah  for  a  term  of  five 
years  at  the  Per^uimah  rate  of  5  rupees  a  pa- 
kee,  and  demanded  a  corresponduig  kuboo- 
leut, that  the  defendants  put  them  off  with 
promises  to  give  a  kubooleut.  Hence  this 
suit  for  a  kubooleut  at  the  above  rate  and 
term ;  the  jumma  claimed  being  Rs.  68. 


Mr.  I.  Tissendie,  one  of  the  defendants^ 
and  the  manager  and  part  proprietor  of  th^ 
factory,  answers  that  the  rate  claimed  is 
excessive — that  it  is  unjust  to  claim  sudi 
a  high  rate'  simply  because  'a  factory  ba4i 
been  built  on  the  lands — that,  when  the  facto* 
ry  was  built,  the  land  occupied  by  it  was  of 
the  same  quality  as  other  lands  used  for  in* 
digo  purposes  in  the  neighbourhood — that,  as 
the  factory  is  of  very  long  standing,  it  is 
unjust  to  demand  a  kubooleut  for  a  term  of 
five  years. 

The  defendant,  after  alluding  to  the  lease 
taken  by  his  predecessor,  Mr.  T.  Woodini 
dated  2nd  May  i860,  states  that  he  is  will- 
ing to  execute  a  kubooleut  if  the  plainiill 
will  grant  him  a  perpetual  lease  at  a  fail 
rate,  and  that,  moreover,  he  had  demanded  a 
poitah  on  these  terms,  but  the  plaintiff  re- 
fused to  gram  one. 

It  will  be  seen  that  the  defendants  do  nrt 
set  up  a  holding  which  is  not  liable  to  en- 
hancement. Their  lease  dates  from  the  and 
of  May  i860,  and  was  granted  to  them  \s\ 
the  Government,  who  were  the  proprieion 
of  the  parent  khas  mehal.  We  have  read 
the  pottah,  dated  the  2nd  of  May  i860,  and 
find  that  it  is  a  farming  lease  to  Mr.  Woodin 
for  the  term  of  one  year.  The  lessee,  was 
prohibited  from  sub-letting  or  admitting  a 
co-sharer  without  the  consent  of  the  Col- 
lector. There  is  nothing  in  this  temporal] 
lease  to  show  that  it  was  taken  for  building 
f)urposes.  The  precedent  quoted  by  tb( 
Courts  below  is  therefore  wholly  inapplica 
ble.  It  appears  to  us  that  the  lease,  undd 
which  the  defendants  hold,  does  not  evej 
give  them  a  right  of  occupancy,  for  there  ii 
nothing  in  the  terms  of  the  lease  to  show  iha 
it  was  in  confirmation  or  renewal  qf  forme 
lease.  It  w-as,  in  our  opinion,  in  the  powe 
of  the  plaintiffs  to  make  their  own  condition 
with  the  defendants,  both  in  regard  to  th< 
term  of  the  lease  and  the  rate  of  the  rent 
But  they  have  waived  whatever  right  thcj 
possessed  to  fix  their  own  conditions,  and 
have  left  it  to  the  Court  to  do  so.  The  pro- 
per rent  must  therefore  be  ascertained,  and 
for  this  purpose  the  suit  is  remanded  to  tb< 
Lower  Court.  When  the  proper  rate  of  ren 
is  ascertained,  and  there  appears  to  have  beei 
a  local  enquiry  with  that  view,  then  thede 
fendants  will  be  called  upon  to  execute  anc 
deliver  a  corresponding  kubooleut.  It  ^^ 
parties  cannot  agree  as  to  the  terra  of  tb< 
lease,  the  Collector  should  fix  it  wilh  refer- 
ence to  Section  76,  Act  X.  of  1859. 

Costs  to  follow  the  result. 
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{The  9th  Januan'  1865. 

« 
* 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumbhoonaih 
Pundit,  Puisne  Judge* 

Jurisdiction — Suit  for  possession  by  tenant 
ag^ainst  adverse  holders. 

Case  Nq.  2306  of  1864. 

Special  Appeal  from  a  decision  passed  by  Pundit 
Tarakant  Bidyashagu  r  Roy  Bahadoo  r,  Princi' 
pal  Sudder  Ameen  of  Jessore^  dated  the  21st 
May  1864,  reversing  a  decisidn  passed  by  the 
Moonsiff  of  that  District,  dated  the  nth  Sep- 
tenlber  1863. 

Ruttan  Moonee  Debea  (Pkiniiff), 
Appellant, 

versus 

Dhurmomoyee  Dassee  and  others  (Defendants 
and  Intervenors),  Respondents. 

Baboos  Prosonno  Coomar  Dose  and  Baney 
Madhub  Banerjee  for  Appellant. 

Mr,  C  Gregory  for  Respondents. 

A  suit  for  possession  by  an  ejected  tenant  may  be 
brought  ajfainst  a  person  whose  title  as  adverse  holder 
accn>ed  before  the  institution  of  the  suit.  Clause  6,  Section 
33>  Act  X.  of  \^S9y  no^  applying  to  such  a  case. 

This  is  a  suit  by  a  tenant  who  has  been 
ejected  by  Sheikh  Kanoo  and  others,  defend- 
ants, who  claim  under  a  lease  from  Dhurmo- 
moyee Dassee,  the  zemindar ;  and  Dhurmo- 
moyee is  also  made  a  co-defendant. 

The  plaintiff  obtained  a  decree  in  the  first 
Court.  An  iniervenor,  who  claimed  as  pur- 
chfteer  under  Sheikh  Kanoo,  appealed  to  the 
Pritfcipal  Sudder  Ameen  who  dismissed  the 
suit  on  the  ground  that  the  suit  was  cognizable 
only  by  the  Collector  under  Act  X.  of  1859. 

The  plaintifif  now  appeals. 

We  are  of  opinion  that,  under  the  6th  Clause 
of  Section  23,  Aft  X.  of  1859,  the  plaintiff 
could  not  have  recovered  the  possession  of 
the  lands  as  against  Sheikh  Kanoo,  whose 
title  as  adverse  holder  had  accrued  prior  to  the 
institution  of  the  suit.  It  is  clear  that  he 
could  not  have  instituted  the  present  suit 
QQder  AdX.,  and  the  Principal  Sudder  Ameen 
was  therefore  wrong  in  dismissing  it.  The 
case  is  accord ingiy  remanded  for  trial  on  the 
merits. 

▼oL  II. 


The  9th  January  1865. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
Pundit,  Puisne  Judgt. 

Suit  for  rent  of  land  let  for  a  Factofy. 

Case  No.  2401  6f  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
F,  B.  Simson,  Judge  ofjessore,  dated  the  loth 
June  1864,  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
20th  June  1 86 J,    ' 

Tarreney  Persaud  Ghose  (Plaintiff), 
Appellant, 

versus 

Bengal  Indigo  Company  (Defendants), 
Respondents. 

Mr.  A.  F.  Lingham  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondents. 

A  suit  lies  under  Act  X.  of  185^  for  the  rent  of  land 
let  for  the  purposes  of  a  factory  including  the  dwellinjgf- 
house  of  the  proprietor  of  the  factory,  it  being  immatenal 
for  what  purposes  the  lands  were  demised. 

This  was  a  suit  for  enhanced  rent  of 
certain  land,  85  beegahs  and  some  odd  cot- 
tahs.  which  the  piainiif!  alleges  to  have  in- 
creased in  value  without  any  assistance  from 
the  defendant,  and  owing  to  the  increase  in 
the  value  of  the  crops ;  and  to  be  now  held 
at  a  rate  lower  than  that  paid  for  neighbour- 
ing lunds. 

The  defendant  alleges  that  his  predecessor 
Johannes  Sarkies  obtained  a  pottah  of  the 
lands  from  the  zemindar  in  1816  for  the 
purposes  of  indigo  operations  at  a  fixed  rent, 
and  in  pursuance  of  that  privilege  the  factory 
was  built. 

The  first  Court,  on  the  ground  that  the 
defendant  had  paid  a  uniform  rent  for  twenty 
years,  dismissed  the  suit,  at  the  same  time 
finding  the  alleged  pottah  to  be  a  forgery. 

On  appeal,  the  Judge,  without  entering 
into  the  merits,  dismissed  the  case  on  the 
ground  that  it  should  have  been  brought  In 
the  Civil  Court. 

Mr.  Allan,  for  the  defendant,  in  support 
of  the  decision  of  the  Lower  Court,  argued 
that  the  suit,  being  for  lands  which  are  let 
for  the  purposes  of  an  indigo  factory  includ- 
ing the  dwelling-house  of  the  proprietor  of 
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the  factory,  will  not  lie  before  the  Collector 
under  Clause  4,  Section  23  of  Aft  X.  of  1859. 
He  refers  to  the  case  of  Odditto  Chunder 
Paul  versus  Kumlakant  Paul  (Marshall's 
Reports,  Vol.  I.,  page  401),  in  which  it  was 
held  that  a  suit  for  arrears  of  rent  due  on 
account  of  an  indigo  factory  would  not  lie 
under  Adt  X.  of  1859. 

In  that  case,  however,  the  rent  was  reserv- 
ed, not  for  the  land^  but  for  the  factory  and 
the  business  and  benefit  of  the  contracts  con- 
nected therewith.  In  Biprodoss  Dey  versus 
William  Woollen  ("  Weekly  Reporter,"  Vol. 
I»,  page  223),  it  was  held  that  a  suit  could 
not  be  maintained  under  Aft  X.  of  1859  for 
the  rent  of  a  house  and  grounds. 

In  the  present  case,  however,  the  rent 
issues  out  of  and  was  reserved  in  respect 
of,  the  land  alone ;  and  we  think  it  was 
utterly  immaterial  for  what  purpose  the 
lands  were  demised. 

The  case  must,  therefore,  go  back  to  the 
Judge  for  trial  on  its  merits,  and  it  is  re- 
manded accordingly. 


The  9th  January  1865. 
Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 
Appeal  (by  Deputy  Collector). 

Cases  Nos.  136  and  137  of  1864  under  Aft 

X.  of  1859. 

Miscellaneous  Appeals  from  an  order  passed  by 
the  Deputy  Collector  ofjessore,  dated  the  2gth 
December  i86jf  reversing  an  order  passed  by 
the  Deputy  Collector  of  Koolnah,  dated  the 
2gth  May  1863, 

Josim  Kagzee,  Petitioner, 

versus 

Kylash  Nath  Haldar,  Opposite  party. 

Baboo  Woomes  Chunder  Bose  for 
Petitioner. 

None  for  Opposite  party. 

Under  Section  19,  A<51  VI.  of  1862,  B.  C,  one  Deputy 
Collector  may  hear  an  appeal  (if  referred  to  him  by  the 
Collector)  from  the  order  of  another  Deputy  Collector. 

The  objection  taken  is,  that  this  suit  was 
disposed  of  by  the  Deputy  Collector,  and 
appealed  to  the  Collector ;  that  the  Collector, 
instead  of  trying  the  appeal  himself,  made 
it  over  to  another  Deputy  Collector,  who  re- 
versed the  ord^  passed  by  the  first  Court ; 
and  the  petitioner  contends  that  the  Collector 


had  no  authority  to  make  over  ';he  appeal 
as  he  has  done,  and  consequently  the  deci- 
sion of  the  Deputy  Collector  trying  il« 
appeal  is  without  jurisdiction,  and  must  be 
annulled. 

We  think  the  provisions  of  Section  19,  Ad 
VL  of  1862,  Bengal  Legislature,  sufficiently 
meet  this  case,  and  provide  for  the  hearing 
of  an  appeal  by  a  Deputy  Collector. 

We  reject  the  appeals  with  costs. 


The  9th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Knr, 

Puisne  Judges. 

Appeal  (from  order  of  Deputy  Collector  In 
execution  of  a  decree). 

Cases  Nos.  501,  502,  and  503  of  1864  under 

Act  X.  of  1859. 

Miscellaneous  Appeals  from  an  order  passedhj 
the  Judge  of  Tipperah,  dated  the  s^ih  Juni 
1864,  affirming  an  order  passed  by  the  Depuif 
Collector  of  that  District,  dated  the  i8th  April 
1864. 

Huro  Chunder  Burnum,  Petitioner ,      \ 

versus 
Raj  Kishen  Roy,  Opposite  party. 

Baboo  Pomes h  Chunder  Mitier 
for  Petitioner. 

Baboos  Gopenath  Mookerjee  and 
Umbica  Churn  Banerjee  for  Opposite  part)*. 

An  appeal  does  not  lie  from  the  order  of  a  Depotf 
Collector  passed  in  execution  of  a  decree  under  Act  X. » 
1859, 

This  is  an  appeal  from  the  order  of  « 
Deputy  Collector  passed  in  execution  of  > 
decree  under  Act  X.  of  1859.  The  la* 
allows  of  no  appeal  from  such  an  order;  and 
the  decision  of  a  Full  Bench,  passed  on  the 
1 6th  March  1864,  in  the  case  of  Ruttoo 
Monee  Dossee,  has  distinctly  ruled  that  an 
appeal  from  such  an  order  cannot  be  heard. 
The  appeals  in  these  three  cases  are  dismissed 
with  costs. 


The  loth  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  CMif 
Justice,  and  the  Hon'ble  Shumbhoonatk: 
Pundit,  Puisne  Judge. 

Jurisdiction  (of  Civil  Court  in  suit  for  Knbooleflt 
to  try  genumeoeta  of  pottth). 
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;:iCase  No,  2361  of  1864  under  Aft  X.  of  1859. 

'^'Special  Appeal  from  a  decision  passed  by  Mr, 

;:    F,  B,  Stmsoftf  Judge  of  Jessore^  dated  the 

2*jth  May  1864^  reifersing  a  decision  passed 

by  the  Deputy  Collector  of  Magoorah^  dated 

',     the  2$th  April  1863. 

%      Mr.  F.  C.  Sandes  ^Plaintiff),  Appellant, 

versus 

Surroop  Chunder  Biswas  (Defendant), 
Respondent, 

Mr,  R,  T,  Allan  and  Baboo  Anund  Chunder 
I  Ghosal  for  Appellant. 

Baboo  Bhuggobutty  Churn  Ghose  for 
Lj  Respondent. 

Every  Court,  having  jurisdiction  over^  the  subject 
^  matter  of  a  suit,  incidentally  has  jurisdiction  (unless 
'  expressly  barred  by  law)  to  try  all  pleas  in  bar  urged 
in  such  suit.  Consequently,  the  Revenue  Courts  under 
Adl  X.  of  1839  <^^n  ^I'y  ^hc  genuineness  in  effect  of  a 
pottah  pleaded  in  bar  in  a  suit  for  a  kubooleut  at' 
enhanced  rent. 

This  is  a  suit  under  Ad  X.  for  enhance- 
ment of  rent,  the  plaintiff  praying  for  a  ku- 
'booleot.     The  defendant  pleaded  a  mokur- 
jniree  pottah,   dated   in   1242;  the  plaintiff 
answered  that  the  pottah  was  invalid,  and 
executed  by  a  person  not  having  power  to 
fgrant  it. 

On  appeal,  the  Judge  refused  to  try  the 

f question,   holding  that  the  validity  of  the 

I  pottah  was  a  matter  to  be  determined  by  the 

Civil  Court,  and  dismissed  the  plaintiff's  suit. 

The  plaintiff  appeals. 

It  is  clear  that  the  Collector's  Court  had 
i  jurisdiction  over  the  suit.  Every  Court  hav- 
I  ing  jurisdiction  over  the  subject-matter  of  a 
suit  must  have,  as  an  incident,  jurisdiction  to 
'  txy  all  pleas  in  bar  which  may  be  pleaded  in 
;  such  suit,  unless  such  jurisdiction  has  been 
expressly  taken  away  by  some  positive  law. 

We,  therefore,  hold  that  the  Judge  was 
bound  to  try  the  question  as  to  the  genuineness 
and  effect  of  the  pottah. 

Our  opinion  is  in  accordance  with  the  cases 

\  of  Huree  Persaud  Malee  versus  Koonjoo  Be- 

l^ary  Shaw,  i  Marshall  99,  and  Kallee  Singh 

versus  Mooteeram,    i    Sutherland's  Weekly 

Reporter  135. 

The  case  must  be  remanded. 


The  nth  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
Pundit,  Puisne  Judge, 

Damages  (for  rent  admitted  |by  Defendant). 


Case  No.  2371  of  1864  under  Aft  X.of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
H,  B,  Lavjford,  Officiating  Additional  Judge 
of  Jessore^  dated  the  2nd  fune  1864,  affirm^ 
ing  a  decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  2nd  October  186 j, 

Mr.  John  Beckwith  (Defendant),  Appellant, 

versus 
Moulvie  Noorjumma  and  another  (Plaintiffs), 

Respondents. 

Mr,  A ,  F,  Lingham  for  Appellant. 
None  for  Respondents. 

Suit  for  rent  and  damages.  Plaintiif's  allegations 
as  to  the  rate  of  rent  having*  been  disbelieved,  and  a 
decree  given  to  him  at  the  rates  admitted  by  the 
defendant — Held  that  this  was  not  a  case  in  which 
damages  were  awardable  under  Section  2,  Adt  VI.  of 
1S62,  B.  C. 

The  only  real  ground  of  objection  in  this 
case  is  that  damages  have  been  improperly 
allowed.  The  plaintiff  sued  for  Rs.  2,054, 
on  allegations  as  to  the  rate  of  rent,  which 
were  disbelieved  by  the  Lower  Court.  He 
recovered  Rs.  192,  and  Rs.  24  as  damages. 
The  Lower  Court,  in  awarding  that  sum, 
adopted  the  rates  admitted  by  the  defend- 
ant. 

Under  these  circumstances  it  is  clear  thlt 
the  Lower  Court  ought  not  to  have  allowed 
damages  under  the  Bengal  Aft  VL  of  1862, 
Section  2.  The  Lower  Court  does  not  find, 
nor  can  it  fairly  be  inferred,  that  defendant, 
without  reasonable  or  probable  cause,  neg- 
lected to  pay  the  amount  due  from  him.  We, 
therefore,  amend  the  decision  of  the  Lower 
Court  by  disallowing  the  Rs.  24  awarded  as 
damages.  Indeed,  we  are  strongly  disposed 
to  think  that  no  costs  should  have  been 
allowed  to  the  plaintiffs.  No  costs  for  this 
special  appeal. 


The  nth  January  1865. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Jurisdiction  (Suits  to  cancel  lease  for  non-pay- 
ment of  rent  or  breach  of  condition). 

Case  No.  1925  of  1864. 

Special  Appeal  from  a  decision  passed  by  Sheik 
Ally  Asin,  Principal  SudderAmeen  ofBehar, 
dated  the  2gth  April  1864,  reversing  a  decision 
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pasted  hy  the  Sudder  Ameen  of  that  District, 
dated  the  yth  August  1863. 

Ranee  Belsaree  Coomaree  {PlainiiflF)» 
Appellant, 


versus 


'    Soobrun  Singh  (Defendant),  Respondent. 

Messrs.  G.  Gregory  and  C.  Gregory  for 

Appellant. 

Mr.  R.  E^  Twi4ale  for  Respondent. 

A  suit  to  cancel  a  lease  on  account  of  breach  of  the 
conditions  thereof,  and  for  arrears  of  rent,  is  within  the 
exclusive  jurisdiction  of  the  Revenue  Courts. 

It  appears  that  the  defendant  obtained  a 
perpetual  lease  from  the  plaintiff  with  certain 
conditions — viz.,  that  non-payment  of  three 
instalments   of  rent    should   operate  as  an 
extinction  of  the  lease.     Plaintiff  sued  under 
Aft  X.  of   1859  for  arrears  of  rent,  and  to 
cancel  the  lease  on  account  of  breach  of  the 
conditions  thereof.  He  obtained  a  decree,  and 
might  have  proceeded  under  Section  78  of; 
Aft  X.  in  execution.   But,  on  appeal,  the  J  udge " 
ruled  that  the  provisions  of  Aft  X.  for  the] 
cancelment  of  a  lease  on  account  of  non-pay- 
ment of  rent  or  breach  of  condijiion  do  not 
apply  to  a  perpetual  lease,  but  only  to  a  ryotee  \ 
tenure ;  wherefore  he  reversed  the  order  for 
cancelment  of  the   lease,   leaving  only  the 
decree  for  arrears,  and  referring  plaintiff  to 
the    Civil   Court   as    regards   his   claim   to 
cancel  the  lease  and  re-enter.     Plaintiff  has 
accordingly  sued   in   the   Civil   Court,   and 
got  a  decree  from  the  fir»t  Court.     Defend- 
ant appealed,   and   the  Judge  reversed  the 
order  on  the  ground  that  the  plaintiff  could 
only  sell  the  tenure  under  Section  105,  Aft 
X.  of  1859.    Plaintiff  appeals  specially.   With- 
out going  further  into  the  merits,  we  think 
that  the  order  of  the  Judge  in  the  Aft  X. 
case  was  wrong,  and  that  the  Civil  Courts 
have  no  jurisdiction  in  this  case.     The  suit 
is  not  one  to  eject  a  person  having  no  right 
of  occupancy,  or  to  eject  a  tenant  for  a  limit- 
ed   period    after   the    determination    of    his 
tenancy;  but  is  clearly  a  suit   to  cancel  a 
lease  on  account  of  breach  of  the  condition 
thereof,  and  comes  under  Clause  5,  Section  23 
of  Aft  X.  of  1859.     It  is  combined  with  a 
suit  for  arrears  under  Clause  4.     It  is  there- 
fore exactly  the  suit  contemplated  by  Section 
78  5  and  tjie  decree  for  ejectment  would  have 
been  executed,  if  the  arrears  were  not  paid 
within  fifteen  days.     Under  the  terms  of  Sec- 
tion 23,  the  Revenue  Courts  have  exclusive 
jurisdiction,  and  the  jurisdiction  of  the  Civil 
Courts  is  barre^.    We  must,  therefore,  dismiss 
this  appeal  on  the  ground  that  the  Court  had 


no  jurisdiction  in  the  case.     At  the   sane 

time,  we  express  our  opinion  that  this  deci- 
sion gives  the  Wrongest  ground  for  applying 
within  a  reasonable  time  to  the  Judge  for  & 
review  of  his  decision  in  appeal,  dated  the 
8th  J une  1 86 1 .  Under  all  the  circumstances 
we  direct  that  each  party  shall  pay  their  own 
costs  in  ail  Courts. 


The  nth  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Enhancemeut  (Improvements  to  land  bj  both 
landlord  and  tenant). 

Case  No.  2251  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  M^- 
F.  L.  Beaufort,  Judge  of  the  24-Pergu»- 
nahs,  dated  the  28th  May  1864,  affirming  • 
decision  passed  by  Moulvie  yainoodeen  HoS' 
sein,  Deputy  Collector  of  that  District,  datti 
the  joih  February  1864. 

Huro  Pershad  Roy  Chowdry  (Plaintiff), 

Appellant, 

versus 

Wooma  Tara  Debia  (Defendant), 
Respondent. 

Baboos  Anund  Chunder  Ghosal  and  Ban^ 
Madhuh  Banerjee  for  Appellant. 

Mr.  G.  Gregory  and  Baboos  Onoocool  Ciun- 
der  Mookerjee  and  Oprokash  ChtmdiT 
Mookerjee  for  Respondent. 

A  landlord  is  not  entitled  to  enhancement  on  the 
ground  of  improyement  of  the  rjrot^s  tenure  by  W* 
making  of  a  bund,  when  he  has  failed  to  prove  that  he 
erected  the  bund,  or  that  the  increased  value  of  the  law 
is  owing  to  the  bund,  and  not  to  the  ryot's  own  cxertifli» 
in  raising  smaller  embankments,  and  keeping  in  repur 
sluice  gates. 

This  was  a  suit  to  assess  enhanced  rent  on 
a  chuck  in  possession  of  the  defendant  (specif 
respoj>depi).  The  defence  was  that  F^at- 
ever  increase  oi  produce  there  might  Yi»t 
been  was  due  to  the  ryots  own  exeriiOPS' 
Both  Lower  Courts  decided  ihat,  by  ihe  terms 
of  the  amulnama  granted  to  ihe  proprielfH' 
by  Government,  the  ryot's  tenure  was  prO" 
tected  from  enhancement. 

This  decision  was  appealed  to  the  Higb 
Court,  and  the  result  was  that  the  amulna- 
mah  was  held  not  to  protect  the  tenure.  The 
case  was  remanded  for  enquiry  into  ^^^'^ 
the  increase  of  produce,  if  any,  was  cansw 
otherwise  than  by  the  exertions  of  the  r}'0^ 
and  whether  he  held  any  and  what  land  m 
excess  of  the  iirea  x^oveced  by  his  poM'* 
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Scyth  Lower  Courts  h^ve  again  decided  in 
fayor  of  tbf$  ryot  qq  ^he  first  point  of  re- 
ference; on  the  second,  rent  was  awarded  at 
the  old  rates  on  an  excess  quanti^'  of  land 
iound  to  be  i^  special  respondent's  possession. 

It  is  now  urged  in  special  appeal  that  the 
produce  bas  ,oonsiderably  increased,  as  is 
proved  by  the  $peci^  r^espondent's  own  ad- 
aais^iioos,  and  that  a3  this  increase  is  the 
result  of  the  impi;ovenvents,  &c.,  carried  out 
by  the  proprietor,  the  land  is  clearly  liable  to 
pay  enhanced  rent. 

These  improvefnents  are  now  stated  by 
the  special  appellant  to  have  been  the  bund- 
ing of  the  Mohamaya  Khal,  whereby  the  salt 
inrajLer  was  prevented  from  inundating  special 
respondent's  lands.  On  this  point  the  judge 
held  the  evidence  to  be  so  vague  and  uncer- 
tain that  it  was  impossible  to  fix  accurately 
any  specific  act  of  improvement  on  the  part 
of  the  landlord,  whereby  the  ryot's  tenure 
had  been  {benefited;  and  as  to  the  original 
japakiBg  of  the  Uind  itself^  he  remarks  that, 
without  it,  neither  his  own  lands  nor  his 
ryot's  would  have  been  culturable  at  all. 
There  was  no  evidence  to  show  when  or  in 
what  position  the  bund  was  made,  whilst  it 
was  proved  that  the  ryot  had  himself  kept  in 
repair  sluice  gates,  dapxs,  &c.,  and  had  erected 
other  small  bunds  necessary  for  the  cultiva- 
tion of  his  holding. 

Under  the^  cir,cumstances,  we  think  that 
there  is  a  sufficient  finding  of  fact  against 
the  special  appellant  to  prevent  our  inter- 
ference. The  building  of  the  bund  across 
the  khal  is,  the  Judge  states,  dependent  on 
the  v^igu^st  and  most  unsatisfactory  tjesjtjmo- 
ny,  whilst  he  considers  the  other  evidence 
(local  included)  to  prove  that  whatever  in- 
crease the  land  may  now  produce  is  attribut- 
able not  to  the  bund  so  much  as  to  the 
jrypt's  own  erections  and  repairs. 

As  to  what  are  called  the  special  respond- 
ent's 04ni^i$siofj^s,  we  observe  that  it  can  be  no 
ground  for  enhancement  on  the  part  of  a 
fMopri/^toTf  ibfit  his  tenant-in-chief  succeeds 
in  getting  a  ]sixyti  rent  f  roip  his  under-ryots, 
when  the  iia^r^eased  value  of  the  land  is  attri- 
biitahie  to  that  bead  tenant's  eirertions,  and 
HOC  to  die  ^sistaoce  of  the  zemindar. 

|iad  it  beei^  ^oved  in  thjs  case  that  the 
ereiBtipn  of  the  Mohamaya  bund  by  the  spe- 
cial jaf»p«Uant  was  the  special  caMse  of  any 
increased  value  of  the  special  respondent's 
boldiog,  of  cour^  the  latter's  suing  his  under- 
•ieoants  for  an  enhanced  rent  would  have 
been  very  good  proof  that  the  produce  had 
ipcie4isi^.d ;  bpt  here  the  proof  fails  ab  initio. 
It  ji6  flot  pp^iyffy  sbfWii  in  xb^  gi^t  plfice 


that  the  special  appellant  did  erect  the  biwd ; 
nor  in  the  second,  that  its  ereotiOQ  ivould 
have  increased  the  value  of  the  special  re- 
spondent's land,  had  it  not  been  suppleoaented 
by  the  latter's  own  exertions  in  raising  small- 
er embankments,  and  keeping  in  repair  sluice 
gates. 

Taking  this  view  of  the  case,  we  di^piss 
the  special  appeal  with  costs. 


The  1 2th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A-  GJiQver, 

Pfiisne  Judges, 

Evidence  (Canoongoe  papers  and  proceed- 
ings of  SefSement  Officer^). 

Case  No.  2262  of  18.64  under  Act  ?C.  of  i?5'9. 

Special  Appeal  from  a  decision  passed  by  Mr,  €, 
Hothouse,  Judge  of  Midnapore,  dated  the  $rd 
June  i864t  reversing  a  decision  passed  by 
Baboo  Kedar  Nath  Deb,  Deputy  Collector  of 
that  District,  dated  the  14th  Mfirch  1864, 

Nund  Duntpat  (Defendant),  Appellant, 

versi^ 

Tara  Chund  Pritheebafec  (Pjaji^ff), 
Respondent, 

Baboo  Hem  Chunder  Banerjee  for 

Appellant. 

Baboo  Mohendro  Lall  Shame  for 
ResponjV*.nt. 

Canoongoe  papers  and  '^z  9)*  ^*-Ts  of  settlement  offi- 
cers are  good  evidence  i  d  passed  ^^  pergunnah  rate?, 
standards  of  n}easurem^»^   ^^  ^i«e  like. 

This  was  a  suit  -^icpertubooleut  at  an  en- 
hanced rate  rf  r  ^w,  ^fter  service  of  notice. 
The  ryot  'l  ^''^Y  UI0  the  standard  of  mea- 
sure me/^P^  ^^  ®xftl  By  the  plaintiff,  as  also  to 
.the  rat("®  ^cc^'sssive. 

The  ^^  ^^^'Jaid  down  were : — 

1st.  ?*nfl  is   the   standard    of   measure-    { 
ment  ? 

2nd.  What  are  the  prevailing  rates  ? 

The  Court  of  first  instance  found  that 
the  pergunnah  measurement  rod  was  one  of 
8  feet  2\  inches.  The  rates  \vere  fixed  ^s 
stated  by  the  defendant. 

On  appeal,  the  Judge  reversed  this  decision, 
and  held  that  the  pergunnah  measurement 
fod  was  one  of  6  feet  9  inches,  and  that  the 
rates  were  as  alleged  by  the  plaintiff. 

Jn  special  appeal  it  is  urged  :— 

J  St.  That  the  Judge  was  ^rong  in  reject- 
ing the  evidjence  furnished  by  the  Canpon- 
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goe  papers  and  the  settlement  proceedings 
of  the  Government  officers,  and  further  that 
the  onus  of  proving  that  the  standard  of 
measurement  was  6  feet  9  inches  was  on  the 
plaintiff. 

2nd,  That  the  rates  have  not  been  proper- 
ly fixed. 

The  Judge  observes  of  the  Canoongoe 
papers  that  they  are  not  attested,  and  that 
they  prove  too  much,  for  while  they  state 
that  the  rod  of  measurement  is  4^  Mts  in 
length,  they  convert  this  standard  into  8 
feet  2^  inches,  whereas  the  proper  calcu- 
lation is  6  feet  6  inches. 

With  reference  to  the  settlement  proceed- 
ings, the  Judge  remarks  that  the  Govern- 
ment, in  making  their  settlements,  fixed  the 
standard  pole  at  8  feet  2^  inches,  but  that 
this  act  of  the  Government  was  done  in 
their  capacity  of  zemindar,  and  that  such 
act  is  not  binding  on  any  other  zemindar. 

We  think  that  the  Judge  was  wrong  in 
setting  aside  the  Canoongoe  papers.  These 
papers  were  submitted  in  original  to  the 
Court  of  first  instance  by  the  record-keeper  of 
the  Collectorate.  They  come  from  proper 
custody,  and  are  certainly  of  great  weight 
in  questions  connected  with  pergunnah  rates, 
standards  of  measurement,  and  other  such 
like  statistics.  They  were  compiled  by 
parties  representing  the  zemindary  interest 
well  cognizant  of  such  matters,  and  who 
could  have  had  no  possible  interest  in  repre- 
senting that  the  rod  was  a  larger  one  than 
it  really  was,  and  therefore,  all  in  favor 
of  the  ryot.  T'  "-Judge  appears  to  set 
aside  these  dc^"'^^  ^***'  mainly  because  4J 
hits  reduced  td^^  undei  measurement  on  a 
calculation  of  i8^?PP^^'  to  the  hit  are  not 
equal  to  8  feet  2^^,^^^^  es,  forgetting  that 
it  is  notorious  that  tht^^S'*'  "aries  in  length 
in  many  pergunnahs/\^"^  *-  Canoongoe 
papers  give  the  native  slan)^*^^/  ^neasure- 
ment  prevailing  in  the  perguP^'^fi^  ^  dispute 
with  the  equivalent  in  EngX.  "neasure- 
ment — viz,y  8  feet  2\  inches.       ^" 

The  settlement  proceedings  are  also  good 
evidence  on  this  point.  The  settlement 
officer,  being  doubtful  as  to  what  was  the 
pergunnah  rod,  referred  the  question  to  the 
Collector,  who  is  an  authority  on  this  sub- 
ject. He  decided  on  reference  to  his  re- 
cords that  the  rod  was  one  of  8  feet  2^ 
inches.  The  Government  may  have  been 
acting  in  this  instance  in  its  capacity  of 
zemindar;  but  we  fail  to  see  why  Govern- 
ment should  measure  with  a  rod  so  favor- 
able to  the  ryot,  unless  satisfied  that  that 
rod   was  the  standard  of  measurement  of 


the  pergunnah.     We,  therefore,  reverse 
decision  of  the  Judge  in  the  matter  of 
rod,  and  restore  that  of  the  Court  of 
instance.  • 

With  reference  to  the  second  point, 
the  Judge  after  due  enquiry  has  fixed 
rate,  we  cannot  interfere  in  special  appeal. 

The  judgment  of    the  Lower  Appclh 
Court  is  modified  with  costs  in  proper 
payable  by  the  respondents. 


The  1 2th  January  1865. 
Present : 


The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 
Enhancement— Old  rent. 
Case  No.  2254  of  1864  under  Act  X.  of  1859^ 

Special  Appeal  from  a  decision  of  Mr,  F.  Si 
Pearson t  J^Jtdge  of  Tirhoot^  dated  the  i6<i 
May  i864f  reversing  a  decision  of  Mr,  » 
Graham,  Assistant  Collector  of  that  Distridi 
dated  the  30th  September  j86j, 
Chunder  Narain  Chowdh^  (Plaintiff), 

Appellant^ 

versus 
Kassee  Khan  (Defendant),  Respondent, 
Case  No.  2255  of  1864  under  Act  X.  of  18591! 
Chunder  Narain  Chowdhry  (Plaintiff), 

Appellant, 

versus  \ 

Dhurum  Dult  Khan  (Defendant),  Respondent* 
Baboo  Kallee  Kishen  Sein  for  Appellant 
Baboo  Kalee  Prosono  Dutt  for  Respondent. 

Though  a  landlord  may  fail  in  establishing  his  dai* 
to  enhanced  rent,  he  is  nevertheless  entitled  to  adeem 
for  the  old  rent,  if  it  has  not  already  been  paid. 

These  are  suits  for  arrears  of  rent  fa 
1270  at  enhanced  rates. 

The  Judge  held  that  the  notice  was  twt 
served  in  due  time,  and  dismissed  the  suit. 

In  special  appeal  it  is  urged  that  th« 
Judge  ought  not  to  have  dismissed  the  sai 
entirely,  because  the  plaintiff  had  failed  » 
prove  that  he  was  entitled  to  the  higher  rent 
claimed  ;  but  that  he  should  have  decreed  » 
the  plaintiff  payment  at  the  admitted, 
rate  of  rent.  *'^' 

We  think  that,  as  the  suV  >n^o  w 
arrears  of  rent,  the  plainti»^^y»  ^^s  ci 
a  decree  for  such  sum  af^^o^^s  of  the 
prove;  and  he  could  not^nd  what  land  I  ^t 
entitled  to  the  enhanced  rerfX  ^*s  V^»^^ 
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he  notice  was  not  served  in  time ;  but  he 
ras  entitled  to  the  old  rent  as  admitted  by 
he  defendant,  if  that  amount  did  not  appear 
D  have  been  paid.  Whether  the*  rent  for 
370  has  been  paid  at  the  old  rate,  the  Judge 
las  not  enquired ;  and  the  papers  submitted 
0  this  Court  do  not  enable  us  to  determine 
hat  matter  of  fact.  We  have  no  other  course, 
hen,  than  to  remand  the  case  to  the  Judge, 
rho,  if  he  finds  that  the  rent  for  1 270  has 
kot  been  paid  at  the  rate  admitted  by  the. 
lefendant,  will  give  the  plaintiff  a  decree ; 
Jid,  if  he  finds  that  they  have  been  paid,  he 
rill  dismiss  the  suit.  The  costs  of  this 
pecial  appeal  will  be  given  for  or  against 
he  parties  as  the  Judge  may  consider  equit- 
ible  with  reference  to  what  may  be  his  ulti- 
nate  decision. 


The  1 2th  January  1865. 
Present : 
'    The  Hon'ble  C.  Steer  and  E.  Jackson, 

Puisne  Judges, 
Payment  to  one  joint-proprietor. 
Pase  No.  880  of  1862  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofSarurif  dated  the  25th  February  1862, 
reversing  a  decision  passed  by  Mr.  Macpher- 
son,  Officiating  Co  I  lector  of  that  District,  dated 
ihe  21st  June  186 1. 

Baboo  Oodit  Narain  Singh  and  others 
(Plaintiffs),  AppellantSy 

versus 

^Ir.  H.  Hudson  and  others  (Defendants), 

Respondents. 

Moulvie  Syud  Murhamut  Hossein 
for  Appellants. 

None  for  Respondents. 

Payment  to  one  of  several  joint-proprietors  is  a  pay- 
Beot  to  all. 

• 

In  this  suit,  the  Judge  finds  that  three 

Esons  were  joint-proprietors ;  and  that,  de- 
^  dant  having  paid  his  rents  to  one  of  the 
l^*proprietors,  that  is  a  payment  to  all,  and 
^  defendant  is  discharged.  This  is  quite 
( proper  view  of  the  defendant's  liability,  and 
ve  dismiss  the  special  appeal. 


he  1 2th  January  1865. 
Present : 


Fraudulent  Decree — Re-hearing  (at  the 
instance  of  judgment-debtor. 

Case  No.  1971  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr* 
W.  T.  Tucker,  Judge  of  Backer  gunge,  dated 
the  23rd  June  1864,  affirming  a  decision  pass* 
ed  by  the  Deputy  Collector  of  that  District, 
dated  the  i^th  February  1864. 

Boidoo  Nauth  Roy  and  others  (Plaintiffs), 

Appellants^ 

versus 

Brojo  Kissore  Chuckerbutty  and  others 
(Defendants),  Respondents. 

Baboos  Greeja  Sunker  Mojoomdar  and 
Issur  Chunder  Chuckerbutty  for  Appel- 
lants. 

Baboos  Kali  Mohun  Doss  and  Hem  Chunder 
Banerjee  for  Respondents. 

When  a  decree  is  obtained  fraudulently  and  with- 
out notice  to  the  opposite  party  either  of  the  suit  or 
sale,  the  jud^ment-deotor  may  claim  a  re-hearinj^  any 
time  within  mteen  days  after  the  seizure  of  his  person  or 
property. 

An  ex  parte  decree  was  passed  against 
defendants,  and  a  sale  of  a  tenure  was  car- 
ried out  under  that  decree.  Subsequently, 
the  defendants  represented  that  the  whole 
case  was  fraudulent,  and  that  they  had  no 
notice  either  of  the  suit  or  of  the  sale.  In- 
quiry was  made.  The  facts  were  proved  to  be 
as  alleged  by  defendants ;  and,  by  an  order  of 
review,  the  first  order  was  set  aside.  Plaint- 
iff, appellant,  contends  that  defendants  were 
bound  to  come  within  15  days  (under  Sec- 
tion 58,  Act  X.  of  1859),  and  that,  as  more 
than  that  period  had  passed,  they  could  no 
longer  be  heard.  But,  as  the  facts  are  found, 
we  are  clear  that,  independent  of  the  question 
of  an  ordinary  review,  defendants  could  claim 
a  re-hearing  any  time  within  1 5  days  after 
such  steps  in  execution  as  must  necessarily 
bring  the  decree  to  their  notice — e,  g.y  the 
seizure  of  their  person  or  property ;  and  that 
the  re-hearing  was  properly  granted. 

We  dismiss  the  appeal  with  costs* 


^le  C.  Steer  and  G.  Campbell, 


Puisni  Judges^ 


The  1 2th  January  1865. 

Present : 

The  Hon'ble  C.  Steer  and  G.  Campbell, 
Puisne  Judges, 

Jurisdiction  (Suit  to  cancel  lease). 

Case  No.  2023  ^^  1864. 

Special  Appeal  from  a  decisionf  passed  by  Mr. 
R,  Thompson,  Judgi  of  Nuddea,  dated  fhg 
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j8ik  April  i864f  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameeft  of  that  Dis- 
tfictf  dated  the  24th  July  1863, 

Ram  Chunder  Dutt  and  others  (Plaintiffs), 

Appellants, 

versus 

Uin  Doyal  Poramanic  (Defendant), 
Respondent. 

Baboo  s  Opendro  Chunder  Bose  and  Poor  no 
Coomar  Sein  for  Appellants. 

Baboos  Romanath  Bose  and  Baney  Mad  hub 
Bose  for  Respondent. 

Every  suit  to  cancel  a  lease  on  account  of  a  brearh< 
of  any  comHtions  thereof  must  be  brought  before  the 
Collector  under  Clause  5,  Section  23,  Act  X.  of  1^59* 

This  is  a  suit  to  cancel  a  dur-putnee 
lease  on  account  of  breach  of  the  conditions 
thereof.  The  alleged  breach  is  non-payment 
of  rent,  on  occurrence  of  which  a  right  of  re- 
entry was  stipulated.  We  think  that  the 
Civil  Courts  have  no  jurisdiction  in  this 
case,'  masmueh  as  it  clearly  falls  within  the 
terms  of  Clause  5,  Section  23  of  Act  X.  of 
1859,  by  which  an  exclusive  jurisdiction  is 
given  to  the  Revenue  Courts.  It  is  argued 
that  the  above  provision  does  not  apply  to 
perpetual  leases,'  but  nothing  is  shown  to 
U9  to  support  that  argument  either  in  t^e 
words  of  the  la/w,  or  in  any  case  decided  on 
the  point. 

The  law  uses  the  word  "Itease"  without 
any  limitation  whatever,  and  we  have  no 
doubt  that  it  includes  all  leases,  whether 
from  year  to  year,  for  a  term,  or  perpetual. 
Every  suit  to  cancel  any  lease  on  account 
of  any  breach  of  any  conditions  thereof  must 
be  brought  before  the  Collector,  who,  if  the 
case  is  made  out,  can  give  a  decree  of 
ejectmieQt!  or  otherwise.  That  decree  will, 
of  course,  in  execution,  be  subject  to  the 
provisions  c^  the  law;  bot,  as  the  Civil 
Courts  have  no  jurisdiction  under  the  law,  we 
need  not  go  further,  atid  decree  the  appeal 
with  costs; 


The  14th  Jamiary  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson>,  Puisne  Judges. 

Section  25,  Act  X.  of  i«59— Ejectment  (by  Ze- 
miiidar>— NlUI»  (Authwity  of)— Appeal 

Case  No.  2156  of  1864  under  Act  X,  of  1859. 

Special-  Appeal^ from  a  decision  passed  by  Mr, 
P*  Taylor ^  Judg€  cfBasi  Burd'^an,  daUd>ihe 


22nd  February  1864,  affirming  a  decision  pass- 
ed by  Baboo  Obhoy  Churn  Bose,  Deputy  Col-^ 
lector  of  that  District,  dated  the  i6th  ^une 

Joy  Kishen  Mookerje^  (Plaintiff),  Appellant, 

versus 

Ramdhun  Roy  and  another  (DefendaAts), 

Respondents, 

Bit  boos  Pearee  Mohun  Mookerjee  and  Bariey 
Madhub  Ban^tjee  for  Appellant. 

Baboo  Onoocool  Chunder  Mookerjee 
for  Respondents. 

Section  25,  A<51  X.  of  1S59,  is  not  applicable  td  a  case 
■n  which  the  plaintiflF  admits  that  the  dfefcndant  has  a 
pottah,  but  questions  the  authority  of  the  rtaib  who 
gffanted  it.  The  ap^ealin  such  a  case  lies  to  the  Judge, 
and  not  to  the  Commissioner. 

We  think  that  the  appeal  in  this  case  was 
cognizable  by  the  Judge,  and  that  the  Lower 
Appellate  Court  was  wrong  in  holding  that 
the  appeal  lay  only  to  the  Commissioner.        i 

The  suit  is  for  possession  of  lands,  which 
the  defendaint  claims  to  hold  under  a  pottah 
granted  by  the  naib  of  the  plaintiflF.  The 
plaintiff  repOkiiiates  iht  pottah.  Oh  tte-  ground 
that  the  naib  had  no  authority  to  graiit 
it.  That  being  so,  the  material  issue  is 
as  to  the  authority  of  the  naib,  the  question 
being  whether  he  had  authority  to  grant 
a  poitah  so  as  10  bind  the  plainfifif.  That 
is  much  more  a  judicial  than  an  exeCufivt 
question,  and  may,  we"  think,  be  disposed 
of  in  appeal  by  the  Judge,  as  we  do 
not  consider  that  Section  25  of  Ad  X. 
of  1859  is  applicable  to  a  case  of  this  nature, 
where  it  is  admitted  that  the  defendant  has, 
in  fact,  got  a  pottah,  and  the  qnly  dispute 
is  as  to  the  authority  of  the  naib  who  grant- 
ed it. 

The  case  must  be  remanded  for  trial  on 
the  merits,  with  reference  to  the  decisions 
of  this  Court  as  to  the  authority  of  naibs  to 
grant  pottahs. 


The  t6th  January  1865. 

Present: 

The  Hon'ble  C.  Steer  and  E.  Jackson, 

Puisne  Judges, 

Suit  for  rent  (on  Kubo6l6«t  not  pro^dd); 

Case  No.  1446  of  1864  under  Act  X.  of  1859 

Special  Appeal  from  a  decision  passed  by  Mr, 
F.  L,  Beaufort,  Judge  of  the  24-Pergunndhs, 
dated  the  gth  March  1864,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  Bashifh&th, 
dated  the  12th  January  98^4^ 
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ffir:^heik  AbdooUa  (Defendant),  Appellani, 

Nim  Chand  Dutt  and  others  (Plaintiffs), 
*  J  Respondents, 

taboos  Nil  Madhub  Sein  and  Bhuggobuiiy 
^         Churn  Ghose  for  Appellant. 

Baboo  Kedarnath  Mozoomdar  for 
Respondents. 
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tit  for  rent  on  a  kubooleut.  The  kubooleut  not 
finp  been  proved,  the  Lower  Court  might  have  dis- 

ed  the  suit. 

'hether  the  High  Court  should  interfere  with  the 

vtion  of  the  Lower  Court  in  decreeing  the  claim  to 
lextent  admitted  by  the  defendant. — Quaere, 

his  was  a  suit  for  arrears  of  rent  founded 
a  kubooleut.  Both  Courts  have  held  that 
kubooleut,  which  was  an  agreement  for 
anced  rent,  has  not  been  proved,  and  have 
reed  the  claim  only  at  the  rate  admitted 
the  tenants. 

n  special  appeal  it  is  said,  that,  as  the 
ooleut  was  not  proved,  the  case  should 
e  been  disminsed.  We  think  that  the 
er  Court  might,  under  the  precedents  of 
Court,  have  dismissed  the  plaintiff's  suit 
er  the  circumstances ;  but  it  is  a  question 
iher  this  Court  should  interfere  with  the 
retion  which  the  Lower  Court  has  exer- 
in  decreeing  the  claim  for  rent  as  far 
the  defendant  admits  he  is  in  arrear.  It  is 
distinctly  declared  that  the  kubooleut  is 
rgery.  But  there  seem  to  be  reasons  to 
pect  it,  and  the  proof  adduced  in  support 
it  is  not  considered  sufficient. 
On  the  whole,  the  Judge  thought  proper 
decree  at  the  admitted  rale.  We  will  not 
this  stage  interfere  in  that  decree. 
It  is  then  said  that  the  plaintiff  is  not  the 
per  parly  to  receive  the  rents,  but  a  third 
y.  We  observe  that  this  third  party 
ervened,  but  his  claim  was  rejected  in  the 
ginning  under  Section  TJ  of  the  Act.  He 
not  appealed,  but  has  gone  to  the  Civil 
Court ;  the  tenant  cannot  carry  on  the  third 
(Party's  case. 

Appeal  dismissed  with  costs. 


The  i6th  January  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Presmnptton  of  occufMuiCT  from  Permanent  Set- 
tlement—Diminution  ofjumma  caused  by  alien- 
atioa  of  part  of  jote. 

yoi.  II. 


Case  No.  2336  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 

A,  Pigout  Judge  of  Hooghly,  dated  the  31st 

May  1864^  reversing  a  decision  passed  by  the 

Deputy  Collector  of  that  District,  dated  th^ 

.  joth  September  j86j, 

Kenaram  Mullick  (Defendant),  AppeHanty 

versus 

Ramcoomar  Mookerjee  (Pla,intiff), 
Respondent, 

Baboos  Kalee  Kissen  Sein  and  Toolsey 
Doss  Seal  for  Appellant. 

Baboo  Nobo  Kissen  Mookerjee  for 
Respondent. 

A  diminution  in  the  jumma,  caused  by  the  alienation 
of  a  portion  of  his  jote,  does  not  deprive  a  ryot  of  the 
benefit  of  the  presifrnption  under  Section  4,  Act  X.  of 
1859. 

This  was  a  suit  on  the  part  of  the  special 
respondent  to  recover  enhanced  rent  on  his 
tenant's  (the  special  appellant's)  holding  after 
notice. 

The  defence  was  that  the  land  had  been 
held  for  generations  at  a  uniform  rent,  and 
that  the  ryot  was  therefore  entitled  to  the 
benefit  of  the  presumption  given  by  Section 
4  of  Act  X:  of  1859. 

The  Moonsiff,  although  he  considered  the 
tenure  liable  to  enhancement,  inasmuch  as 
the  defendant  admitted  that  the  jumma  was 
fixed  in  1247, -B.  S.,  refused  to  allow  the 
plaintiff's  claim,  on  the  ground  that  the  value 
of  the  land  had  npt  been  increased  by  other 
agency  than  that  of  the  ryot. 

The  Judge  held  the  ryot  liable,  and  fixed 
the  rent  at  an  enhanced  rate. 

It  is  urged,  in  special  appeal,  that  the 
Judge  has  proceeded  altogether  upon  a  mis- 
conception ;  and  that  there  is  nothing  on  the 
record  to  show  that  the  rent  was  fixed  in 
1247,  B.  S.,  only. 

This  objection  must,  we  think,  be  allowed. 

The  Judge  appears  to  have  altogether 
ignored  the  ryot's  statement,  which  was,  not 
that  the  jumma  was  fixed  in  1247,  B.  S ,  but 
that  in  that  year  he  parted  with  a  portion  of 
his  jote  (83.  14^.  ich,),  and  that  the  dimi- 
nished rent  payable  was  so  much,  viz,, 
Rs.  20-6-11.  Under  such  circumstances, 
the  rent  would,  of  course,  appear  to  vary 
from  what  it  was  in  former  years,  but 
in  reality  it  would  be  the  same.  The 
defendant  never  admitted  that  his  rent 
was  fixed  in  1247, -B.  S.,  but  stated  that  in 
that  year  he  paid  a  certain  rei?t,  whereas  for 
former  years   he  had   paid  a  considerably 
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larger  one,  the  difference  being  caused  by 
his  having  alienated  a  portion  of  his  jote. 

As  ihe  Lower  Appellate  Court's  judgment 
was  founded  on  this  palpable  nnistake,  the 
case  must  go  back  for  the  Judge  to  find  on 
the  ryot's  claim  to  the  presumption  under 
Section  4  of  Act  X.  Had  there  been  suffi- 
cient evidence  on  the  record,  we  should  have 
decided  the  point  ourselves,  but  there  are 
no  dakhilas  filed  in  the  case  earlier  than 
1247 ;  and  the  case  or  cases  (for  there  appear 
to  be  several  in  which  these  parties  are  con- 


cerned) in  which  they  are  said  to  be  filed 
are  not  before  us. 

The  Judge  will,  therefore,  take  into  con- 
sideration the  ryot's  plea,  that  the  difference 
in  his  jumma  from  the  year  1247  HJ 
caused  by  his  diminishing  his  jote;  if  thatbe 
shown,  and  it  be  likewise  shown  that  thc« 
differences  can  be  reconciled,  and  that  froa 
before  1247  his  rent  has  been  virtual^ 
unvaried,  he  will,  we  think,  be  clearly  enii* 
tied  to  the  presumption  claimed. 

Costs  to  follow  the  result. 
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The  14th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

JnUrars — Rig^ht  of  occupancy— Applicability 
of  ActX.  of  1859. 

Case  No.  2363  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
James  Reily,  Principal  Sudder  Ameen  of 
Dinageporet  dated  the  2^th  May  i864,reversing 
a  decision  passed  by  the  M oonsiff  of  that  Dis' 
irict,  dated  the  s8th  January  1864. 

Woomakant  Sircar  (Defendant),  Appellant, 

versus 

Gopal  Singh  (Plaintiff),  Respondent 

Baboos  Prosunno  Coomar  Sein  and  Roop 
Chunder  Sein  for  Appellant. 

None  for  Respondent. 

Mere  occupancy  of  a  julkur  for  a  series  of  years  by  a 
tenant-at- will  can  give  him  no  preferential  right  apainst 
bis  landlord's  lessee.  Act  X.  of  1859  is  not  applicable  to 
such  a  case. 

This  was  a  suit  to  recover  possession  of  a 
certain  julkur,  the  plaintiff  (special  respond- 
ent) alleging  that  he  got  a  lease  of  the  fishery 
from  the  zemindar  on  the  death  of  the  former 
tenant,  Kaleekant,  in  1269,  B.  S.,  and  held  it 
until  the  defendant  illegally  caught  and  appro- 
priated the  fish,  and  so  ousted  plaintiff  from 
possession. 

The  defence  was  possession  from  the  time 
of  the  special  appellant's  great  grand-father, 
at  a  yearly  rent  of  i  rupee  1 1  annas  4  gun- 
das. 

The  Moonsiff  considered  that  the  defendant 
had  been  in  possession  of  the  julkur  for  a 
longtime,  and  was,  therefore,  under  Section  6, 
Act  X.  of  1859,  entitled  to  retain  posses- 
sion so  long  as  he  paid  a  fair  rent.  He 
held,  further,  that  there  was  no  proof  of  the 
defendant  having  neglected  or  declined  to 
pay  rent,  and,  therefore,  dismissed  the  plaint- 
iffs suit. 

On  appeal,  the  Principal  Sudder  Ameen, 
after  remarking  that  the  provisions  of  Act  X. 
did  not  apply  to  the  case,  tried  the  issues — 
Did  the  zemindar  give  a  lease  to  the  plaintiff  ? 
and  had  he  the  right  to  do  so  ?  The  first  he 
found  as  an  undisputed  fact;  and,  on  the 
aecondi  decided  that  the  defendant  was  a  I 


mere  tenant-at- will,  and  could  be  ousted  at 
any  time  at  the  pleasure  of  his  landlord. 

The  special  appellant*s  pleader  abandons 
all  his  objections  save  one,  namely,  that  the 
question  to  be  deter^nined  was,  whether  the 
special  appellant  had  any  hereditary  right  to 
hold  the  julkur,  and  that  not  having  been 
decided,  the  Principal  Sudder  Ameen's  judg- 
ment was  incomplete. 

We  see  no  reason  to  interfere.  The  spe- 
cial appellant  holds  ho  lease  from  the  zemin- 
dar, sfhd  his  mere  occupancy  of  the  julkur 
for  a  series  of  years  will  give  him  no  pre- 
ferential right  against  his  landlord's  nominee. 
Even  admitting  that  he  was  not  served  with 
notice  (a  fact  which  the  Court  of  first  in- 
stance admits  inferentially  to  be  proved),  the 
special  appellant  would  not,  we  think,  be  in  a 
position  to  contest  his  zemindar's  determina- 
tion to  lease  out  the  fishery  to  another.  Spe- 
cial appellant  was  a  mere  tenant- at-will,  and 
could  be  ousted  at  any  time  by  the  proprietor 
of  the  julkur.  The  Moonsiff  was  wrong  in 
applying  the  provisions  of  Aft  X.  to  the 
present  case. 

The  special  appeal  is,  therefore,  dismissed 
with  costs. 


The  17th  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Puisne  Judges, 

Khas  Khareedah  Mehal— Ejectment  (by  Zenyn- 
dars)— Trespassers. 

Case  No.  2157  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr,  F. 
L,  Beaufort,  Officiating  Judge  of  the  24'Per- 
gunnahs.dated the8th March  i864,affirminga 
decision  of  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  16th  October  1863. 

Hurro  Mohun  Mookerjee  (Defendant), 

Appellant, 

versus 

m 

Chintamonee  Roy  (Plaintiff),  Respondent. 

Baboos  Mohendrololl  Shome,  Tarrucknath 
Sein,  and  Peary  Mohun^  Mookerjee  for 
Appellant. 
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■Baboo  Anttnd  Chunder  Ghosal  for 
Respondent. 

In  a  Qovernment  khas khareedah  mehal,  Governm^t 
stands  in  the  position  of  an  ordinary  zemindar;  and 
therefbrfe  ihe  regfistration  of  a  transferable  tenure  is  as 
necessary  in  the  serishta  of  Government  as  zemindar,  as 
in  thfc  serishta  of  any  other  zemindar.  Where  a  tenure 
IS  not  transferable,  and  the  transfer  has  not  been  consent- 
ed to  or  adopted  by  the  zemindar,  the  zemindar  is  enti- 
tled to  treat  the  ryot  as  a  trespasser,  and  to  evict  him 
even  in  the  middle  of  the  year. 

But  where  a  tenure  is  transferable,  the  mere  absence 
erf  registration  or  of  acknowledgment  of  the  zemindar's 
ri^ht  by  the  ryot  will  not  make  the  ryot  such  a  Vespas- 
per  as  to  justify  the  zemindar  in  evictmg  him  in  the  mid- 
dle of  the  year. 

Mr.  Justice  Bayley. — In  this  case  plaint- 
iff sues  for  the  possession  of  certain  land,  on 
the  allegation  that  defendant  illegally  ousted 
him  on  the  15th  Assin  1269.  Plaintiff  alleges 
-that  the  cause  of  defendant  ousting  him  was, 
^hat  plaintiff  refused  to  pay  enhanced  rates 
unjustly  demanded  from  him.  Plaintiff  bases 
his  claim — 

/j/.  For  a  portion  by  purchase  of  a  jote 
jumma  from  Goluck  Holdar. 

2nd,  For  another  portion  by  lease  from 
one  Doorgapersad  Chowdhree,  a  farmer. 

Defendant's  case  was  that  for  part  of  the 
land  in  suit  one  Madhub  Boroye  was  the 
tenant,  and  that  defendant  obtained  a  decree 
for  the  arrears  of  rent  of  that  land  against 
Madhub  Boroye ;  and  that,  for  the  rest,  Go- 
luck  Holdar  was  still  the  tenant,  plaintiff 
having  no  connection  whatever  with  the  land 
of  which  he  now  sued  for  possession. 

The  first  Court  (the  Deputy  Collector) 
lield  that  the  land  was  in  plaintiff's  posses- 
sion, and  that  defendant  had  ousted  plaintiff 
from  it.  Further,  that,  although  Goluck  Hol- 
dar had  deposed  that  he  had  mortgaged  the 
land  to  plaintiff,  and  then  redeemed  the  mort- 
gage, this  was  false. 

The  first  Court  on  these  grounds  decreed 
possession  to  plaintiff. 

Defendant  appealed  tothe  Judge,  and  plead- 
ed that  the  alleged  transfer  of  plaintiff  was 
not  valid,  because  it  was  not  registered  in  the 
zemindar's  serishta;  also  that  the  suit  was 
barred  by  limitation.  Defendant  also  denied 
the  fact  of  plaintiff's  possession. 

The  Judge,  upon  these  pleas,  records  that 
the  **  defendant  pleads  limitation,  but  it  is  not 
"  supported  by  evidence."  The  Judge  then 
finds  **on  the  evidence  that  plaintiff  was 
"  in  possession,  and  that  the  defendant  was 
*^  W>t  legally  justified  in  ignoring  the  transfer 
"of  Goluck  Holdar  to  the  plaintiff."  He 
then  adds  '*  that  the  question  of  permanency 
"of  the  tenure  Scan  be  determined  in  another 
*'suit."     He  also  finds  as  a  fact  that  the 


"  plaintiff  has  been  dispossessed  illegally  in 
"  the  middle  of  the  year,  and  that  the  defend- 
"  ant  must  proceed  to  evict  by  process  of 
"  law  if  he  desire  to  obtain  possession  of  the 
"  land."  The  Judge,  accordingly,  dismissed 
defendant's  appeal. 

The  pleas  taken  in  special  appeal  by  de- 
fendant are — 

1st,  The  auction-purchaser  is  not  bound 
to  recognize  a  transfer  not  registered  in  the 
zemindar's  serishta,  and,  therefore,  plaintiff 
has  no  right  to  sue. 

2nd,  That  the  portion  of  the  land  (4 
beegahs  3  cottahs)  given  by  the  farmer  10 
plaintiff  cannot  remain  in  plaintiff's  posses- 
sion after  the  expiry  of  the  farmer's  lease. 

3rd.  That  limitation  bars  the  suit. 

4th.  That  illegal  dispossession,  even  if 
proved,  does  not  entitle  a  plaintiff  to  a  decree 
to  be  restored  to  possession,  but  only  to 
damages. 

Judgment, — I^is  admitted  before  us' that 
the  lands  lie  in  a  Government  Khas  Kharee- 
dah Mehal,  purchased  at  auction  by  defend- 
ant;  and  that  plaintiff  has  not  registered 
his  alleged  transfer  in  the  zemindar's  serishta. 

On  the  first  plea,  I  am  of  opinion  that  the 
zemindar's  consent  to  transfer  either  by  re- 
gistration or  admission  by  receipt  of  rent  is 
necessary  as  the  general  rule  ;  and  as  much 
so  when  Government  is  zemindar  as  vtien 
others  may  be,  for  Government  has,  as  «-  i 
mindar,  the  position  of  any  ordinary  zemindar. 
The  first  question,  however,  in  this  case  is  one 
not  decided  at  all  by  the  Lower  Appellate 
Court,  viz.,  Is  the  tenure  a  transferable  one 
or  not  ?  For,  if  not,  plaintiff  is  a  trespasser 
merely ;  but,  if  it  be  transferable,  then  the 
plaintiff  could,  in  my  opinion,  under  Clause  6. 
Section  23,  Act  X.  of  1859,  sue  for  possesiion 
as  he  has  done.  Further,  if  he  prove  the  ten- 
ure to  be  transferable,  he  certainly  could  not 
be  ousted  in  the  middle  of  the  year,  and  it  is 
found  as  a  fact  below  that  he  has  been  so. 
In  this  case  I  think  a  decree  for  possession 
would  be  right. 

There  remains  the  question  as  to  the 
other  portion,  which  plaintiff  savs  he  took 
from  the  farmer.  I  do  not  think  that  plaintifi 
could  be  legally  ousted  from  that  till  the 
expiry  of  the  farmer's  lease,  and  it  is  found 
as  a  fact  that  he  has  been  so.  I  think,  there- 
fore, a  decree  for  possession  of  this  portion 
would  be  right. 

It  is  indeed  pleaded  that,  as  the  period  of 
the  farmer's  lease  would  have  expired  befort 
such  a  decree  could  become  operative,  and 
as  plaintiff  could  not  hold  after  the  cxpiiy 
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of  the  lease  of  the  farmer  who  gave  him 
his  tenare,  it  woald,  as  to  this  part  of  the 
land,  be  no  use  giving  such  a  decree. 
Whether  it  might  be  of  use  or  not,  is  not 
the  question,  but  whether  plaintiff  is  enti- 
tled to  it  or  not;  and,  if  entitled,  plaintiff 
should  at  least  have  a  decree  declaratory  of 
a  title  to  possession  for  the  portion  which 
he  held  from  the  farmer  for  the  period  of 
the  farmer's  lease.  Plaintiff  might  then  act, 
as  he  might  be  advised,  as  to  going  into 
Court  with  such  decree  for  such  damages  as 
he  may  have  sustained.  It  may  be  observed 
that  in  this  suit  his  prayer  is  for  possession, 
not  for  damages. 

In  respect  to  the  lands  alleged  by  plaint- 
iff to  have  been  purchased  from  Goluck 
Holdar,  I  would  remand  the  case  for  the 
trial  of  the  point  whether  it  is  a  transferable 
tenure  or  not.  If  it  be  not,  I  think  the 
defendant's  act  of  ejectment,  even  in  the 
middle  of  a  year,  right,  as  the  plaintiff  was  a 
mere  trespasser.  If,  however,  the  tenure 
be  found  to  be  a  transferable  tenure,  then 
the  question  arises  whether  absence  of  regis- 
tration in  the  zemindar's  serishta  makes 
the  occupation  of  plaintiff  illegal,  and  consti- 
tutes him  simply  a  trespasser. 

On  this  point  I  would  hold  that  such 
omission  only  would  not  make  plaintiff, 
holding  a  transferable  tenure,  such  a  tres- 
passer as  would  justify  defendant  in  evict- 
ing him  in  the  middle  of  the  year.  And  I 
would  decree  to  him  possession,  subject  to 
eviction  at  the  end  of  the  year  under  legal 
process. 

I  would  remand  the  ease  for  re-trial  with 
reference  to  the  above  remarks. 

Mr.  Justice  Macpherson.—l  concur  in 
thinking  that  this  case  should  be  remanded 
for  re-trial.  As  regards  the  land  purchased 
from  Goluck  Holdar,  the  decision  of  this 
Court  in  the  case  of  Horo  Mohun  Mookerjee 

vs.  Ramcoomar  Mitter* 

•  SuthcrUnd^s  Re-  IS  in  point.  The  question 
ports,  page  225.  for  the  Lower  Court  to 

decide  was,  whether  the 
Tights  of  the  original  tenant,  Goluck  Holdar, 
were  legally  transferable,  and  whether,  under 
the  circumstances,  the  defendant  could  be 
compelled  to  recognize,  and  be  bound  by, 
the  transfer  to  the  plaintiff.  If  the  tenure 
be  not  a  transferable  tenure,  and  the  trans- 
fer has  not  been  consented  to  or  adopted 
by  the  defendant  or  those  through  whom  he 
claims,  I  think  that  the  defendant  was  en- 
Iftlcd  to  treat  the  plaintiff  as  a  trespasser, 
jaoid  to  evict  him  even  in  the  middle  of 
'die  year.    If,  on  the  other  hand,  the  tenure 


be  transferable,  the  mere  absence  of  regis- 
tration, or  of  any  acknowledgment  of  plaint- 
iff's right  by  the  defendant,  would  not  of 
itself  justify  the  defendant  in  evicting  him 
as  he  has  done;  and,  in  the  latter  event,  the 
plaintiff  should  be  restored  to  possession,  it 
being  open  to  defendant  to  institute  such 
legal  proceedings  as  he  may  be  advised  for 
the  purpose  of  ejecting  him. 

As  regards  the  lands  held  under  the 
izardar,  I  think  the  ouster  during  the  term 
of  the  izara  was  illegal,  and  that  the  plaint- 
iff is  entitled  to  a  declaration  of  his  right 
to  possession  till  the  izara  expires.  Of  course, 
if  the  izara  expired  prior  to  that  declaration 
being  made  by  the  Court,  no  actual  posses- 
sion could  be  given  under  it ;  but  the  declara- 
tion might  be  made  the  basis  of  a  suit  subse- 
quently brought  by  the  plaintiflF  for  damages. 

I  do  not  see  how  any  question  of  limitation 
arises  ;  but  the  objection  taken  in  the 
memorandum  of  appeal  as  to  limitation  was 
not  pressed  in  argument,  nor  was  the  fourth 
objection. 


The  18th  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  Shumboonath  Pundit,  and  £.  P. 
Levinge,  Puisne  Judges. 

Limitation  (Suits  for  rent). 

Case  No.  294  of  1863*  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Cally  Churn  Ghose,  Deputy  Collector 
of  Chowkee  Meherpore,  Zillah  Nuddea^  dated 
the  6th  May  1863. 

Mr.  John  Poulson  and  another  (Defendants), 

Appellants^ 

versus 

Modhoosoodun  Paul  Chowdhry  (Plaintiff), 

Respondent. 

Messrs.  R.  T.  Allan  and  R.  E.  Twidalt  for 

Appellants. 

Baboo  Mohendro  Loll  Shome  for 
Respondent. 

Suits  for  arrears  of  rent  uader  Act  X.  of  1S59  are  not 
affected  by  Act  XIV.  of  1859. 

The  Chief  Justice.— This  was  a  suit  in- 
stituted on  the  i'6th  April  1863  (29th 
Chyet  1269)  for  the  rents  of  certain  land 
of  the  years  1265   to  1269.    The  Deputy 

•  This  case  was  heard  on  the  26th  July  1864,  when 
the  condusioii  arrived  at  by  Um  Co«rt  ««s.oiaUy  Jtatod. 
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Collector,  on  the  ground  that  the  plaintiff 
had  been  engaged  in  prosecuting  anoiher 
suit  on  the  same  cause  of  action  against  the 
defendant,  applying  the  provisions  of  Section 
14,  Act  XIV.  of  1859,  decreed  to  the  plainiiff 
the  rents  of  1265.  Mr.  Justice  Kemp  and 
Mr.  Justice  Campbell  referred  the  case  to 
a  Full  Bench  to  decide  whether  Act  XIV.  of 
1859  applied  to  suits  brought  under  Act  X. 
of  1859. 

,  The  preamble  of  Act  XIV.  of  1859  ''"A" 
Act  to  provide  for  the  limitation  of  suits") 
states  that  "  it  is  expedient  to  amend  and 
consolidate  the  laws  relating  to  the  limita- 
tion of  suits,"  and  for  that  purpose  it  enact- 
ed that  "  no  suit  shall  be  maintained  in  any 
Court  of  Judicature  within  any  part  of  the 
British  Territories  in  India  in  which  this  Act 
shall  be  in  force,  unless  the  same  is  instituted 
within  the  period  of  limitation  hereinafter 
made  applicable  to  a  suit  of  that  nature,  any 
law  or  Regulation  to  the  contrary  notwith- 
standing; and  the  periods  of  limitation,  and 
the  suits  to  which  the  same  respectively  shall 
be  applicable,  shall  be  the  following."  Then 
comes  the  enumeration,  amongst  which,  in 
Clause  8,  Section  1,  is  '*  suits  for  the  rents  of 
any  buildings  or  lands  (other  than  summary 
suits  before  the  Revenue  Authorities  under 
Regulation  V.  of  1822  of  the  Madras  Code), 
the  period  of  three  years  from  the  time  the 
cause  of  action  arose."  The  question  is, 
whether,  under  the  description  of  "  suits  for 
rents  of  buildings  or  land,"  suits  for  arrears 
of  rents  under  Act  X.  are  meant  to  be  in- 
cluded. 

The  argument  on  behalf  of  the  respondent 
is  that  Act  XIV.  is  the  general  law  of  limit- 
ation, and  that  the  intent  of  the  Legislature 
was  that  the  period  of  limitation  in  all  suits 
to  be  instituted  after  that  Act  came  into 
operation  should  be  regulated  by  it.  Clauses  i 
to  15  of  Section  i  enumerate  a  great 
number  of  different  suits  to  whith  different 
periods  of  limitation  are  respectively  to  be 
applicable,  and  Clause  16  provides  a  period 
of  limitation  for  all  suits  to  which  no  other 
limitation  is  thereby  expressly  provided.  At 
first  sight,  therefore,  it  might  appear  that  the 
Act  is  meant  to  be  applied  to  all  suits  of 
whatever  nature  or  kind.  But  in  Section  18 
it  is  enacted  that  "all  suits,  to  which  the  pro- 
visions of  this  Act  are  applicable,  that 
shall  be  instituted  after  the  expiration  of  two 
years  from  the  date  of  the  passing  of  this 
Act,  shall  be  governed  by  this  Act  and  by 
no  other  law  of  limitation,  any  Statute,  Act, 
or  Regulation  now  in  force  notwithstanding." 
The.  Act  then  U  not  universal  in  its  appli- 


cation. It  is  clear  that  the  Legislature  con- 
templated that  there  were  some  suits  10 
which  the  provisions  of  the  Act  would  not 
be  applicable.  It  can  hardly  be  sad  that 
the  Act  is  not  applicable  to  cases  vbere 
shorter  periods  of  limitation  than  those  pre- 
scribed in  Section. I  are  kept  alive  by  Sec- 
tion 3,  because,  yfrj/,  the  Act  does  apply  to 
them  in  keeping  alive  such  shorter  limitation; 
and.  secondly,  in  every  other  respect,  except 
the  period  of  limitation,  they  are  probabij 
meant  to  be  regulated  by  Act  XIV. 

Act  X.  of  1859  received  the  sanction  of 
the  Governor-General  only  six  days  previ- 
ously to  the  passing  of  Act  XIV.  Nov,  it 
is  a  sound  rule  of  construction  that  "the 
'*  law  does  not  favor  a  repeal  by  implication. 
'^  unless  the  repugnance  be  quite  plain;  and 
"  such  repeal  carrying  with  it  a  reflection 
**  on  the  wisdom  of  former  Parliaments,  it  has 
"  ever  been  confined  to  repealing  as  little  as 
**  possible  of  the  preceding  Statute,  Although 
*'  these  two  Acts  of  Parliament  are  seemingly 
**  repugnant,  yet,  if  there  be  no  Clause  d 
'*  non-obstante  in  the  latter,  they  shall,  if 
"  possible,  have  such  construction  that  the 
"  latter  may  not  be  a  repeal  of  the  former 
**  by  implication."    Dwarries  on  Statutes  533. 

If  the  words  "  suits  for  the  rents  of  any 
building  or  lands"  have  been  intended  to 
include  suits  dealt  with  by  Section  32  of 
Act  X.,  we  should  have  been  obliged  to  say 
that  the  Legislature,  by  Section  32,  created  a 
limitation  of  three  years  from  the  end  of  the 
Bengal  year,  or  month  of  Jeyt  of  the  Fussily 
of  Willaity  year,  to  remain  in  force  for  ivo 
years;  but  after  that  period,  when  the  limita- 
tion in  Act  X.  had  become  thoroughly  well 
known  and  understood  by  the  agricultural 
community,  without  any  particular  reason 
for  the  change,  they  would  find  that  suits  must 
be  brought  within  three  years  of  the  cause 
of  action,  if  for  arrears  of  rent  on  account  of 
land ;  or  six  years  if  on  account  of  pasturage, 
forest  rights,  fisheries.  &c.,  with  privileges 
as  to  the  extension  of  the  period  in  the  latter 
case  which  it  was  not  thought  necessary  to 
provide  for  in  the  former.  It  would  be 
difficult  to  assign  any  just  reason  wh}*,  iit 
Acts  of  the  Legislature  which  were  under 
consideration  at  the  same  time,  applicable  to 
the  same  matter,  one  set  of  regulations  as 
to  limitation  should  be  established  at  once, 
and  another  arid  totally  different  set  of  rules 
should  be  provided  to  take  effect  at  a  date 
arbitrarily  fixed  at  two  years  after  the  pass- 
ing of  the  second  Act.  1  cannot  doubt  ibat, 
if  the  period  of  limitation,  and  the  (quali- 
fications contained  in  Act  XIV.,  had  oee& 
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intended  to  apply  to  rents  under  Act  X.,  the 
Legislatuie  would  have  declared  that  these 
provisions  should  have  come  into  operation 
at  once. 

It  is  equally  difficult  to  understand  why 
there  should  be  a  new  classification  of  suits 
for  rent  to  take  effect  at  such  future  time. 

Act  X.  of  1859  is  a  special  Statute  applica- 
ble only  to  the  Presidency  of  Fort  William  in 
Bengal,  and  containing  a  complete  Code  regu- 
lating the  rights  and  duties  of  the  agricultural 
population  with  respect  to  the  occupation, 
■  management, and  rentof  land,  and  the  recovery 
of  such  rent  in  Collectors'  Courts  within  that 
Presidency.  Now,  it  is  a  well-known  princi- 
ple of  legal  construction  that  General  Statutes 
are  not  to  be  takenas  repealing  Special  Statutes, 
unless  there  is  a  clear  expression  of  the  in- 
tention of  the  Legislature  to  that  effect. 
Mere  general  words  are  not  enough.  The  rule 
which  was  stated  by  Judge  Jenkyns  in  his 
"  Eight  Centuries  of  Reports,"  Case  41,  p.  1 20, 
was  recognized  by  the  Lords  Justices  of  Appeal 
in  Chancery  in  1853 — The  Trustees  of  the 
Birkenhead  Docks  vs,  the  Birkenhead  Dock 
Company,  23  L.  J.,  N.  S.,  Chancery,  p. 
457 ;  and  in  1861  by  Vice-Chancellor  Wood 
in  Fitzgerald  vs,  Champneys,  30  L.  J.,  N.  S., 
Chancery,  p.  jjj.  The  reason  given  by  the  Vice- 
Chancellor  is  as  follows :  "  The  Legislature 
having  had  its  attention  directed  to  a  special 
subject,  and  observed  all  the  circumstances  of 
the  case  and  provided  for  them,  does  not  in- 
tend, by  a  general  enactment  afterwards,  to 
derogate  from  its  own  Act  where  it  makes  no 
special  mention  of  its  intention  so  to  do.  " 

Secondly,  the  word  **  land  "  in  Clause  8  may 
have  a  sufficient  meaning  given  to  it  by  treat- 
ing it  as  a  term  subordinate  to  houses,  /'.  ^., 
as  applying  to  houses  and  lands  appurte- 
nant ihereiOy  as  distinguished  from  **  lands, 
forest  rights,  fisheries,  and  the  like,"  in  the 
sense  in  which  the  word  is  used  in  Section  23 
of   Act  X.   of   1859.     It   is  a  well   settled 
rule  that  in  an  enumeration  of  different  sub- 
jects in  an  Act  of  Parliament,  general  words 
,      following  specific  words  may  be  construed 
w^*h  reference  to  the  antecedent  matters,  and 
th  5  construction  may  be  narrow^ed  by  treating 
I     tfa'!m  as  applying  to  things  of  the  same  kind 
I     as     those    previously  mentioned.    Compare 
I      C^myn's    Digest .  Parliament,   R.   36;    The 
L    K  ng  vs,  the  Manchester  and  Salford  Water- 
w  rks,  I  B.  and  C.  630;  The  East  London 
V  aierworks  vs.   Mile  End   Old  Town,    1 7 
Q    B.  512. 

Vgam,  looking  at  the  history  of  the  enact- 

'      ID   Qt  of  Clause  8,  Section  i,  we  find  that,  as 

01   Hnally  proposed,  Clause  7  specially  ex- 


cepted "summary  suits  before  the  Revenue 
Auihorities  regarding  arrears'  and  exactions 
of  rent."  But,  after  the  passing  of  Act  X., 
summary  suits,  except  under  Regulation  V. 
of  1822  of  the  Madras  Code,  were  at  an 
end ;  and  the  clause  was  then  amended 
so  as  to  except  such  last-mentioned  sum- 
mary suits  only.  Th"s  shows  that,  even 
before  the  passing  of  Act  X.  of  1859,  there 
had  been  an  express  intention  to  exclude 
suits  for  rents  of  land  from  the  operation  of 
Clause  8,  and  to  deal'with  them  by  other 
legislation.  I  am,  therefore,  of  opinion, 
that  suits  for  arrears  of  rent  under  Act  X. 
of  1859  are  not  affected  by  Act  XIV.  of 
1859,  because  no  "  period  of  limitation  "  is 
by  the  last-mentioned  Act  "  made  applicable 
to  suits  of  that  nature,"  so  that  the  case  is 
not  brought  within  Section  i,  and  such  suits 
are  therefore  not  "  suits  to  which  the  pro- 
visions of  that  Act  are  applicable  "  within 
Section  18  of  Act  XIV.  of  1859. 

I  have  gone  into  this  question  at  length, 
because  our  decision  is  at  variance  with  the 
case  of  Syud  Hossein  Urkuree  vs,  Gobind 
Narain,  Sudder  Decisions,  Norih-West  Pro- 
vinces, 14th  March  1863,  p.  218. 

Mr,  Justice  Levinge, — I  concur  in  Mr. 
Justice  Norman's  judgment,  having  no 
doubt  that  the  special  provisions  of  Act  X. 
of  1859,  regulating  the  recovery  of  rent  in 
the  Bengal  Presidency,  are  not  repealed  oj 
interfered  with  by  the  provisions  of  the 
general  law,  Act  XIV.  of  1859,  passed  for 
the  three  Presidencies,  and  that  this  is  the 
true  legal  construction  to  be  given  to  these 
two  Acts. 

Mr.  Justice  Shumbhoonatk  Pundit, — I 
agree  with  this  opinion,  though  I  see  that  in 
many  cases  this  construction,  which  I  am 
compelled  to  adopt,  may  perhaps  operate  as 
injurious  to  the  extent  of  depriving  redress 
altogether.  I  feel  no  hesitation  in  holding 
that  cases  under  Act  X.  of  1859  are  not 
affected  by  Act  XIV.  of  the  same  year. 

Justices  Trevor  and  Loch, — The  question 
which  we  have  to  determine  in  this  case  is, 
whether,  in  a  suit  brought  under  Act  X.  of 
1859  for  arrears  of  rent,  the  special  limita- 
tion of  Section  32  of  that  Act  applies,  or 
whether  those  suits  are  governed  by  the 
provisions  of  Clause  8,  Section  i.  Act  XIV.  of 
1859.  If  the  former  law  is  applicable,  a  land- 
lord will  be  able  to  institute  a  suit  for  arrears 
of  rent  at  any  time  within  three  years  from 
the  last  day  of  the  Bengal  year,  or  from  the 
last  day  of  the  month  of,  Jeyt  of  the 
Fussily  or  Willaity  year,  in  which  the 
arrears  claimed  shall  be  due,  as  the  land  is 
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situated  either  in  Bengal  or  elsewhere, 
whereas,  if  the  latter  applies,  the  landlord 
must  bring  his  suit  within  three  years  from 
the  time  the  cause  of  action  arose;  but  he 
will,  under  Section  14  of  the  Act,  be  entitled, 
in  the  computation  of  the  three  years,  to  the 
exclusion  of  any  period  during  which  a  bond 
fide  suit  upon  the  same  cause  of  action 
.against  the  same  defendant,  or  some  person 
whom  he  represents,  was  pending  either 
originally  or  in  appeal  or  both,  and  was  dis- 
missed for  defect  of  jurisdiction. 

It  appears  to  us  to  be  clear  that  the  terms 
of  Section  32  of  Act  X.  of  1859  are  un- 
affected by  the  provisions  of  Act  XIV.  of 
1859.  First,  Inasmuch,  as  a  general  law 
does  not  override  or  repeal  by  implication  a 
special  law,  the  more  especially  when  the  two 
laws  are  enacted  contemporaneously.  Second- 
ly, Inasmuch  as  the  general  law  con- 
templates cases  not  falling  within  its  provi- 
sions, and  its  terms  are  satisfied  by  the 
exclusion  of  these  cases  under  Act  X.  of 
1859 ;  and,  Thirdly.  Inasmuch  as  the  differ- 
ences in  the  law  of  Umitation  under  Act  X. 
and  Act  XIV.  of  1859  ^^^  ^^^^  ^^  ^^  show- 
that  those  laws  were  severally  enacted  for 
different  classes  of  cases,  the  law  in  the 
latter  case  not  being  applicable  to  the 
former;  in  other  words,  the  causes  which  exist 
for  the  enactment  of  the  general  law  do  not 
exist  in  the  subject-matter  of  the  special 
law ;  hence  the  difference  between  them. 

The  principle,  that  a  general  law  does  not 
derogate  from  a  special  one,  admits  of  no 
question.  It  only  remains  to  show  that  the 
subject-matter  of  Act  X.  of  1859  is  of  a 
special  nature,  whilst  that  of  Act  XIV.  is  of 
a  general.  The  title  of  Act  X.  of  1 859,  which 
was  passed  on  the  39th  April  of  that  year, 
is  ''An  Act  to  amend  the  law  relating  to  re- 
"covery  of  rents  in  the  Presidency  of  Fort 
"  William  in  Bengal,''  and  the  preamble  of  the 
law  declares  that  it  is  expedient  to  re-enact, 
with  certain  modifications,  the  provisions  of 
the  existing  laws  relating  to  the  rights  of  ryots 
with  respect  to  various  matters,  to  extend 
the  jurisdiction  of  the  Collector,  and  to 
prescribe  rules  for  the  trial  of  suits  for  the 
recovery  of  arrears  of  rents,  and  of  suits 
arising  out  of  the  distraint  of  property  for 
such  arrears. 

With  the  view  of  carrying  out  these 
objects  various  rules  were  made,  and  by 
Section  32  it  is  enacted  that — ''  Suits  for  the 
recovery  of  arrears  of  rent  shall  be  instituted 
within  three  years  from  the  last  day  of  the 
Bengal  year,  ^or  from  the  last  day  of  the 
month  of  Jeyt  of  the   Fvssily  or  WillaHy 


year,  in  which  the  arrears  claimed  skaB  bw 
become  due.  For  arrears  of  rent  due  at  the 
passing  of  this  Act,  suits  shall  be  broogbt 
within  three  years  after  the  passing  of  Um 
Act,  or  within  the  period  now  alkiwed  for 
the  institution  of  such  suits  in  the  Ciwl 
Court,  whichever  may  first  expire.  Provided 
that,  if  the  suit  be  for  the  recover)'  of  rent 
at  a  highet  rate  than  was  payable  in  ibc 
previous  year,  such  rent  having  been  enhanc- 
ed after  issue  of  notice  under  Section  13,  and 
the  enhancement  not  having  been  confinncd 
by  any  competent  Court,  the  suit  shall  be 
instituted  within  three  months  from  the 
end  of  the  Bengal  year,  or  the.  mooth  of 
Jeyt  of  the  Fussily  or  Willaity  year,  00 
account  of  which  such  enhanced  rent  ia 
claimed." 

Now,  these  are  special  rules  for  special 
points  arising  out  of  the  special  subjcd 
to  which  the  Act  refers,  viz.,  the  transacliona 
arising  out  of  the  relation  which  exists 
between  landlord  and  tenant  in  the  Preai- 
dency  of  Fort  William  in  Bengal. 

Turning  to  Act  XIV.  of  1859,  which 
was  passed  on  the  5th  May  1859,  seven  days 
subsequently  to  that  on  which  Act  X.  wai 
passed,  its  title  is  "  An  Act  to  provide  fa 
the  limitation  of  suits;"  and  its  first secOoo 
enacts  that  no  suit  shall  be  maintained  in 
any  Court  of  Judicature  within  any  p«| 
of  the  British  territories  in  India  in  wbka 
this  Act  shall  be  in  force,  unless  the  sainc  ^ 
is  instituted  within  the  period  of  limitation 
hereinafter  made  applicable  to  a  suit  01 
that  nature,  any  law  or  Regulation  to 
the  contrary  notwithstanding.  The  general 
nature  of  the  subject-matter  of  the  Act 
cannot  be  questioned.  It  follows,  tberefortt  I 
the  one  Act  being  special  and  the  otbcf 
general,  and  both  passed  with  only  « 
interval  of  seven  days,  that  they  do  not  in  the 
least  interfere  with  each  other.  But  it  haa 
been  contended  that,  unless  the  lattw 
override 'the  former  law,  its  general  and 
large  terms  are  not  satisfied,  and  this  con- 
sideration must  override  any  technical  rtite 
of  construction  regarding  a  general  U|^ 
not  derogating  from  a  special  one.  But  tbc 
contention  will  not,  it  seems  to  tis,  admit  d 
argument.  The  special  law  is  only  con- 
cerned with  a  special  r^lation^ip  ^>n 
the  Presidency  of  Bengal :  the  general  1*^ 
embraces  all  suits  arising  out  of  all  t^ 
tionships,  except  that  special  one  b^^ 
man  and  mah  within  the  British  Tcrrison** 
in  India,  including  the  Presidencies  of  Madras 
and  Bombay.  This  area  and  these  tc\9^ 
ttonsbips  are  laigse  enough  lo  want**  ■• 
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tise  of  the  most  general  terms  without  in- 
terfering with  the  special  contemporaneous 
law  made  regarding  a  particular  relation- 
ship in  a  particular  part  of  the  countr}\ 
Read  by  this  principle,  the  very  general 
terms  of  Section  i  of  Act  XIV.  embrace 
the  various  suits  brought  with  a  view  of 
enforcing  the  obligations  contracted  by,  and 
of  repairing  the  injuries  done  by  individuals 
not  standing  to  each  other  in  the  relationship 
of  landlord  and  tenant  in  Bengal  ;  and  simply 
import  that,  when  concerning  any  suit  fall- 
ing within  the  general  limitation  law,  there 
are,  or  shall  hereafter  be  made,  laws  pre- 
scribing a  shortej  limitation  for  the  institution 
of  them,  the  shorter  limitation  shall  prevail. 
Moreover,  Section  i8  of  the  law  clearly 
shows  that  there  are  suits  to  which  the  pro- 
visions of  the  law  are  not  applicable.  It  may, 
therefore,  be  asserted  that  the  very  general, 
though  not  absolutely  universal,  application 
of  the  law  quite  satisfies  the  large  terms  used 
in  the  law  itself. 

The  separate  reading  of  the  two  laws, 
which  the  rule  of  legal  construction  points 
to,  not  only  satisfies  the  terms  of  both  laws, 
but  a  reference  to  the  subject-matter  of  each 
of  them  explains  the  causes  of  the  differences 
in  them  on  the  point  to  which  the  present 
discussion  refers.  In  the  special  law,  in  cases 
that  are  between  landlord  and  tenant,  the 
demand  is  for  rent.  Rent  is  a  demand 
arising  yearly  from  the  land,  and  must  be 
satisfied  yearly  in  order  to  enable  the  zemin- 
dar to  pay  his  revenue.  If  the  zemindar 
is  a  minor,  whether  under  the  Court  of  Wards 
or  otherwise,  he  must,  under  the  law  in  force, 
have  a  manager  to  whom  they  are  to  be  paid, 
and  who  is  legally  empowered  to  grant  re- 
ceipts and  to  institute  suits  for  these  rents 
on  his  behalf ;  and  special  tribunals  have  been 
established  in  which  alone  suits  for  rent  can 
be  adjudicated,  no  other  Courts  having  juris- 
diction over  such  matters  in  Bengal.  Hence, 
in  these  cases,  having  once  fixed  the  date  from 
which  time  shall  run,  there  is  no  necessity 
for  any  allowance  on  account  of  minority,  or 
for  time  expended  in  suits  brought  bond  fide 
upon  the  same  cause  of  action,  and  against 
the  same  defendant  in  any  Court  of  Judica- 
ture not  having  jurisdiction ;  whereas,  in  other 
cases,  from  their  variety,  from  the  uncertainty 
as  to  the  ability,  power,  or  will  of  parties  to 
take  them  up,  and  sometimes  from  the  doubt 
fts  to  the  particular  forum  in  which  the  suit 
should  be  brought,  there  is  a  necessity  for 
not  allowing  time  to  run  in  the  cases  of 
parties  under  legal  disability  when  the  right 
^  action  first  accroeSy  and  a  necessity  sJso 
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for  excluding  from  the  computation  of  time 
running  against  a  suitor,  that  period  during 
which  a  suit  brought  bond  fide  on  the  same 
cause  of  action  against  the  same  defendant 
may  have  been  pending  in  a  Court  without 
jurisdiction.  This  diversity  of  position,  arising 
from  the  different  nature  of  the  transactions 
and  the  parties  to  them,  sufiiciently  explains 
the  actual  difference  between  the  two  laws 
and  the  reason  of  the  same,  and  furnishes 
a  conclusive  proof  that  the  intention  of  the 
Legislature  was  that  these  laws  should  be 
considered  separate  and  distinct. 

For  the  above  reasons,  we  have  no  hesita- 
tion in  ruling  that  the  terms  of  Section  32  of 
Act  X.  of  1859  ate  altogether  unaffected  by 
the  provisions  of  Act  XIV.  of  1859. 


The  20th  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  C.  Steer  and  E. 
Jackson,  Puisne  Judges, 

Farmer  (Powers  of^— Assent  to  division 

of  holding. 

Case  No.  1270  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  of  Mr,  F,  L, 
Beaufort^  Judge  of  the  24'Pergunnahs^  dated 
the  23rd  of  February  1864,  modifying  a  decree 
of  Mr,  W,  CardoBO,  Deputy  Collector  of 
Diamond  H arbour  t  dated  the  2yth  of  November 
1863, 

Huree  Mohun  Mookerjee  (Plaintiff), 
Appellant^ 

versus 

Gora  Chand  Mitter  and  others  (Defendants), 

and  Brijo  Mohun  Bose  (Claimant), 

Respondents, 

Baboo  Baney  Madkub  Banerjee  and  Mohen-- 
drolall  Shome  for  Appellant. 

Held  by  a  majority  of  the  Court  {dissentiente  Steer, 
J.)  that  the  farmer  of  a  Government  khas  mehal,  as  the 
party  entitled  to  the  rents,  can  accept  a  surrender  of  a 
tenure,  and  therefore  is  competent  to  assent  to  the  divi- 
sion of  a  ryottee  holding  witnin  his  farm  into  several 
separate  and  distinct  holdings. 

Mr,  Justice  Steer, — ^The  case  out  of 
which  the  question  to  be  decided  arises,  may 
be  put  in  a  few  words. 

A  farmer  had  a  rent-roll  made  over  to  him 
in  which  was  recorded  a  holding,  one  and 
entire,  in  the  name  and  occupancy  of  A ;  he 
allows  it  to  be  divided  between  A,  B,  and  C. 

Qucere,  When  the  estate  reverts  to  the 
zemindar  on  the  termination 'of  the  farmer's 
lease,  is  be  bound  to  recognize  the  division 
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of  tne  holding  of  A  as  separate  and  distinct 
holdings  between  A,  B,  and  C,  because  it  was 
sanctioned  by  the  farmer  ? 

It  seems  to  me  that  a  zemindar  is  not 
bound  to  allow  a  holding  to  be  split  up 
into  several  holdings,  and  to  recognize  the 
several  holders  as  holders  of  separate  and 
distinct  holdings,  because  the  farmer  per- 
mitted such  an  arrangement.  The  farmer 
was,  no  doubt,  competent  to  take  the  rent 
of  a  holding  in  A's  name,  from  A,  B,  and  C, 
according  as  they  had  apportioned  the  land 
and  its  rent  among  them.  But  if  A,  B,  and  C 
desire  that  this  arrangement  should  have 
force  and  efficacy  after  the  termination  of 
the  farmer's  lease,  it  was  their  duty  to  go  to 
the  zemindar,  and  to  obtain  his  sanction  to 
the  arrangement.  Not  having  so  done,  they 
are  not  in  a  position  to  plead  to  the  suit  of 
the  zemindar  against  A  for  the  entire  rent 
of  A's  holding,  that  the  zemindar  is  bound 
by  the  act  of  the  farmer  to  relieve  A  of  so 
much  of  the  rent  of  A's  tenure  as  the  farmer 
had  allowed  to  be  transferred  to  B  and  C. 

In  this  view,  I  would  reverse  the  judg- 
ment of  the  Judge,  and  allow  the  zemindar 
to  recover  his  entire  rent  as  sued  for,  and 
not  hold  him  bound  to  take  his  rents  from 
the  different  parties  among  whom  the  hold- 
ing has  been  divided. 

Mr.  Justice  Jackson, — This  was  a  suit 
for  arrears  of  rent.  The  plaintiff  is  the 
proprietor  of  an  estate  which  he  has  pur- 
chased at  an  auction-sale  from  the  Govern- 
ment, which  formerly  held  the  estate  as  a 
Government  khas  mehal.  The  plaintiff  al- 
leges that  the  only  rent-roll  which  was 
made  over  to  him  by  the  Government  after 
the  sale  was  one  of  the  year  1238  ;  that  in  this 
rent-roll  he  finds  that  the  defendant's  ances- 
tor, Gora  Chand  Mitter,  is  recorded  as  hold- 
ing the  jumma  according  to  which  the  present 
claim  is  preferred.  The  defendants  urge  non- 
liability as  respects  14  beegahs  15c.  id.,  which 
they  state  was  transferred  to  a  third  party, 
Bro  jo  Mohun,  eight  years  ago,  the  t  ransf  er  bei  ng 
accepted  by  the  ijaradar  on  the  part  of  the 
Government.  The  plaintiff,  however,  asserts 
that  the  acts  of  the  ijaradar  are  not  in  any 
way  binding  upon  him  as  the  present  repre- 
sentative of  the  Government,  those  acts  not 
having  been  sanctioned  or  ratified  by  the 
Government. 

The  first  Court  was  of  opinion  that  the 
plaintiff  was  not  bound  by  the  acts  of  the 
ijaradar,  and  that  the  defendants  were  liable 
for  the  whole  sum  claimed. 

The  Judge  decided  that  the  "  ijaradar  had 
'/.power  to  admit  such  transfers  as  this ;  that 


"  he  might  not  create  tenures  which  would 
"  exist  after  the  termination  of  the  ijara;  but 
"in  sanctioning  a  transfer  he  creates  nothing, 
"  and  his  sanction  is  good  permanently.  He 
"  is  in  fact  the  agent  and  representative  of 
**  the  zemindar." 

The  Judge  accordingly  modified  the  decree 
of  the  first  Court,  and  declared  defendant  not 
liable  for  the  rent  of  the  land  which  had  been 
transferred  to  Brojo  Mohun. 

On  special  appeal,  it  is  said  again  that 
the  acts  of  the  ijaradar  are  not  binding 
on  his  zemindar;  and  it  is  contended  that, 
if  it  is  ruled  that  the  ijaradar  is  able  to 
bind  his  zemindar  by  such  acts,  he  might  do, 
in  private,  injury  to  the  estate. 

The  question  of  the  authority  of  the  ijara- 
dar to  sanction  the  transfer  in  question  must, 
in  my  opinion,  rest  on  the  question  of  the 
extent  to  which  he  is  an  agent  of  the  zemin- 
dar. The  zemindar  is  at  liberty  to  restrict 
the  authority  of  the  ijaradar  as  much  as  be 
pleases. 

But  the  ijaradar  has  the  full  powers  of  the 
zemindar,  if  his  authority  is  not  restricted 
by  the  express  terms  of  the  contract  entered 
into  by  them,  or  is  not  restricted  by  the  acts 
of  the  zemindar  showing  that  he  retained  any 
portion  of  his  duties  in  his  own  hands,  or 
is  not  restricted  by  the  custom  of  the  coun- 
try as  regards  such  leases. 

The  plaintiff  in  this  case  demands  that  his 
rights  under  a  rent-roll  of  1 238  shall  be  recog- 
nized, because  the  Government  made  over  to 
plaintiff  that  rent-roll  at  the  time  of  his  pur- 
chase. But  this  seems  to  me  a  preposterous 
claim.  The  plaintiff  cannot  ignore  all  the 
acts  of  the  zemindar  and  his  representatives 
since  the  year  1238.  The  act  of  the  ijaradar 
in  allowing  the  transfer  of  a  portion  of  the 
defendants'  jote  to  Brojo  Mohun  is  one  which 
I  would  hold  to  fall  within  the  general  scope 
of  his  duties  as  agent  of  the  zemindar,  unless 
evidence  is  brought  to  prove  the  contrary. 
As  such,  I  would  uphold  it,  and  dismiss  this 
special  appeal. 

It  is  a  common  custom  in  Government 
khas  mehals  to  make  over  an  estate  in  farm 
for  20  years.  The  terms  upon  which  such 
a  farm  is  given  are  those  which  must  bind 
all  the  parties  dealing  with  the  ijaradar.  As 
a  general  rule,  when  no  distinct  terms  are 
laid  down,  the  ijaradar  is  the  agent  of  the 
zemindar  to  perform  all  the  duties  connected 
with  the  zemindary.  It  will  be  against  his 
own  interests  to  injure  the  estate  in  any  way. 
If  he  acts  in  collusion  with  the  ryots, 
and  in  fraud  of  his  principal,  his  acts  would 
not  then  bind  his  zemindar.    But  there  is  ao^ 
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$ach  allegation  in  this  action.  Tr.e  act 
of  the  ijaradar  in  this  case  was  nothing 
more  than  the  common  routine  business  of 
the  estate,  which  it  was  his  duty,  as  agent  of 
the  zemindar,  to  perform  or  abstain  from, 
according  as  he  considered  would  be  best  for 
the  estate* 

The  Chief  y  us/ice.— The  plaintiflF  is  the 
owner  of  land  which  was  formerly  a  Govern- 
ment khas  mehal.     He  sues  the  defendants 
for  the  rent  of  a  tenure,  which,  in  a  jumma- 
bandee,  dated  in  1238,  B.  S.,  stood  in  the 
name  of  Gora  Chand  Mitter,  the  defendants' 
ancestor.     The  defendants  allege  that,  eight 
years  ago,  while  the  whole  estate  was  let  in 
ijara,  beegahs  14-5C.  id.  were  transferred  to  a 
third  party,  Brojo  Mohun,  and  that  the  trans- 
fer was  accepted  by  the  ijaradar.  I  am  clear- 
ly of  opinion  that  the  ijaradar,  being  the  par- 
ty entitled  to  the  rents,  would  have  had  full 
power  to  accept  a  surrender  of  the  defend- 
ants' tenure.     Having  accepted  such  surren- 
der, he  could  have  let  out  the  lands  surren- 
dered,  either   as    an    entire    holding    to    a 
stranger,  or  part  to  the  old  tenants  and  part 
to  a  new  tenant  as  Brojo  Mohun  was.     It 
may  be  that  the  defendants,  by  the  division 
which  took  place,  lost  all  their  rights  as  old 
tenants,   and  are  only  entitled  to  consider 
their  present  tenancy  as  a  right    first  ac- 
quired by  the  arrangement 'with  the  ijaradar. 
Be  that  as  it  may,  I  concur  with  Mr.  Justice 
Jackson  in  thinking  that  the  defendants  are 
clearly  not  liable  for  the  rent  of  any  land 
which    they    then    surrendered  ;    and    that, 
whether  the  case  is  viewed  by  the. light  of 
the  ordinary  principles  of  law  applicable  to 
such  a  case,  or  with  reference  to  Sections 
19  and  37  of  Act  X.  of  1859.     In  the  case 
of  Hurromohun  Mookerjee  m,  Ramcoomar 
Mitter,  i   Sutherland,  page  225,  the  transfer 
appears  never  to  have  been  recognized  by 
the  superior  tenant  or  any  person  entitled  to 
receive  the  rent. 

The  result  is  that  the  appeal  is  dismissed. 


of  Shahabad,  dated  the  6th  Jtdy  1864,  revers* 
ing  a  decistan  passed  by  the  Moonsiff  of  thai 
District f  dated  the  8th  January  1861. 

Jankee  Ram  Misser  and  others  (Defendants)^ 

Appellants  y 

versus 

Ludhira  Panday  and  others  (Plaintiffs), 
Respondents. 

Baboo    Doorga    Doss    Duit    and    Moulvie 
Mahomed  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

With  reference  to  Sections  151  and  160  of  Act  X.  of 
1S59 — Held  that  a  regular  suit  will  not  He  to  set  aside 
the  decision  of  a  Deputy  Collector  given  after  that  Act 
came  into  force  in  a  suit  instituted  before  it  was  passed. 

Both  parties  before  us  admit  that  the 
only  point  to  be  decided  by  us  in  this  case 
is,  whether  a  regular  suit  can  be  brought  to 
set  aside  the  decision  of  the  Deputy  Col- 
lector, dated  2  5ih  January  i860,  with  re-  ♦ 
ference  to  Section  160,  Act  X.  of  1859, 
which  Act  was  passed  on  the  ist  August  1859. 
The  suit  was  instituted  on  the  28th  June 
1859,  before  the  passing  of  Act  X.,  but  de- 
cided on  the  25th  January  i860,  after  the 
passing  of  the  Act. 

We  think  that,  under  this  state  of  things, 
and  with  reference  to  Sections  151  and  160 
of   Act  X.   of   1859,   the  |)arty  dissatisfied 
with  the  decision  of  the  Deputy  Collector 
of    the    25th    January    i860,    should    have 
appealed  to  the  Judge,  as  he  had  the  power 
to  do  ;  and  that  a  regular  suit  will  not  lie  to 
reverse  the  decision  of  the  Deputy  Collector 
above  referred  to      We  accordingly  decree 
this  special  appeal,  and  reverse  the  order  of 
the  Court,  dated  i6th  July  1863.     But  we 
think  it  is  a  case  in  which  the  costs  should 
be     paid   by   each    party    respectively — ^the 
plea  of  jurisdiction  being  taken  only  at  the 
last  stage. 


The  20th  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  fudges. 

1  orisdiction— Regnlar  suit  to  set  aside  decision 
of  Deputy  Collector  passed  after  the  commence- 
ment of  Act  X.  of  1859,  but  in  a  suit  brought 
before  its  passing:. 

Case  No.  1707  of  1861. 

Special  Appeal  from  a  decision  passed  by  Moulvie 
Jmdad  AH  Khan,  Principal  Sudder  Ameen 


The  20th  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  fudges. 

Suit  for  rent— Deduction  for  lands  washed  away 

— Onus  probandi. 

Case  No.  2189  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
W.  F.  Macdonell,  Officiating  Additional 
fudge  of  Nuddeay  dated  the  14th  May  1864^ 
reversing  a  decision  passed  by  the  Deputy  Col" 
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-  lector  of  that  District^  dated  the  2yth  Febru- 
ary 1864, 

Mr.  Thomas  Savi  (Defendant),  Appellant, 

versus 

Obhoy  Nath  Bose  (Plaintiff),  Respondent, 

Baboos  Kishen  Succa  Mookerjee  and  Prem 
Chand  Paul  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

In  a  suit  for  arrears  of  rent,  the  defendant  is  entitled  to 
a  deduction  for  lands  washed  away.  The  whole  onus 
lies  on  the  defendant  of  proving^  the  extent  of  deduction 
tp  which  he  is  entitled,  and  of  showings  precisely  what 
lands  have  disappeared.  The  plaintiff,  in  proving-  that 
full  rent  has  always  been  paid,  has  proved  a  sufficient 
prima  facie  case. 

The  question  raised  in  this  appeal  is, 
whether,  in  a  suit  for  arrears  of  rent,  the 
defendant  may  not  claim,  and  is  not  entitled 
to  be  allowed,  a  deduction  on  the  ground 
that  the  whole  or  part  of  the  land  has  been 
washed  away.  The  Lower  Appellate  Court 
has  decided  in  favor  of  the  plaintiff,  holding 
that  the  defendant  could  claim  no  deduction 
in  the  suit,  but  must  institute  a  separate  suit 
for  abatement  of  rent. 

We  think  that  the  Lower  Court  was  wrong 
in  the  particular  ruling  complained  of  ;  but 
that,  nevertheless,  the  judgment  in  favor  of 
the  plaintiff  was  correct,  and  must  be  upheld 
by  us.  We  have  no  doubt  that,  in  a  suit  for 
arrears  of  rent,  the  defendant  is  entitled  to  a 
deduction  for  lands  washed  away  ;  but  the 
whole  onus  lies  upon  the  defendant  of  prov- 
ing the  extent  of  the  deduction  to  which  he  is 
entitled,  and  of  showing  precisely  what  lands 
have  disappeared ;  and  the  plaintiff,  in  proving 
that  full  rent  has  ever  been  paid,  has  proved 
a  sufficient primd facie  case.  We  fully  concur 
in  the  ruling  of  this  Court  in  the  case  of 
Afsurooddeen  versus  Shorooshee  Bula  Dabee 
(i  Marshall's  Reports,  p.  558)  and  in  the 
following  remarks  made  by  the  Court  in  de- 
livering judgment:  "It  was  contended  that 
*the  respondent  would  not   be  entitled  to 

*  any  diminution  of  rent  if  the  land  had  been 
'  washed  away.  But  we  think  that  he  is  so 
'entitled,  unless  there  was  an  express  sti- 
*pulation  that  he  should  pay,  whether  the 
'  land  was  washed  away  or  not.     If  a  man 

*  stipulates  to  pay  rent,  it  is  clear  he  engages 

*  to  pay  it  as  a  compensation  for  the  use  of 
'  the  land  rented  ;  and  independently  of  Sec- 
'tion  18,  Act  X.  of  1859,  we  are  of  opinion 
'  that,  according  to  ordinary  rules  of  law,  if  a 
'  talookdar  agrees  to  pay  a  certain  amount  of 
'rent,  the  tenant  of  it  is  exempt  from  the 
'  payment  of  the  whole  rent  if  the  whole  of 


"  the  land  be  washed  away,  or  of  a  portion  ol 
"  the  rent  if  a  portion  only  be  washed  away. 
"  According  to  English  law,  a  tenant  is  en« 
"titled  to  abatement  in  proportion  to  the 
"quantity  of  land  washed  away,  and  he  is 
"  entitled  to  that  abatement  in  a  suit  brought 
"by  the  landlord  for  arrears  of  rent.  In 
"ascertaining,  therefore,  whether  any  and 
"  what  amount  was  due  for  rent  in  the  year 
"  1266,  the  Court  must  enquire  whether  any 
"portion  of  the  talook  has  been  washed 
"away,  and,  if  so,  what  is  a  fair  deduction 
"  to  be  made  from  the  rent  on  that  account." 
In  an  earlier  part  of  the  same  judgment  the 
Court  lays  down  that  **the  fact  of  pay- 
"ment  (of  rent)  from  1262  to  1265  afforded 
*^  primd  facie  evidence  of  the  liability  of  the 
"  defendant  to  pay  at  the  same  rate  for  1266, 
"  and  if  the  land  or  any  part  of  it  were  wash- 
"ed  away,  the  onus  lay  on  the  respondents 
"  to  prove  it." 

The  case  now  before  us  was  twice  remand- 
ed by  the  Lower  Appellate  Court  for  local 
investigation,  and  two  different  Deputy  Col- 
lectors proceeded  to  the  spot  and  investi- 
gated the  matter.  The  result  has  been  most 
unsatisfactory,  because,  as  it  appears,  nei- 
ther the  plaintiff  nor  the  defendant  can 
identify  the  lands  for  the  arrears  of  which 
the  suit  is  brought,  or  say  either  where  they 
are>  or  where  they  were;  and  the  de- 
fendant is  wholly  unable  to  prove  what 
portion  of  the  lands,  or  whether  the 
whole  of  them,  has  been  washed  away.  Inas- 
much as  the  onus  probandi  appears  on 
the  remands  to  hare  been  wrongly  thrown 
upon  the  plaintiff  instead  of  on  the  defendant, 
we  might  perhaps  have  been  induced  to  send 
back  the  case  for  further  enquiry,  were  it  not 
evident  that  no  good  could  possibly  result 
from  such  a  course.  There  have  already 
been  two  local  enquiries,  and  the  defendant 
has  twice  attempted,  but  wholly  failed,  to 
prove  that  the  whole  or  any  portion  of  the 
lands  in  dispute  have  been  washed  away. 

On  the  whole,  we  think  that  the  decree 
appealed  from  must  be  confirmed,  and  the 
appeal  dismissed.  But,  as  we  uphold  the 
decree  on  grounds  different  from  those  oa 
which  it  was  put  by  the  Lower  Court,  and  as 
we  think  the  point  taken  in  appeal  was  good 
in  law,  the  appeal  is  dismissed  without  costs. 

Order  accordingly. 

The  2 1  St  January  1865. 
Present : 
The  "Hon'ble    J.    P.    Norman,    Officiating 
Chief  ynstice,  and  the  Hon'ble  Shumboo* 
nath  Pundit,  Puisne  Judge, 
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Svit  for  a  balance  of  roit  as  appearing  b^  doca- 
ments  prepared  by  a  putwarry — raihire  of 
proof. 

Case  No.  2861  of  1864  under  A6tX.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Behar,  dated  the  4th  A  ugust  1864^ 
affirming  a  decision  passed  by  the  Deputy 
Collector  of  that  District ^  dated  the  21st 
April  1864, 

Syud  Muksood  Ali  (Plaintiff),  Appellant^ 

versus 

Byjnath  Singh  and  others  (Defendants), 

Respondents. 

Mr,  R,  E,  Twiddle  for  Appellant. 

Baboo  Mohendro  Lall  Seal 
for  Respondents. 

The  plaintiff  claimed  a  balance  of  rent  for  bhaolee 
and  other  lands  as  shown  by  documents  prepared  by 
the  putwarry.  The  defendant  alles^ed  that,  if  the 
genuine  documents  were  produced,  they  would  show 
that  nothing  was  due  from  h*m.  The  Judge  found 
the  documents  produced  by  the  plaintiff  not  genuine. 
Hbld  that  his  suit  was  properly  dismissed. 

The  plaintiff  came  into  Court,  alleging 
that  he  was  entitled  to  rent  at  a  certain  rate, 
and,  in  support  of  his  allegation,  adduced 
likhitas  said  to  be  prepared  by  theputwarry. 
The  likhitas  produced  showed  bhaolee  rents 
due  for  part  of  the  land,  and  contained  an 
account  of  some  admitted  payments.  The 
defendant,  by  his  answer,  denied  that  he  had 
held  the  lands  at  the  rents  alleged  by  plaint- 
iff, said  that  the  likhitas  produced  were  not 
genuine,  and  that,  if  the  genuine  likhitas  were 
brought  into  Court,  they  would  show  that  he 
had  paid  all  that  was  due  from  him. 

The  Judge  finding  the  likhitas  not  genuine, 
and  disbelieving  the  plaintiff's  ca&e,  dismissed 
his  suit. 

On  appeal,  it  was  objected  that,  the  defend- 
ant admitting  the  tenancy,  the  onus  of  proving 
payment  rested  on  him. 

But  we  are  of  opinion  that  the  Judge's  de- 
cision was  perfectly  right.  The  rates,  as  well 
as  the  payment,  were  in  issue.  The  bhaolee 
rents  were  supposed  to  be  ascertained  and 
staled  in  xhe  likhitas^  and  the  plaintiff  came 
into  Court  founding  his  suit  on  those  docu- 
ments. As,  therefore,  he  failed  to  prove 
them,  we  think  his  suit  was  properly  dis- 
missed. The  appeal  is  dismissed  with  costs 
and  interest. 


The  2ist  January  1865* 
Present : 
The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Jusiicti  and  the    Hon'ble  Shumboonath 
-  Pundit)  Puism  Judgt, 


Judge  to  decide  on  evidence,  not  on  private 
knowledge,  &c. 

Case  No.  2469  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Backer  gunge  i' dated  the 
13th  June  18631  modifying  a  decision  passed 
by  the  Deputy  Collector  of  that  District^ 
dated  the  jist  January  1863, 

Meheroonissa  (Plaintiff),  Appellant^ 

versus 

Bhashaye  Merdha  and  others  (Defendants), 

Respondents, 

Bahoos  Onoocool  Chundtr  Mookerjee  and 
Kalee  Mohun  Doss  for  Appellant. 

Baboo  Kedarnath  Chatterjee 
for  Respondents. 

A  Judge  ought  not  to  import  his  own  private  know* 
ledge  or  opinions  into  a  case,  but  ought  simply  to  decide 
the  issues  before  him  and  on  the  evidence  before  htm. 

The  plaintiff,  an  ousut  talookdar,  sued 
the  defendant,  a  howaladar,  for  the  rent 
of  certain  lands  after  measurement  at  13 
annas  per  beegah.  The  plaintiff  obtained 
a  decree  before  the  Deputy  Collector.  The 
defendant  appealed  to  the  Judge ;  the  ques- 
tion raised  by  the  appeal  being  simply 
whether  the  measuring  rod  should  be  120 
cubits,  or  80  cubits  as  allowed  by  the  Lower 
Court.  The  Judge  found  that  the  rod  should 
be  80  cubits. 

But,  acting  apparently  on  some  private 
knowledge,  information,  or  opinion  of  his 
own,  that  the  ousut  talookdar  had  agreed 
with  the  superior  holders  to  reduce  the  jumma 
of  their  howaladars  and  under-tenants  in 
consideration  of  a  reduction  which  they  them- 
selves  had  obtained,  though  no  such  point 
was  raised  upon  the  plaint,  the  answer,  or 
the  grounds  of  appeal,  in  all  of  which  it  was 
admitted  that  the  rent  was  12  annas  per 
beegah,  he  proceeded  to  fix  the  rent  at  six 
annas  per  beegah  according  to  the  supposed 
arrangement. 

The  plaintiff  appeals. 

We  are  of  opinion  that  a  Judge  has  no  busi- 
ness to  import  his  own  private  knowledge  or 
opinions  into  a  case.  He  is  simply  to  decide 
the  issues  before  him  and  on  the  evidence  be- 
fore him. 

And  as  upon  the  issues  raised  by  the 
parties,  who  best  know  their  own  respective 
rights  and  interests,  the  fin^^ing  that  the 
measuring  rod  should  be  80  cubits,  was, 
in  fact|  a  finding  in  favour  of  the  respondent 
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we  are  of  opinion  that  his  only  course  was 
to  dismiss  the  appeal. 

We  accordingly  reverse  the  Judge's  deci- 
sion, and  aflfirra  that  of  the  first  Court  with 
costs  and  interest. 


The  2 1  St  January  1865. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Jurisdiction — Suit  for  abatement  by  Putneedar — 
Refund  of  excess  rent  ' 

Case  No.  2535  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
J,  E.  S. '  Lillie,  Additional  Judge  of  East 
Burdwatif  dated  the  igth  July  1864^  revers- 
ing a  decision  passed  by  Mr,  E.  Lockwood, 
Deputy  Collector  of  that  District^  dated  the 
12th  March  1864, 

Prosunomoyee  Dossee  and  others  (Plaintiffs), 

Appellants, 

versus 

Sooniur  Coomaree  Debia  (Defendant), 

Respondent, 

Baboo  Brojendro  Coomar  Seal  for  • 
Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

A  putneedar  can  sue  for  abatement  of  rent  under  MS. 
X.  of  1859. 

A  claim  for  a  refund  of  rent  paid  in  excess  must  be 
brought  in  the  Civil  Court. 

The  case  must  be  remanded.  The  suit 
was  on  the  part  of  a  putneedar,  claiming 
abatement  of  the  jumma  of  his  putnee  to 
the  extent  of  Rs.  10-0-8,  on  account  of 
lands  taken  for  railway  purposes,  the  abate- 
ment to  take  effect  from  the  next  year;  as 
well  as  for  a  refund  of  the  rents  paid  in 
excess  from  1258  to  1267  at  Rs.  10-0-8  per 
annum,  amounting  to  Rs.  1 53-1 2-7,  or  prin- 
cipal, Rs.  100-6-8,  interest,  Rs.  53-5-11. 

The  Court  of  first  instance,  the  Deputy 
Collector,  decreed  the  case.  The  Judge 
held  that  he  had  no  jurisdiction,  inasmuch 
as  a  suit  by  a  putneedar  for  abatement  of 
rent  would  not  lie  under  Aft  X.  of  1859,  ^ 
putneedar  not  being  the  ryot  with  a  right  of 
occupancy  described  in  Section  18,  Aft  X. 

It  has  been  ruled  by  a  Full  Bench  of  this 
Court,  on  i8il^  December  1864,  that  a  put- 
needar can  sue  for  abatement  of  rent  under 
Aft  X.    The  suit  is  remanded.    The  Judge 


will  take  up  the  appeal  on  the  point  whether 
the  claim  to  abatement  has  been  established  or 
not. 

The  claim  for  a  refund  of  the  rent  paid 
in  excess  must  be  brought  in  the  CivU 
Court. 


The  23rd  January  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Presumption  of  occupancy  from  Permanent  Set- 
tlement—Pottah  of  later  date— Notice  of  en- 
hancement 

Case  No.  2272  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 

W.  H,  Brodhurst,  Judge  of  Sarun,  dated 

the   2$th   May    1864^    reversing  a    decision 

passed  by  Mr,  P,  P,  Carter^  Deputy  Collector 

ofChuprah,  dated  the  2'jth  January  1864. 

Luchmeepershad  (Defendant),  Appellant, 

versus 

Ramgolam  Singh  (PlaintifiE),  Respondent. 

Baboo  Roopnauth  Banerjee  for  Appellant 

Baboo  Goopeenauth  Mookerjee  for 
Respondent. 

If  a  ryot  pleads  a  holding  for  more  than  twenty  year* 
at  a  uniform  rent  on  a  pottah  subsequent  to  the  Perma- 
nent Settlement,  the  defence  annuls  the  presumption  to 
which  he  might  be  entitled,  and  the  case  must  be  decided 
according  to  the  pottah. 

A  notice  of  enhancement  can  only  have  prospective 
effect. 

In  this  case  plaintiff  sued  defendant  for 
enhanced  rents  for  1269,  1270,  and  part  of 
1271.  The  notice  to  defendant  was  issued 
in  Cheyt  1270. 

Defendant's  case  was  that  he  had  all  along 
paid  a  uniform  rent  under  a  mokurruiee 
pottah. 

The  Deputy  Collector  held  that  the  notice 
of  Cheyt  1270  could  be  good  only  for  the 
rents  of  1271.  He  further  found  that  de- 
fendant held  the  land  for  upwards  of  23 
years  at  a  fixed  rent,  and  therefore  dismissed 
plaintiff's  suit,  not  clearly  finding  whether 
the  pottah  was  sufficient  or  not 

On  appeal,  the  J  udge  held  that  the  pottah 
pleaded  by  defendant  was  not  proved,  and 
decreed  rent  at  i  rupee  5  annas  per  beegab 
for  part  of  1271. 

Defendant  appeals  specially,  urging  that,  as 
the  Deputy  Collector  found  as  a  fact  that  die 
defendant  had  paid  uniformly  a  fixed  rent  for 
more  than  twenty  years,  the  presumption  under 
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Section  4,  Act  X.  of  1859,  would  be  that 
defendant  had  paid  it  from  the  time  of  the 
Decennial  Settlement  ;  that  this  presumption 
had  not  been  rebutted  by  plaintiff,  and  that 
thus  defendant's  rent  could  not  be  enhanced. 
On  the  other  hand,  it  was  urged  that 
defendant's  pottah  was  admittedly  of  a  date 
after  the  Decennial  Settlement,  and  that  this 
of  itself  rebutted  the  presumption  which 
might  arise  under  Section  4,  Act  X.  of  1859. 
It  has  been  ruled  in  the  case  of  Rajah 
Munmohun  Singh,  dated  the  12th  August 
1862,  and  Watson  &  Co.,  page  68,  vol.  i,  Mar- 
sha] I's  Reports,  that,  if  a  defendant  pleads  that 
he  has  held  at  the  same  rent  on  a  pottah 
subsequent  to  the  date  of  the  Permanent  Set- 
tlement, though  upwards  of  twenty  years,  the 
defence  annuls  the  presumption  of  law,  and 
the  case  must  be  decided  according .  to  the 
pottah. 

,  In  this  view  we  concur ;  and  therefore  con- 
sider that  the  special  appeal  must  be  dismissed 
as  to  the  defendant's  right,  to  benefit  in  this 
case  by  the  presumption  referred  to  in  Sec- 
tion 4.  We  also  think  th.e  notice  can  only  have 
prospective  effect,  and  the  enhanced  rates  on- 
ly be  taken  for  part  of  127 1. 

The  appeal  is  dismissed,  accordingly,  with 
costs  here. 

It  is  urged  by  respondent  that  he  is  entitled 
to  the  8  annas  per  beegah,  the  rate  admitted 
by  special  appellant  for  1269  and  1270; 
but,  if  it  be  admitted,  the  respondent  can  take 
his  own  measures  to  realize. 


The  24th  January  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumboonath 
Pundit,  Puisne  Judge, 

Appeal  (by  one  defendant  against  order  for 
joint  kubooleut  by  two). 

Case  No.  2608  of  1864  under  Act  X.  of  1859. 
Special  Appeal  from  a  decision  of  the  Judge 
ofHooghly,  dated  the  18th  June  1864,  re- 
versing a  decree  of  the  Deputy  Collector  of 
that  District,  dated  the  2gth  January  1864. 

Shibram  Chunder  (Plaintiff),  Appellant, 

versus 

Poran  Chuifder  Bagdee  and  others  (Defend- 
ants), Respondents, 

Baboo  Banee  Madhub  Banerjee  for 
Appellant. 


Baboo  Prosunno  Coomar  Sein  for 
Respondents. 

A  Judge  can,  on  the  appeal  of  one  defendant,  re- 
verse an  order  against  two  defendants  for  a  joint  kuboo* 
leut. 

Poran  Chand  and  Gora  Chand  being  en- 
titled to  shares  in  a  certain. jote,  the  first 
Court  ordered  that  they  should  execute  a 
kubooleut  tp  the  plaintiff.  Poran  Chunder  ap- 
pealed and  showed  that  the  plaintiff  had  only 
purchased  the  interest  of  a  third  shareholder, 
Hurro  Chunder,  and  had  no  title  to  the  shares 
of  all  the  defendants.  He  reversed  the  deci- 
sion as  to  both  defendants. 

The  plaintiff  appeals,  and  objects  that,  as 
Gora  Chand  did  not  appeal,  the  decision 
ought  to  stand  as  to  him. 

But  the  order  having  been  against  both 
defendants  for  a  joint  kubooleut,  we  think 
that  the  Judge  had  full  power  to  set  it  aside 
altogether  on  the  appeal  of  one. 

We  therefore  dismiss  this  appeal  with 
costs  and  interest. 


The  25th  January  1865, 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 

Justice,  and  the  Hon'ble  Shumboonath 

Pundit,  Puisne  Judge. 


Section  7,  Act  VIII.  of  185^ — Splitting  of  cause 
of  action— Presumption  from  payment  of  sub- 
sequent rents  (Applicability  of;. 

# 

Case  No.  2613  of  1864  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by  Mr,  IV» 
T,  Tucker,  Judge  of  Backergunge,  dated  the 
2ist  June  1864,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  30th  January  1864, 

Raja  Sutto  Churn  Ghosal  (Plaintiff), 
Appellant, 

versus 

Obhoy  Nund  Doss  (Defendant),  Respondent, 

Baboos  Obhoy  Chunder  Bose,  Hem  Chunder 
Banerjee,  and  Kishen  Kishore  Ghose  for 
Appellant. 

Baboos  Kali  Mohun  Dass  and  Romesh 
Chunder  Mitter  for  Respondent. 

Section  7,  Act  VIII.  of  i859,does  not  require  a  plaintiff, 
having  several  distinct  causes  of  action  against  one  de- 
fendant, to  comprise  them  all  in  one  suit,  subject  to  the 
hazard  of  forfeiting  all  those  not  included  in  the  first 
suit,  but  only  against  splitting  a  cause  of  action. 

Arrears  of  rent  for  successive  yean  are  several  and 
distinct  causes  of  action,  in  respect  ox  which  a  plaintiff 
may  institute  separate  suits. 
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The  presumption  arisinfsr  from  proof  of  payment  or  re- 
covery of  the  rents  of  subsequent  years  is  not  applicable 
in  a  case  in  which  there  is  evidence  that  the  prior  rents 
«ued  for  are  in  arrear,  and  no  distinct  allegation  or  evi- 
dence that  they  have  been  paid. 

This  was  a  suit  for  the  rents  of  1267  and 
1268,  instituted  on  the  19th  Aughran  1270. 
It  is  stated  that  the  plaintiff  had  previously 
brought  a  suit  for  the  rents  of  1267  in  1268, 
which  had  been  withdrawn  upon  a  promise 
of  the  defendant's  uncle,  who  was  also  his 
vakeel,  to  pay  the  amount.  A  suit  for  the 
rents  of  1269  had  been  instituted  on  the 
20th  of  Assar,  and  for  the  rents  of  1270  on 
the  31st  Srabun  1270,  in  which  the  plaintiff 
had  recovered  the  rents  for  those  years. 

In  the  present  case  the  defendant  did  not 
distinctly  plead  payment,  but  by  his  answer 
«et  up  that,  under  the  Circular  Order  of  the 
30th  September  1847,  and  Section  7,  Act 
VIII.  of  1859,  the  suit  brought  by  the  plaint- 
iff for  the  rents  of  1267  and  1268  is  not 
admissible,  inasmuch  as  he  had  sued  for  the 
arrears  of  rent  for  the  years  1269  and  1270 
without  any  mention  of  the  rents  of  1267  and 
1268  which  had  fallen  into  arrears. 

In  his  evidence  before  the  first  Court,  he 
did  not  distinctly  say  that  he  had  paid  the 
rents  for  1267  and  1268,  but  in  a  guarded 
and  equivocating  manner  says  that,  "  as  to 
rents  for  years  prior  to  1269,  a  suit  having 
been  brought,  with  suit  and  without  suit  rents 
had  been  paid." 

The  Moonsiff  and  Deputy  Collector  of 
Bhadhoorpore,  Moulvie  Abdool  Munsur,  ap- 
pears to  have  tried  the  suit  very  properly, 
<and  found  that  the  rents  of  1267  and  1268 
had  not  been  paid  ;  and  he  gave  a  decree  for 
the  rents  of  1 268,  and  for  so  much  of  the  rents 
of  1267  as  were  not  barred  by  limitation. 

The  Judge  on  appeal  reverses  his  deci- 
sion, on  the  ground,  firsiy  that,  as  there  was 
no  mention  of  the  rents  of  1268  in  the  de- 
cree for  the  arrears  of  1269,  the  present 
suit  is  barred  under  Section  7  of  Act  VIII. 
of  1859.  But  arrears  of  rent  for  successive 
years  are  several  and  distinct  causes  of 
adioHf  in  respect  of  which  it  is  perfectly 
competent  to  the.  party  entitled  to  institute 
separate  suits.  The  facts  of  the  case  of 
Ranee  Bhobosoondry  vs.  Bhugowan  Chun- 
der  Mozoomdar,  24th  June  1864,  Revenue 
and  Police  Journal,  page  14,  which  appears 


to  be  contrary,  are  not  given ;  and  we  arc  by 
no  means  sure  that  the  marginal  note  cor- 
rectly represents  the  ruling  of  the  Judges. 

It  certainly  is  not  the  true  meaning  of 
Section  7  that,  if  a  plaintiff  has  ten  several 
distinct  causes  of  action  against  one  defend- 
ant, he  must  comprise  them  all  in  one  suit, 
subject  to  the  hazard  of  forfeiting  all  those 
not  included  in  the  first  suit.  The  com- 
mentator in  Ramapersaud's  edition  of  ihe  Act 
clearly  explains  the  objects  of  the  clause, 
by  saying  ''  this  provides  against  splitting 
a  cause  of  action." 

Secondly. — The  Judge  says,  referring  to  a 
decision  of  21st  of  May  1862,  that,  when  the 
payment  of  the  arrears  of  subsequent  years 
has  been  proved,  the  plaintiff  must  prove 
the  alleged  non-payment  of  the  rent  of  pre- 
vious years.  He  says  that  the  plaintiif  has 
given  no  proof  whatever  that  the  rent  of 
1267  or  1268  has  not  been  paid,  and  the 
presumption  is  very  strong  that  it  has  been 
paid.  We  are  referred  to  a  decision  in 
Sutherland's  Weekly  Reporter,  page  274, 
with  which  we  entirely  agree. 

But  such  a  presumption  cannot  and  ought 
not  to  be  made  in  favor  of  a  defendant  who 
does  not  clearly,  distinctly,  and  honestly  set 
up  the  answer  that  he  has  paid  the  rents  of 
prior  years. 

In  appeal,  the  defendant  made  his  point 
positively   and   decidedly   enough.     But  in 
his  answer,   and  in  his  evidence,  while  he  « 
was  in  such  a  position  that  he  might  have  1 
been  prosecuted   criminally  if  he  made  a  ' 
false  statement  on  the  subject,    he  never 
ventured  to  say  that  he  had  paid  the  rents  of 
1267  or  1268. 

We  have,  therefore,  no  hesitation  in  say- 
ing that  the  ordinary  and  natural  presump-  i 
lion  which  usually  arises  from  proof  of  the  ! 
payment  or  recovery  of  the  rents  of  subse- 
quent years,  should  not  have  been  applied 
in  the  present  case ;  that,  as  there  was  evi- 
dence that  the  rents  were  in  arrear,  and  no 
distinct  allegation  or  evidence  that  they  had 
been  paid,  the  Judge  should  not  have  pre- 
sumed the  existence  of  a  matter  not  alleged  \ 
by  the  defendant,  but  should  have  afiirm- 
ed  the  decision  bi  the  first  Court. 

We  reverse  his  decision,  and  affirm  the 
decision  of  the  first  Court  with  costs  and 
interest. 
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The  25th  January  1865. 

Present : 

The  Ilon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Clause  14,  Section  z,  Act  XIV.  of  1859 — 
Meaning  of  Words  '*  Rent-free" 

Case  No.  1544  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F,  C.  Fowle,  Judge  of  RungporCy  dated ihe  8th 
April  1864,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  31st  August  1863, 

Janokee  BuJlub   Chuckerbutty  (Defendant), 

Appellant^ 

versus 

Nobin  Chunder  Roy   Chowdhry  (PlaintifF), 

Respondent. 

Mr,  A,  F,  Lingham  and   Baboo  Banee  Nath 

Bose  for  Appellant. 

Baboo  Unoocool  Chunder  Mookerjee  for 

Respondent.' 

The  words  **  rent-free  "  in  Clause  14,  Section  i,  A<ft 
XIV.  of  1S59,  are  not  used  in  contra-distinction  to,  but 
merely  as  showing- the*raeaning  of,  the  term  "  lakheraj." 

The  section  applies  only  to  cases  in  which  title  as 
lakherajdar  is  in  dispute. 

The  defendant  having,  for  more  than  60  years,  occu- 
pied lands  in  excess  of  the  number  of  beegahs  specified 
m  his  pottah,  and  the  lands  in  question  having  always 
been  deemed  to  form  part  of  what  was  covered  by  the 
pottah,  it  was  held  that  they  had  been  occupied  and  en- 
joyed as  the  land  included  in  the  pottah  since  before  the 
Decennial  Settlement,  and  that  they  could  not,  there- 
fore>  be  enhanced. 

•  This  suit  was  brought  to  recover  arrears 
of  rent  at  an  enhanced  jumma.  It  has  been 
found  by  the  Lower  Court — and,  therefore,  in 
special  appeal,  we  must  take  it  as  a  fact — that 
the  defendant  holds  the  lands  in  respect  of 
which  the  enhanced  jumma  is  claimed  under, 
and  as  part  of  the  lands  included  in,  an  old 
mokurruree  pottah ;  that  the  pottah  bears 
date  prior  to  1 790 ;  that  the  defendant, 
or  those  from  whom  he  makes  title,  have 
occupied  the  lands  in  question  rent-free 
ever  since  the  pottah  was  granted — /.  ^.,  for 
noore  than  60  years  prior  to  the  ir.stitution 
of  the  suit.    The  plaintiff  caused  the  land 
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held  by  the  defendant  under  the  pottah  to 
be  measured  ;  and  on  measurement  it  appear- 
ed that  the  defendant  had  possession  of  135 
beegahs  in  excess  of  the  number  of  beegahs 
specified  in  the  pottah.  The  present  suit 
was  instituted  by  the  plaintiff  to  establish 
his  right  to  assess  these  extra  135  beegahs, 
or  to  enhance  the  rent  payable  under  the 
pottah.  The  defendant  pleads  that,  under 
the  circumstances,  the  suit  will  not  lie,  and 
that  he  has  a  right  to  occupy  the  lands  as  he 
has-  done  for  more  than  60  years.  He  also 
pleads  in  bar  Clause  14  of  Section  i  of  Act 
XIV.  of  1859 — not  setting  up  any  lakheraj 
title,  but  arguing  that  the  land  is  "  rent-free 
land  "  within  the  meaning  of  that  clause. 

We  do  not  think  the  defendant  can  come 
in  under  Clause  14  of  Section  i  of  Act  XIV. 
of  1859,  because  we  consider  that  that  clause 
applies  only  to  cases  in  which  title  as  lakhe- 
rajdar is  in  dispute.  The  words  "  rent- 
fFce  "  are  not  used  as  in  contra-distinction  to 
"  lakheraj,"  but  merely  as  showing  the  mean- 
ing of  the  term,  or  giving  the  English  for 
the  word  *'  lakheraj."  But  looking  at  the 
whole  circumstances,  at  the  great  length  of 
possession  which  ihe  defendant  has  had,  and 
at  the  fact  that  the  lands  in  question  have 
always  been  deemed  to  form  part  of  what 
was  covered  by  the  pottah,  we  are  of  opi- 
nion that  the  pottah  must  now  be  taken  to 
have,  in  fact,  included,  and  to  have  been  in- 
tended to  include,  these  lands.  Although  the 
pottah  specifies  the  number  of  beegahs  which 
it  is  supposed  to  cover,  we  do  not  think  it  is 
to  be  construed  as  a  pottah  of  so  many  bee- 
gahs, and  no  more ;  we  rather  read  it  as  a 
pottah  of  certain  landsy  the  number  of  bee- 
gahs being  added  more  by  way  of  description 
than  of  limitation.  It  is  well  known  that 
measurements  given  in  pottahs  like  the  one 
before  us,  and  of  the  date  which  it  bears, 
were  not  such  close  or  precise  measurements 
as  would  be  given  in  a  pottah  granted  at  the 
present  day.  Further,  as  the  rent  is  sought 
to  be  enhanced  in  respect  of  lands  in  excess 
of  the  .number  of  beegahs  specified  in  the  pot- 
tah, this  difficulty  arises  in  the  case — that  it 
is  now  impossible  to  identify  the  particular 
parcels  in  respect  of- which  the  enhanced  rents 
are  sought ;  and  it  is  impossible  to  say  that,  if 
the  Court  enhances,  it  does  not  thereby  put 
on  certain  portions  of  land  which  really  were 
included  in  the  pottah  a  higher  rate  than  was 
stipulated  for  in  the  pottah. 

On  the  whole,  we  considA  that  the  lands, 
the  rent  of  which.it  is  sought  to  enhancCi 
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have  been  occupied  and  enjoyed  as  the  lands 
included  in  the  pottah,  since  before  the 
Decennial  Settlement ;  and  that,  under  such 
circumstances,  they  cannot  now  be  enhanced. 
We,  therefore,  decide  in  favor  of  the  appel- 
lant, and  reverse  the  decision  appealed  from 
with  costs. 


The  26th  January  1865. 
Present : 

The  Hon'ble  C.  Sieer  and  E.  Jackson, 
Puisne  Judges, 

Enhancement  (Ryot  when  liable  to). 

Case  No.  2629  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr.  E. 
S,  Pearsott,  Judge  of  Tirhoot^  dated  the  18th 
May  1864,  affirming  a  decision  of  the  Depu- 
ty Collector  of  that  District^  dated  the  4th 
August  1862, 

Sheikh  Sobhoo  and  others  (Defendants), 

Appellants^ 

versus 

Chummun  Lall  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Baboo  Dehendro  Narain  Base 
for  Appellants. 

Mr.  J.  Baptist  and  Moonshee  Ameer  Ali 
for  Respondents. 

A  ryot  is  not  liable  to  pay  any  higher  rent  than  tha 
which  he  has  always  paid  until  the  landlord  sues  him 
for  enhancement,  or  can  show  that  the  defendant  has 
agreed  to  pay  a  higher  rent. 

This  was  a  suit  for  arrears  of  rent  from  the 
year  1259  to  the  year  1266  at  the  rate  of 
Rs.  42  per  annum.  The  defendant  alleged  that 
he  held  the  land  under  a  mokurruree  title, 
and  that  he  paid  an  annual  rent  of  8  annas  a 
beegah,  making  a  total  of  about  5  rupees. 
This  first  Court  found  that  the  mokurruree 
title  was  not  valid,  and  decreed  the  claim.  The 
Judge,  on  the  appeal  of  the  defendant,  has 
found  that  the  defendant  sought  to  estab- 
lish his  mokurruree  title  in  a  suit  in  the 
Civil  Court,  but  that  it  was  then  ruled  that 
his  right,  if  any,  to  such  a  title  had  fallen 
with  the  rights  of  the  lakherajdar,  who  had 
granted  that  title  when  the  lakheraj  was 
resumed.  The  Judge  goes  on  to  say  that,  as 
the  defendant  has  taken  no  exception  to  the 
accounts  filed  by  the  plaintiff,  there  can  be 
no  doubt  that  they  are  correct,  and  the  plaint- 
iff is  entitled  to  a  decree. 


It  is  urged  on  special  appeal  that,  if,  on 
this  finding  of  the  Judge,  the  mokumirec 
title  has  become  invalid,  it  is  not  de- 
cided, as  the  first  Court  apparently  bad  de- 
cided, that  there  had  been  no  mokurruree  at 
all — and  that  there  was  such  a  mokunuree  is 
proved  by  a  decision  of  the  Civil  Court,  in 
which  it  was  established  against  the  lak- 
herajdar— the  plaintiff  would  not  be  entitled 
to  a  higher  rent  than  the  defendant  had  paid 
under  that  mokurruree  until  his  right  to 
such  higher  rate  was  established.  It  is  said 
also  that  the  Judge  is  wrong  in  saying  that 
the  defendant  did  not,  in  his  answer,  impugn 
the  correctness  of  the  plaintiff's  accounts, 
as  in  that  answer  he  alleged  that  he  bad 
never  paid  more  than  5  rupees  per  annum, 
and  denied  that  he  had  ever  paid  the  rent  of 
42  rupees  which  was  entered  in  them. 

We  think  the  Judge's  decision  in  this  case 
does  not  dispose  of  the  points  which  were 
raised  before  him  on  appeal.  The  defend- 
ant's answer  does  deny  that  he  is  liable  to 
pay  the  annual  rent  which  the  plaintiff  de- 
mands, and  thereby  objects  to  the  plaintiff's 
accounts.  If  the  defendant  cannot  assert 
any  mokurruree  title,  and  it  appears  from  the 
Civil  Court's  decision  that  he  cannot,  it  does 
not  follow  that  his  rent  for  the  past  ix 
years  is  to  be  enhanced  from  5  rupees  to 
42  rupees  per  annum.  There  seems  no  doubt 
that  the  defendant  is  an  old  ryot  of  long 
standing ;  and  he  is  not  liable  to  pay  any 
higher  rent  than  that  which  he  has  always 
paid  until  the  plaintiff  sues  him  for  enhance- 
ment, or  can  show  that  the  defendant  has 
agreed  to  pay  a  higher  rent.  It  may  be  that 
the  Judge  may  consider  that  the  allegation 
of  a  mokurruree  title  is  all  false ;  and  that 
the  plaintiff  has  always  paid  rent  at  the  rate 
demanded  by  plaintiff,  though  it  would  be 
difficult  to  come  to  such  a  conclusion  with 
the  Civil  Court's  decree  which  the  defend- 
ant holds,  establishing  his  title  against  the 
lakherajdar.  However  this  may  be,  the  deci- 
sion of  the  Judge  at  present  is  insufficient. 
He  must  decide  what  rent  the  defendant 
is  liable  to  pay,  whether  the  42  rupees  per 
annum  claimed  by  plaintiff,  or  the  5  rupees 
offered  by  defendant  ;  and  it  will  be  for 
plaintiff  to  prove  that  the  defendant  either 
has  always  paid  the  rent  he  claims,  or  that 
he  has  agreed  to  pay  it  since  the  plaintiff 
came  into  possession  of  the  estate  on  h 
settlement  with  Government. 

Another  point  raised  on  specia]  appeal 
is  that,  on  the  face  of  the  plaint,  it  is  evident 
that  the  greater  portion  of  the  plaintiff's 
claim  is  barred  by  limitation.    We  find  tliai 
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this  is  correct.  The  plaintiff  is  entitled 
only  to  that  portion  of  the  arrears  of  rent 
claimed  which  is  due  for  the  three  years 
prior  to  the  date  of  institution  of  the  suit, 
and  the  Judge  will  not  decree  arrears  for  any 
portion  of  any  later  period. 

The  Judge's  decision  is  reversed,  and  the 
case  remanded  for  re-trial. 


The  26th  January  1865. 
'  Present : 
The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Resumption  Suit— Quantity  of  land. 

Case  No.  2702  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr.  A, 
A.  Swinton,  Judge  ofTipperah,  dated  the 33rd 
June  1864,  affirming  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  14th  April 
1864. 

Morriam  Bebee  (Defendant),  Appellant, 

versus 

Beerchunder  Jooboraj  Gossamee  (Plaintiff), 

Respondent. 

Baboos  Romesh  Chunder  Mitter  and  Lukhy 
Churn  Base  for  Appellant, 

s    Baboo  Dwarkanath  Mitter  for  Respondent. 

In  a  resumption  suit  only  the  validity  or  invalidity  of 
the  lakhcraj,  and  not  the  quantity  of  land,  is  decided. 

The  plaintiff,  zemindar,  having  obtained 
a  decree  for  resumption  of  certain  lands 
against  the  defendant,  a  lakherajdar,  now 
sues  for  a  kubooleut,  for  the  rent  of  those 
lands.  The  defendant's  answer  is  that  the 
extent  of  the  lands  has  been  wrongly  stated 
by  the  plaintiff;  that  she  holds  less  land 
than  that  for  which  the  plaintiff  demands 

rent. 

Both  Courts  have  refused  to  enquire  into 
the  plea,  and  have  awarded  plaintiff  a  decree 
for   the    rent   of   the  whole  extent  of  land 
as  claimed,  because  the  defendant  in  the  re- 
sumption suit  raised  no  objection  as  regards 
the  quantity  of  land  in  her  possession.    The 
defendant   protested  before  the  Judge  that 
the  only  question  at  issue  in  that  suit  was 
the    validity    or   invalidity  of  the    lakheraj 
^    title,   and   that  the  issue  as  to  quantity  of 
!    ijmd   ^as    not  material,  and   certainly  was 
not    raised     or    decided.     But    the    Judge 
i    notwithstanding  declined    to   go    into    the 
question* 


The  Judge  is  clearly  in  error.  He  must 
try  the  issue  as  to  what  quantity  of  lands 
defendant  holds,  and  decree  plaintiff's  suit 
for  that  extent  of  land  only.  The  case  is 
remanded  to  him  tor  this  purpose,  and  the 
former  judgment  reversed. 


The  26th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Enhancement— Uniform  payment  for  20  years- 
Forged  Pottah. 

Case  No.  2067  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr.  J, 
R.  Muspratt t  Judge  of  Pumeah  J  dated  the  21st 
April  i864t  affirming  a  decision  of  Moulvie 
Hamidooddeen,  Deputy  Collector  of  that 
District^  dated  the  2yth  November  1863. 

Mr.  A.  J.  Forbes  and  another  (Plaintiffs), 

Appellants, 

versus 

Nund  Coomar  Mundul  (Defendant), 
Respondent. 

Mr.  T.  T.  Forbes  for  Appellants. 

Baboo  Tarucknath  Sein  for  Respondent. 

The  defendant  pleaded  uniform  payment  for  20  years, 
and  claimed  the  presumption  created  by  Section  4,  A€l  X. 
of  1859,  strengthened,  as  he  alleged,  oy  the  fact  of  his 
vendor  having  held  under  a  pottah,  dated  prior  to  the 
Permanent  Settlement.  The  Judge  having  found  that 
pottah  to  be  fabricated,  it  was  held,  in  special  appeal, 
that  the  defendant  was  not  entitled  to  the  benefit  of  the 
presumption,  nor  could  he  be  permitted  to  reap  any 
oenefit  by  his  own  fraud. 

This  was  a  suit  for  enhancement  after 
service  of  notice.  The  defendant,  special 
respondent,  pleaded  that  he  held  the  tenure 
for  20  years,  paying  at  a  uniform  rent,  and 
that  he  is  entitled  to  the  presumption  which 
Section  4,  Act  X.,  raises  in  his  favor ;  and, 
further,  that  this  presumption  is  strengthened 
by  the  fact  that  his  vendor  held  under  a 
pottah,  dated  prior  to  the  Perpetual  Settle- 
ment. The  Judge  has  found  that  pottah 
to  be  fabricated.  The  special  respondent 
is,  therefore,  not  entitled  to  the  benefit  of  the 
presumption  under  Section  4,  nor  can  he  be 
permitted  to  reap  any  benefit  by  his  own 
fraud.  The  decision  of  the  Judge  is  re- 
versed. The  plaintiff,  special  appellant,  is 
entitled  to  enhance,  and  the  Judge  must 
decide  what  are  fair  and  equitable  rates. 
Case  remanded  for  that  purpose. 
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The  27th  January  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Suit  for  rent — Intervenor — Onus  proband!. 

Case  No.  2633  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
W.  B.  Buckle^  Judge  of  Moor  shed abad^  dated 
the  i8th  June  1864,  affirming  a  decision  passed 
by  Baboo  Chytun  Kristo  Singh,  Deputy  Collec- 
tor of  that  District^  dated  the  26th  February 
1864, 

Kishen  Chunder  Doss  (Plaintiff),  Appellant^ 

versus 

Buratee  Sheikh  (Defendant),  and  others 
(Intervenors),  Respondents. 

Baboo  Goopenaih  Mookerjee  for  Appellant. 

Baboo  Doorgadoss  Duti  for  Respondents. 

When  a  third  party  intervenes  in  a  suit  for  rent,  ac- 
cording* to  Section  77,  Ad\  X.  of  1 859,  the  onus  of  proving 
actual  receipt  and  enjoyment  of  rent  is  on  the  intervenor, 
and  not  on  the  landlord. 

The  point  at  issue  in  this  case  has  not 
been  properly  enquired  into  by  the  Lower 
Court.  The  special  appellant  (plaintiff  in 
the  Court  below)  sued  his  ryot  for  rent. 
Special  respondent  intervened,  claiming  the 
property  and  the  right  to  collect  the  rent 
of  it. 

The  Judge,  in  a  very  liieagre  and  unsatis- 
factory decision,  upholds  the  decision  of  the 
Deputy  Collector,  which  threw  out  the  special 
appellant's  claim  on  the  ground  that  he  had 
not  been  able  to  prove  receipt  of  rent  from 
the  tenant. 

This  was,  we  observe,  a  wrong  view  of  the 
law.  Section  Tj,  Act  X.  of  1859,  lays  it  down 
that,  where  a  third  party  intervenes,  as  in  the 
present  case,  the  question  of  the  actual  re- 
ceipt and  enjoyment  of  rent  by  that  party 
is  to  be  enquired  into ;  in  other  words,  an  in- 
tervenor coming  between  landlord  and  tenant, 
and  claiming  the  right  to  receive  rent  from 
the  latter,  is  very  properly  made  to  prove  his 
allegations,  and  to  show  that  he  has  before 
received  and  enjoyed  the  rent  he  claims. 
The  onus  probandi  is  laid  upon  him. 

In  the  present  case  the  Lower  Courts 
have  placed  it  on  the  plaintiff ;  he  has  been 
obliged  to  prove  the  receipt  of  rent,  whereas, 
by  the  terms  of  the  Act,  the  intervenor,  who 
appears  to  dispute  the  right,  is  the  proper 
person  to  prove  his  own  enjoyment  thereof. 


We  remand  the  case,  therefore,  to  the 
Court  of  first  instance,  in  order  that  the  De- 
puty Collector  may  call  upon  the  intervenor  to 
prove  his  previous  receipt  and  enjoyment  cf 
rent ;  if  he  fail  to  do  that,  the  special  appellant 
will  of  course  (as  the  xyot  admits  his  right) 
be  entitled  to  a  decree. 


The  27th  January  1865. 

Present :  ^ 

The  Hon^le  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Splitting^  of  cause  of  action. 

Case  No.  2550  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy  Mr,  C, 
HobhousCf  Judge  of  Midnapore,  dated  the  ritk 
June  1864,  affirming  a  decision  of  the  Deputy 
Collector  of  that  District^  dated  the  and 
March  1864* 

Rajah  Ojoodhearam  Khan  (Defendadt). 

Appellant, 

versus 

Nilkunt  Mytee,  Gomashta  of  Moulvie  Synd 
Sudderooddeen  Ahmed  (Plaintiff)i  ^'' 
spondent. 

Baboo  Kallee  Prosunno  Dutt  for  Appdlant. 

Baboo  Mohendro  Lall  Seal  for  Respondent. 

Several  parcels  of  land  were  held  Under  one  pottab,  by 
which  the  ryot  was  bound  to  pay  one  lump  sum  as  rent 
for  all.  Hrld  that  the  landlord's  having  recently  kept 
separate  papers  as  to  each  parcel,  and  dealt  with  eadi 
parcel  separately,  does  not  amount  to  a  departure  from 
or  waiver  of  the  original  contract  contained  inthepottab, 
so  as  to  entitle  him  to  split  up  his  claim,  and  sue  sepa- 
rately for  the  rent  of  each  parcel. 

The  only  question  which  arises  in  thii 
appeal  iS)  whether  the  suit  has  been  rightl/ 
brought.  The  plaihtiff  has  brought  a  series 
of  suits  for  the  rent  of  as  many  parcels  of 
land.  The  defendant  pleaded  in  the  Lower 
Court  (and  repeats  the  objection  before  ••) 
that  the  whole  of  these  parcels  are  hfeld  by 
him  under  one  pottah,  by  which  he  is  bound 
to  pay  one  lump  sum  as  rent  for  all.  Hit 
contention  is  that  only  one  suit  will  lie  for 
all  the  rent  claimed  under  the  pottah,  and 
that  the  plaintiff  cannot  split  up  his  claia^ 
and  sue  separately  for  the  rent  of  each  parcel. 
The  Lower  Appellate  Court,  while  holding 
that  the  pottah  was  such  as  has  been  aboiv 
described,  was  of  opinion  that  it  was  proved 
that  the  parties  had  recently  treated  the  pir* 
eels  as  separate,  and  had  kept  separate  papei^ 
and  made  separate  payments  in  respect  d 
them.  The  Court  considered  that  th^conw* 
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contained  in  the  pottah  had  been  departed 
from  and  waived  by  the  parties,  and  there- 
fore that  the  parcels  might  be  treated  as  dis- 
tinct, and  distinct  suits  might  be  brought  for 
the  rent  of  each  parcel. 

We  think  that  the  Lower  Court  has  erred 
in  finding  that  the  acts  of  the  parties  amount 
to  any  such  departure  from,  or  waiver  of,  the 
original  pottah  as  will  sustain  the  present 
suit.  The  pottah  is  an  old  mokurruree,  bear- 
ing date  prior  to  the  Decennial  Settlement.  It 
is  only  so  recently  as  the  year  1267  and  1268 
that  there  is  any  evidence  whatever  of  the 
parcels  being  dealt  with  separately  by  the 
parties ;  and  it  is  found  as  a  fact  that,  about 
the  same  time,  or  a  little  earlier,  suits  were 
instituted  against  the  defendant,  in  which  the 
pottah  and  the  lands  covered  by  it  were  treat- 
ed as  a  whole,  and  there  is  no  evidence  of  any 


suit  in  which  it  has  been  treated  separately. 
Under  these  circumstances,  we  can  see  no- 
thing in  this  case  from  which  the  Court  can 
legally  infer  any  intention  on  the  part  of  the 
plaintiff  to  vary  the  contract  contained  in 
the  pottah,  or  waive  any  bf  his  rights  under 
it.  We  cannot  see  that  his  having  recently 
kept  separate  papers  as  to  each  parcel  and 
dealt  with  each  parcel  separately,  is  any  in- 
dication even  of  an  abandonment  by  him  of 
his  pottah,  or  of  any  of  its  provisions.  We, 
therefore,  allow  the  appeal  with  costs,  and 
dismiss  the  plaintiff's  suit.  The  Lower  Appel- 
late Court  will,  with  reference  to  the  above 
remarks,  consider  the  other  separate  suits 
which  have  been  instituted  relating  to  these 
parcels  as  quashed,  without  prejudice  to  the 
right  of  the  plaintiff  to  bring  a  fresh  suit  for 
the  whole  in  one  lump  sum. 
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The  27th  January  1865. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges. 

Presnmptton  of  occupancy  from  Permanent  Set- 
tlement—Section 4,  Act  X.  of  Z859. 

Cases  Nos.  2536,  2537,  2538,  and  2539  of 
1864  under  Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  Mr, 
IV.  F,  McDonell,  Additional  Judge  of  Nuddea, 
dated  the  ist  June  1864,  affirming  a  decree 
of  Baboo  Tarrucknath  Mullick,  Deputy  Col- 
lector of  that  District,  dated  the  2yth  Feb- 
ruary 1864. 

Mun  Mohun  Ghose  (PlaintiflF),  Appellant, 

versus 

Husrut  Sirdar  and  others  (Defendants), 
Respondents, 

Baboo  Gopaul  Lall  Mitter  for  Appellant. 
Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  plea  of  holding-  "  for  a  long  time  from  olden  date 
from  before"  is  not  inconsistent  with  a  holding  from 
the  time  of  the  Decennial  Settlement,  so  as  to  deprive 
the  defendant  of  the  benefit  of  the  presumption  created 
by  Section  4,  Act  X.  of  1859,  whicn  does  not  require  a 
specific  plea  that  the  tenure  v^as  held  at  a  fixed  rent  at 
the  Permanent  Settlement,  but  only  proof  of  payment 
for  20  years  at  a  fixed  rate  in  order  to  raise  the  legal 
presumption. 

In  all  these  four  special  appeals  the  same 
point  is  raised,  as  is  admitted  by  the  pleaders 
on  both  sides — viz.y  that,  as  the  defendant 
had  nof  in  specific  terms  pleaded  in  his 
answer  to  plaintiff's  suit  for  enhanced  rent 
that  he  had  held  at  fixed  rates  since  the 
Decennial  Settlement,  he  could  not  derive 
any  benefit  from  the  presumption  in  favor  of 
this  holding  referred  to  in  Section  4,  Act 
X.  of  1859. 

The  following  cases  are  cited  by  the 
appellant : — 

1.  Reazoonissa,  Vol.  I.,  page  166,  Police 
and  Revenue  Journal,  30th  November  1863. 

2.  Ramnarain  Singh,  24th  June  1864, 
page  372,  Vol.  II.,  of  the  above. 

3.  Radhamohun  Mundul,  5th  August  1854. 
The  first  case  does  support  the  appellant's 

MmtentioD,  but  it  was  an  ex-parie  case. 


In  the  second  case  the  plea  was  that  the 
tenure  had  been  held  for  fifty  or  sixty  years ; 
but  the  Court  remark  that,  if  they,  defendants, 
had  not  said  this,  or  "  held  their,  tongues 
altogether,**  the  proof  of  fixed  payment  for 
twenty  years  would  have  sufficed. 

In  the  third  case  the  Judge  only  follows 
the  two  preceding  cases  without  any  re- 
marks. 

In  these  four  cases  now  before  us,  the 
substance  of  the  answer  of  defendants  is 
that  the  tenure  has,  *'from  their  father's 
time,  and  /or  a  long  time  from  olden  date 
from  be/ore**  been  held  at  a  fixed  rate ;  and 
they  prove  to  ihe  satisfaction  of  the  Courts 
below  that  they  have  paid  uniform  rates  for 
more  than  twenty  years. 

Now  what  does  Section  4,  Act  X.  of  1859, 
say  ?     It  says  : — 


"  Whenever,  in  any  suit  under  this  Act,  it 
shall  be  proved  that  the  rent  at  which 
land  is  held  by  a  ryot  in  the  said  Pro- 
vinces has  not  been  changed  for  a  period 
of  twenty  years  before  the  commencement 
of  the  suit,  it  shall  be  presumed  ihzi  the  land 
has  been  held  at  that  xttiX/rom  the  time  of 
the  Permanent  Settlement,  unless  the  con- 
trary be  shown,  or  unless  it  be  proved  that 
such  rent  was  fixed  at  some  later  period." 


It 
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We  are  of  opinion  that  the  substance 
of  the  pleading  of  defendants  in  these 
cases  is  sufficient  to  entitle  them,  on  the 
evidence,  to  the  benefit  of  the  presumption 
referred  to  in  Section  4.  The  plea  of  a  "  long 
time  from  olden  date  from  before**  is  not  in- 
consistent with  the  time  of  the  Decennial 
Settlement.  This  plea  is  not  like  one  of  a 
precise  term,  40,  50,  or  60  years,  which,  on 
the  face  of  it,  shows  that  the  time  dates 
after  the  Decennial  Settlement;  but  in 
that  case  the  presumption  would  not  be 
raised,  the  plea  itself  being  inconsistent  with 
and  contradicting  the  presumption. 

Looking  then  at  the  plea  in  these  four 
cases,  the  terms  of  Section  4,  which  do 
not  require  a  specific  plea  that  the  tenure 
was  held  at  a  fixed  rent  at  the  Permanent 
Settlement,  but  which  only  requires  proof 
of  payment  for  twenty  years  at  a  fixed  rate 
in  order  to  raise  the  legal  presumption,  which 
proof  has  been  given  in  this  &se,  while  the 
opposite  party  has  shown  nothing  to  rebut 
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the  presumption,  we  think  that  the  plea  taken 
is  untenable,  and  we  accordingly  dismiss 
these  special  appeals  with  costs. 

We  would  notice  that,  as  the  first  case 
above  cited  was  ex  par  if  ^  and  the  second  was 
decided  solely  on  the  ground  that  defendant 
had  pleaded' that  he  had  paid  fixed  rents  fifty 
or  sixty  years,  and  that  plea  i$  not  taken 
h^re,  and  33  the  third  case  only  followed  the 
two  before  cited,  we  do  not  think  it  neqessary 
to  refer  these  cases  to  a  Full  Bench. 


The  27th  January  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Jurisdiction  (Suit  for  confirmatioii  of  title  and 
possession  as  Shikmee  Talookdar). 

.Case  No.  2579  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Dacca,  dated  the 

-  iitk  June  1864,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District,  dated 
the  6th  November  1862, 

Bfojo  Soopdur  Mitier  (Defendant), 
Appellant, 

versus 

Ram  Chunder  Roy  and  others  (Plaintiffs), 

Respondents, 

Baboo  Grish  Chunder  Ghose  and  Debendro 
Narain  Bose  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

A  suit  for  confirmation  of  the  plaintiff's  title  and 
possession,  as  shikmee  talookdar  under  the  defendant^ 
1$  sot  cpgoizable  under  Act  X.  of  1S59. 

This  is  a  suit  for  confirmation  of  the 
plaintiff's  title  and  possession  in  certain  lands 
as  shikmee  talookdar  under  the  defendant. 
The  suit  was  at  first  dismissed,  but  the  Prin- 
cipal Sudder  Ameen,  on  appeal,  after  sending 
for   some   evidence  from    the    CoUectorate, 

decreed  it. 

On  special  appeal,  it  is  first  argued  that 
this  was  a  suit  by  an  under-tenant  for  pos- 
session of  his  tenure,  from  which  he  had  been 
dispossessed  by  the  zemindar,  and  should, 
therefore,  have  been  preferred  under  Act  X. 
But  it  appears  that,  for  at  least  a  large  por- 
tion of  the  land,  the  defendant  admitted  the 
plaintiff's  possession,  and  that  the  real  ques- 
tion at  issue*"  was  the  plaintiff's  right  and 
titie«    The  plaintiff  claimed  to  be  a  shikmee 


talookdar.  The  defendant  alleged  that  he 
was  a  mere  ryot.  The  Appellate  Court  found, 
not  only  the  plaintiff's  title,  but  also  his  pos- 
session to  be  proved.  This  ground  of  appeal 
cannot,  therefore,  stand. 

Equally  bad  is  the  second  ground  that  the 
Appellate  Court  did  not  assign  reasons  for 
admitting  additional  evidence.  This  is  not 
such  an  irregularity  as  is  sufficient  to  require 
us  to  interfere. 

Appeal  dismissed  with  costs. 


The  27th  January  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  E.  Jackson, 

Puisne  Judges, 

Assessment  of  jungle  land  improved  by  lyot 

Case  No.  2085  of  1864  under  Act  X.  of  1859.  j 

Special  Appeal  from  a  decision  passed  hy  Mr, 
F,  L,  Beaufort,  Judge  of  the  24'Pergunnaks, 
dated  the  3rd  May  1864,  affirming  a  decision 
passed  by  Mr,  W,  Clementson,  Deputy 
Collector  of  that  District,  dai§d  the  i6ih 
March  1864, 

Chowdhry  Khan  (Plaintiff),  Appellant, 

versus 

Gour  Jana  and  others  (Defendants), 
Respondents, 

Baboo s  Banee  Madhub  Banerjee  and  Mohesh 
Chunder  Chowdhry  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  lot 
Respondents. 

A  ryot,  who  brings  jungle  land  into  cultivation,  is 
liable  after  a  reasonable  period  to  pay  tlie  ftiN  per- 
gunnah  rates  of  cultivated  land. 

A  ryot,  who  does  more  than  bring  uncultivated  bod 
into  cultivation — 1.  ^.,  converts,  by  means  of  specta)  works 
and  special  labor,  unculturable  into  culturable  iand^ 
entitled  to  hold  at  unexceptionably  low  rates  (Camp 
bell,  J.). 

Mr.  Justice  Campbell, — This  is  a  some- 
what peculiar  case.  Plaintiff  seeks  enhance- 
ipent  on  the  ground  of  a  contract  expressed 
in  a  kubooleut  to  pay  an  enhanced  lent 
whenever  any  one  else  may  be  willing  10 
pay  such  higher  rent  for  the  land,  it  is  not 
found  expressly  that  defendant  has  a  right 
of  occupancy  or  otherwise ;  but  the  kuboo- 
leut, reciting  the  rent  at  which  defendant  bad 
previously  held — viz.,  Rs.  25 — goes  on  to 
say  that,  whereas  other  ryots  have  sabmintd 
to  an  enhancement,  he  also  consents  to  pt^ 
an  enhanced  rent  of  Rs.  30;  and,  haviojT 
advertence  to  those  expressions  and  to  the 
nature  of  this  s^it,  we  think  that  defautar^ 
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mast  be  treated  for  the  purposes  of  this  case 
as  an  occupancy  ryot. 

Plaintiff  then  sues  him  for  enhancement, 
first,  on  the  special  contract  above  cited  ;  and, 
second,  on  the  general  ground  of  enhance- 
ment, seeking  to  make  him  give  a  kubooleut 
at  the  rates  prevailing  in  the  neighbourhood 
for  orchard  land — viz,,  Rs.  5,  which  would 
make  the  whole  rent   Rs.    75.      The    last 
increase  to  Rs.  30  seems  to  have  been  settled 
in    1265,   only  fv^e  years  before   the   pre- 
sent  suit,    so   that    a    very    rapid    increase 
Is  sought.      It  is  found,  with  reference  to 
the  special  contract,  that  there  is  not  the 
least  proof  that  any  one  is  willing  to  give  a 
higher  rent  for  the  land  held   by  plaintiff; 
it  is,  therefore,  unnecessary  for  us  to  consi- 
der whether  (supposing  defendant  to  be  an 
occupancy  ryot)  the  contract  would  override 
the  provisions  of  Section  17,  Act  X.  of  1859. 
As  respects  the  general  right  to  enhance  to 
neighbouring  rates,  which,  suppiosing  defend- 
ant   to   have   hitherto  held   at  the  highest 
rates   obtainable  from   any  class  of   ryots, 
might  come  to  much  the  same  thing  as  the 
special  contract,  it  is  found  as  a  fact  that 
great  part  of  the  land  has  been  reclaimed 
from  jungle,  and  made  into  orchard  land  by 
the  agency  and  at  the  expense  of  the  ryots ; 
and,  therefore,  considering  that  the  enhanced 
orchard  value  of  the  land,  as  compared  to 
its  previous  value,  represents  the  labor  and 
capital    of   the   ryot,   and   not  that   rent  to 
which   the  zemindar  is  entitled,  the  Judge 
disoiisses  the  suit.     In  this  I  think  that  the 
Judge  is  right.     The  zemindar  is  entitled  to 
increase  of  rent  on  account  of  increased  va- 
lue of  produce  or  productive  pow^r  created 
"othen*'ise  than  by  the  agency  and  at  the 
expense  of  the  ryot."     It  seems  then  clear 
that  increased  value,  created  by  the  agency 
and   at   the  expense  of  the  ryot,  is  not  a 
ground    of  enhancement,   nor  can  rent  be 
claimed    at  the  rate  paid   by  neighbouring 
lands,  similar  in  quality  to  that  which  the  la- 
bor of  the  ryot  has  created.     If  a  ryot  by  his 
own  labor  and  at  his  own  expense  converts 
one  kind  of  land  into  another  kind  of  land, 
be  must  pay  the  rates  prevailing  in  the  neigh- 
bourhood  for  land  of  that  kind  which   he 
originally  received  from  his  zemindar,  and  he 
is  subject  to  enhancement  to  the  rates  paid 
by  the  saoae  class  of  ryots  for  neighbouring 
:  land  of   the  same  description  as,  and  with 
I  similar  advantages  to,  that  which  he  origin- 
i  ally   received ;   he    is   also   subject   to    in- 
I  crease  on  account  of  increased  value  of  such 
L^imilar  lands,  so  far  as  there   is   increase 
ndependent  of  his  own  labor  and  capital. 

VoL  II. 


In  /this  case,  plaintiff  having  specially 
sought  to  obtain  orchard  rates,  and  it  being 
found  that  the  orchard  character  of  the 
land  is  not  the  character  in  which  he  receiv- 
ed it  from  his  landlord,  but  that  which  he 
has  himself  impressed  on  it,  the  suit  for 
orchard  rates  is  properly  dismissed.  It  will 
be  quite  open  to  the  plaintiff  in  another  suit 
to  sue  for  a  kubooleut  for  another  year  at 
any  enhanced  rate  which  he  can  show  that 
the  general  custom  of  the  day,  in  regard  to 
lands  of  the  character  originally  let  to  de- 
fendant, and  to  the  payments  of  the  same 
class  of  ryots,  may  warrant ;  also  for  such 
increase  of  rate  as  general  increase  of  value 
independent  of  the  ryot's  exertions  may  war- 
rant. Also,  if  there  is  question  regarding 
the  occupancy  status  of  defendant,  that  also 
may  be  fairly  put  in  issue  in  any  future  suit. 

I  dismiss  the  appeal  with  costs. 

Mr,  Justice  Jackson, — I  agree  with  Mr. 
Justice  Campbell  that  the  special  appellant 
has  not  shown  sufficient  grounds  for^any  in- 
terference with  the  Judge's  decision.  Look- 
ing to  the  facts,  it  appears  that  five  years 
ago  the  parties  agreed  that  Rs.  30  was  a 
fair  rate  for  the  land  in  suit.  It  was  then 
jungle,  and  the  tenant  has  since,  by  his  own 
labor  and  at  his  own  expense,  cleared  the 
jungle,  and  made  the  land  into  an  orchard. 
The  plaintiff  now  demands  an  annual  rent 
of  Rs.  75,  on  the  ground  that  neighbour- 
ing ryots  pay  a  similar  rate  of  rent  for 
orchards  in  the  neighbourhood!  The  Judge 
finds  that  the  improved  state  of  the  land 
being  caused  by  the  exertion  and  at  the 
cost  of  the  tenant,  there  is  no  sufficient 
ground  for  raising  the  rent.  Considering 
that  it  is  only  within  the  last  five  years  that 
the  improvements  have  been  made,  and 
that  the  tenant  is  undoubtedly  entitled  to 
some  return  for  all  the  labor  and  capital  he 
has  expended  on  the  land,  I  think  the  Judge 
is  right  in  saying  that  it  would  not  be  fair 
and  equitable  to  raise  his  rent  now.  But  I 
do  not  consider  that  the  tenant  is  at  liberty 
to  hold  his  land  at  the  low  rates  for  which 
it  was  originally  given  to  him  for  all  future 
time ;  and  that  it  is,  as  between  him  and  the 
landlord,  to  be  always  considered  jungle 
land.  I  think  the  zemindar  is  entitled 
ultimately  to  share  in  the  increased  profits 
which  the  land  produces,  and  to  raise  the 
rent  to  that  which  neighbouring  orchard- 
holders  pay.  But  time  must  be  allowed  to 
the  tenant  to  recover  some  of  the  outlay 
which  he  has  made  before  he  is  called  upon 
to  pay  the  highest  rate  prevailing  in  the 
neighbourhood.    Each  case  must  rest  on  its 
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own  merits.  It  is  impossible  to  lAy  down 
any  general  rule.  The  ground  for  enhance- 
ment being  proved,  it  does  not  follow  that 
ihie  ryot  must  pay  an  enhanced  rale.  It 
may  be  that,  looking  to  all  the  circumstances 
of  the  case,  the  rate  already  paid  is  still  fair 
and  fequitable,  and  this  will  often  be  the 
base  when  the  landlord  comes  in  to  enhance 
on  the  ground  of  neighbouring  rales,  while 
the  tenant  claims  that  the  rates  already 
paid  are  sufficiently  fair,  looking  to  the  im- 
provements he  has  made  on  the  land. 

Mr.  Justice  Catftpbell. — I  wish  to  explain 
that  I,  by  no  means,  think  that  a  ryot  who 
takes  jungle  land  is  to  hold  it  for  ever  at 
jungle  rates.  I  think  that,  when  he  simply 
brings  jungle  land  into  cultivation,  then,  af- 
ter i  reasonable  period,  he  is  liable  to  pay 
the  full  pergunnah  rates  of  cuhivated  land. 
But  if  he  has  to  do  more  than  bring  into 
cultivation  uncultivated  land ;  if  the  land 
which  he  originally  received  was  not  only  un- 
cultivated jungle,  but  w-as  in  its  then  state  im- 
practicable for  cultivation — if  it  was  salt  land, 
which  could  only  be  made  sweet  by  special 
works  of  the  ryot,  or  rock  which  could  only 
be  made  ailturable  by  special  labor — then  1 
think  that  the  ryOt,  who  made  those  works, 
or  expended  that  special  labor,  would  be 
'entitled  to  hold  at  exceptionally  low  rates. 
So,  again,  if,  having  received  ordinary  land, 
he  converted  it  into  land  of  specially  high 
value,  then  J  think  that  he  would  not  be 
liable  to  pay  exceptionally  high  rates,  but 
only  the  ordinary  rates  paid  by  land  of  the 
same  quality,  irrespective  of  the  special 
character  impressed  on  it  by  himself.  If  all 
the  neighbouring  land  of  the  quality  held 
by  the  defendant  pays  the  rate  claimed  by 
the  plaintiff,  he  would  be  entitled  to  that 
rate;  but  he  is  not  entitled  to  the  rate  paid 
exceptionally  by  land  of  the  same  quality, 
when  specially  worked  up  into  orchards,  if 
the  ryot,  and  the  ryot  alone,  has  impressed 
the  orchard  character  on  the  land. 


bhoom,  dated  the  28th  June  1864^  affirining^ 
decision  passed  by  the  Moonsiff  of  Chairk, 
dated  the  jist  January  1863. 

Kristo  Pershad  Mookerjee  (Defendant), 

Appellant, 

versus 

Heraloll  Audhicary  (Plaintiff),  and  others 
(Defendants),  Respondents, 

Baboo  Opendro  Chunder  Bose  for 
Appellant. 

Baboo  Anund  Gopal  Paleet  for 
Respondents. 

The  mere  recital  in  a  plaint  that  the  land  in  qoesCToh 
is  held  under  a  jsrhatwally  tenure,  and  is  not  m&i,  will 
not  give  the  Civil  Court  jurisdiction,  when  the  prayer  of 
the  plaint  is  for  the  reversal  of  an  Act  X.  decision,  and 
for  the  refund  with  damages  of  the  moneys  recovered 
in  execution. 

The  special  appellants  contend  that  this 
suit  was  not  cognizable  by  the  Civil  Court, 
and  we  think  the  contention  sound. 

The  defendant,  special  appellant,  sued  the 
plaintiff,  special  respondent,  as  his  ryot  on  a 
kubooleut  for  rent,  and  obtained  a  decree 
under  Act  X.  The  special  respondent  then 
institutes  the  present  suit  in  the  Civil  Court 
to  set  aside  the  Act  X.  decision,  and  for  a 
refund  of  monevs  received  from  him  in  exe- 
cution  of  that  decree  with  damages.  Such 
a  suit  will  not  lie  in  the  Civil  Court.  The 
plaintiff's  (special  respondent's)  remedy  was 
by  appeal  to  the  proper  Court. 

The  mere  fact  of  there  being  a  recital  in 
the  plaint,  that  the  land  is  held  under  2 
ghatwally  tenure,  and  is  not  mal,  will  not 
give  the  Civil  Court  jurisdiction,  as  the  pray- 
er of  ihe  plaint  is  for  the  reversal  of  the  Act 
X.  decision,  and  the  recovery  with  damages 
of  the  moneys  recovered  in  execution.  The 
decision  of  the  Lower  Court  is  reversed,  with 
costs  and  interests,  payable  by  the  specfd 
respondent. 


The  27th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Jurisdiction  (of  Civil  Court)— Plaint  (reciting 
Ghatwally  tenure,  but  praying  for  reversal  of 
an  Act  X.  decision). 

Case  No.  2605  of  1864. 

Special  Appeitifrom  a  decision  passed  by  Lieut, 
R,  C.  Money,  Deputy  Commissioner  of  Maun^ 


The  27th  January  1865. 

Present : 

ITie  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson.  Puisne  Judges, 

Dismissal  of  suit — Non-appearance  of  plaiBtif 
summoned  as  a  witness  by  defendant — ^Time 
and  manner  of  taking  pleas. 

Cases  Nos.  2557  and  2558  of  1864  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  ik£ 
Judge  of  Midnapore, dated  the  yth  yttnt  1864, 
reversing  a  decree  of  the  Deputy  ColUctcr^f 
that  District,  dated  the  30th  March  rS^ 
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Case  No.  2557. 

Bustee  Narain  Roy  and  others  (Defendants), 

Appellants, 

versus 

Sham  Soonder  Nundee  and  others  (Plaintiffs), 

Respondents. 

Case  No.  2558. 

Sodanand  Roy  (Defendant),  Appellant, 

versus 

Sham  Soonder  Nundee  (Plaintiff), 
Respondent, 

Baboos  Opender  Chunder  Base  and  Mohen- 
dro  Lall  Shame  for  Appellants. 

Baboos    Sreenath   Doss  and  Hem    Chunder 
Banerjee  for- Respondents. 

A  Court  is  not  bound  to  dismiss  a  case  on  account  of 
the  non-appearance  of  a  plaintiff  summoned  by  the  de- 
fendant to  attend  as  a  witness,  when  the  defendant  did 
not  petition  for  attachment  or  other  le^al  process  to  be 
made  by  the  Court  to  compel  the  plaintiff's  appearance. 
^  Pleas  in  special  appeal  should^  by  law,  be  taken  dis- 
tinctly and  at  a  proper  time. 

The  pleaders  on  both  sides  admit  that 
these  two  cases  must  be  governed  by  one 
and  the  same  decision  in  special  appeal. 

Plaintiff  sued  for  rents  for  1270  and  1271. 
Defendant  pleaded  that  he  was  not  liable,  as 
plaintiff  had,  from  the  ist  Maugh  1271,  pro- 
hibited the  ryots  paying  defendant  rents, 
which  acted  as  an  attachment. 

The  first  Court  found  that  there  had  been 
such  prohibition  by  the  plaintiff,  and  that  so 
defendant  had  no  means  of  realizing  the  rents 
from  his  under-tenants. 

The  Lower  Appellate  Court  reversed  this 
decision,  holding  that  there  was  no  such  pro- 
hibition or  attachment. 

The  Judge  found  that  the  kubooleut  of 
defendant,  though  not  produced  before  the 
Court,  attached  liability  to  defendant  to  pay 
the  rents,  unless  the  plaintiff's  prohibition  to 
•pay  to  defendant  were  shown ;  and  that  the 
whole  evidence  considered  by  him  did  not 
lead  to  the  conclusion  that  there  was  such 
prohibition.  The  Judge,  therefore,  dismissed 
the  plaintiff's  suit. 

In  special  appeal  by  plaintiff  it  is  urged — 

isi, — ^That,  as  the  kubooleut  was  not  before 
him,  the  Judge  should  not  have  relied  on  that. 

2nd, — ^That  there  was  no  legal  evidence  to 
su(^ort  the  finding. 

[       jrd. — That  defendant  summoned  the  plaint- 
iff, and  took  all  necessary  measures  to  cause 


his  attendance ;  but  the  Lower  Appellate 
Court  decided  the  case  without  examining 
him,  and  that,  in  the  absence  of  plaintiff,  the 
Court  should  have  dismissed  the  case. 

We  do  not  think  that  the  Judge  relied 
on  the  kubooleut  to  prove  that  there  was  no 
attachment.  He  stated  that  primd  facie  the 
attornment  by  kubooleut  of  defendant  to 
plaintiff  showed  the  liability  to  pay  plaintiff 
the  rent.  On  the  second  plea  we  observe 
that  k  is  nov7  here,  for  the  first  time,  stated 
that  receipts  for  arrears  of  rent  have  been 
treated  by  the  Judge  as 'receipts  iox  current 
rent.  But,  if  this  was  the  plea  upon  which 
special  appellants  intended  to  rely,  it  should 
have  been  taken  distinctly  (as  the  law 
requires)  in  the  memorandum  of  appeal.  It 
was  not  so  taken,  and  the  respondent  had  thus 
no  means  to  know  on  what  distinct  point  h^ 
would  have  to  answer.  We  cannot,  therefore, 
admit  the  plea  now. 

On  the  third  plea'  we  remark  that  we  are 
not  shown  any  petition  by  defendant  for  at- 
tachment or  other  legal  compulsory  process 
to  be  made  by  the  Court  to  compel  plaintiff  to 
appear. 

In  such  a  case  it  was  not  for  the  Court  Xi;^ 
dismiss  the  case  on  account  of  the  non:ap- 
pearance  of  the  party. 

We  see,  therefore,  no  ground  to  allow  this 
special  appeal,  and  we  accordingly  dismiss  it 
with  costs. 


The  37th  January  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Sujt  for  rent  and  damas:es— Proof  of  pust 
payments — Eyidence. 

Case  No.  2060  of  1864  under  Act  X.  pf 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  Tucker,  Judge  of  Shahabad,  dated  the  jyth 
April  1864,  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
30th  September  1863, 

Ram  Jeebun  Loll  (Defendant),  Appellani, 

versus 

Nond  Loll,  Agent  of  Urjun  Chobey 
(Plaintiff),  Respondent. 

Baboo  Otool  Chunder  Mocker j€e  for 
Appellant. 
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Moulvie  Aftahoodeen  Mahomed  for 
Respondent. 

In  a  suit  for  rent  and  damagfes  in  which  the  amount  of 
rent  payable  is  in  issue,  it  is  incumbent  on  the  Judge  to 
require  the  plaintiff  to  show  that  in  past  years  the  defend- 
ant has  paid  what  the  plaintiff  is  now  demanding*;  and, 
for  the  purpose  of  proving  these  past  payments,  the  best 
evidence  is  requisite,  secondary  evidence  being"  onl^ 
admissible  when  the  absence  of  primary  evidence  is 
satisfactorily  accounted  for. 

Plaintiff  sued  for  arrears  of  rent  for  1 268  and 
1269,  alleging  that  defendant  holds  3-10  of 
nukdee  land,  at  the  yearly  rent  of  Rs.  16-15, 
and32beegahsof  bho\vleeland,atRs.  234-8-4, 
with  interest  and  damages. 

The  defendant  pleads  that  he  only  holds 
30  beegahs  of  nukdee  land,  at  Re.  i  per 
beec^ah,  which  he  had  paid. 

The  first  Court  found  that  defendant  held 
the  area  of  land  of  the  different  sons  as  con- 
tended by  the  plaintiff,  and  it  found  from  the 
papers  that  the  sum  of  Rs.  251-7-7  was  due 
to  plaintiff.  Allowing  interest  on  this,  and 
deducting  the  sum  of  Rs.  25  paid  by  defend- 
ant, he  decreed  Rs.  264-14-7,  with  Rs.  60 
damages  and  costs,  to  plaintiff.  On  appeal, 
the  Judge  accepted  the  danabundee  chiitas, 
though  not  filed  with  the  plaint,  considered 
that  there  was  no  absolute  necessity  for 
"filing  the  original  danabundee  papers,  and  on 
the  evidence  saw  no  reason  for  interfering 
with  the  Lower  Court's  decree. 

defendant  now  appeals  specially,  urging 
that  the  Judge  should  not  have  looked  at  the 
documentary  evidence  of  the  plaintiff,  which 
was  not  filed  with  the  plaint;  2nd,  that  he 
should  not  have  been  contented  with  copies 
of  papers  until  the  absence  of  the  original 
had  been  satisfactorily  accounted  for;  and, 
3rd,  that  the  Judge's  enquiry  is  lamentably 
insufficient,  and  that  the  case  should  be  re- 
mitted to  him  to  be  decided  on  the  proper 
evidence,  documentary  and  oral,  if  plaintiff  is 
able  to  furnish  such. 

When  this  case  was  before  us,  another 
decision  of  the  Judge  of  Shahabad  between 
the  parties,  in  the  eye  of  the  law  identical, 
and  decided  on  the  22nd  January  1864,  was 
placed  before  us.  The  Court  could  not  but 
contrast  the  care  and  attention  to  the  merits 
of  the  case  paid  by  the  Judge  in  the  former 
suit,  with  the  perfunctory  and  incomplete  en- 
quiry which  he  has  made  in  the  present.  In 
a  case  of  this  nature,  in  which  the  amount 
of  rent  payable  is  in  isJ^ue,  it  is  incumbent 
on  the  Judge  to  require  the  plaintiff  to  show 
that  in  past  years  defendant  has  paid  what 
he,  plaintiff,  i^now  demanding ;  and,  for  the 
purpose  of  proving  these  past  payments,  the 


best  evidence,  both  documentary  and  oral,  is 
requisite,' and  secondary  evidence  is  not  ad* 
missible  until  the  absence  of  primary  is  sa- 
tisfactorily accounted  for.    The  Judge  writes 
that  a  true  account  stating  the  defaulter's 
tenure,  the  quantity  of  land  held  by  him,  and 
the  sum  due,  if  sworn  to,  and  attested  by,  the 
claimant  and  the  putwarees,  are  sufficient  in 
ordinary  cases.    I'his  may  be  so  in  cases  in 
which  the  amount  of  rent  demandable  is  not 
in  question,  but  only  the  amount  due.    Bat, 
in  a  case  like  the  present,  it  is  clearly  insuffi- 
cient, for  it  requires  every  facility  for  a  land- 
holder and  a  putwaree  in  efiPect  to  enhance  a 
ryot's  rent  without  recourse  to  the  legal  steps 
or  notice  of  enhancement  required  by  law  to 
support  such  an  action.     We,  therefore,  re- 
verse the  Judge's  judgment,  and  remit  the 
case  to  the  Judge,  with  directions  that  he  ^ill 
call  on  the  plaintiff  to  produce  his  accounts 
for  two  or  three  years  past  in  original  to  prove 
both  the  area  of  land  and  the  rent  paid  by 
defendant  according  to  his  allegation.    The 
Judge  will  examine  them  minutely ;  and,  hav- 
ing attentively  considered  the  plea  of  defend- 
ant, he  will  then,  keeping  in  mind  the  line 
of  reasoning  and  the  result  at  which  he  arriv- 
ed in  the  similar  case  above  alluded  to  be- 
tween these  same  legal  parties,  pass  whatever 
order  the  circumstances  of  the  case,  as  ap- 
pearing from  the  whole  evidence  before  him, 
may  seem  to  him  to  require. 


The  2nd  February  1865. 
Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  G1o\-ct, 

Puisne  Judges, 

Suit  for  rent— Plea  of  waste  and  lakhenj  land — 

Onus  probandi. 

Case  No.  2481  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr,  C« 
Hobhouse,  Judgeof  Mi djiapore,  dated  the  t^fh 
yune  i864t  modify  inga  decision  passed  by  Mr, 
C.  /Rattray,  Deputy  Collector  of  that  District^ 
dated  the  ijth  March  1864, 

Motee  Lall  Aduck  and  others  (DefendantsX 

AppellantSy 

versus 

Judooputtee  Doss  (Plaintiff),  Respondent. 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellants. 
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Baboo  Mohesh  Chunder  Bose  for 
Respondent. 

In  a  suit  for  rent,  when  the  ryot  pleads  that  part  of 
the  land  is  waste  and  lakhcraj,  the  onus  is  on  the  land- 
lord to  prove  that  such  land  has  paid  rent  to  him  in 
previous  years. 

This  was  a  suit  for  arrears  of  rent  alleged  to 
be  due  for  the  years  1268-69  and  70,  B.  S.,  on 
23  beegahs,  6  cottahs,  2  chittacks  of  land — 
plaintiff  laying  his  claim  at  Rs.  1 85-4-1 2. 

•The  ryots  admitted  a  liability  of  Rs. 
132-3-12;  for  the  rest  they  pleaded  that  4 
beegahs  of  the  land  was  their  rent-free  tenure, 
and  I  beegah,  16  cottahs,  9  chittacks  waste, 
on  neither  of  which  had  rent  ever  been  or 
could  be  assessed. 

The  Judge  decreed  the  entire  claim,  in 
opposition  to  the  decision  of  the  Deputy 
Collector,  who  had  deducted  these  two 
items. 

We  think  that  the  case  must  go  back,  as 
the  Judge  has  laid  the  onus  prohandi  on  the 
wrong  party.  The  landlord  came  into  Court 
claiming  rent  on  the  whole  22  beegahs, 
6  cotiahs,  2  chittacks,  and  was  bound  by  the 
ordinary  rule  of  law  to  start  his  case,  and  to 
show  that  the  land,  which  the  ryots  claimed 
to  be  waste  and  lakheraj,  and  not  subject 
to  assessment,  had  paid  rent  to  him.  There 
is  no  evidence  on  the  record  on  which  we 
could  decide  the  point  ourselves,  no  sufficient 
jumma-wassil-bakee  papers,  and  nokuboole- 
ut ;  whilst  the  result  of  the  Ameen's  enquiry 
IS  altogether  adverse  to  the  landlord's  claim. 

We  consider  that  a  party,  suing  in  this 
shape  for  arrears  of  rent,  and  being  met  as 
In  the  present  case,  is  bound  to  show  that  the 
land  has  paid  rent  to  him  in  previous  years ; 
and  that,  without  such  primd  facie  evidence, 
the  ryot  is  not  bound  to  support  his  side  of 
the  question  at  all.  On  remand,  the  Judge 
will  find  whether  plaintiff  has  proved  that 
he  has  hitherto  actually  received  the  rent 
claimed  by  him. 

The  2nd  February  1865. 

Present : 

The  Hon'ble  Shumbhoonath  Pundit  and 
A.  G.  Macpherson,  Puisne  Judges, 

Jnrisdictioii  (under  Act  X.  of  1859) — Admission 

of  tenancy. 

Case  No.  2486  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  yessore,  dated  the  6th  June  1864,  re^ 


versing  a  decision  passed  by  the  Deputy  CoU 
lector  of  that  District ^  dated  the  23rd  April 
1863. 

Doorga  Debia  (Plaintiff),  Appellant^ 

versus 

Mr.  John  Beckwith  (Defendant), 
Respondent 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Mr,  A.  F,  Lingham  for  Respondent. 

An  admission  by  a  defendant  that  he  is  in  possession 
under  an  agreement  with  the  plaintiff  and  other  share- 
holders that  they  would  grant  a  mourosee  pottah,  which 
was  never  granted,  and  under  which  no  rent  has  ever  been 
paid,  is  not  an  admission  of  tenancy  on  which  to  found  a 
suit  under  K€i  X.  of  1&59. 

We  are  of  opinion  that  the  judgment  of 
the  Lower  Appellate  Court  is  substantially 
correct,  and  that  no  such  relation  of  landlord 
and  tenant,  as  will  support  a  suit  under 
Act  X.  of  1859,  has  been  established  in  this 
case.  It  is  said  that  the  defendant  admits  in 
his  answer  that  he  is  a  tenant,  but  the  admis- 
sion is  not  of  being  a  tenant  holding  from 
the  plaintiff,  but  of  being  in  possession 
under  an  agreement  with  the  plaintiff's 
brother  and  the  other  shareholders  (including 
the  plaintiff)  that  tliey  would  grant  a  mou- 
rosee  pottah  which  they  have  never  granted, 
and  the  rent  to  be  paid  on  which  has  never 
to  this  day  been  fixed.  The  suit  is  in 
truth  not  a  simple  suit  for  arrears  of  rent 
at  all.  It  has  been  brought  after  great 
delay;  and  the  dealings  of  the  parties  with 
the  property  have  been  so  complicated  that 
their  position,  with  reference  to  each  other, 
can  probably  not  be  ascertained  without  a  re- 
gular account  being  taken  in  a  civil  suit.  As 
to  whether  the  plaintiff,  even  in  a  suit  in  the 
Civil  Court,  could  not  find  his  right  to  what 
he  claims,  we  express  no  opinion. 

The  appeal  is  dismissed  with  costs. 


The  4th  February  1865. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Jurisdiction — Default — Kunik  Sezawul(  Appoint- 
ment and  Misfeasance  of). 

Case  No.  2976  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr,  F, 
L.  Beaufort,  Judge  of  the  24'Pergunnahs, 
dated  the  nth  August  1864,  affirming  a  deci^ 
sion  passed  by  Mr.  R,  T,  Sevestre,  Deputy 
Collector  of  that  District,  dated  the  gth  April 
1864. 
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Anund  Moyee  Debia  (Plaintiff),  Appellant, 

versus 

Khirodhiir  Holdar  and  others  (Defendants), 

Respondents, 

Baboo  Banee  Madhuh  Banerjee  for 
Appellant. 

Baboo  Opendro  Chunder  Bose  for 
Respondents. 


A  lease  empowered  the  landlord,  on  default  of  payment 
of  any  of  the  kists  by  the  tenants,  to  appoint  a  icuruk 
sezawul,  the  tenants  being-  responsible  tor  any  loss  ac- 
cruing. A  default  havings  occurred,  and  a  kuruk  sezawul 
appomted,  the  landlord  sued  to  recover  the  loss  sustained 
by  him.  Held  that  such  a  suit  lies  in  the  Civil,  and 
not  in  the  Revenue,  Court. 

The  plaintiff  in  this  suit  (special  appel- 
lant before  us)  gave  certain  lands  in  farm 
to  the  special  respondents,  on  the  understand- 
ing fprovided  for  in  the  lease)  that,  if  any  of 
the  kisls  remained  unpaid,  she  should  have 
the  power  of  appointing  a  kuruk  sezawul 
to  make  collections  direct,  and  that,  should 
^ny  loss  accrue,  the  tenants  should  be  an- 


swerable for  it.  A  defaiilt  occurred,  and 
the  kuruk  sezawul  was  appointed,  and  the 
plaintiff  now  sues  to  recover  the  alleged 
loss. 

The  Judge  held  that  the  suit  would  not 
lie  in  a  Revenue  Court. 

We  think  he  was  right.  It  appears  from 
the  record  that  the  special  appellant  first 
sued  the  kuruk  sezawul  for  the  deficit,  ad* 
milting  that  the  ryots  had  paid  their- rent  to 
him,  and  was  cast ;  so  that  any  claim  special 
appellant  may  now  have  cannot  be  consi- 
dered in  the  nature  of  rent,  but  is  a  suit  on  a 
special  contract.  In  point  of  fact,  the  farmer 
determined  on  the  appointment  of  the  kuruk 
sezawul,  and  the  present  suit  is  to  recover  a 
loss  sustained  by  the  landlord  in  consequence 
of  a  separate  arrangement  made  between  him 
and  the  tenants. 

The  latter  confessedly  have  paid  all  due 
from  them  as  rent  to  the  sezawul,  so  that  the 
present  claim  is  one  not  referable  to  the  rela- 
tionship of  landlord  and  tenant  as  existing 
between  the  parties,  but  to  a  separate  de- 
mand for  loss  consequent  on  the  sezawal's 
misfeasance. 

We  have  no  doubt  that  such  a  suit  lies  in 
the  Civil,  and  not  in  the  Revenue,  Court,  and 
we,  accordingly,  dismiss  this  special  appeal 
with  costs. 
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The  6th  February  1865. 
Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Pottah— Rifi^hts  under  «  new— Granted  in  perpe- 
tuity at -the  former  rates. 

Case  No.  2604  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
F,  L,  Beati/ortt  Judge  of  the  24-Pergunnahs^ 
dated  the  i8th  June  1864,  affirming  a  deci- 
sion of  Baboo  Koylas  Chunder  Deb  Bahadoor^ 
2nd  Principal  Sudder  Anteen  of  that  Dis- 
trict, dated  the  2gth  June  1863, 

Ram  Chunder  Dutt  (Defendant),  Appellant, 

versus 

Romesh  Chunder  Dutt  (Plaintiff), 
Respondent. 

Mr.  R,  E,  Twidale  and  Bahoos  Dehender 
Narain  Base  and  Onoocool  Chunder 
Mookerjee  for  Appellant. 

Baboos  Grija  Sunkur  Mozoomdar  and  Kishen 
Kishore  Ghose  for  Respondent. 

A  person,  by  taking  a  perpetual  pottah  in  1 237  at  the 
same  rate  as  the  former  holaers,  must  be  considered  to 
have  acquired  a  new  tenure,  and  is  not  protected  from 
enhancement  on  the  crround  that  the  former  holders  held 
mt  the  present  rate  from  la  years  before  the  Permanent 
Settlement. 

The  defendant  in  this  suit  acquired  by 
purchase  the  jotes  of  57  ryots.  In  1237, 
as  he  alleged,  he  got  the  then  zemindar  to 
give  him  a  pottah  in  perpetuity  for  all 
these  57  jotes  at  the  old  rates.  He  con- 
tends in  this  suit  for  enhancement  that,  as  he 
represents  tenants  who  held  their  jotes  at  the 
present  rate  of  rent  from  1 2  years  anterior  to 
the  Decennial  Settlement,  he  is  protected  from 
enhancement  under  Clause  i,  A6t  II.  of 
1845. 

We  think  that  the  defendant,  who  alleges 
he  took  a  pottah  for  his  lands  in  1237  at  a 
fixed  rate  in  perpetuity,  is  not  in  a  position  to 
say  that  he  holds  the  same  tenure  on  the 
tame  terncis  as  the  former  ryots  did.  They 
might  or  they  might  not  be  in  a  position  to 
say  that  their  several  jotes  were  protected 
from  enhancement  on  the  ground  -that  they 
had  he]d  their  lands  at  the  present  rates 
from  12  years  prior  to  the  Permanent  Settle- 
ment.    Bat  the  defendant,  by  taking  a  pottah 


in  1237,  on  terms  which  the  former  holders 
are  not  shown  to  have  enjoyed,  acquired  H 
new  tenure;  and,  unless  his  own  title-deed 
protects  him  from  enhancement,  he  is  not 
protected,  though  possibly  all  or  some  of  the 
57  ryots  whose  jotes  he  acquired  by  purchase-; 
and  which  he  might,  if  he  had  chosen,  have 
held  on  the  same  terms  as  they  did,  might 
have  been  able  to  plead  successfully  that 
they  were  kuddeemee  ryots,  and  taot  liable 
to  enhancement. 

In  this  view  we  dismiss  the  special  appeal 
of  the  defendant  with  costs. 


The  6th  February  1865. 
Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
Pundit,  Puisne  Judge, 

Jurisdiction— Suit  for  abatemeiit  by  Putneedars. 

Case  No.  1693  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr^ 
O,  Toogood,  Judge  of  Beerbhoom,  dated  the 
nth  May  1864,  reversing  a  decision  passed 
by  Baboo  Sreenath  Bidyabagish,  Principal 
Sudder  Ameen  of  that  District,  dated  the 
2ist  May  1S62, 

Man  Gurobinee  Dassea  and  others  ' 
(Plaintiffs),  Appellants, 

versus 

Khetter  Chunder  Ghose  and  others 
(Defendants),  Respondents, 

Baboo  Sreenath  Boss  for  Appellants. 

Messrs,  B,  V,  Doyne  and  R,  T,  Allan  and 
Baboo  Rajender  Misser  for  Respondents. 

A  Civil  Court  has  no  jurisdiction  to  try  a  suit  for 
abatement  of  rent  by  a  putneedar.  Such  a  suit  must  be 
brought  under  Clause  3,  Section  23,  A«  X.  of  1859. 

This  was  a  suit  by  a  putneedar  for  the 
recovery  of  excess  rents  alleged  to  have 
been  paid  by  him  to  the  zemindar,  for  abate- 
ment of  rent,  and  to  establish  his  right  to  a 
share  of  the  compensation  paid  into  the  Col- 
lectorate  for  lands  included  under  the  putnee 
pottah,  which  had  been  taken  for  railway 
purposes. 

The  Judge,  on  appeal,  decided  that  the 
terms  of  the  plaintiff's  putnee  pottah  pret 
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eluded  him  from  claiming  abatement  of  rent ; 
and,  as  to  the  claim  for  a  share  of  compensa- 
tion, he  referred  the  case  for  trial  to  the  Prin- 
cipal Sudder  Ameen. 

With  respect  lo  the  first  point,  the  plaintiff 
appeals.  We  are  strongly  disposed  to  think 
that  the  Judge's  decision  on  the  first  point  is 
erroneotis,  and  contrary  to  a  decision  of  this 
Court.  But  we  are  relieved  from  expressing 
a  positive  opinion  by  Mr.  Doyne's  pointing 
out  that  the  Civil  Court  had  no  jurisdiction 
to  try  the  question  of  abatement  of  rent, 
which  should  have  been  brought  under 
Clause  3,  Section  23  of  Aft  X.  of  1859,  ac- 
cording to  the  rules  laid  down  by  a  decision 
of  this  Court,  dated  the  6th  May  1863,  and  a 
recent  decision  of  five  Judges,  dated  the  lolh 
December  1864. 

We  are,  therefore,  bound  to  dismiss  the 
plaintiff's  appeal  with  costs  and  interest ;  and 
we  order  that  so  much  of  the  Judge's  decision 
and  decree  as  relates  to  the  claim  to  abate- 
ment be  quashed. 

As  to  the  order  of  remand,  from  which  no 
appeal  has  been  presented,  we  beg  to  call  the 
Judge's  attention  to  the  provisions  of  Section 
351,  AaVIII.  of  1859. 


The  7th  February  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Puisne  Judges, 

Sait  nnder  Section  102  or  103,  Act  X.  of  1859 
(for  recovery  of  voluntary  payments  made  to 
stay  sale  in  execution  of  decree  against  others). 

Case  No.  1694  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
F.  Tucker,  Judge  ofShahabad,  dated  the  5th 
April  1864,  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  District, 
dated  the  16th  September  1863, 

Mirza  Hukim  Abdool  Wahab  (one  of  the 
Plaintiffs),  Appellant, 

versus 

Mr.  G.  Drummond  and  others  (Defendants), 
and  the  remaining  Plaintiffs,  Respondents. 

Baboo  Prem  Chand  Paul  for  Appellant. 

Baboo  Onoocool  Chunder  Mookerjee  for 
Respondents. 

A  person,  making  voluntary  payments  in  his  own  name 
to  lUy  *  salt  in  execution  of  a  decree  against  others« 


cannot  sue,  under  Section  102  or  103  of  AA  X.  of  1859^ 
for  the  recovery  of  the  money  so  paid  by  him. 

In  this  case,  the  jagheerdar,  vho  is  iheouly 
special  appellant  before  us,  deposited  a  sum 
of  money  to  stay  a  sale  of  crops  in  execution 
of  a  decree  against  Musst.  Putee  Koer  aod 
other  ryots,  whose  personal  property  those 
crops  are  found  as  a  fact  to  be ;  and  he  then 
sued  to  recover  the  money. 

The  Judge  held,  on  appeal,  that  the  jaghecr- 
dar  had  no  right  to  sue  for  the  money,  as  the 
decree  was  issued  against  Musst.  Puiee  Koer 
and  the  ryots,  as  the  crops  attached  were 
theirs,  not  plaintiff's,  and  as  the  deposit 
would  only  be  considered  as  recoverable  on 
their  suit. 

We  concur  in  this  view.  As  the  jagheer- 
dar  made  a  payment  voluntarily  in  his  own 
name,  when  these  ryots,  against  whose 
crops  the  execution  was  alone,  were  justified 
to  make  the  deposits,  he  cannot,  we  think, 
sue  under  Section  102  or  103  of  Aft  X.  of 
1859. 

We,  accordingly,  reject  this  special  appeal 
with  costs. 


The  8th  February  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Rent — Obliteration  of  boundary  m^yk*. 

Case  No.  2490  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
W,  F,  McDonell,  Officiating  Additional 
Judge  of  Nuddea,  dated  the  30th  July  1864, 
reversing  a  decision  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  i4tkMay 
1864. 

Brojonauth  Roy  (Plaintiff),  Appellani, 

versus 

Mr.  D.  D.  Gilmore  (Defendant),  Respondent. 
Baboo  Prosunno  Chunder  Mookerjee  for 

Appellant. 

Baboos  Kali  Kishen  Sein,  SreencUh  JDou^ 
and  Bhuggobutty  Churn  Ghose  for 
Respondent. 

A  planter  is  not  absolved  from  liabih'ty  to  rest  in 
respect  of  land  which  he  claims  to  hold  under  various 
tenures  other  than  from  the  plaintiff,  and  which  be  has 
so  covered  with  indigfo  as  to  have  obliterated  the  bound- 
ary marks. 

Plaintiff  sued  for  rent  of  certain  plots 
of  land  cuhivated  by  defendant  with  indiga 
There  does  not  seem  to  have  been  any  cs^ 
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press  contract ;  but  plaintiff  says  that  the  de- 
fendant, an  indigo  planter,  was  suffered  to 
sow  with  indigo  the  whole  of  the  land  among 
which  his  plots  are  situated,  and  that  there 
is  an  implied  contract  to  pay  the  customary 
rent.  Defendant  does  not  deny  his  liability 
to  rent,  but  he  denies  that  he  holds  of 
the  plaintiff,  alleging  that  he  holds  under 
Sarheesheekur  and  others  under  various 
tenures.  Sarheesheekur  did  not  claim,  but 
another  party,  Bomashunker  Sirdat^  claims 
the  whole.  The  first  Court,  after  a  local  in- 
vestigation, decreed  in  plaintiff's  favor.  The 
Judge  reversed  the  order  on  the  ground  that 
the  local  investigation  showed  that  the  whole 
plain  was  covered  with  indigo,  that  the 
boundary  marks  were  obliterated,  and  it  was 
impossible  to  make  out  whether  the  land 
claimed  was  really  plaintiff's  or  not ;  therefore 
he  dismissed  plaintiff's  claim  as  not  proved. 

We  think  that  there  has  been  an  entire 
denial  of  justice  in  this  case.     Because  the 


defendant  has  taken  the  whole  plain  and 
obliterated  the  boundary  marks  he  is  not  to 
hold  it  free  of  rent.  The  Court  must  not 
shrink  from  the  duty  of  doing  justice.  As 
defendant  does  not  claim  any  proprietary 
right,  he  is  clearly  liable  to  pay  rent  to  some 
one  for  his  use  and  occupation ;  and  the  only 
real  question  seems  to  be,  whether  the  plaint- 
iff or  the  intervenpr  is  entitled  to  the  rent 
of  land  claimed. 

We  remand  the  case  with  the  directions 
that,  since  the  indigo  is  no  longer  on  the 
land,  such  further  local  investigation  as  may 
be  necessary  is  to  be  held,  and  that  it  may 
be  distinctly  found  whether  plaintiff  or  any 
other  party  intervening  has  hitherto  enjoyed 
the  rents  or  produce  of  the  lands  in  dispute. 
If  plaintiff  is  really  entitled  to  any  land,  that 
land  must  be  ascertained  ;  and  it  must  be  de- 
cided who  is  entitled  by  previous  enjoyment 
to  receive  the  rents  of  the  land  clained  by 
him. 
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The  9th  February  1865. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumboonaih 
Pundit,  Puisne  Judge, 

Limitation— Suit  for  rent  after  a  decree  for 

enhancement 

Cases  Nos.  2891  and  2892  of  1864  under 
Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  the 
Additional  Judge  of  Nuddea,  dated  the  31st 
August  1864,  modifying  a  decision  passed  by 
Baboo  Dinonath  Addy^  Deputy  Collector  of 
that  District,  dated  the  8th  July  1864, 

Joy  Monee  Dossee  and  others  •(Defendants), 

Appellants, 

versus 

Huronath  Roy  and  others  (Plaintiffs), 
Respondents, 

Baboo  Mohinee  Mohun  Roy  for 
Appellants. 

Baboos  Banee  Madhub  Banerjee  and 
Sreenath  Doss  for  Respondents. 

A  landlord,  after  having  obtained  a  decree  for  en- 
hancement against  his  tenant,  sued  him  for  arrears  of 
rent.  Hbld  (with  reference  to  Sections  30  and  Q2  of 
\  Act  X.  of  1859)  that  the  suit  might  be  brought  within 
one  ^ear  from  the  date  of  the  final  decree  fixing  the 
rent  in  the  suit  for  enhancement,  or  within  three  years 
from  the  end  of  the  month  of  Jeyt  of  the  Fusly  or  Wil- 
laity  year  for  which  such  rent  is  claimed. 

No.  2891. 

7^e  Chief  Justice, — This  was  a  suit  in- 
stituted on  the  28th  of  Cheyt  1270  (April 
23rd,  1864)  for  the  recovery  of  arrears  of 
rents  for  1266  and  1267.  The  Deputy  Col- 
lector held  that  the  claim  for  the  rents  of 
1266  was  barred  by  limitation  under  Section 
32  of  Act  X.  of  1859. 

On  appeal,  the  Judge  reversed  this  deci- 
sion, on  the  ground  that,  as  by  a  decree,  dated 
the  30th  of  April  1862,  made  in  a  suit  for 
enhancement  instituted  in  1266,  an  enhanced 
rent  had  been  assessed  upon  the  premises ; 
and  as  this  suit  had  been  brought  within 
three  years  from  the  date  of  that  decree,  it 
was  within  time. 

The  defendant  appeals. 

The  question  is,  what  is  the  period  of 
Umiution  allowed  by  Act  X.  in  such  a  case  ? 


First, — I  may  observe  that  it  is  an  iessential 
part  of  the  definition  of  rent  that  it 
should  be  certain.  Until  a  rent  has  been 
definitely  fixed  and  ascertained  either  by  the 
agreement  of  the  parties,  or  those  to  whose 
rights  and  liabilities  they  succeed,  or  by 
some  decree  of  Court  or  arbitrators,  there 
can,  of  course,  be  no  such  thing  as  an  "  arrear 
of  rent."  Accordingly,  the  22nd  Section 
makes  provision  for  two  distinct  species  of 
suits — viz,,  first,  suits  "  for  arrears  of  rent," 
and,  secondly,  suits  "  for  the  recovery  of  rent 
''at  a  higher  rate  than  was  payable  in  the 
"  previous  year." 

But  the  latter  part  of  this  Section  has  no 
application  to  the  present  case,  inasmuch  as 
it  relates  only  to  cases  of  enhancement  after 
notice  where  the  enhancement  has  not  been 
confirmed  by  any  competent  Court;  and  it 
provides  a  very  short  period  of  limitation — 
viz.,  three  months  after  the  end  of  Jeyt  of 
the  Fusly  or  Willaity  year  for  which  the 
enhanced  rent  is  claimed — ^the  object  of 
such  limitation  being  evidently  that  a  ryot 
should  not  be  left  in  doubt  as  to  the  extent  of 
obligation  he  would  incur  in  continuing  to  hold. 

• 

Where  an  enhanced  rent  is  fixed  or  deter- 
mined for  the  first  time  after  the  expiration 
of  the  year  in  respect  of  which  the  rent  is 
claimed,  I  thijik  it  may  be  considered  that 
it  becomes  due  as  from  a  passed  date  so  as  to 
enable  the  landlord  to  sue  within  three  years 
from  the  end  of  the  year  in  which  the  arrears 
would,  if  the  rent  had  been  previously  fixed, 
have  become  due. 


And  thus,  in  the  present  case,  the  plaintiffs 
might  have  sued  within  three  years  from  the 
end  of  1266. 


But,  again,  I  think,  he  might  frame  his 
plaint  thus — "that  the  defendant  occupied 
certain  lands  belonging  to  him  in  1266,  at 
a  rent  not  ascertained ;  that,  in  a  suit  for  that 
purpose,  the  rent  was  fixed  at  an  enhanced 
rate  by  the  decree  in  the  suit  for  enhance- 
ment, and  thereupon  the  defendant  became 
bound  to  pay  rent  at  the  enhanced  rate  for 
1266."  This  plaint  would  show  a  cause  of 
action,  the  limitation  as  to  which  appears  to 
be  not  within  Section  32,  but  within  Section 
30.  The  plaintiffs  must,  therefore,  have  sued 
within  one  year  from  the  date^when  the  rent 
was  finally  settled  by  the  decree  in  tne  suit 
for  enhancement* 
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We  were  referred  to  cases  at  pages  68 
atid  349  of  Sutherland's  Weekly  Reporter. 
But  they  do  not  conflict  with  the  opinions  I 
have  above  expressed.  In  the  case  at  page 
142  of  the  same  publication,  the  points  now 
discussed  were  not  raised. 

As  there  is  nothing  upon  the  record  to  show 
when  the  final  decree  for  the  enhanced  rem 
was  given  on  appeal,  the  case  must  be 
remanded  to  the  I^wer  Court  for  trial.  If 
il  appears  that  the  final  decree  settling  the 
rents  was  dated  more  than  one  year  previously 
to  the  commencement  of  this  suit,  the  decision 
of  the  Lower  Appellate  Court  as  to  the 
rents  of  1266  will  be  reversed  with  costs 
in  proportion. 

This  decision  governs  that  in  2892  of  1864. 

Air.    Justice    Shumhoonath    Pundit. — In 
these  cases,  objection  is  taken  to  a  part  of 
the  arrears  decreed  below,   on  the  ground 
that,  when  sued  for,  it  was  due  for  more  than 
three  years  as  mentioned  in  Section  32,  Act  X. 
of  1859  ;  and  that  the  consideration  on  which 
the  Lower  Court  has  held  the  claim  for  this 
portion  of  the  rents  to   be  tenable,   is   not 
required  to  be  taken  into  account  under  Act 
X.,   whatever   may    be   necessary   in    cases 
Affected  by  Act  XIV.  of  1859,  which  does 
not  apply  to  cases  for  arrears  of  rent. 
.    It   has   already  been  decided  by  a  Full 
Bench    decision    of    this    Court   that   cases 
under    Act    X.    are   guided   and    ruled   by 
the  rules  of  limitation  mentioned  in  the  Act 
itself.     In    calculating  the    period   of   limi- 
tation, this  law  does  not  allow  of  any  deduc- 
tion being  made  for  any  period  that  another 
case  for  the  same  rights  might  have  been 
pending  in  another  Court,  or  even  in  the 
CoUectorate,  but  in  which  no  decision  was 
passed  on  the  merits.     Nor  is  any  deduction 
allowed,  as  was  allowed  under  the  old  limi- 
tation law,  even  under  Act  XIV.,  much  less 
under    Act    X.    of    1859,    for    any    period 
that    a    plaintiff    may,    with    reference    to 
another  suit  by  another  or  himself  connected 
with  the  same  property,  or  under  the  same 
right  in  some  other  form  than  now  adopted 
by  the  said  plaintiff,  have  found  it  hard  or 
inexpedient  to  sue  before  the  termination  of 
the  previous  litigation. 

In  suits  for  rents,  ordinarily,  the  cases 
that  may  have  been  instituted  before  between 
the  plaintiff  and  the  tenant  he  now  sues,  are 
likely  10  be :  ( i )  cases  for  the  reversal  of  a 
sale  caused  bv  the  landlord  for  arrears  of 
rent  due  10  him ;  (2)  cases  for  resumption 
of  the  tenure:  (3)  cases  for  fixing  the  right 
to  assess  or  ennance  with  or  without  a  prayer 
to  obtain  the  rents  of  any  particular  year  at 


the  rate  asked  to  be  assessed  or  enhanced, 
or  (4)  cases  for  fixing  the  jumma,  or  (5) 
for  abatement  instituted  bv  the  rvot. 

In  the  last  two  kinds  of  cases  instituted 
by  the  ryot,  the  landlord  may,  during  the 
continuation    of   this   litigation,   successfully 
sue  for  the  old   rents  or  admitted  rents  that 
he  may  have  recovered  before,  though  the 
tenant   may   become   entitled   in  a  case  of 
abatement  to  ask  for  a  refund  of  a  portion 
out  of  the  money  so  realized.     In  a  case  in- 
stituted by  the  tenant  for  setting  aside  the 
sale  of  his  tenure,  the  landlord  is  entitled  to 
recover  the  rents  due  after  the  sale  from  the 
purchaser  as  long  as  no  decree  is  given  in 
favor  of  the  old  ryot,  and  from  this  tenant 
himself  from  the  time  of  his  succeeding  in 
obtaining  an  jorder  for  reversal.     The  right 
of  the  landlord  to  plead  in  appeal  that  the 
sale  was  legal  and  valid  cannot  be  injured 
by  his  recovering,   during  the   pendency  of 
the  appeal,  the  rents  from   the  tenant  who 
may   have   obtained   a  decree  against  him. 
Before   Act   X.  came  into  operation,  these 
suits  could  be   instituted   by   the   landlord, 
and  he  could,  after  it  came  into  operation, 
bring  a  suit,  while  any  such  litigation  as  is 
mentioned  above  may   be   pending  against 
him,  so  as  not  to  allow  any  part  of  his  claim 
to  be  affected  by  Section  32  of  the  said  Act. 

In  a  case,  however,  where  the  landlord 
may  have  unsuccessfully  sued  his  tenant  for 
the  resumption  of  the  tenure  itself,  it  is  quite 
possible  for  him  to  find  that  of  the  rents  for 
which  he  could  not  sue  at  all  while  he  was 
suing  to  oust  the  tenant,  and  for  which  he 
must  now  sue  after  the  dismissal  of  his  suit 
to  resume,  some  portion  has  become  affected 
by  the  limitation  provided  for  in  Section  32 
of  Act  X.  of  1859.  It  is  not  for  me  to 
decide  in  this  case  that,  the  delay  having 
arisen  from  the  fault  of  the  zemindar,  the 
law-makers  had  no  sympathy  for  him,  and  so 
did  not  provide  for  any  protection  in  a  case 
like  this.  Perhaps  he  may  sue  for  the  whole  of 
the  arrears  due  to  him  under  Section  30  of 
Act  X.  of  1859,  within  one  year  of  the  dis- 
missal of  his  former  case.  I  have,  however, 
no  occasion  to  decide  here  that  point.  In  a 
few  cases  for  arrears  of  rent,  when  the  delay 
in  suing  for  the  back  rents  had  accrued 
owing  to  the  previous  litigation  under  both 
the  heads  mentioned  above,  L  sitting  with 
another  Judge,  and  I  believe  other  Judges, 
have  held  that  a  portion  of  the  claim  was 
barred  under  Section  32.  The  view  tbos 
taken  was  simply  based  on  the  impropriety 
of  allowing  the  deduction  asked  to  be 
made  in  the  calcalaiion  of  limitation  to 
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the  period  of  the  pendency  of  the  previous 
litigation.  This  was  a  request  which  could 
not  be  allowed  either  under  Ad:  X.  or  under 
Ad  XIV.  of  1859.  Whether,  under  Section 
30  of  the  former  Aft,  the  plaintiff  in  these 
cases  might  have  sued  within  a  year  of  the  ter- 
mination of  the  previous  suit,  is  a  point  that 
was  not  taken,  or  discussed,  or  decided.  It 
may,  however,  happen  that  a  zemindar  may 
institute  a  case  for  the  resumption  of  a 
tenure  in  i860,  which  may  last  in  different 
Courts  up  to  the  end  of  1862,  and  he  may 
not  have  realized  the  rents  from  the  years 
i860  down  to  1862.  If  Section  30  alone 
applies  to  his*  claim  for  these  rents,  he  must 
sue  within  1863,  for  if  he  were  to  sue  after 
that  year,  he  may  be  too  late  for  all  the 
rents ;  while,  if  he  is  allowed  to  fall  back 
upon  the  provision  of  Section  32,  he  will  be 
in  time  for  all  the  rents  if  he  sues  in  the 
beginning  of  1863,  and  lose  only  one  year's 
rent  for  as  many  years  that'  he  may  delay 
to  sue  after  the  expiration  of  the  year  1863 

It  is,  however,  my  opinion  that  a  plaint- 
iff in  this  position  might  sue  under  any 
one  of  these  two  sections.  In  a  case  of 
enhancement,  where  there  is  first  a  litigation 
for  proving  the  right  to  demand  the  in- 
crease, and  ultimately  a  decree  against  the 
landlord,  it  is  possible  for  him  to  find,  if 
he  has  not  sued  for  the  rents  falling  due 
during  the  period  of  the  existence  of  this 
htigation,  that  a  portion  of  his  claim  Is 
barred  by  the  provisions  of  Section  32. 
Now,  this  too  is  a  case  like  the  other,  where 
the  delay  in  suing  arises  from  the  pendency 
of  a  previous  unsuccessful  case  to  resume 
the  tenure  itself.  In  such  a  suit,  while 
the  suit  for  the  right  of  enhancement  was 
pending,  the  landlord  had  a  right  to  sue 
at  least  for  the  admitted  arrears  at  the  old 
rates,  with  a  protest  that  he  does  not  intend 
to  lose  his  rights  to  the  additional  amount, 
when,  his  right  to  demand  the  same  may 
be  decreed ;  and,  if  he  would  follow  this 
course,  he  may,  when  ultimately  it  is  decided 
that  he  has  no  right  to  enhance,  have  the 
satisfaction  to  find  that  he  has  not  lost 
any  portion  of  the  arrears  due  to  him  under 
the  limitation  of  three  years  provided  in 
Section  32. 

The  diflSculty,  however,  is  practically 
fell  in  cases  where  the  delay  to  sue  arises 
owing  to  the  existence  of  a  limitation  affect- 
ing the  amount  to  be  fixed,  brought  by 
the  landlord,  and  terminating  in  a  decree 
in  his  favor.  Now,  these  cases  may  be 
for  assessment  after  resumption  of  a  lak- 
hera],   or  for  assessment   itself  under  any 


other  right,  or  for  enhancement  upon  any 
contract,  or  upon  any  of  the  grounds  upon 
which  an  increase  may  be  asked  and  decreed. 

In  all  cases  for  assessment,  as  well  as  for 
enhancement,  under  the  old  law,  it  was 
necessary  to  sue  at  the  valuation  of  one 
year's  jumma  asked,  and  unless  by  chance 
the  prayer  was  not  inserted  in  the  plaint, 
or,  in  cases  requiring  service  of  notice,  the 
notice  allefi:ed  was  not  proved  to  be  served,  a 
decree  was  always  given  for  the  right  to  assess 
or  enhance,  as  the  case  may  have  been,  and 
for  the  rents  of  the  year  for  which  the  suit 
was  brought  at  the  amount  found  and  fixed 
as  payable.  Under  the  new  law,  a  suit 
may  be  brought  for  a  kubooleut  at  a  particu- 
lar jumma,  and  it  is  not  necessary  to  sue  for 
a  decree  being  given  for  the  rents  of  any  par- 
ticular year  at  the  rates  to  be  fixed.  This 
is  equally  the  case,  if  the  action  be  for  assess- 
ment or  for  enhancement.  In  all  enhancement 
cases,  a  notice  before  the  beginning  of  the 
year  for  which  an  enhanced  rate  is  asked  is 
required  to  be  served  on  the  tenant;  and, 
on  proof  of  this  service,  the  right  to  en- 
hance, if  decided  in  favor  of  the  plaintiff, 
confers  upon  him  the  power  to  demand  and 
receive  the  increased  rents  from  the  year 
following  the  notice.  I  omit  altogether  to 
notice  a  case  in  which  the  delay  to  sue 
for  the  arrears  of  a  year  affected  by  the 
limitation  of  Section  32  may  arise  from 
the  fact  that,  in  the  previous  case,  the 
landlord  had,  on  the  allegation  of  service 
of  notice,  sued  his  tenant  for  the  rents  of 
that  year.  The  case  for  some  time  remained 
pending  in  different  Courts,  and,  when  at 
last  it  was  decided  in  his  favor,  the  decree 
was  limited  only  to  a  right  to  enhance,  as 
he  failed  to  prove  that  the  notice  was 
served.  I  equally  omit  to  notice  a  case 
for  a  kubooleut,  the  decree  in  which  may 
be  limited  only  to  the  right  to  obtain  a 
kubooleut  at  a  particular  enhanced  rate,  and 
does  not  go  to  the  extent  of  awarding  for 
any  year  the  rents  fixed,  because  the  plaint- 
iff had  failed  to  prove,  as  he  had  asserted, 
that  he  had  offered  a  pottah.  These  are 
cases  in  which  the  plaintiff  alone  has  to  blame 
himself,  if,  when  he  sues  immediately  after 
the  decision  of  the  previous  suit,  he  finds 
that  he  is  too  late  for  the  rents  of  any 
year. 

In  a  case  where  the  plaintiff  chooses  to 
ask  only  for  the  right,  and  accordingly  to 
obtain  a  decree  only  for  the  same,  it  may 
fairly  be  said  that  it  is  partly  his  own 
fault  when  he  did  not  as^  for  the  rents 
of  any  particular  year,  while  he  was  suing 
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for  the  declaration  of  his  rights  to  assess  or 
enhance.  In  all  cases  of  enhancement, 
the  claim  is  based  upon  a  notice ;  and, 
I  believe,  the  rent  is  asked  at  the  enhanced 
rate  from  the  lime  of  notice.  The  proviso 
at  the  end  of  Section  32  makes  an  allusion 
to  such  a  case,  and  provides  a  short  limitation 
for  its  institution.  When  the  rent  at  the 
enhanced  rate  or  the  arsessment  for  any 
particular  year  is  asked  in  the  first  case  for 
rents,  it  may  happen  that,  before  it  is  finally 
decided,  the  rent  for  the  next  year  is  about 
to  become  affected  by  Section  32.  In  these 
cases,  it  is  not  fair  to  raise  any  argument 
regarding  the  plaintiff's  fault  and  neglect  like 
that  1  have  used  above ;  it  may,  however,  be 
said  that  in  these  cases  the  landlord  may  insti- 
tute an  action  for  the  enhanced  rents  of  the 
subsequent  year,  and  so  on  for  another  year ; 
and  as  the  former  case  is  still  pending  these 
cases  must  be  kept  undecided,  or  put  up, 
if  possible,  with  the  former  suit,  the  result 
of  which  will,  as  a  matter  of  course,  de- 
cide the  case  or  cases  subsequently  instituted. 
I  have  heard  of  such  cases  being  brought, 
and  also  of  a  Lower  Court  having  non-suited 
the  plaintiff,  and  the  High  Court  remand- 
ing them  to  the  Lower  Court  to  keep 
them  awaiting  the  result  of  the  previous 
litigation.  I  hold  that,  in  all  cases  of 
assessment,  the  plaintiff  need  not  be  com- 
pelled to  sue  for  his  rents  of  subsequent 
years  pending  the  previous  litigadon.  It 
may  equally  be  argued  that,  if  the  landlord 
sues  within  one  year  of  the  final  decree  fix- 
ing the  amount  for  the  first  year  'for  which 
he  may  have  sued  before,  or  within  the  three 
years  calculated  under  Section  32  from  the 
years  for  which  the  arrears  may  be  asked, 
he  may  be  in  time  for  the  rents  falling  due 
subsequently.  Also,  where,  from  the  nature 
of  the  suit,  no  rents  at  the  enhanced  rate 
are  asked  for  any  year,  the  landlord  may 
sue  for  these  rents  within  a  year  of  the 
decree  declaring  the  right  of  enhancement. 
It  is  evident  that,  under  the  proviso  at  the 
end  of  Section  32,  the  landlord  may  sue 
for  the  rents  for  which  a  notice  may  have 
been  served,  within  a  year  and  three  months 
after  the  year  in  which  the  notice  was 
served.  It  does  not  follow  from  this  that 
he  cannot  sue  for  such  rents  at  any  time 
afterwards  within  the  three  years  mentioned 
in  Section  32,  or  within  one  year  of  Sec- 
tion 30,  Act  X.  of  1859.  Enhanced  rents,  it 
is  true,  cannot  become  arrears  before  they 
are  adjudged  and  fixed ;  but  it  is  no  good 
argument  to  say  that,  when  a  proviso  is 
made  separately  for  suits  for  the  first  de- 


mand of  enhanced  rents,  and  separately  for 
admitted  and  proved  arrears,  the  enhaoced 
rents  cannot,  after  the  right  to  demand 
them  is  decreed,  be  sued  for  within  three  years 
from  the  last  day  of  the  year  for  which  they 
may  be  claimed.  I  cannot,  however,  with 
reference  to  the  wording  of  the  entire  Sec- 
tion 32,  hold  that  under  this  section  a  land- 
lord may  be  allowed  to  recover  all  the  back 
rents  at  an  enhanced  rate  for  any  number 
of  years,  provided  the  suit  is  brought  within 
three  years  of  the  date  of  the  decree  fixing 
the  aimount  of  enhancement.  I  have  already 
held  he  may  do  so  within  a  year  of  the 
decree  fixing. the  amount  of  rents. 

In  this  case,  the  plaintiff  is  not  suing  for 
the  rents  of  the  year  objected  to  wiih'm  one 
year  of  the  decree  of  the  first  Court  fixing 
the  enhanced  rents ;  but  as  the  date  of  the 
final  decree  in  appeal  is  not  disclosed  on  the 
record,  and  he  may  be  in  time  from  that 
date,  it  is  necessary  to  remand  the  case  to 
the  Lower  Appellate  Court  that  it  may,  after 
ascertaining  the  date  of  the  decree  in  appeal, 
decide  the  case  with  reference  to  the  remaks 
recorded  above. 


The  loth  February  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges, 

Ejectment  (of  ryot  with  right  of  occnpaJicj, 
though  holding  under  a  temporary  pottah). 

Case  No.  2839  o^  '^^4  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr* 
H.  Madocks^  Jttdge  ofBhagulpore,  dated  iht 
24th  June  i864f  affirming  a  decision  of  the 
Deputy  Collector  of  that  District^  dated  ihi 
26th  August  1861. 

Sheeb  Dyal  Pauleet  and  others  (Defendants), 

Appellants^ 

versus 

Dwarkanath  Sookul  and  another  (Represen- 
tative of  Plaintiff),  Respondents, 

Baboo  Roopnath  Banerjeeioi  Appellants. 
None  for  Respondents. 

A  ryot  with  a  right  of  occupancy,  thoug^h  holding 
under  a  temporary  pottah  for  a  term  of  years,  cannot  b« 
ejected  by  his  landlord,  unless  the  latter  can  prove  a 
stipulation  under  Section  7,  A<51  X.  of  1859. 

The  question  in  this  case  was,  whether 
plaintiff,  a  ryot,  ejected  by  the  zemindar,  had 
a  right  of  occupancy  ?  The  Court  belov 
finds  that,  in  fact,  plaintiff  has  proved  his 
holding  from  as  far  back  as  1 247,  or  Ux  tweoqr 
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years.  Defendant  seeks  the  benefit  of  Sec- 
tion 7  of  Act  X.  of  1859,  alleging  that 
plaintiff  held  under  a  temporary  determin- 
able lease.  A  pottah  for  &  term  of  years  is 
not  necessarily  inconsistent  with  a  right  of 
occupancy,  since  temporary  settlements  of 
the  rents  of  tenures  held  at  variable  rates 
are  often  made  for  a  term  of  years.  But 
if  the  lease  was  of  the  nature  of  a  temporary 
lease  with  right  of  re-entry  in  favor  of  the 
landlord,  that  would  give  the  landlord  a  right 
to  override  the  provisions  of  Section  6.  It 
rests  on  the  landlord  to  prove  a  stipulation 
under  Section  7.  In  this  case,  he  has  entire- 
ly failed  to  do  so ;  and  his  assertion,  without 
proof,  is  unavailing. 

Defendant  further  alleges  that  arrears  of 
rent  were  due.  This  was  not  included  in 
the  remand  order,  and  it  is  doubtful  whe- 
ther any  such  plea  would  justify  the  forcible 
ejection  of  an  occupancy  ryot ;  it  rather 
appears  that  the  landlord  is  strictly  bound 
to  proceed  under  Section  78.  At  any  rate, 
no  arrear  of  rent  has  been  proved  in  this  case, 
and  the  appeal  is  dismissed. 


The  loth  February  1865. 
Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Jurisdiction  (of  Civil  Court)— Suit  between 

ryots. 

Case  No.  2445  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr, 
A.  Pigou,  Judge  of  Hooghly,  dated  the  18th 
fune  i864t  reversing  a  decision  of  the  Addi- 
tional Sudder  Ameen  of  that  District ^  dated 
the  'jth  January  1864, 

Bhuggobutty  Churn  Mookerjee  (one  of  the 
Defendants),  Appellant, 

versus 

Hormohun  Mookerjee  (Plaintiff),  and  others 
{pro/brmd  Defendants),  Respondents. 

Baboos  Kishen  Succa  Mookerjee  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboos  Banee  Madhuh  Banerjee  and  Mohen- 
dro  I^all  Shome  for  Respondents. 

A  ryot  and  lemindar  were  sued  by  a  party  who  held 
a  pottah  under  the  lemindar.  The  ryot  defendant  alone 
appeals.  Held  that,  though  it  was  competent  to  the 
zeimodar  to  object  to  the  jurisdiction  of  the  Civil  Court, 
it  was  not  competent  to  the  ryot  to  do  so. 

QuiEre. — Whether  (the  zemindar  having-  retired  from 
Hie  contest,  and  the  case  involving  a  question  of  title 
between  two  ryots)  it  is  not  a  matter  to  be  tried  by  the 
Civil  Court. 


The  plaintiff  is  a  purchaser  from  a  party 
who  holds  a  pottah  under  the  zemindar 
defendant. 

Both  the  ryot  defendant  and  the  zemindar 
defendant  plead  that  the  suit  ought  to 
have  been  brought  under  Act  X.  of  1859, 
and.  both  deny  that  the  land  in  dispute  is 
included  in  the  plaintiff's  vendor's  pottah, 
or  that  he  was  ever  in  possession. 

The  Judge  was  of  opinion  that  the 
suit  was  rightly  instituted  in  the  Civil 
Court ;  and  he  found  upon  the  facts  that  the 
land  was  included  within  the  northern 
boundary  of  the  pottah  held  by  the  plaint- 
iff, and  that  he  had  been  all  along  in  posses- 
sion of  it. 

The  ryot  defendant  alone  appeals,  and 
his  pleader  still  urges  the  point  of  juris- 
diction. He  also  contends  that  the  Judge 
has  omitted  to  try  the  plaintiff's  vendor's 
title. 

The  case,  as  it  now  stands,  is  a  dispute 
about  title  between  two  ryots  claiming  to 
hold  under  the  same  zemindar.  The  zemin- 
dar is  satisfied  with  the  judgment  of  the 
Lower  Court,  and  retires  from  the  contention  ; 
and  we  hold  that,  though  it  was  competent  to 
him  to  object  to  the  jurisdiction  of  the 
Civil  ('ourt,  it  is  not  competent  to  the  ryot 
to  do  so.  The  zemindar  being  no  longer 
in  contention  with  the  plaintiff,  the  case 
involves,  as  already  said,  a  question  of 
title  between  two  ryots,  and,  as  such,  we 
cannot  say  that  is  not  a  matter  to  be  tried 
by  the  Civil  Court. 

On  the  other  objection,  we  find  that  the 
actual  boundary,  as  given  in  the  plaintiff's 
pottah,  includes  the  land  in  dispute;  and, 
if  the  land  in  dispute  has  formed  since 
the  plaintiff  acquired  the  pottah,  they  are 
lands  between  his  pottah  and  the  khal,  and 
in  right  belong  to  him. 

There  is  no  validity  in  the  objections 
taken,  and  we  dismiss  the  special  appeal 
with  costs. 


The  loth  February  1865. 

Present  : 

-The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Enhanced  rent — Mokurniree  Pottah — Former 

rent. 

Case  No.  2455  of  1S64  under  Act  X.    of 

1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A,  Pigou,  Judge  of  tiooghly,  dated 
the   igth  May    1864,    affirming  a  decision 
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passed  by  Mr.  J,  J  oh  nson^  Additional  Depufy  ' 
Collector  of  thai  District ^  dated  the  25th  No- 
vember  i86j. 

Kashee  Chunder  Chowdhry  (Plaintiff),       i 

Appellant^ 

versus 

Kartick  Chunder  Paul  (Defendant),  I 

Respondent . 

Baboo  Nil  Madhuh  Rose  for  Appellant. 

Bahoos  Mohendro  Loll  Seal  and  Grish       , 
Chunder  Ghose  for  Respondent. 

In  a  suit  for  arrears  at  an  enhanced  rate,  the  defend- 
ant havinpr  successfull)^  pleaded  a  mokurruree  pottah  ! 
—Held  that  the  plaintiff  could  not  in  this  suit  obtain  a 
decree  for  the  arrears  at  the  mokurruree  rate,  as  the 
defendant  had  not  admitted  any  arrears. 

This  is  a  suit  for  arrears  of  rent  at  enhanced 
rate  after  service  of  notice. 

The  defendant  pleaded  a  mokurruree  pot- 
tah in  lieu  of  the  claim  of  enhancement. 

Both  Courts  have  held  the  pottah  of  the 
defendant  to  be  genuine,  and  dismissed  the 
suit. 

Two  objections  are  taken  in  special  appeal  : 
isi.  That  the  plaintiff  was  entitled  to  a 
decree  for  the  arrears  at  the  old  rates,  even 
if  he  was  not  entitled  to  the  enhanced  rent 
he  claimed.  2nd.  That  the  pottah  pleaded 
by  the  defendant  is  only  valid  with  respect 
to  a  moiety  of  the  tenure,  as  there*  was  an- 
other proprietor  who  held  an  8-anna  share  in 
the  estate. 

The  second  objection  we  cannot  allow,  as 
it  was  not  urged  before  the  Judge,  and  we 
cannot,  therefore,  say  the  Judge  was  wrong 
in  law  in  not  taking  up  the  point. 

In  regard  to  the  first  objection,  we  think 
the  plaintiff  might  have  got  a  decree  for 
arrears  at  the  mokurruree  rate,  if  the  de- 
fendant had  admitted  any  arrears.  But 
he  does  not  do  so,  and  the  plaintiff  must, 
therefore,  be  left  to  claim  them  in  another 
suit.  The  special  appeal  is  dismissed  with 
costs. 


The  loth  February  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  yudges. 
Rent— Kubooleut— Tender  of  Pottah. 

Case  No.  1471  of  1864  under  Act  X.  of  1859. 

Special  Appeal  front  a  decision  passed  by  Mr.  C. 
S,  Belli,  Juige  of  Rajshahye,  dated  the  joth 
March  1864,  affirming  a  decision  of  Mo\ilvie, 


Musheeiitoolla,  Moonsiff  of  Shaeadpoort  exer- 
cising the  powers  of  a  Deputy  Collector,  dated 
the  28th  December  i86j, 

m 

Pertab  Chunder  Banerjee  (Plaintiff), 
Appellant, 

versus 

Mr.  Clement  John  Phillippee  (Defendant), 

Respondent. 

Baboos  Chunder  Mad  hub  Ghose  and  Sree- 
nath  Banerjee  for  Appellant. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Kalee  Mohun  Dass  for  Respondent. 

Until  a  landlord  sues  a  ryot  for  a  kubooleat,  he  can 
only  recover  whatever  rent  the  ryot  is  willing  to  pay. 
But  before  the  zemindar  can  sue  for  kubooleut,  he  must 
tender  a  pottah  to  the  ryot. 

This  was  a.  suit  for  rent.  The  Judge 
found  that,  until  the  plaintiff  sued  the  defend- 
ant for  a  kubooleut,  and  the  rent  payable  be 
definitely  determined,  the  plaintiff  can  only 
recover  from  the  defendant  what  the  latter 
is  willing  to  pay.  The  decree  passed  for 
Rs.  2*]  with  costs  in  proportion;  excess  costs 
payable  by  plaintiff. 

In  special  appeal  by  plaintiff  it  is  contend- 
ed that,  with  reference  to  the  terms  of  the 
compromise  entered  into  by  the  parties,  the 
plaintiff  was  entitled  to  recover  the  rent 
claimed,' and  that  the  suit  was  in  proper 
form ;  and,  further,  that  the  Judge  has  mis- 
construed the  terms  of  the  compromise. 

It  appears  that  disputes  arose  between  the 
parties  in  1267,  which  were  settled  by  a  com- 
promise. One  of  the  clauses  of  this  instru- 
ment is  to  this  effect,  that  plaintiff  was  to 
give  defendant  a  pottah,  and  defendant  to 
execute  a  kubooleut  for  land  in  Chak  Kodai 
at  the  rate  of  8  rupees- per  pakee.  A  mea- 
surement was  to  be,  made  by  the  general 
attorneys  of  both  parties,  and  the  land  was  to 
be  assessed  at  8  rupees  per  pakee.  It  was 
provided  that,  if  the  general  attorney  of  the 
defendant  did  not  attend  the  measurement* 
the  general  attorney  of  the  plaintiff  vras  10 
complete  the  measurement,  and  that  the  de* 
fendant  would  pay,  without  excuse,  8  nipeei 
per  pakee  for  the  land  measured  by  the 
plaintiff's  attorney. 

The  plaintiff  contends  that  his  attorfi^ 
measured  the  land ;  that  defendant,  though 
called  upon,  did  not  attend,  and  that,  conse- 
quently, according  to  the  terms  <rf  the  com- 
promise, the  defendant  is  liable. 

We  think  that  the  Judge  is  right.  The 
area  of  the  land  is  in  dispute.  The  defend- 
ant has  measured  it,  and  finds  it  to  be  W 
beegahs    5^  cotiahs,  whereas  plaintiff  s 
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surement  shows  it  to  be  331  beegahs  19 
cottahs.  The  terms  of  the  compromise  con- 
template an  exchange  of  pottah  and  kuboo- 
leut.  The  plaintiff  has  not  performed  his 
part  of  the  contract  ;  he  has  not  tendered  a 
pottah  to  the  defendant.  His  remedy  is  by 
suit  for  a  kubooleut  after  tender  of  pottah 
under  Section  9,  Act  X.  If  the  parties  come 
to  terms,  well  and  good  ;  if  not,  the  jumma 
payable,  and  upon  what  area,  will  be  deter- 
mined in  the  suit  for  a  kubooleut :  the  rate  has 
clearly  been  fixed  by  the  parlies,  and  is  not 
disputed. 

We  dismiss  this   appeal   with   costs  and 
interest. 


The  loth  February  1865. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  A.  G.  Mac- 
pherson,  Puisne  Judges. 

Estoppel — Decree  in  an  Act  X.  case. 

Case  No.  2003  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
F,  Lm  Beaufort t  Judge  of  the  24-Pergunnahs, 
dated  the  2yth  June  1864,  affirming  a  decision 
of  Baboo  Greesh  Chunder  Ghose  Rai  Baha- 
door.  Principal  SudderAmeen  of  that  District  ^ 
dated  the  yth  December  1863. 

Koylash  Chunder  Ghose  (Defendant), 

Appellant, 
versus 

Khettermonee  Dossee  (Plaintiff),  Respondent, 

Messrs,    G,    C.  Paul  and  A,  F,  Lingham^ 
and  Baboo  Aushutosh  Dhur  for  Appellant. 

Baboo  5       Unnodapershad       Banerjee       and 
Dwarkanath  Mitter  for  Respondent. 

The  defendant  agreed  to  account  to  the  plaintiff  for 
her  half  share  of  the  profits  of  a  joint  ijara  after  deduct- 
ing' half  the  rent  of  certain  ticca  lands  (included  in  the 
l^se)  held  b>r  her,  or,  on  default,  to  pay  her  annually 
Rs.  1,500  (without  any  deduction  on  account  of  the 
ticca  lands)  as  her  share  of  the  profits.  The  defendant 
failed  to  account  as  agreed,  but  sued  plaintiff  under 
Act  X.  of  «85^  2i"<i  recovered  from  her  the  rent  of  the 
ticca  lands.  The  plaintiff  then  sued  for  her  share  of  the 
profits  calculated  at  Rs.  1,500,  and  also  to  recover  the 
amount  with  costs  decreed  against  her  in  the  Act  X.  case. 
Held  that  she  was  estopped  by  the  decree  in  the  rent- 
suit. 

The  appellant  is  the  defendant  in  this  suit. 
The  facts  of  the  case,  as  found  by  the  Lower 
Appellate  Court,  and  so  far  as  it  is  necessary 
.oow  to  recapitulate  them,  are  as  follow  : — 
The  appellant  and  his  brother  Sreenath  had 
I  joint  ijara  from  Government  of  a  certain 
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estate  from  1 251  to  1270.  In  1267  Sree- 
nath died,  leaving  the  respondent  his  widow 
and  representative.  The  Government,  there- 
upon, granted  a  renewal  of  the  ijara  (for  the 
unexpired  portion  of  it)  in  the  sole  name 
of  the  appellant,  on  his  undertaking  to  pay 
half  the  profits  derived  from  it  to  the  respond- 
ent ;  and  the  appellant  executed  an  ekrar 
and  kubooleut  in  favor  of  the  Collector,  by 
which  he  undertook  the  whole  liabilities  of 
the  ijara  for  the  remaining  period  of  the 
lease,  and  engaged  to  pay  half  the  profits 
to  the  respondent.  He  subsequently,  on  the 
25th  Bhadur  1269,  executed  an  ekrar  in  favor 
of  the  respondent,  wherein,  after  reciting 
the  above  fads,  he  agreed  to  pay  to  her 
(in  accordance  with  the  ekrar  given  by  bim 
to  the  Collector),  during  the  month  of  Assin 
then  next,  her  half  share  of  the  profits  for 
1268,  after  his  accounts  had  been  examined 
and  passed  by  five  persons  named,  and  after 
deducting  half  the  rent  of  certain  ticca  lands 
(included  in  the  lease)  of  which  the  respond- 
ent held  possession.  He  further  agreed  to 
pay  her  in  like  manner  her  share  of  profits 
for  1269  and  1270,  and  bound  himself,  in  case 
of  failure  to  fulfil  his  engagements,  to  pay 
her  annually  a  sum  of  Rs.  1,500,  without 
making  any  deduction  therefrom  on  account 
of  the  ticca  lands,  as  her  share  of  the  profits  ; 
and  he 'declared  that  no  mismanagement  of 
the  ijara,  on  his  part,  should  affect  her  claim 
to  the  profits.  Almost  simultaneously  with 
the  execution  of  this  ekrar,  the  respondent's 
mooktear,  on  her  behalf,  executed  an  ekrar 
in  favor  of  the  appellant.  It  is  unnecessary, 
however,  to  allude  further  to  this  ekrar, 
as  the  Lower  Court  has  found,  and  we  concur 
in  the  finding  that  it  was  executed  by  the 
'mooktear  without  any  authority  from  the 
respondent,  and  consequently  is  not  binding 
upon  her. 

The  appellant  failed  to  account  to  the  re- 
spondent for  her  share  of  the  profits  in  the 
manner  provided  for  in  his  ekrar,  and  he 
sued  her  under  Act  X.  of  1859,  and  recovered 
from  her  the  rent  of  the  ticca  lands  held  by 
her.  The  respondent,  thereupon,  instituted 
the  present  suit  to  recover  her  share  of  pro- 
fits for  1268  and  1269,  taking  these  profits 
at  the  lump  sum  of  Rs.  1,500  as  agreed 
iji  the  ekrar  ;  and  she  sought  also  to  recover 
the  amount  with  costs  of  what  she  had  to 
pay  to  the  appellant  under  the  decree  in  the 
Aft  X.  case. 

The  Lower  Courts  decided  in  respondent's 
favor.  , 

In  special  appeal  it  is  contended  that  the 
decree  which  has  been  passed  is  wrong  In 
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so  far  as  it  declares  the  respondent  to  be 
entitled  to  recover  the  money  paid  by  her 
under  the  decree  in  the  Act  X.  case.  It  is 
urged  that,  if  the  ekrar  granted  by  the  appel- 
lant really  formed  any  bar  to  his  suing  for 
the  rents  of  the  ticca  lands,  it  ought  to  have 
been  so  pleaded  in  that  suit ;  and  that,  if  it 
was  not  so  pleaded,  or,  if  being  pleaded,  the 
Court  still  decided  in  the  appellant's  favor, 
the  respondent  cannot  re-open  the  matter  in 
this  suit,  but  the  decree  in  the  Act  X.  case 
must  be  deemed  to  be  conclusive. 

We  think  that  the  appellant  is  right  in  his 
contention ;  and  that,  if  the  ekrar  was  a  bar 
to  the  suit  for  rent,  it  ought  to  have  been 
given  effect  to  in  that  suit.     By  the  ekrar, 
the  appellant  undertook  to  realize  what  was 
due  from  the  respondent  merely  by  debiting 
her  with  the  amount  in  account  ;  and,  inas- 
much as  on  the  face  of  the  ekrar  ver}'  much 
large  sums  necessarily  would  be  due  from 
the  appellant  to  the  respondent  than  from 
her  to  him,  the  appellant  practically  engaged 
never  to  sue  her  for  the  rent  of  these  ticca 
lands.     The  effect  of  the  ekrar  in  fact  was 
to  put  him  out  of  Court  as  soon  as  plead- 
ed ;  and  it  appears  to  us  that,  on  the  mere 
fact  of  the  existence  and  execution  of  the 
ekrar  being  proved,  the  Court,  without  going 
into  any  question  of  acco.unts  or  of  set-off 
between  the  parties,  should  have  dismissed, 
the    appellant's    suit.*     We    are,    therefore 
of  opinion  that  the  proceeding  in  the  Act  X. 
case  cannot  be  disturbed  in  this  suit,  and  that 
the  decree  of  the  Lower  Court  must  be  altered 
accordingly. 

It  is  further  contended  by  the  appellant 
that  the  Lower  Court  has  erred  in  not  erivinfi: 
nim  credit  for  Rs.  4,000,  being  one  moiety 
of  Rs.  8,000,  or  Company's  Paper  to  that* 
amount  deposited  by  him  with  the  Collector  by 
way  of  security.  After  Sreenath's  death,  the 
appellant  not  having  duly  paid  the  Govern- 
ment revenue,  the  Collector  paid  it  out  of  the 
deposit,  and  called  upon  the  appellant  to  give 
fresh  security,  which  he  did.  He  now  claims 
to  be  allowed  to  deduct  one-half  of  the  sum  so 
deposited  by  him,  in  accounting  with  the 
respondent.  We  think  it  quite  clear  that 
he  is  entitled  to  no  such  deduction.  Sup- 
posing that  the  respondent  had  ever  been 
liable  for  any  part  of  this  money,  it  could 
only  have  been  on  the  footing  of  its  ex- 
penditure being  one  of  the  necessary  ex- 
penses of  management  properly  incurred  by 


•  See\oy  Koonyar  Dobain's  case,  3rd  February  1864; 
Musst.  Idam's  case,  8th  April  ii563,  and  21st  July  1864; 
Lalla  Goumarain's  case^  18th  March  1863. 


the  appellant,  and  to  be  allowed  to  him  in 
account.     The  appellant  agreed  to  account 
at   a  particular  time    and   in    a    particular 
manner,    and    further    agreed    that,    if  he 
failed    so    to    account,   Rs.    1,500  (without 
any  details  being  gone  into)  should  be  deem- 
ed  to  be  the  amount   due  from  hira,  and 
should   be  paid  by  him.     The  appellant,  it 
is  found  as  a  fact,  has  failed  to  account  as 
agreed  ;  and,  consequently,  he  is  liable  to  pay 
the  Rs.   1,500  which  he  contracted  to  pay 
in  the  event  which  has  occurred,  and  with- 
out reference  to  any  question  as  to  how  the 
account  may  really  stand  between  the  parties. 
He   is,   therefore,  entitled   to   no  allowance 
whatever  in   respect   of  this   claim   in  this 
suit.     We   may   add   that  we   can   scarcely 
conceive   any  state  of  circumstances  under 
which  the  respondent  would  incur  any  liabi- 
lity in  respect  of  this  deposit-money.    She 
was  'entitled  to  one-half  of  the  original  de- 
posit, which  has  since  been  lost  through  the 
appellant's  neglect  to  pay  what  was  due  to 
Government :    she   had  nothing  to   do  with 
making  the  collections :  nothing  is  said  in 
the    ekrar  about  her  making  or  joining  in 
making  any  deposit  with  the  Collector :  and 
the  appellant  has  expressly  agreed  to  take 
upon  himself  the  whole  liability  to  Govern- 
ment for  the  payment  of  the  revenue,  and 
has  bound  himself  that  no  laches   or  mis- 
management on  his  part  should  be  allowed 
to  injure  the  respondent's  claim.     Without, 
however,  giving  any  decision  on  this  point, 
it  is  sufficient,  for  the  purposes  of  the  pre- 
sent  appeal,    to    say    that,    with     reference 
to  the  terms  of  the  appellant's  ekrar,  and 
his  failure  to  account  as  therein  agreed,  we 
are  of  opinion  that  he  cannot,  in   this  suit, 
claim  any   deduction   in  respect  of  the  de- 
posit of  Rs.  8,000  in  the  CoUectorate. 

The  decree  must  be  altered  as  above  in- 
dicated, so  far  as  it  relates  to  the  sum  paid 
by  the  respondent  under  the  decree  in  the 
suit  for  rent  brought  against  her  by  the- 
appellant.  In  other  respects,  the  decree  is 
confirmed.  The  parties  will  respectively  bear 
their  own  costs  of  this  appeal. 


The  loth  February  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  Glox-er, 

Puisne  yudges. 

Presumption  of  occupancy  from  Permanent  Set- 
tlement— Uniform  payment  of  rent  up  to  dale 
of  suit— Refusal  of  landlord  to  take  r«nt. 
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Case  No.  2283  of  i864.under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
F,  L,  Beaufort,  Judge  of  the  24'Pergunnahs, 
dated  the  6th  August  1864,  reversing  a  deci- 
sion passed  by  Mr,  C,  B,  Garrett,  Deputy 
Collector  of  that  District,  dated  the  igth 
May  1846, 

Gya  Ram  Dutt,  on  behalf  of  Tara  Soon- 
duree  Debia  (PlaintifiF),  Appellant, 

versus 

Gooroo  Churn  Chatterjee  (Defendant), 
Respondent, 

Bahoos  Kalee  Mohun  Dass  and  Romesh 
Chunder  Mitter  for  Appellant. 

Bahoos  Chunder  Madhub  Ghose  and  Oppro- 
kash  Chunder  Mookerjee  for  Respondent. 

Proof  of  uniform  payment  of  rent  up  to  the  date  of 
suit  is  not  absolutely  necessary  to  entitle  a  ryot  to  the 
benefit  of  the  presumption  under  Section  4,  Act  X.  of 
1859,  in  a  case  where  the  landlord  refuses  to  take  rent 
for  a  few  years  before  suit. 

This  was  a  suit  for  a  kubooleut  at  en- 
hanced rates  of  rent,  on  the  ground  that  the 
value  of  the  land  had  increased,  and  that  the 
tenants  of  the  neighbouring  holdings  paid  a 
higher  rate. 

The  defence  was  payment  at  a  uniform 
rate  of  rent  for  20  years,  and,  therefore,  a  right 
to  hold  at  the  same  rate,  under  the  presump- 
tion raised  by  Section  4,  Act  X.  of  1859. 

The  ryot  (who  is  the  special  respondent 
before  us)  further  stated  that,  from  the  year 
1265,  to  which  date  his  dakhilahs  extended, 
the  landlord  (special  appellant  in  this  case) 
had  refused  to  take  rent  from  him. 

The  Judge  held  that  the  defendant  had 
proved  payment  of  an  unvarying  rate  of  rent 
for  20  years  from  the  year  1245  to  the  year 
1265,  and  that  he  was  therefore  entitled  to 
the  benefit  of  the  presumption  that  he  had 
held»  as  he  stated,  at  those  rates  since  the 
Decennial  Settlement. 

It  is  urged,  in  special  appeal,  that,  to  take 
advantage  of  this  presumption,  the  special 
respondent  ought  to  have  proved  uniform 
payment  of  rent  up  to  the  date  of  suit,  and 
that  the  Judge  ought  to  have  taken  into  con- 
sideration the  defendant's  own  admissions  in 
another  and  analogous  suit  in  which  he  ad- 
mitted having  paid  rent  up  to  the  year  1268, 
and  the  receipts  for  those  years  which  showed 
payment  at  a  varying  rate  of  rent. 

The  first  objection  is  supported  by  a  pre- 
cedent of  this  Court,  dated  the  12th  August 
1862.  But  this  cannot  manifestly  apply  to 
cases  like  the  present,  otherwise  a  landlord. 


by  refusing  to  take  rent  for  a  year  or  two 
before  bringing  his  suit,  might  at  once  de- 
prive any  ryot  of  the  benefit  given  to  him 
by  the  Regulation. 

With  regard  to  the  second  objection,  there 
must,  we  think,  be  a  remand.  We  have 
gone  over  the  record,  and  find  that,  in  a  pre- 
vious suit  between  the  present  special 
appellant's  co-sharer  and  the  special  respond- 
ent, the  latter,  in  his  written  statement, 
alleges  that  he  had  paid  rent  up  to  the  year 
1268  B.  S.  He  also  filed  a  list  of  his  docu- 
ments in  which  was  an  entry  of  dakhilahs 
for  the  years  1266,  1267,  and  1268  at  vary- 
ing rates  of  rent.  At  the  first  hearing  of 
this  appeal,  considerable  doubt  was  thrown 
by  the  opposing  side  upon  the  authenticity 
of  the  copy  filed,  to  clear  up  which  we  sent 
for  the  original. 

On  inspecting  it,  we  find  that  the  sums 
set  down  as  rent  against  the  years  1266, 
1267,  and  1268  are  unmistakeably  interpola- 
tions ;  and  the  point  still  remains  doubtful 
whether  these  original  receipts  showed  a 
varying  rent  or  not,  or  whether  any  receipts 
were  filed  at  all. 

We  observe  further  that,  when  this  objec- 
tion was  first  started,  the  ryot  was  not  called 
upon  to  produce  the  receipts,  or  to  prove 
his  statement  that  he  had  paid  the  entire 
amount  due  on  his  holding  for  the  years  in 
question  to  the  other  8-anna  shareholder, 
under  the  impression  that,  by  doing  so,  he 
was  acquitting  his  entire  debt  to  the  estate. 

Taking  all  the  circumstances  of  the  case 
into  consideration,  there  remains  so  much 
doubt  in  our  minds  that  we  are  compelled 
to  direct  further  enquiry. 

This  enquiry  should  be  directed  to  thie 
following  points : — 

The  ryot  alleges  that  he  paid  no  rent  to 
the  special  appellant  since  the  year  1265, 
because  he  (special  appellant)  refused  to  take 
it ;  but  that  he  paid  the  whole  amount  due  as 
rent  on  the  whole  16  annas  of  the  estate  to 
the  other  shareholder.  He  should  be  called 
upon  to  prove  this  by  the  production  of 
his  dakhilas.  The  co-sharer  should  also  be 
examined  as  to  the  alleged  payment ;  and  the 
ryot  should  be  allowed  an  opportunity  of 
explaining  the  discrepancy  between  his  writ- 
ten statement  in  the  former  case  and  his 
allegation  in  this  that  he  paid  no  rent  after 
the  year  1265  B.  S. 

The  special  respondent's  allegation  should 
also  be  enquired  into,  touching  the  special 
appellant  having,  since  this<»suit  was  insti- 
tuted, sued  him  for  the  rent  of  the  years 
1266,  1267,  and  1268,  at  the  old  rates  of  rent^ 
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and  having  obtained  a  djscree.  This  state- 
ment is  not  to  be  found  on  the  record  ;  but  as 
the  special  respondent,  who  wa^  in  Court 
when  this  appeal  was  heard,  declares  that 
such  is  the  fact,  we  cannot,  in  thjs  interests  of 
justice,  ignore  the  plea,  though  we  are  sit- 
ting in  special  appeal,  for,  if  the  allegation  be 
true,  it  at  once  disposes  of  the  landlord's 
case,  and  raises  the  presumption  of  Act  X.  in 
the  ryot's  favor. 

The  Judge  will  take  up  s^nd  decide  these 
points. 

Costs  will  follow  the  result. 


The  nth  February  1865. 

Present  : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  fudges. 

Enhancement — Ryots'  receipts  (for  20  consecu- 
tive years  before  date  of  suit  not  necessary) — 
Presumption  of  occupancy  from  Permanent 
Settlement— Difference  of  Currency — Lakherai. 

Case  No.  2967  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Biirdivan^  dated  the  igth  April 
i864t  affirming  a  decision  passed  by  the  Depu- 
ty Collector  of  that  District^  dated  the  jist 
July  1863. 

Kattyani  Debea  (Defendant),  Appellant, 

versus 

Soonduree  Debea- (Plaintiff),  Respondent, 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Greesh  Chunder  Ghose  for 
Respondent. 

A  ryot's  receipts  should  not  be  rejected  when  they  arc 
not  denied,  merely  because  he  has  hot  called  the  zemin- 
dar's agent  to  attest  them. 

It  is  not  absolutely  necessary  that  receipts  should  be 
for  20  consecutive  years  before  the  date  of  suit,  to  en- 
title the  ryot  to  the  benefit  of  the  presumption  under 
Section  4,  Act  X.  of  1S59. 

A  difference  of  currency  is  not  a  variation  of  rent 
rebutting^  such  presumption. 

A  claim  to  lakheraj  should  not  be  thrown  out  merely 
because  the  lakheraj  taidad  contains  no  boundaries. 

This  was  a  suit  for  enhancement  of  rent 
after  notice. 

The  plaintiff's  allegation  was  that  the 
tenant  (special  appellant  before  us)  held 
6  beegahs  2  cottahs  of  land  at  a  rent  of 
Rs.  5-5-16  ;  that  this  rent  was  npt  a  fair  one, 
regard  being  ^ad  to  the  rates  prevalent  iq 
the  neighbourhood  ;  and  that  the  proper  ren{ 
was  Rs.  15. 


The  ryot  replied  that  he  held  3^  beegahs 
of  land  only  of  the  special  respondent,  and  that 
he  had  held  that  for  >generations.  He  filed 
receipts  to  prove  20  years'  payment  for  rent 
at  a  uniform  rate  of  sicca  Rs.  5,  or  Rs. 
5-5-16,  and  claimed  the  benefit  of  the  pre- 
sumption arising  under  Section  4  of  Act  X. 
of  1859. 

The  rest  of  his  holding,  he  stated,  was 
partly  his  own  lakheraj,  and  partly  land  be- 
longing to  .other  parties,  and  leased  tempo- 
rarily to  him. 

The  Judge  held  that  the  receipts  filed  by 
defendant  were  unattested,  and  were  more- 
over not  consecutive,  and  could  not,  therefore, 
be  accepted  as  proof  of  uniform  payment 
of  rent  for  20  years.  The  lakheraj  he  consi- 
dered not  proved,  the  taidad  filed  by  the  ryot 
containing  no  boundaries,  whereby  it  could 
be  identified  with  the  defendant's  holding. 
The  land  alleged  to  belong  to  other  parties, 
the  Judge  held  to  belong  to  the  defendant 
himself. 

He  decreed  in  favor  of  the  plaintiff,  up- 
holding the  decision  of  the  Court  of  first 
instance. 

We  think  that  the  case  piust  be  remanded 
for  further  enquiry — and  first  as  to  the 
receipts.  No  doubt,  they  have  not  been 
attested ;  but  this  appears  to  us  to  have  been 
the  fault  of  the  Coqrt  of  first  instancy.  The 
landlord's  agent  was  examined  by  the 
Deputy  Collector,  and  it  was  admitted 
throughout  that  the  special  appellant  held 
the  land  at  the  rate  of  Rs.  5-5-16;  the 
landlord  never  asserted  that  he  had  paid 
a  varying  rate,  nor  did  his  agent,  when  his 
deposition  was  taken ;  the  point  in  dispute 
was  that  that  rent  was  no  longer  a  fair  one. 
Now,  it  is  manifest  that,  had  the  Deputy 
Collector  chosen,  the  question  of  the  ge- 
nuineness of  the  (jakhilahs  might  have  beep 
put  in  issue  at  once  by  asking  the  agent 
regarding  them.  And  it  seems  to  as  an  ejf- 
tremely  hard  measure  to  throw  out  the  ryot's 
defence,  when  the  dakhilahs  he  files  arc 
nowhere  denied,  merely  because  he  had 
not  himself  called  the  zemindar's  agent  to 
attest  them.  We  think  that  thi§  agen^ 
should  be  summoned  again  by  the  Cpiirt  of 
first  instance,  and  be  required  to  depose  9$ 
to  their  authenticity.  The  receipts  were 
signed  by  the  agent ;  and,  if  they  ^ere  spuri- 
ous, nothing  would  have  been  easier  for  the 
landlord  than  to  have  ignored  them.  And, 
if  they  be  proved  to  be  genuine,  they  may, 
we  consider,  raise  the  presumption  under  Sec- 
tion 4  in  the  specis^l  appellant's  favor.  It  is 
not    absolutely    necessary    th^t     dsJdalabs 
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should  be  for  20  consecutive  years  before 
the  date  of  suit,  for  it  might  frequently 
happen  that  parties,  with  every  right  to  the 
presumption,  might  lose  one  or  two  dakhilas 
here  and  there  during  such  a  long  period ; 
and  it  would  be  manifestly  unjust  to  deprive 
them  of  the  benefit  allowed  by  law  when 
no  suspicion  could  arise  of  misfeasance, 
merely  because  one  or  two  of  these  receipts 
had  been  mislaid  or  lost.  In  the  present 
case,  the  missing  dakhilahs  are  for  years 
about  the  middle  of  the  period,  and  we  do  not 
think  that  their  non-appearance  should  defeat 
the  special  appellant's  claim  to  the  presump- 
tion. 

The  half-anna  difference  in  the  rate,  as 
mentioned  in  the  dakhilahs,  and  as  collected 
by  the  landlord,  is  easily  explained  by  the 
difference  in  the  batta  between  Sicca  and 
Company's  rupees.  The  point  is  noticed 
by  the  Deputy  Collector  ;  but,  in  our  opinion, 
it  is  utterly  untenable. 

With  regard  to  the  so-called  "  lakheraj'* 
land,  our  attention  has  been  called  to  the 
Full  Bench  decision  of  this  Court,  dated  June 
I  sty    1863   (MarshaH's   Reports,  page   525). 


It  was  held  in  that  case  that  the  Deputy 
Collector  was  not  competent  to  try  the  valid- 
ity of  an  alleged  rent-free  tenure  set  up  in 
bar  of  a  claim  for  enhancement.  But,  in  the 
present  suit,  the  existence  of  the,  lakheraj 
has  not  been  proved.  The  Judge  has  thrown 
out  the  special  appellant's  claim  on  the 
ground  that  the  lakheraj  taidad  contains  no 
boundaries.  This,  we  think,  was  a  very 
summary  and  unsatisfactory  way  of  treating 
the  case.  He  should  have  looked  to  both 
sides  of  the  question,  and  have  decided  on 
the  evidence  adduced,  whether  there  was  any 
part  of  the  special  appellant's  tenure  hitherto 
held  as  lakheraj,  valid  or  invalid;  if  such 
were  found  to  be  the  case,  the  Full  Bench 
precedent  would,  doubtless,  apply.  But  both 
parties  are  entitled  to  a  tangible  decision  on 
the  point. 

The  case  will  go  back  to  the  Court  of 
first  instance,  to  try,  /j/,  whether  the  receipts 
are  genuine,  and  the  uniform  payment  for  20 
years  and  consequent  presumption  under  Sec- 
tion 4  established :  and,  2ndly,  whether  the 
ryot  holds  any  land  as  a  de  facto  lakheraj. 

Costs  will  follow  the  result. 
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The  nth  February  1865. 

Present : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Puisne  Judge, 

Sale  of  tenure  under  Section  X05,  Act  X.  of  1859 
— Eflfect  of,  as  regards  under-tenures— Proof 
of  fiandnlent  and  collusive  sale. 

Case  No.  45  of  1864. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Hooghly^  dated 
the  ist  February  1864, 

Messrs.  John  Borradaile  and  Co.  (Plaintiffs), 

Appellants, 

versus 

Mr.  A.  C.  Gregory  and  others  (Defendants), 

Respondents, 

• 
Messrs.  R,    V,  Boyne,  G,  C.  Paul,  and  A, 
F.  Lingham  for  Appellants. 

Mr,  R.  E,   Twidale  and  Baboo  Romanath 
Rose  for  Respondents. 

A.,  havingf  obtained  a  decree  against  B.  for  the  rent  of 
land  held  under  a  mourosee  pottah,  caused  the  tenure 
to  be  sold  under  Section  105^  Act  X.  of  1859.  D.,  as 
heir  of  C.,  alleging  that  the  mourosee  tenure  was  vested 
in  hicDy  and  not  in  B.,  intervened  unsuccessfully,  and  af- 
terwards brought  a  suit  to  set  aside  the  sale,  which 
was  dismissed  as  barred  by  limitation.  The  purchaser 
then  sued  for  enhancement  of  rent  against  E.,  a  tenant 
whom  he  found  in  possession,  and  who  alleged  that  he 
held  a  portion  of  the  land  at  a  fixed  rent  under  a 
se*mourosee  pottah  granted  by  a  mouroseedar,  who  was 
C.'s  predecessor  in  estate. 

In  a  suit  in  the  Court  by  E.  to  restrain  these  pro- 
ceedings of  the  purchaser,  and  to  establish  the  vali- 
dity of  the  se-mourosee  pottah — Held  that  E.,  who 
was  no  party  to  the  former  proceedings,  was  not  bound 
by  them  ;  and  that,  in  order  to  show  uiat  his  own  estate 
was  not  destroyed  by  the  sale,  he  was  at  liberty  to 
show,  if  he  could,  that  the  decree  had  been  obtained 
by  fraud  and  collusion  against  a  person  who  had  either 
no  interest  in  the  premises,  or  whose  interest  had  ceased 
by  assignment  to  A.  before  the  commencement  of  his 
suit  for  rent. 

Suit  laid  at  Rs.  9,729-13. 

The  appellants  claim  as  purchasers  of  the 
interests  of  Malcolm  and  Co.,  representing 
Cohn,Fe51mann,  and  Co., in  i4beegahs  18  cot- 
tahs  and  6  chittacks  of  land  at  Howrah,  under 
a  9e-mourosee  pottah  granted  on  the  20th  of 

iane    1853    to   Malcolm   and  Co.  by  one 
laligeeree  Gossain. 

The   title   of    the    respondent,    Bhoobon 


Mohun  Banerjee,  to  the  property  is  as  pur- 
chaser at  a  sale  of  the  tenure,  in  execution 
of  a  decree  for  arrears  of  rent  under  Act  X. 
of  1859,  at  the  suit  of  the  respondent  A.  C. 
Gregory,  against  Hulodhur  Chowdhry. 

Mr.  B.  Barber,  now  represented  by  A.  C. 
Gregory,  fomerly  held  27  beegahs  17  cot- 
tahs  and  2  chittacks  of  land  at  Howrah, 
under  a  mourosee  mokurruree  pottah.  In 
1840,  Barber  sublet  the  same  to  Hulodhur 
Chowdhry  at  a  yearly  rent  of  Co.'s  Rs. 
475-5  to  hold  from  generation  to  gener- 
ation by  raising  thereon  buildings,  carrying 
on  all  sorts  of  trade,  prgparing  gardens, 
and  excavating  tanks. 

The  appellants  allege  that,  on  the  5th  of 
July  1844,  Hulodhur  Chowdhry,  after  having 
erected  a  wall  round  the  land,  and  built 
houses  upon  it,  sold  his  interest  to  Raj 
Chunder  Soor,  by  a  kubalah  duly  registered 
for  Rs.  2,821  ;  that,  in  1846,  Raj  Chunder 
Soor  sold  the  land  and  buildings  to  Huro- 
pershad  Ghose  as  servant  and  in  trust  for 
Kaligeeree  Gossain,  who  paid  the  purchase- 
money,  Rs.  1,801  (Kaligeeree  Gossain  is 
now  dead,  and  is  represented  by  his  heirs 
Belasgeeree  Gossain  and  Amrasgeeree  Gos- 
sain) ;  that,  on  the  26th  of  June  1855,  Kali- 
geeree Gossain  granted  a  se-mourosee  pottah 
of  14  beegahs  18  cottahs  and  6  chittacks, 
parcel  of  the  said  27  beegahs  17  cottahs  and 
2  chittacks,  at  the  annual  rent  of  Rs.  372-15-6, 
to  Malcolm  and  Co.,  who  enlarged  the 
buildings,  and  erected  a  manufactory  there- 
on; that  Kaligeeree  Gossain,  from  the  date 
of  his  purchase  in  1848,  regularly  paid 
rents  to  the  mouroseedar  till  his  death 
in  1856;  that,  on  the  death  of  Kaligeeree, 
the  lands  were  attached  by  Government  for 
want  of  an  heir,  when  Mr.  Gregory  put  in  a 
claim  for  the  tenure,  which  was  opposed  by 
Belasgeeree  Gossain,  who  claimed  as  heir  of 
Kaligeeree;  and,  on  the  28th  of  May  1857, 
the  attachment  by  the  Government  was 
withdrawn,  without  adjudication  of  the  rights 
of  the  parties ;  that  Mr.  Gregory  recogniz- 
ed the  tenure  of  Kaligeeree  Gossain  in 
certain  suits,  and  in  a  notice  addressed  to 
the  tenants  of  the  property ;  and  he  also 
acknowledged  Messrs.  Malcolm  and  Co.,  by 
suing  them  under  Regulation  VII.  of  1799, 
Section  15,  Clause  6,  and  Messrs.  Malcolm 
and  Co.  deposited  the  rent  in  Court  for  such 
party  as  the  Court  might  deem  entitled  to  it. 

It  is  further  alleged  that,  on  the  13th 
of  June  i860,  Gregory,  for  a  Nominal  consi- 
deration, purchased  the  rights  of  Hulodhur 
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Chowdhry  in  the  land;  that,  after  the  date 
of  the  purchase,  he  fraudulently  sued 
Hulodhur  Chowdhrv  in  two  several  suits, 
No.  138  of  i860,  for  Rs.  502,  and  No.  194, 
for  Rs.  165-9,  arrears  of  rent  of  the 
land,  in  the  Court  of  the  Deputy  Collect- 
or of  Howrah,  and  obtained  ex-par te  de- 
crees against  Hulodhur  Chowdhry;  that  Be- 
lasgeeree  Gossain,  having  become  acquaint- 
ed with  the  suit  I^o.  195  for  Rs.  165, 
deposited  that  sum  with  costs  in  Court; 
that  Mr.  Gregory  refused  to  allow  the  de- 
cree to  be  satisfied,  and  under  Act  X.  of 
1859,  Section  105,  Mr.  Gregory  put  up  and 
sold  the  whole  6f  the  right  and  title  which 
Hulodhur  Chowdhry  had  in  the  27  bee- 
gahs  of  land,  notwithstanding  the  opposition 
of  Belasgeeree  Gossain ;  that  Bhoohun  Mo- 
hun  Banerjee  became  the  purchaser  for 
Rs.  6,000,  and  obtained  a  certificate  dat- 
ed the  6th  of  November  i860;  that,  when 
Hulodhur  Chowdhry  applied  to  the  Collect- 
or for  the  surplus  proceeds  of  the  sale, 
Gregory  intervened,  and  having  brought  a 
suit  for  that  purpose,  established  his  right 
to  the  surplus  proceeds  of  the  sale,  and  got 
possession  of  them.  The  plaintiffs  charge 
that  the  sale  before  the  Collector  was  made 
in  a  fraudulent  and  collusive  way,  and  that 
Cohn,  Feilmann,  and  Co.  had  no  notice  of  it. 
Bhoobun  Mohun  Banerjee  then  sued  Cohn, 
feilmann,  and  Co.  in  the  Collectorate  of 
Howrah,  without  having  tendered  a  pottah 
for  a  kubooleut  at  the  rate  of  Rs.  4,800 
a  year.  Belasgeeree  Gossain  intervened  as 
claimant.  The  Deputy  Collector  finding 
that  Hulodhur  Chowdhry  had  no  right  in 
the  premises  to  be  transferred  to  the  pur- 
chaser, Bhoobun  Mohun  Banerjee,  dismissed 
the  suit,  without  adjudication  on  the  rights 
pf  Belasgeeree  Gossain.  Bhoobun  Mohun 
Banerjee  appealed  to  the  Judge,  but  did  not 
make  Belasgeeree  a  respondent. 

The  defendants  contended  before  the 
Judge  that  Hulodhur  Chowdhry  had  ceased 
to  have  anything  to  do  with  the  land  since 
1844,  and  alleged  their  own  title  as  above 
Stated. 

The  Judge  in  his  decision  of  24th  April 
1 86 1  held  that  the  question  of  the  title  of 
Bhoobun  Mohun,  as  purchaser  at  the  sale  in 
execution,  could  not  be  questioned  in  that 
suit,  inasmuch  as  Belasgeeree  Gossain,  the 
representative  of  Kaligeeree  Gossain,  had 
appeared  as  an  opponent,  and  his  objections 
were  rejected ^by  the  Deputy  Collector,  and 
since  that  lime  the  plaintiff  had  been  in  pos- 
sessioni  but  he  left  it  to  Belasgeeree,  or  any 


one  claiming  under  him,  to  impugn  Bhoo- 
bun Mohun's  title  in  a  civil  suit.  He  held 
that  the  defendants  were  bound  to  take  no- 
tice of  the  change,  and  to  recognize  the 
legal  title  which  had  set  aside  that  of  Kalee- 
geeree.  That  question  of  title  could  not 
be  considered  in  that  suit.  He  said  that  the 
defendants  were  mere  ryots,  whom  Bhoo- 
bun Mohun  found  established  in  his  estate; 
and,  as  no  evidence  wAs  given  as  to  what  the 
amount  of  the  rent  ought  to  be,  he  decreed  a 
kubooleut  at  the  old  rate. 

Now,  with  reference  to  this  decision  for 
the  mere  purpose  of  determining  the  ques- 
tion, which  of  the  two,-  Kaligeeree  or  Bhoo- 
bun Mohun,  should  be  the  person  to  whom 
for  the  future  Malcolm  and  Co.  and  their 
assignees  were  to  pay  the  rent,  the  deci- 
sion, rejecting  Belasgeeree's  claim  in  the 
execution  department,  was  properly  held  as 
binding  on  all  parties  until  reversed.  But 
it  is  a  monstrous  proposition  that  the  Judge 
could  pronounce  the  se-mourosee  pottah  of 
the  defendants  void  as  against  Bhoobun 
Mohun,  the  purchaser  at  that  sale,  without 
hearing  the  defendants,  who  were  no  parties 
to  that  suit  or  the  execution  proceedings, 
and,  therefore,  so  far  as  their  own  interests 
were  concerned,  not  in  any  manner  bound  by 
the  former  decision. 

Having  arrived  at  the  conclusion  (which 
was,  no  doubt,  right)  that  Malcolm  and  Co. 
were  bound  to  pay  the  old  rent  to 
Bhoobun  Mohun,  the  Judge  failed  to  see 
how  great  was  the  defect  in  the  reasoning 
by  which  he  arrived  at  that  conclusion. 
We  observe,  too,  that  he  pronounces  a  de- 
cision affecting  Belasgeeree's  interest  in  his 
absence,  though  he  had  intervened  in  the 
Lower  Court.  From  this  decision  a  special 
appeal  was  presented  to  the  Sudder  Court. 
Mr.  Allan,  for  Messrs.  Cohn,  Feilmann, 
and  Co.,  prayed  that  it  might  be  deter- 
mined at  what  rate  a  kubooleut  should 
be  granted,  and  the  suit  was  retnanded  for 
that  purpose. 

We  feel  it  difficult  to  agree  with  thtf  opi- 
nion expressed  by  the  Sudder  Court  in  that 
case ;  but  we  are  not  sure  that  they  amount 
to  more  than  this,  that  the  Revenue  Court 
would  take  the  title  for  granted,  leaving  it  to 
be  contested  in  the  Civil  Court.     The  Judge, 
upon  the  remand,  gave  to  Bhoobun  Mohan 
the  rent  demanded  by  him,  viz.^  Rs.  4,9oo, 
without  assigning  any  reasons,  except  that 
defendants  had  no  right  of  occupancy  under 
Section  8  of  Act  X.  of  2859. 
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On  the  3 1  St  of  December  1861,  Belasgeeree 
instituted  a  suit  against  Bhoobun  Mohun  to 
set  aside  the  sale  to  him,  but,  as  the  suit  was 
not  instituted  within  one  year,  it  was  dismissed 
with  costs. 

The  plaintiffs  in  a  regular  suit  now  pray 
to  have  it  declared  that  they  have  an  ab- 
solute right  to  the  mourosee  tenure  of  the 
lands,  with  the  buildings  thereon,  at  a  fixed 
rate  of  rent — viz.y  Rs.  372-15-6  per  annum; 
that  the  purchase  of  Bhoobun  Mohun  gave 
him  no  right  in  the  property;  that  he  has 
no  right  to  claim  rent  from  the  plaintiffs; 
that  he  and  his  heirs  may  be  perpetually 
restrained  by  the  order  and  injunction  of 
the  Court  from  taking  any  further  steps 
in  the  proceedings  under  Aft  X.  of  1859, 
or  such  other  relief  as  the  nature  of  the  case 
may  justify. 

The  Principal  Sudder  Ameen  of  Hooghly, 
after  ^  puerile  complaint  of  the  length  and 
argumentativeness  of  the  plaint,  dismissed 
the  suit  without  going  into  the  evidence. 

We  see  with  great  pain  and  regret  that 
the  Lower  Courts,  one  after  another,  with  the 
honorable  exception  of  the  Deputy  Collec- 
tor of  Howrah,  Mr.  E.  J.  Lingham,  appear 
to  have  endeavoured  to  avoid  grappling 
with  the  facts  of  this,  which  has  now  be- 
come a  most  complicated  and  intricate  case, 
although  the  practical  result  of  such  neglect 
has  been  to  allow  Mr.  Gregory,  by  means 
of  what  are  alleged  to  be  a  series  of  frauds, 
to  get  possession  of  property  which  has  been 
increased  at  least  twenty-fold,  as  against 
tenants  whose  capital  expended  by  them 
while  holding  the  land  under  what  they 
believed  to  be  a  bond  fide  perpetual  lease, 
has  created  its  value;  and  that  the  several 
Courts  have  literally  refused  to  listen  to 
these  tenants  while  defending  so  righteous 
a  title. 

The  first  allegation  with  which  we  pro- 
pose to  deal  is  the  statement  that,  prior  to 
the  sale  under  the  decree  on  the  loth  of 
Jane  i860,  Mr.  Gregory  purchased  the 
rights  of  Hulodhur  Chowdry  in  the  lands. 
Now,  it  would  seem  that,  if  this  is  true,  the 
tenure  could  not  afterwards  be  sold  in  exe- 
cution of  a  decree  by  Mr.  Gregory  against 
Halodhur  Chowdry  under  Section  105  of 
K6i  X.  No  doubt,  as  between  the  purchaser 
at  that  sale  and  Mr.  Gregory,  Mr.  Gregory 
may  be  estopped  from  setting  up  that  he 
had  a  title  under  this  purchase  in  himself; 
and,  consequently,  the  purchasers  are  able 
to  make  a  title  under  the  sale  as  against 
faim.  But  it  w^ill  be  a  question  whether 
that     title   will  not   be    subject  to   all   the 
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infirmities  of  Gregory's  title,  and  probably 
must  stand  upon  the  title  of  Hulodhur 
as  vendor.  If  so,  the  effect  niay  be  this  as 
against  honest  purchasers,  such  as  the  Messrs. 
Malcolm  and  their  representatives,  who 
may  be  assumed  to  be  without  notice  of 
the  frauds  alleged  to  have  been  practised. 
Hulodhur  could  not  deny  the  assignments 
by  himself  to  Raj  Chunder;  and  as  Hulo- 
dhur must  be  estopped,  so  Gregory  and 
Bhoobun  Mohun,  who,  in  the  circumstances 
above  indicated,  will  probably  be  found  to  be 
standing  in  the  position  of  a  sub-purchaser 
under  Gregory,  will  probably  be  bound  by  the 
same  estoppel. 

Secondly,  It  must  be  tried  whether  Hulo- 
dhur Chowdry  had  or  had  not  any  interest 
in  the  premises  included  under  his  original 
dur-mourosee  pottah  at  the  time  of  the  sale ; 
and  for  that  purpose  it  must  be  ascertained 
whether  Raj  Chunder,  Kaligeeree,  and  Huro 
Pershad  had  been  registered  in  the  books  of 
Mr.  Barber  or  his  successors  in  estate,  or 
whether  they,  or  either  of  them,  after  notice 
of  the  assignment,  had  been  accepted  as 
tenants  by  Mr.  Barber  or  his  successor  in 
estate ;  and,  if  it  turns  out  that  there  has  been 
no  registration,  the  issue  will  arise,  whether, 
the  assignments  having  been  before  Aft  X. 
of  1859,  registration  was  necessary  to  perfect 
that  title  of  the  assignee. 

The  title  of  the  defendant  Bhoobun  Mo- 
hun, as  purchaser  under  a  decree  against 
Hulodhur,  must  stand  or  fall  with  the  decree ; 
and  the  present  plaintiffs,  who  were  no  parties 
to  that  decree,  may  show  that  it  was  obtained 
by  fraud  and  collusion,  and  for  the  purpose 
of  defeating  their  rights. 

For  these  purposes  the  case  must  be  re- 
manded for  trial. 


The  nth  February  1865. 
Present  : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 
Glover,  Puisne  Judges. 

Abatement  of  rent— Howaladars. 

Case  No.  467  of  1864. 

Application  for  revievj  of  judgment  passed  by 
Justices  A,  G.  Macpherson  and  F.  A,  Glover 
in  Special  Appeal  No.  2096  of  1864,  dated 
the  1 2th  May  1864. 

Komlakant  Doss  and  others,  PeMioners, 

versus         » 

J.  G.  N.  Pogose  and  others,  Opposite  party. 
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Bahoo  Prosunno  Koomar  Setn  for 
Petitioners. 

Mr,  C,  Gregory  for  Opposite  party. 

A  howaladar  has  a  right  to  sue  for  abatement  of 
rent. 

According  to  the'decision  of  the  Full  Bench 
In  the  case  of  Horokishen  Banenee  versus 
JoyKishenMookerjee(i  Sutherland  s  Reports, 
page  ^99),  a  putneedar  has  a  right  to  sue  for 
abatement. 

Following  that  decision,  we  think  we  must 
hold  that  in  this  case  the  howaladar  has  a 
similar  right.  We,  therefore,  reverse  our  for- 
mer judgment,  .and  confirm  the  decree  of  the 
Lower  Appellate  Court  with  costs. 


The  nth  February  1865. 

Present : 

The  Hon'ble  J.  P.  Norman  and  Shumbhoo- 
nath  Pundit,  Puisne  Judges, 

Notice  of  Enhancement— Power  of  Deputy  Col- 
lector to  issue. 

Case  No.  2758  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr.  0. 
Toogoodf  Judge  of  BurdwaUf  dated  the  22nd 
June  i864f  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District j  dated  the 
2gth  February  1864, 

Cazee  Syed  Nasir  Ally  (Plaintiff),  Appellant, 

versus 

Sheik  Neaz  and  others  (Defendants), 
Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Mr,  A,  F,  Lingham  for  Respondents. 

A  Deputy  Collector  has  authority  to  issue  a  notice  of 
enhancement  under  Section  13,  A<ft  X.  of  1859. 

This  is  a  suit  for  enhancement.  The  Judge 
dismissed  the  suit  on  the  ground  that  the  notice 
under  Section  13  was  issued  by  the  Deputy 
Collector,  who  had  no  jurisdiction  to  take  up 
the  case  without  an  order  to  that  effect.  The 
plaintiff  appeals. 

We  find  that  the  application  for  the  order 
was  made  to  the  Collectorate ;  and,  though 
the  order  appears  to  have  been  passed  by 
Radhanath  Gangooly,  the  Deputy  Collector, 
all  the  subsequent  proceedings  took  place  in 
the  Collectorate.  We  think  that  it  was  not  a 
question  of  jurisdiction,  and  that  it  must  be 
assumed  that^'the  Deputy  Collector  had  au- 
thority to  pass  this,  which  was  a  mere  min- 


isterial  order;  and  we,  therefore,    remand 
the  case  for  trial  on  the  merits. 


The  14th  February  1865. 
Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges, 

Istemraree  tenure  (Speciality  of)-;-Sait  for 
Kubooleut  at  enhanced  rates  (Notice  of  En- 
hancement not  necessary). 

Case  No.  3217  of  1864  under  Act  X.  of 

.1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
G,  G,  Balfour,  Judge  of  Chittagong,  dated 
the  i^th  September  1864,  reversing  a  d^ision 
of  the  Deputy  Collector  of  that  District,  dated 
the  20th  February  1864, 

Mahomed  Sechee  (Plaintiff),  Appellant, 

versus 

Kummar  Ally  and  others  (Defendants), 
Respondents, 

Bahoos  Sreenath  Doss  and  Bhuggo  Butty 
Churn  Ghose  for  Appellant. 

Baboo  Mutty  Lall  Mookerjee  for 
Respondents. 

QtuBre, — Whether  an  istemraree  lease  is  a  perpetual 
or  a  life-lease,  or  whether  it  bars  enhancement  or  not. 

Issue  of  [)revious  notice  of  enhancement  is  not  neces- 
sary to  maintain  a  suit  for  a  kubooleut  at  enhanced 
rents. 

This  was  a  suit  for  a  kubooleut.  The 
defendant  answered  that  he  already  held 
two  pottahs,  and  had  given  kubooleut  for 
his  tenure,  which  was  istemraree.  It  does 
not  appear  very  clearly  what  is  the  speci- 
ality of  an  istemraree  tenure,  whether  it 
bars  enhancement  or  not. 

The  first  Court  set  aside  these  pottahs  as 
having  already  been  declared  in  a  former 
suit  to  be  spurious,  and  decreed  enhancement 

The  Judge,  on  appeal,  was  of  opinion  that 
no  binding  decision  as  respects  these  pottahs 
was  passed  in  the  former  litigation  ;  but  be 
considered  from  other  evidence  that  the 
defendant  holds  an  istemraree  tenure.  He 
goes  on  to  say  that,  therefore,  the  suit  of  the 
plaintiff  for  a  kubooleut  at  a  higher  rate 
of  rent  is  bad  without  issue  of  notice,  and 
that  it  is  not  necessary  to  enter  into  the 


1865.] 


Aax. 


THE  WEEKLY  RXFORTEK. 


Rulings. 


«7 


question  whether  the  plaintiff  is  entitled  or 
not  to  enhancement. 

It  is,  on  special  appeal,  contended  that  the 
former  decision  did  rule  that  the  pottahs  were 
not  genuine.  But  we  agree  with  the  Judge 
that  all  that  was  there  held  was  that  the 
pottahs  were  not  proved,  and  they  certainly 
had  not  been  put  in  issue.  It  was  then 
contended  that  the  Judge  should  have  gone 
on  to  determine  whether  these  pottahs  were 
genuine  or  not,  and  whether  the  plaintiff 
was  entitled  to  enhancement  or  not  ?  The 
Judge  is  wrong  in  saying  that  the  plaintiff 
did  not  sue  for  enhanced  rates.  The  Judge 
should  go  on  to  ivy  whether  the  pottahs  are 
genuine,  and  whether  the  defendant  holds 
a  tenure  liable  to  enhancement  or  not.  In 
a  suit  for  a  kubooleut  at  enhanced  rates,  it 
has  been  frequently  held  that  it  is  not  neces- 
sary to  show  that  previous  notice  for  en- 
hancement was  issued. 

The  case  is  remanded  in  order  that  the 
Judge  may  decide  whether  the  rent  can  be 
enhanced  or  not ;  and,  if  it  can,  then  what 
rent  plaintiff  is  entitled  to  on  the  ground  on 
which  he  has  sought  to  raise  it. 


The  14th  February  1865. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  Shumbhoo- 
nath  Pundit,  Puisne  Judges, 

Appeal  (to  Judee  from  decision  of  Deputy  Collec- 
tor)— By  whom  to  be  presented 

Case  No.  2703  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr,  A, 
A .  Swinton,  ^udge  ofTipperah^  dated  the  21st 
June  1864,  rejecting  an  appeal  from  a  decision 
passed  by  Mr,  L.  Barber ^  Deputy  Collector  of 
that  District^  dated  the  22nd  March  1864, 

Zeenuth  Ali  and  others  (Defendants), 

Appellants, 

versus 

Mahomed  Ali  (PlainlifE),  Respondent, 

Baboos    Greeja  Sunker  Mozoomdar  and 
Bama  Chunder  Banerjee  for  Appellants. 

Mr,    A,    F,   Lingham   and    Baboo  Romesh 
Chunder  Milter  for  Respondent. 

An  appeal  to  the  Judg-e  from  a  decision  of  the  Deputy 
Collector  in  a  suit  under  Act  X.  of  1S59  must  be  present- 
ed by  the  appellant  in  person  or  by  a  pleader,  and  not 
by  a  mooktear. 

In  this  case  an  appeal  was  presented  to 
Oie  Jadge  from  a  decision  of  the   Deputy 


Collector  in  a  rent-suit  under  Ad  X.   of 
1859. 

The  petition  of  appeal  was  signed  by  Su- 
mad  Ali  and  others,  mooktears,  who  wrote 
the  names  of  the  appellants,  adding  the  words, 
'*  by  the  pen  of  Sumad  Ali,"  &c. 

At  the  hearing  the  Judge  rejected  the 
appeal,  on  the  ground  that,  as  the  appel- 
lants were  residing  within  the  jurisdiction, 
an  appeal  could  not  be  presented  otherwise 
than  in  person  or  by  a  vakeel.  Section  35 
of  Aft  X.  of  1859  empowers  a  plaintiff  to 
institute  a  suit  in  the  Collector's  Court  in 
person  or  by  a  mooktear,  and  Section  71 
empowere  any  party  to  a  suit  in  the  Col- 
lector's Court  to  conduct  it  by  a  mooktear. 
Appeals  to  the  Judge's  Court  are  regulated 
by  Section  16  of  Aft  VIII.  of  1859;  and, 
as  under  that  enactment  no  application  can 
be  made  to  the  Court  by  any  party  within 
the  jurisdiction  of  the  Court  otherwise  than 
in  person  or  by  a  pleader,  the  presentation 
of  the  appeal  by  a  mooktear  was  irregular ; 
and,  as  the  respondent  had  done  nothing  to 
waive  the  objection  which  he  seems  to  have 
taken  by  his  pleader  on  the  hearing  of  the 
appeal,  we  think  that  the  Judge  was  author- 
ized to  strike  out  the  appeal.  We,  there- 
fore, dismiss  this  appeal  with  costs  and 
interest. 


The  15th  Februar}'  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Suit  agfainst  ryot  by  tenant  of  lapsed  ijaradar 
ejected  by  due  course  of  law. 

Case  No.  2582  of  1864  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by  Mr. 
F.  C,  Fov/le,  Judge  of  Rungpore,  dated  the 
22nd  June  1864,  reversing  a  decision  of  the  De* 
puty  Collector  of  that  District  ^  dated  the  2gih 
February  1864. 

Ram  Narain  Singh  and  another  (Plaintiffs), 

Appellants, 

versus 

Hurreeprea  Chowdhrain  and  others 
(Defendants),  Respondents, 

Baboo  Tarucknath  Sein  for  Appellants. 

Baboos    Sreenath    Doss   and   Kishen    Dyal 
Roy  for  Respondents. 

Suit  against  a  ryot  by  the  tenant  of  an  ijaradar  whose 
rig^hts  had  lapsed,  and  who  had  been  ejected  by  due 
course  of  law.  Held  that  in  Luch  a  case  neither  the 
plaintiff  nor  the  ijaradar  could  be*tonsidered,  under 
Section  77,  Act  X.  of  1859,  to  have  been  bond  fide  in 
the  receipt  or  enjoyment  of  the  rents. 
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This  was  a  suit  for  rent  brought  by  the 
und^r- tenant  of  an  ijaradar  against  a  ryot. 
The  zemindar  alleges  that  the  plaintiff  has 
no  title  to  the  rents;  that  the  plaintiff  holds 
under  a  jote  from  an  ijaradar,  whose  ijara 
rights  have  lapsed.  The  Judge  has  found 
this  to  be  correct,  and  has  dismissed  the 
plaintiff's  claim. 

It  is  said  on  special  appeal  that  the  ques- 
tion should  have  been  decided  under  Section 
77  of  Act  X.,  and  the  Judge  should  not  have 
enquired  into  the  title  of  the  plaintiff,  but 
ascertained  whether  the  zemindar  had  been 
in  the  bond  fide  receipt  and  enjoyment  of 
the  rents.  There  is  no  doubt  that  in  this 
case  the  third  party,  the  zemindar,  is  in  bond 
fide  receipt  of  the  rents  of  the  village,  the 
ijaradar  having  been  ejected  by  due  course  of 
law.  The  ijaradar  could  not,  under  Section 
77  of  Act  X.,  be  allowed  to  go  on  collecting 
the  rents  notwithstanding  his  ejection,  al- 
though it  might  be  said  that  under  Section 
jy  he  would  be  entitled  to  a  decree.  Simi- 
larly, the  plaintiff  in  this  case  being  in  law 
ousted  at  the  same  time  as  the  ijaradar,  he 
cannot  be  allowed  to  go  on  collecting  his 
share  of  the  rents.  Neither  the  plaintiff  nor 
the  ijaradar  can  be  considered  to  have  been 
bond  fide  in  the  enjoyment  of  the  rents  up 
to  date  of  suit. 

We  dismiss  this  appeal  with  costs. 


The  15th  February  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 


Interest  (on  rents  withheld).* 

Case  No.  3070  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  hy  Mr, 
S.  R,  Muspratty  Judge  of  Purneah  ^  dated  the 
2ist  jfuly  1864,  affirming  a  decision  ofMr,S. 
S.  Alexander^  Deputy  Col  lector  of  thai  Distrid, 
dated  ike  nth  May  1864, 

Lalla  Sheo  Sahoy  Singh  and  others 
(Defendants),  Appellants, 

versus 

Kummarun-nissa  Begum  (Plaintiff), 
Respondent. 

Mr,  John  Baptist  for  Appellants. 

Baboo  Unnodapershad  Banerjee  for 
Respondent. 

Where  rents  are  withheld,  the  defaulter  is  liable  to 
pay  interest,  whether  provided  for  or  not  in  the  potttah. 

This  is  a  suit  for  rent  for  1268  and  1269. 

The  defendant  pleaded  payment  of  all  but 
a  small  balance. 

The  Courts  below  have  decided  the  plea 
of  payment,  and  decreed  the  suit  with  in- 
terest. 

The  first  question  raised  in  special  appeal 
refers  to  the  merits  of  the  decision.  The 
second  objection  is  that,  the  pottah  not  being 
produced,  it  was  impossible  to  say  whether, 
under  the  engagement  between  the  parties, 
interest  was  claimable  or  not.  We  think 
that,  where  rents  are  withheld,  a  defaulter 
renders  himself  liable  to  pay  interest  whether 
the  pottah  says  so  or  not. 

It  is  again  objected  that  the  claim  for  the 
rent  of  1268  is  barred  under  the  law,  but 
this  is  not  the  case. 

We  dismiss  the  special  appeal  with  costs. 
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The  15th  February  1865. 

Present : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  Judges. 

Presumption  of  occupasicy  from  Permanent 
Settlement— Where  it  arises. 

Case  No.  3116  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr,  J^ 
RMuspratt, Judge  of  Purneahydatedihe  22nd 
July  1864^  reversing  a  decision  of  Mr,  Wm. 
Perry,  Deputy  Collector  of  that  District^ 
dated  the  $th  May  1864, 

Sheikh  Ekram  (Plaintiff),  AppeUant, 


versus 

Bebee  Buhooran  (Defendant),  Respondent, 

Moulvie  Aftahoodeen  Mahomed  for 
Appellant. 

Baho9  Romanath  Base  for  Respondent. 

It  is  only  when  a  ryot  claims  to  hold  from  the  Decen- 
nial Settlement  th&t  the  presumption  arising*  from 
20  years'  payment  of  uniform  rent  can  avail  him. 

This  \«^s  a  suit  to  set  aside  a  notice  of 
enhancement  of  rent. 

The  first  Court  found  that  the  rent  had 
not  changed  for  20  years,  and  decreed  the 
suit. 

The  Judge,  on  appeal,  was  not  satisfied 
upon  the  evidence  that  it  had  remained  fixed 
even  for  20  years. 

The  ground  of  special  appeal  is,  that  the 
evidence  does  prove  that  the  rent  has  re- 
mained unaltered  during  that  time.  Re- 
spondent's vakeel,  however,  points  out  thai 
the  plaintiff  does  not  claim  to  hold  at  a  fixed 
rent  from  the  Decennial  Settlement.  This 
appears  to  be  correct.  There  is,  therefore, 
no  ground  for  raising  the  legal  presumption 
laid  down  in  Section  4  of  Act  X.  It  is  only 
when  a  r>'Ot  claims  to  hold  from  the  Decen- 
nial Settlement  that  the  presumption  aris- 
ing from  20  years'  unchanged  rent  can  avail 
him. 

We  agree  in  the  orders  passed  by  the 
Judge,  though  on  different  grounds,  and  dis- 
miss this  appeal  with  costs. 


The  15th  February  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Presumption  of  occupancy  from  Permanent 
Settlement — Suit  for  enhanced  rent. 

Case  No.  3114  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  pass.d  by  Mr,  G, 
Bright^  Judge  of  East  Burdivan,  dated  the 
12th  April  1 864,  affirming  a  decision  passed  by 
Baboo  Rakhal  Doss  Holdar,  Deputy  Collector 
of  that  District,  dated  the  2nd  June  i86j, 

Rakhal  Doss  Bose,  Attorney  of  Anund  Moye 
Dossee  (Plaintiff),  Appellant, 

versus 

Sheikh  Golam  Surwur  (Defendant), 
Respondent, 

Baboo  Taruck  Nath  Dutt  for  Appellant. 
Moulvie  Murhumut  Hossein  for  Respondent. 

The  bringing^  of  a  suit  by  a  landlord  to  recover  arrears 
of  rent  at  enhanced  rates  under  Act  X.  of  1859  cannot 
annul  the  former  decree  of  a  competent  Court  declaring- 
the  ryot's  holding  to  be  liable  to  enhancement,  by  en- 
titling the  ryot  (on  proof  of  payment  of  uniform  rent 
for  20  years)  to  claim  the  benefit  of  the  presumption 
under  Section  4. 


This  was  a  suit  to  recover  arrears  of  rent 
at  enhanced  rates  under  Act  X.  of  1859. 

The  defence  was  payment  of  rent  at  an 
unvarying  rate  from  the  date  of  the  Perma- 
nent Settlement. 

The  Court  of  first  instance  held  that, 
although  the  question  of  "istemraree"  has 
been  decided  befoje  by  the  Civil  Court  ad- 
versely to  the  tenant,  still  the  plaintiff  was 
not  entitled  to  demand  enhanced  rates. 

And  the  Judge,  whilst  admitting  that  the 
defendant's  holding  had  been  declared  not 
"  mokurruree,"  followed  the  Deputy  Collec- 
tor's opinion,  and  held  that,  as  the  plaintiff  had 
allowed  his  former  case  tp  be  dismissed  on  de- 
fault, and  as  his  present  application  was  made 
and  notice  served  under  the  provisions  of 
Act  X.  of  1859,  his  whole  case  was  govern- 
ed by  that  law  from  the  beginning,  and  that 
the  ryot  could,  by  proof  of  payment  of  an  un- 
varying rate  of  rent  for  20  years,  get  the  bene- 
fit  of  the  presumption  under  Section  4  ;  and 
as  he  found  it  proved  that  he  had  paid  an 
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unvarying  rate  for  that  time,  and  for  long 
before,  he  upheld  the  Deputy  Collectors- 
decision,  and  released  the  land  from  enhance- 
ment. 

We  think  that  there  can  be  no  doubt  that 
the  Judge  was  wrong.  In  the  first  place, 
there  was,  at  the  time  this  suit  was  brought, 
no  other  law  under  which  plaintiff  (special 
appellant  before  us)  could  come  into  Court, 
except  Act  X. ;  and  it  would  be  monstrous 
to  say  that  he  was  to  lose  the  benefit  of  the 
former  decision  in  his  favor,  merely  be- 
cause the  law,  under  which  that  decision 
was  passed,  had  been  abrogated,  and  a  new 
one  passed.  For  the  rest,  it  appears  from  the 
record  that  the  special  appellant,  who  is  an 
auction-purchaser  under  Act  I.  of  1845,  sued 
originally  for  authority  to  enhance.  In  the 
course  of  that  suit  the  ryot's  *' istemraree" 
pottah  was  declared  on  appeal  not  to  give 
a  right  to  hold  at  fixed  rates,  and  his  case  was 
remanded  to  the  Court  of  first  instance  to 
serve  notice,  if  notice  had  not  already  been 
'issued,  and  to  assess  the  rate  of  rent  demand- 
able.  Thespecialappellant  declined  to  deposit 
the  Ameen's  fee  on  the  ground  apparently 
that,  as  he  was  a  purchaser  under  Act  I.  of 
1845,  he  was  entitled  to  demand  rent  accord- 
ing to  his  own  pleasure,  and  that  it  was  unne- 
cessary to  send  an  Ameen  to  enquire  into 
the  rate.  On  his  refusal,  his  case  was  dis- 
missed ;  and,  on  appeal  to  the  Sudder  Court, 
that  order  was  upheld.  But  the  order  of 
the  Sudder  Court  did  not  interfere  with  the 
Lower  Court's  decision  as  to  the  nature  of 
the  tenure,  which  had  been  already  declared 
nottobe  istemraree,  andthespecial  appellant's 
right  to  increase  rent  remains  in  full  force. 

The  special  respondent  contends  that,  as  his 
landlord  has  sued  under  Act  X.,  he  also  (the 
tenant)  is  entitled  to  all  the  benefit  that  law 
can  give  him ;  and  that,  as  he  has  paid  an 
unvarying  rate  for  20  years,  his  holding  can- 
not be  liable  to  enhanced  rates.  The  two 
things  appear  to  us  altogether  different.  The 
landlord  was  obliged,  as  we  have  before  re- 
marked, to  sue  under  Act  X. ;  but  his  having 
done  so  cannot  do  away  wiih  the  decree  of 
a  competent  Court  which  long  ago  declared 
the  special  respondent's  holding  one  the  rent 
of  which  could  be  enhanced  ;  and,  moreover, 
the  special  respondent  also  in  that  case 
stood  on  his  pottah,  and  cannot  now  be 
allowed  to  shift  his  ground,  and  claim  ex- 
emption on  the  plea  of  20  years'  payment  of 
unvarying  rate. 

We  think  that  the  question  of  right  to  en- 
hance has  been  definitively  settled,  and  the 
special  respondent  cannot  now  re-open  it. 


Were  his  plea  to  be  held  good  under  Act  X. 
of  1859,  ^'®  should  be  practically  reversing 
the  decision  of  1858,  which  we  have  no 
right  to  do. 

This  case  must,  therefore,  be  remanded  to 
the  Court  of  first  instance,  in  order  that  the 
rates  of  rent  may  be  fixed,  and  an  account 
of  the  rent  demandable  made. 

All  costs  will  be  paid  by  special  re- 
spondent. 


The  1 6th  February  1865. 

Present  : 

The  Hon'ble  C.  Steer  and  E.  Jackson, 
Puisne  ^fudges, 

Kubooleuts — Power  of  Mootawullees  to 
take— from  ryots. 

Case  No.  3194  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr.  G, 
Balfour ^  Judge  of  Chittagung,  dated  the  nth 
August  1864,  reversing  a  decision  passed  by 
Baboo  Kalee  Per  shad  Sein,  Deputy  Collector 
of  that  District,  dated  the  28th  December  1863, 

Obhoy  Churn  Paul  and  others  (Defendants), 

Appellants^ 

versus 

Sadut  Ali  (Plaintiff)  and  the  remaining 
(Defendants),  Respondents, 

Bahoos  Sreenath  I)ass  B,nd  Anund Ram  Ghose 

for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

A  mootawullee  in  possession  is  entitled  to  make 
arrangements  for  endowed  lands,  and  to  obtain  kubo<^ 
leuts  from  the  ryots. 

This  was  a  suit  by  the  mootawullee  of 
certain  endowed  lands  in  Chittagong  to  ob- 
tain a  kubooleut  from  a  tenant  holding  a 
portion  of  those  lands.  There  are  eight 
other  suits  for  kubooleut  against  other 
tenants  on  the  same  lands.  The  Judge  has 
decreed  the  claim,  rejecting  the  objections 
of  a  third  party,  who  apparently  is  putting 
forward  a  title  to  be  joint  mootawullee  with 
the  plaintiff.  The  Judge  finds  that  the 
objector's  right  to  join  in  the  mootawullee- 
ship  has  so  far  been  rejected,  and  that  the 
plaintiff  is  the  mootawullee  in  possession, 
and  that  he  is  accordingly  entitled  to  make 
arrangements  for  the  endowed  land,  and  ob- 
tain kubooleuts  from  the  ryots. 

This  is  objected  to  on  special  appeal,  bat 
we  think  the  decision  correct,  and  dismiss 
the  appeal  with  costs. 
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The  i6th  February  1865. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Puisne  Judges, 

Enhancement — Abatement 

Case  No.  2771  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr,  A, 
A,  Swintout  Judge  of  Tipper  ah  ^  dated  the 
2gth  June  1864,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  28th  March  1861. 

Ramkanl  Chowdry  (Defendant),  Appellant, 

versus 

Bindabun  Chunder  Gopee  (Plaintiff),        ! 
Respondent.  | 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

A  lease  provided  for  the  rent  being-  proportionately 
increased.  On  measurement,  the  lands  were  found  to 
exceed  the  quantity  mentioned  in  the  lease.  Held  that, 
under  this  lease,  the  lessee  could  not  claim  abatement,  if, 
on  measurement,  the  lands  were  less  than  the  quantity 
mentioned  in  the  lease. 

Plaintiff  in  this  case  is  a  purchaser  of  a 
howala  tenure  sold  for  arrears  of  rents,  and 
sued  his  landlord  under  Section  18  of  Act  X. 
of  1859  in  the  CoUectorate  for  abatement,  on 
the  ground  that,  on  measuring  the  lands,  they 
were  found  to  be  less  than  the  quantity  men- 
tioned in  the  lease  by  which  the  tenure  was 
originally  created. 

Both  the  Lower  Courts,  on  being  satisfied 
that  the  lands  now  held  by  the  plaintiff  are 
actually  less  than  the  quantity  represented  in 
the  original  lease,  decreed  the  claim. 

The  defendant  has  specially  appealed  to 
this  Court. 

The  howala  is  a  permanent  tenure,  and  the 
plaintiff  is  in  no  better  situation  than  the 
original  tenant  to  whom  the  lease  was  first 
granted.  The  tenant  is  bound  to  abide  by 
the  terms  of  the  lease ;  and,  if  he  cannot  show 
that  he  has  any  legal  title  to  claim  any  abate- 
ment, he  cannot  obtain  a  decree  for  it.  It  is 
true  that  all  cases  for  abatement  must,  under 
Section  23  of  Act  X.,  be  brought  in  the  Col- 
lector^te.  But  the  plaintiff  has  no  right  under 
Section  1 8  to  abatement,  simply  because  the 
lands,  on  measurement,  are  now  found  to  be 
less  than  the  quantity  represented  in  the 
original  lease.  The  terms  of  the  lease  are 
against  any  such  rights.  The  lease  distinctly 
provides  for  a  proportionately  larger  amount 
of  rent  being  imposed,  if,  on  measurement, 


the  lands  are  found  to  exceed  the  quantity 
mentioned  in  the  lease.  The  mention  of 
this  right  of  the  defendant  excludes  the  right 
of  the  tenant  to  claim  any  deduction,  if  the 
lands  are  found  to  be  less.  The  contract  was 
to  take  the  lease  on  condition  of  paying  so 
much  for  the  lands,  taking  them  for  the  pur- 
poses of  the  payment  and  calculation  of  rents 
to  be  As  much  as  described  in  the  lease,  with 
a  reservation  in  favor  of  the  landlord  regard- 
ing his  right  to  claim  an  increased  rent  if  he 
can  show  that  lands  more  than  the  quantity 
so  fixed  in  the  lease  are  actually  held  by- the 
ryot.  In  such  a  state  of  things,  and  with 
out  showing  that  the  decrease  has  occurred 
subsequent  to  the  granting  of  the  lease,  or 
otherwise  than  by  the  fault  of  the  lessee,  the 
plaintiff  is  not  entitled  to  obtain  any  decree 
for  abatement.  We  accordingly  decree  the 
appeal  of  the  defendant  with  costs,  and  dis- 
miss the  claim  of  the  plaintiff,  and  reverse 
the  decision  of  both  the  Lower  Courts  with 
costs. 


The  17th  February  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Puisne  Judges. 

Enhancement — Notice  of— Jurisdiction. 

Case  No.  2473  o^  ^8^4  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dacca,  dated  the  2nd  June  1864, 
affirming  a  decision  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  20th 
February  1864. 

Mothoora  Nath  Koondoo  (Defendant), 

Appellant, 

versus 

Mr.  R.  C.  Bell  (Plaintiff),  Respondent. 

Baboos  Chunder  Madhuh  Ghose  and  Sree-.' 
nath  Banerjee  for  Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondent. 

A  suit  for  enhancement  is  liable  to  be  dismissed  if 
broug^ht  in  Jessore  in  respect  of  lands  situate  in  Furreed- 
pore. 

Under  Section  163,  Act  X.  of  1859,  a  Collector  cannot 
issue  a  notice  of  enhancement  in  respect  of  lands  not 
situate  within  his  jurisdiction. 

In  this  case  notice  of  enhancement  under 
Section  13  of  Act  X.  of  1859  was  served 
through  the  Collector  of  Furreedpore ;  and  the 
case  of  the  landlord  for  obtaining  a  kuboo- 
leut  for  arrears  of  rent  at  the  enhanced  rates 
demanded  by  that  notice  was  tried  by  the 
Collector  of  Jessore.    No  objection,  on  the 
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score  of  jurisdiction,  was  taken  by  the  de- 
fendant, the  special  appellant,  in  the  Court 
of  first  instance,  though  he  urged  the  same 
before  the  Lower  Appellate  Court  when  he 
appealed  against  the  decree  awarded  against 
him.  The  Lower  Appellate  Court  does  not 
appear  to  have  tried  this  objection.  The 
respondent  urges  that  the  lands  are  situated 
within  the  jurisdiction  of  the  Jessore  Court; 
and  it  is  the  contention  of  the  defendant  that 
they  lie  in  Furreedpore,  though  they  form 
portion  of  some  estate  paying  revenue  in  the 
Collectorate  of  Jessore.  Now,  even  if  the 
allegation  of  the  plaintiff  be  correct,  his  case, 
as  far  as  it  is  based  upon  the  notice  served 
by  a  Collector,  who,  under  Section  163  of 
Act  X.  of  1859,  had  no  jurisdiction  to  issue 
any  such  notice  of  enhancement  of  rents  re- 
garding lands  not  situated  within  his  juris- 
diction, must  fall ;  but,  as  even,  irrespective 
of  the  notice,  the  respondent  is  entitled  to 
obtain  a  decree  under  which  he  may  recover 
the  enhanced  rents  as  may  be  fixed  subse- 
quent to  the  date  of  that  decree,  it  is  neces- 
sary to  remand  the  case  to  decide  whether 
the  lands  are  situated  in  Furreedpore  or 
Jessore.  We  accordingly  remand  the  case 
to  the  Lower  Appellate  Court  to  try  this  issue. 
If  it  finds  that  the  lands  are  fto^  situated 
within  Jessore,  the  plaintiff's  case  should  be 
dismissed,  and  if  it  is  found  that  the  lands 
are  situated  in  Jessore,  and  so  the  case  was 
rightly  brought  there,  it  should  then  proceed 
to  act  upon  the  other  objection  of  the  appel- 
lant— that  is,  that  the  notice  was  issued  by  a 
Collector  who  had  no  jurisdiction — and  decide 
the  case  upon  the  merits. 


The  17th  February  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Puisne  Judges. 

Jurisdiction  (of  Civil  Court)— Right  to  collect 
rents  as  a  sharer. 

Case  No.  2588  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
James  Reillyj  Principal  Sudder  Ameen  of 


Dinageporey  dated  the  I'jth  June  1864,  re- 
versing a  decision  of  Baboo  Bhyrub  Chunder 
Mittery  Mounsiff  of  that  Districif  dated  the 
2gth  September  i86j, 

Hurro  Chunder  Roy  (Defendant), 
Appellant, 

versus 

Obhoy  Chunder  Sircar  and  others  (Plaintiffs), 

Respondents, 

Mr.  A.  F,  Ling  ham  and  Baboo  Baneenaih 
Base  for  Appellant. 

Baboos  Kishen  Dyal  Roy  and  Issur  Chunder 
Chuckerbutty  for  Respondents. 

The  Civil  Court  has  jurisdiction  in  a  suit  which  in- 
volves the  right  to  collect  rents  as  a  sharer  or  represen- 
tative of,  or  deriving  from,  a  sharer,  and  "the  dedsion 
of  which  depends  on  proof  of  certain  alleged  partition. 

In  this  case  there  are  three  pleas  urged 
before  us : — 

1.  That  the  Civil  Court  had  no  juris- 
diction. 

2.  That  a  copy  pi  likun  or  hutwara  w*as 
not  admissible. 

3.  That  the  roka  was  not  stamped. 

The  first  plea,  we  are  clearly  of  opinion, 
is  untenable.  The  real  contention  in  this 
case  is  of  a  civil  nature — /.  ^.,  the  right  to 
collect  rents  as  a  sharer,  or  representative 
of,  or  deriving  from,  a  sharer.  The  decision 
of  the  case  depended  on  proof  of  a  certain 
alleged  partition  defining  particular  shares. 

The  second  plea  is  untenable^  for  the 
Lower  Appellate  Court  distinctly  states  that 
the  special  appellant,  defendant,  "has  not 
disputed  them,"  /.  ^.,  copy  of  the  likun  or 
butwara  paper. 

On  the  third  plea,  we  need  only  remark 
that  it  is  not  shown  to  have  been  urged  to 
the  Lower  Appellate  Court  as  a  point  of 
special  appellant's  case  on  which  he  relied 
for  the  affirmation  of  the  first  Court's  deci- 
sion. 

Under  these  circumstances,  we  dismiss  this 
special  appeal  with  costs. 
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The  1 8th  February  1865. 
Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Enhancement — Ryots  holding:  over  after  expiry 
of  lease — Summary  suit  —  Notice  of  enhance., 
ment  under  Regulation  V.  of  z8i2. 

Case  No.  99  of  1862  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by  Mr, 
y,  G,  Howell^  Deputy  Collector  of  Tirhoot, 
dated  the  21st  December  i86i, 

Mr.  George  Tommy  (Defendant),  Appellant, 

versus 

Soobba  Kurim  Lall  (Plaintiff),  Respondent, 

Mr,  R,  T,  Allan  for  Appellant. 

Baboo  Ki'shen  Succa  Mookerjee  for 
Respondent. 

Suit  laid  at  Rs.  10,500. 

A  ryot,  who  holds  over  after  the  expiry  of  his  lease 
in  spite  of  his  landlord,  is  liable  to  pay  at  thte  rpites 
current  for  the  same  kind  of  lands  in  the  village.  The 
sunomary  suits  brought  by  the  landlord  demanding  rent 
at  those  rates  were  held  to  be  sufficient  notice  of 
enhancement  under  Regulation  V.  of  1S12. 

The  defendant  held  a  lease  of  the  villages 
of  Nurlochunpore,  Mooda,  and  Mohunpore 
Mooda  from  the  plaintiff.     The  lease  expired 
in  1254,  but  the  defendant  continued  to  hold 
possession    of    a    certain    quantity    of   the 
lands  comprised  in  those  villages.    Plaintiff 
brought   summary  actions  to  recover  rents 
ait  the  village  rates  from  the  defendant,  and 
succeeded   in  obtaining   decrees  ;   but  the 
summary  decrees  were  reversed  on  technical 
grounds  by  suits  brought  in  the  Civil  Courts, 
wliich    held   that  the   Collector  had    acted 
without    jurisdiction   in   giving  decrees   for 
rent  in  excess  of  the  amount  paid  in  the  pre- 
vious year.     Ultimately  the  plaintiff  brought 
the  present  lOCtion,  claiming  the  rents  from 
1255  to  the  ten  anna  kist  of  1258,  amount- 
ing,   with    interest,    to    Rs.    10,500-9,    but 
the  suit  was  dismissed,  the  Deputy  Collec- 
tor  considering   that    a   suit    for    damages 
should  have  been  brou^t  in  the  Civil  Court. 
An  appeal  was  preferred  to  thfs  Court,  on 
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the  ground  that  the  case  was  one  cognizable 
by  the  Collector  under  Act  X.  of  1859,  and 
this  Court,  on  29th  June  1861,  held  that 
there  was  no  valid  reason  for  refusing  to 
entertain  the  suit  under  that  Act,  and  at  the 
same  time  indicated  the  points  which  were  to 
be  tried  -.—firsts  ihe  quantity  of  land  in  the 
occupation  of  the  defendant ;  and,  s^condly^ 
the  rate  to  be  paid  for  it.  An  Ameen  was 
deputed  to  ascertain  the  area  inthedefendant's 
possession,  and  the  rates  current  in  the  neigh* 
bourhood.  From  his  report  it  appears  that, 
of  315  beegahs  15  cottahs,  222  beegahs 
were  cultivated  by  defendant  from  1255  to 
1257  in  indigo,  and  in  1258  oats  and  other 
crops  were  grown  on  the  land ;  58  beegahs 
19  cottahs  were  sown  with  indigo  by  the 
ryots  in  1257,  2  beegahs  in  sugar-cane,  2 
beegahs  had  thatching  grass,  and  15  bee- 
gahs 10  cottahs  were  left  fallow,  and  were 
used  for  pasturage.  The  Ameen  then  gave 
two  sets  of  rates  said  to  be  current  in  the 
village  and  its  neighbourhood,  one  set  being 
considerably  higher  than  the  other ;  and  he 
came  to  the  conclusion  that  the  lower  rgtes 
were  correct  and  current.  The  Deputy 
Collector  rejected  the  rates  fixed  by  the 
Ameen,  and  gave  plaintiff  a  decree  for  the 
amount  claimed  by  him,  and  an  appeal  has 
now  been  preferred  against  that  decision. 

The  question  before  us,  therefore,  is  sim- 
ply this — what  is  the  area  in  the  possession 
of  the  defendant,  ai.d  at  wlyt  rates  is  he  to 
pay }    The  area  has  been  ascertained  by  the 
Ameen' s  investigation,  and  no  exception  has 
been  taken   to   it  before  the  Lower  Court. 
We  therefore  accept  that  report  as  correct  in 
regard  to  the  area — viz.,  315  beegahs  15  f:pt- 
tabs  being  in  the    defendant's    possession. 
With  regard  to  the  rates,  we  find  ihac  the 
plaintiff,  in  addition  to  the  local  investigation, 
has  produced  evidence,  oral  and  documentr 
ary,  to  prove  that  the  higher  set  of  rates  is 
current  in  the  village,  and  we  see  no  ground 
for  differing  from  the  opinion  of  the  Deputy 
Collector  in  this  point,  and  we  further  find 
that  these  rates  were  decreed  in  all  the  sum- 
mary suits  brought  by  plaintiff,  and,  though 
the  decisions  themselves  were  set  aside  on 
technical  grounds,   the   rates  were  not  im- 
pugned by  the  Principal  Sudder  Ameen  who 
disposed    of    these    cases.     The   defendant 
stales  that  he  is  willing  to  pay  at  the  rate 
he  did  when  he  held  the  lease,  and  urges 
thai,  as  no  notice  under  Regulation  V.  of  181 2 
was   served  upon  him  that  the  plaintiff  in- 
tended to  demand  higher  rates,  he  cannot  be 
held  liable  for  higher  rent  than  that  he  had 
hitherto  paid.    As,  however,  the  lease  had 

67-a 


74 


ActX. 


THE  WEEKLY   REPORTER. 


Rulings.         [Vol.  II. 


expired,  and  the  defendant  held  on  in  spite 
of  the  plaintiff,  and  would  not  give  up  the 
land  in  dispute,  we  think  that  plaintiff  is 
entitled  to  recover  from  him  at  the  rates 
current  for  similar  lands  in  the  village  ;  and, 
as  for  notice,  we  think  that  the  several 
summary  suits  brought  by  plaintiff  demand- 
ing rent  at  those  rates  are  a  sufficient  notice 
to  warrant  the  Court  giving  plaintiff  a  decree 
for  rent  at  the  rate  he  has  demanded.  Under 
this  view  \A  the  case,  we  dismiss  the  appeal 
with  costs. 


The  1 8th  February  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Puisne  Judges, 

Presumptioii  of  Occupancy  from  Permanent  Set- 
tlement— ^Annulled  by  temporary  lease — No- 
minal reduction  no  variation. 

Case  No.  2567  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
F»  C,  FowlCt  Judge  of  Rungpore^  dated  the 
loth  June  1864^  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District,  dated 
the  i6th  March  1864. 

Ramnitno  Sircar  (Defendant),  Appellant^ 

versus 

Chunder  Mookhee  Dabea  (Plaintiff), 
Respondent, 

Baboo  Rajendro  Coomar  Seal  for  Appellant. 

Baboo  Kishen  Dyal  Roy  for  Respondent. 

A  nominal  reduction  in  th«*  jumma  of  i  anna  and  3 
pies,  and  that  too  in  the  ryot's  favour,  is  not  a  variation 
that  deprives  him  of  the  benefit  of  the  presumption 
created  by  Section  4,  Act  X.  of  1S59. 

The  special  plea  of  having  held  from  before  the 
Decennial  Settlement  is  not  indispensable  to  entitle 
the  ryot  to  the  benefit  of  the  presumption. 

The  admission  involved  in  the  acceptance  of  a  five- 
years*  temporary  kubooleut  annuls  the  presumption 
above  referred  to  of  a  fixed  tenure  from  before  the 
Decennial  Settlement. 

In  this  case  plaintiff  sued  to  enhance  de- 
fendant's rent.  Plaintiff's  case  was  that  de- 
fendant did  not  pay  fair  and  adequate  rates 
for  his  land ;  that  defendant  had  given  a 
kubooleut  from  1261  to  1265,  which  showed 
a  variation  from  his  former  rent  to  the  extent 
of  one  anna  and  three  pies  ;  and  that,  as  the 
period  of  thav  kubooleut  had  expired,  and 
plaintiff  had  allowed  defendant  to  hold  over 


during  the  interval  since  1265,  still  it  was 
done  of  grace,  not  of  right,  and  plaintiff  could 
now  sue  to  enhance. ' 

The  defendant's  case  was  that  he  had 
held  as  a  purchaser  in  1220.  From  that  to 
the  present  lime,  with  the  nominal  and  not 
real  variation  above  mentioned  in  the  kuboo- 
leut, and  that  before  defendants  purchase, 
the  tenure  was  "  from  before  held  bv  defend- 
ant's  predecessors  at  a  fixed  rate." 

The  Lower  Appellate  Court  found  on  these 
pleadings  and  the  evidence  that  the  kuboo- 
leut of  1 261  was  genuine ;  that  the  variance 
of  one  anna  and  three  pies  in  that  kubooleut 
was  only  nominal ;  that  the  defendant  had 
held  at  fixed  rates  for  more  than  twenty 
years,  and  was  accordingly  entitled  to  the 
presumption  under  Section  4,  Act  X.  of  1859 ; 
and  that,  therefore,  plaintiff  could  not  en- 
hance the  defendant's  rents. 

In  special  appeal  it  is  urged  by  plaintiff : — 

ist.  That  the  jumma  in  the  kubooleut 
varied  by  a  reduction  of  Qpe  anna  and  three 
pies,  and  that  was  sufficient  to  alter  its  fixed 
character. 

2nd,  That,  in  order  to  have  any  benefit 
under  Section  4,  Act  X.  of  1859,  defendant 
should  have  specially  pleaded  that  he  held 
from  before  the  Decennial  Settlement;  and 
the  case  of  Reajoonissa,  30th  November 
1863,  is  cited  in  support  of  this. 

^rd.  That  the  acceptance  of  the  kuboo- 
leut for  a  five-years'  lease  showed  the  vari- 
able character  of  the  tenure. 

The  first  plea  is,  in  our  opinion,  unten- 
able. The  variance  was  a  reduction  in  defend- 
ant's favor  and  nominal  only. 

The  second  plea  is  one  also,  we  think,  un- 
tenable, for  the  reasons  stated  in  the  judg- 
ment of  the  4th  Bench  of  27th  January 
1863,  Mun  Mohun  Ghose,  appellant. 

On  the  third  plea,  however,  we  think 
that  the  admission  involved  in  the  accept- 
ance of  a  five-years*  temporary  kubooleut 
annuls  the  presumption  of  a  fixed  tenure 
from  before  the  Decennial  Settlement,  such 
as  is  contemplated  by  Section  4,  Act  X.  of 
1859. 

On  this  ground  we  decree  this  special 
appeal  with  costs. 


The  20th  February  1865. 

Present  : 

The  Hon'ble  W,  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Puisne  Judges. 

No  appeal  from  order  of  Deputy  Collector  in 
execution  of  decree  lor  rent. 
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No.  613  of  1864  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  ^udge  ofRajshahye^  dated  the  20th  A  ugust 
1864,  reversing  an  order  passed  by  the  Collec- 
tor of  that  District t  dated  the  ijfh  May  1864, 

Rajah  Judoo  Bhoosun  Deb  Roy  (Decree- 
holder),  Appellant, 

versus 

Chunder  Coomar  Roy  (Judgment-debtor), 

Respondent, 

Baboo  Dwarkanath  Mitter  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungs hee  Dhur 
Sein  for  Respondent. 

From  an  order  passed  'by  a  Deputy  Collector  in  exe- 
cution of  a  decree  for  rent,  there  is  no  appeal  to  the 
Ziliah  Judgfe. 

The  petitioner  has  obtained  from  the  De- 
puty Collector,  in  execution  of  a  decree  for 
rents  against  a  farmer,  an  order  to  oust  a 
person  who  had  purchased,  at  a  sale  by  the 
Official  Assignee,. the  rights  and  interests  of 
the  aforesaid  lease-holder  in  the  said  farm. 
It  is  said  that,  previous  to  the  institution  of 
the  case  by  the  petitioner,  this  farmer  had  be- 
come an  insolvent,  and  had  made  over  all  his 
properties  to  the  Assignee,  who  had  seized  the 
property  before  the  sale. 

It  has  already  been  ruled  by  a  former  de- 
cision of  another  Divisional  Bench  of  this 
Court,  dated  9th  January  1865  (reported  at 
page  10,  part  2,  Volume  II.,  Weekly  Reporter), 
that,  from  an  order  passed  by  a  Deputy  Col- 
lector in  execution  of  a  decree  for  rents,  there 
is  no  appeal  to  the  Ziliah  Judge. 

We  accordingly  reverse  with  costs  the 
order  of  the  Lower  Appellate  Court,  and  de- 
cree the  appeal  with  costs. 


The  2 1  St  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover» 

Puisne  Judge, 

Jurisdiction— Suit  by  Putneedar  for  khas  pos- 
session ag'ainst  tenant  who  has  sold  his  rights 
and  interests  to  a  third  party. 

Case  No.  1596  of  1863. 

Special  Appeal  from  a  decision  passed  by  Mr,  J, 
E,  S,  Li  Hie,  Judge  of  Hooghly,  dated  the  30th 
June  1862,  affirming  a  decision  passed  by 
Baboo  Kishen  Chunder  Chowdhry,  Moonsiff 
ofthat^Districtf  dated  the  28th  September  1861, 


Kedar  Monee  Dasseeand  another(Defendants), 

Appellants^ 


versus 


Chunder  Coomar  Roy  (PlaintiflF),  Respondent. 
Mr.  R,  T,  Allan  for  Appellants. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondent. 

A  suit  by  a  putneedar  to  recover  khas  possession  of 
land  against  a  tenant  who  has  sold  his  rig^nts  and  inter- 
ests to  a  third  party  is  cognizable  only  by  a  Revenue 
Court,  under  Clause  5,  Section  23,  Act  A.  of  1859. 

This  was  a  suit  which  was  thus  framed 
in  the  plaint — that  the  plaintiff  is  the  put- 
needar ;  that  the  first  defendant  was  his  ten- 
ant, and  held  a  dur-mourosee  tenure  ;  that^ 
on  the  plaintiff  hearing  that  the  defendant 
alleged  in  a  petition  to  the  Collector  that  he 
had  sold  his  rights  and  interests  in  the  tenure 
to  a  third  party,  the  plaintiff  brings  a  suit  to 
recover  khas  possession,  inasmuch  as  the 
tenant  had  no  right  to  alienate.  The  pur- 
chaser is  made  a  defendant,  but  possession 
is  not  asked  from  his  hands. 

We  think  that  this  is  a  suit  which  falls 
within  the  provisions  of  Clause  5,  Section 
23,  Aft  X.  of  1859,  and  that  the  Civil  Court 
had  no  jurisdiction.  If  the  ryot  is  liable 
to  ejectment  for  a  breach  of  the  conditions 
of  his  lease,  the  question  must  be  tried  under 
the  aforesaid  Act,  and  no  other  Court  can 
take  cognizance  of  such  an  action. 

The  appeal  must  be  decreed,  and  the  deci- 
sion of  Ihe  Judge  reversed  with  costs  and 
interest. 


The  22nd  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Evidence  (of  rent  paid)— Factory  books 
»  (sworn  to  by  Manag^er). 

Case  No.  1076  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr,  C. 
S,  Belli t  Judge  of  RajshahyCf  dated  the  2nd 
February  1864,  reversing  a  decision  passed  by 
Baboo  Poorno  Chunder  Banerjee,  Deputy  Col* 
lector  of  that  District ^  dated  the  20th  January 
1862, 

Kalee  KantMojoomdar  and  others  (Plaintiffs), 

Appellants, 

versus 

Messrs.  R.  Watson  and  Co.  (Defendants), 

Respondents, 

Baboos  Kishen   Succa  Moo^erjee  and  Sree* 
nath  Doss  for  Appellants. 
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Mr.  R,  T.  Allan  for  Respondents. 

The  account-books  of  a  factory  regularly  sworn  to  by 
the  manager  are  legal  evidence  of  payment  of  rent. 

This  case  was  remanded  by  the  High 
Court  on  the  6th  September  1863,  with 
directions  to  adjudicate  on  the  evidence 
adduced  in  support  of  the  payment  of  rent 
by  the  Messrs  Watson. 

The  Judge  has  now  done  so.  He  look 
^he  evidence  of  the  inanager  of  the  factory, 
and  examined  the  account-books  for  the  years 
during  which  the  payments  were  alleged  to 
liave  been  made,  and  on  this  evidence  found 
for  the  defendant,  who  is  now  the  special 
respondent  before  us. 

The  only  point  urged  in  special  appeal  is, 
that  there  was  no  legal  evidence  to  justify 
this  finding. 

We  see  no  reason  to  inteifere.  The 
account-books  of  the  factory  were  regularly 
sworn  to  by  the  manager,  and  by  them  the 
payment  of  the  rent  claimed  was  c  stablished. 
There  can  be  no  doubt  that  this  was  per- 
fectly legal  evidence,  and  the  Jud^-e  has  held 
it  to  be  sufficient  evidence. 

With  the  latter  point  we  have  nothing  to 
do  in  special  appeal.  It  is  enough  that  the 
evidence  was  legal  evidence  to  necessitate 
our  dismissing  this  special  aj  peal  with 
costs. 


The  27th  February  1865. 

Present  : 

The  Hou'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Jurisdiction  may  be  qvei^oned  at  any  sta^e. 


Case  No.  1087  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr.  F, 
B,  Simson,  Judge  of  Jessore,  dated  the  18th 
February  1864,  reversing  a  decision  passed  by 
BaboQ  Jugger  Nath  Pershad  Banerjee,  Offi- 
ciating Deputy  Collector  of  that  District, 
dated  the  14th  January  186 j. 

Sushteebur  Mookerjee  and  another  (Plaintiffs), 

AppellanlSy 

versus 

Mr.  H.  Mackenzie  (Defendant),  Respondent. 

Baboo  Khetter  Mohun  Mookerjee  for 
Appellants. 

Baboo  Banee  Madhub  Bannerjee  for 
Respondent. 

An  objection  that  the  suit  is  barred^  and  that  the 
Court  has  therefore  no  jurisdiction,  may  be  taken  at 
any  stage  of  a  case. 

This  is  a  suit  for  rent.  The  lease  expi^ 
ed  in-  1264  admittedly.  The  suit  is 
brought  on  the  31st  July  1862.  The  suit 
is,  therefore,  clearly  barred  under  Section 
32,  Act  X.  of  1859.  It  may  be  that  the 
defendant  did  not  raise  the  plea  in  bar ;  but 
as  the  plaint  clearly  shows  that  the  claim 
is  baried,  and  as  there  are  rulings  of  this 
Court  that  the  question  being  one  of  juris- 
diction can  be  taken  at  any  stage  ot  the 
case,  we  must  dismiss  this  appeal.  It  is 
needless  to  remand  a  case  for  further  evi- 
dence when  it  is  patent  in  the  plaint  itself 
that  the  claim  is  barred. 

Dismissed  with  costs  and  interest. 
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The  loth  March  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton- 
Karr,  Puisne  Judges, 

Revival  of  suit — Reversal  of  orig'iiial  decree — In- 

tervenor. 

Case  No.  480  of  1864  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  passed  by  the 
Judge  of  Mymensingh,  dated  the  ^th  June 
1864^  reversing  an  order  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  14th 
January  1864, 

Diinkoo  Dull,  alias  Kalee  Dutt  (Judgment- 
debtor),  Appellant^ 

versus 

Goluck  Mohun  Chowdhry  (Decree-holder), 

Respondent, 

Bahoos  Prosunno  Coomar  Sein  and  LuUeet 
Mohun  Sein  for  Appellant. 

None  for  Respondent. 

The  defendant  applied,  under  Section  5S,  Act  X.  of 
185^,  for  the  revival  of  a  suit  decreed  ex  partem  and 
notice  was  served  on  the  plaintiff  to  appear  in  support 
of  his  decree.  On  the  day  appointed,  neither  party 
appeared,  and  the  Deputy  Collector,  after  refusing  to 
enter  into  the  claim  of  an  intervenor,  struck  off  the  case, 
declaring  the  original  decree  cancelled. 

HSLD  that  the  Deputy  Collector  was  right  in  not 
%.OMif(,  into  the  claim  of  an  intervenor  at  that  stage,  but 
that  he  acted  contrary  to  law  in  cancelling  the  original 
decree  till  after  the  defendant  had  satisfied  him  that 
^ere  were  good  and  sufficient  grounds  for  reviving  the 
suit  before  reversing  the  original  decree,  whether  the 
plamtif!  was  present  or  absent. 

Plaintiff  brought  a  suit  for  rent,  and 
obtained  an  ex-parte  decree.  The  defendant, 
under  the  provisions  of  Section  58,  Act  X. 
of  i859>  applied  for  a  revival  of  the  suit, 
and  notice  was  served  on  the  plaintiff  io 
appear  in  support  of  his  decree.  On  the  day 
appointed,  neither  the  defendant  nor  the 
plaintiff  appeared  ;  and  the  Deputy  Collector 
look  up  the  case,  and,  refusing  to  enter  into 
the  claim  of  an  intervenor,  at  once  struck 
off  the  case,  declaring  the  original  decree 
cancelled. 

The  Deputy  Collector  was  quite  right  in 
not  going  into  the  claim  of  an  intervenor 
at  that  stage  of  the  proceedings.  But  we 
think  he  acted  altogether  contrary  to  law  in 
cancelling  the  original  decree  till  he  had 
admitted  the  review  after  the  defendant  had 
satisfied  him  that  there  were  good  and  suffi- 


cient grounds  for  the  revival  of  the  suit. 
The  fact  of  the  plaintiff's  absence  was  no 
sufficient  ground  for  the  reversal  of  the  ori- 
ginal decree,  passed  ii)  favor  of  the  plaintiff. 
If  the  defendant,  on  whose  application  the 
suit  was  sought  to  be  revived,  failed  to 
appear,  his  case  should  have  been  struck 
off,  and  the  decree  allowed  to  remain  intact. 

Had  he  appeared  on  the  day  appointed, 
and  had  plaintiff  failed  to  do  so,  still  the 
defendant  would  have  been  required  to  prove 
to  the  satisfaction  of  the  Court  that  there 
were  good  and  suflFcient  grounds  for  reviving 
the  case  before  the  decree  could  be  set  aside. 
We  think  the  order  passed  by  the  Deputy 
Collector  is  illegal ;  and,  therefore,  under 
the  proviaons  of  Section  35,  A61  XXIII. 
of  1 861,  we  reverse  it,  and  restore  the  de- 
cree of  the  plainiifif  Goluck  Mohun,  and 
confirm  the  order  of  the  Judge. 

The  special  appeal  is  dismissed. 


The  nth  March  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover 

Puisne  Judges. 

Jurisdiction— Suit  by  a  vendee  against  his  ven- 
dor's ryot 

Case  No.  2175  of  1864. 

Special  Appeal  from  a  decision  .passed  by  the 
Judge  of  Backergunge,  'dated  the  12th  May 
1864,  affirming  a  decision  passed  by  the  Moon^ 
siff  of  that  District,  dated  the  igth  Septem^ 
ber  i86j, 

Ufsnroodeen  (Defendant),  Appellant-, 

versus 

I  Akbur  All  Howaldar  and  others  (Plaintiffs), 

Respondents. 
Baboo  Bamachurn  Banerjee  for  Appellant. 
Baboo  Nil  Madhuh  Bose  for  Respondents. 

A  suit  ag'ainst  a  ryot  claiming'  to  hold  under  a 
pottah  from  the  same  party  from  whom  the  plaintiff 
claims  as  vendee  is  not  cognizable  under  kA  X.  of 
1859. 

The  special  appellant's  vakeel  is  not 
present.  We  have,  however,  looked  into, 
the  case,  and  find  that  special  appellant  is 
in  no  way  endamaged  by  the  absence  of  his 
pleader,  as  there  is  not  the  les^t  ground  of  his 
special  appeal. 
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The  objection  taken  is  that  the  suit  ought 
to  have  been  brought  under  Act  X.,  Section 
23,  Clause  6. 

This  section,  we  observe,  refers  to  suits 
to  recover  possession  of  land  from  which  a 
ryot  has  been  dispossessed  by  the  person  en- 
titled to  receive  rent  for  the  same. 

Now,  it  is  quite  clear  from  the  special 
appellant's  own  statement  that  he  is  only  a 
ryot  himself,  claiming  to  hold  the  land  under 
a  pottah  from  the  same  party  from  whom 
the  special  respondent  claims  as  vendee. 

In  no  case,  therefore,  would  the  case  be 
cognizable  under  Ad  X.  of  1859;  *^  ^^^^ 
have  been  brought  in  the  Civil  Court. 

For  the  rest,  the  Judge  has  found  as  a 
fact  that  the  special  respondent's  purchase  is 
proved,  and  that  the  pottah  set  up  by  the 
special  appellant  is  false. 

We,  therefore,  dismiss  the  special  appeal 
with  costs. 


The  1 6th  March  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  A.  G. 
Macpherson,  Puisne  fudges. 

Lease  of  Jungle  lands— Construction. 

Case  No.  328  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by  the 
Deputy  Collector  of  the  2^'PergunnahSj  dated 
the  ^oth  August  1864, 

Bharut  Chunder  Roy  and  others  (Defendants), 

Appellants, 

versus 

Issur  Chunder  Sircar,  on  behalf  of  Nawab 
Nazir  Siddi  Nazir  Ali  Khan  (Plaintiff), 

Respondent, 

Mr.  R,  T.  Allan  and  Baboos  Sreenatk 
Doss  and  Bhuggobutty  Churn  Ghose  for 
Appellants. 

Messrs.  G.  C.  Paul  and  A,  F.  Lingham  and 
Baboo  Ashootosh  Dhur  for  Respondent. 

Suit  laid  at  Rs.  22,483. 

The  defendant  held  under  a  lease  dated  1851,  which 

f>rovided  that  no  rent  should  be  claimable  for  jung^Ie 
ands  until  they  had  bron  enjoyed  rent-free  for  twelve 
years.  Held  that  the  rent-free  possession  contem- 
plated was  not  a  possession  for  the  twelve  years  imme- 
diately following  1851,  but  for  twelve  yc^vs  generally ; 
and  that,  in  a  suit  for  rent  for  1S63,  the  defendant 
was  entitled  to  plead  that  he  had  not  had  possession 
rent'free  for  twelve  years. 

This  is  a  stit  for  rent  under  Clause  4  of 
Section  23  of  Act  X.  of  1859. 


The   plaintiff  (who   is  the  respondent  in 
this  Court)  in  1851  purchased  certain  Soon- 
derbun  lots  from  the  Nawab  Nazim  of  Moor- 
shed  abad,  who  had  obtained  a  grant  from 
Government  on  the  nth  of  June  1851 ;  the 
Nawab  had  given  the   defendant  (now  the 
appellant)  a  pottah,  or  rather  an  amulnamah, 
of  some  of  the  lands  comprised  in  the  grant. 
The  pottah  states  that  the  lands  contained 
in  all  42,000  beegahs,  and  continues  "fixing 
"  the  rate  at  12  annas  a  beegah  for  the  cleared 
"  lands,  and  10  annas  a  beegah  for  the  jungle 
"  lands,  after  holding  the  latter  rent-free  for  a 
*'  period  of  twelve  years  from  1852  to  i862,and 
"  offering  to  pay  rent  for  the  lands  now  co- 
"  vered  with  jungle  from  the  year  1863,  cor- 
"  responding  to  1270,  B.  S."     The  appellant 
then    agrees    to   clear    the    jungle   in  five 
years,  and  to  take  it   as   a  fact,  until  an 
accurate  measurement  could  be  made,  that 
there    were     10,424     beegahs    of    cleared 
lands,  which  were  to  be  paid  for  from  the 
first   at    the  rate    of    12    annas.    And  the 
pottah  or  amulnamath    concludes  with  the 
following  paragraphs:-  "Within  six  monthfi 
"from    this    date    in    your    presence   the 
"lands  cleared  and  cultivated  up  to  1275," 
which  was  the  year  prior  to  that  in  which 
the  agreement  was  made,   "shall  be  mea- 
"  sured  by  an  Ameen,  and  whatever  quantity 
"  of  hastl  lands  may  be  ascertained  to  exist 
"  in    excess  of  the   aforesfaid   conditionally 
"  settled  jumma,  you  will  pay  rents  for  such 
"  excess  quantity,  at  the  said  rate  of  twelve 
"  annas ;  and,  if  it  be  found  less,  you  will  ob- 
"  tain  an  abatement  of  the  said  conditionally 
"settled   jumma  at  that  rate.     Out  of  the 
"  aforesaid  '42,600  beegahs,  whatever  quanti- 
"ly  of  land  may  be   ascertained    in  your 
"presence  by  a  measuring  Ameen  to  have 
"been  cultivated  up  to  1257,  B.  S.,  of  such 
"  quantity  at  twelve  annas  a  beegah ;  and  of 
"  the  remaining  jungle  land  after  the  aforesaid 
"  twelve  years'  rent-free  holding  in  1270,  B, 
"  S.,  at  10  annas  a  beegah,  a  Permanent  Seltle- 
"  ment  will  be  effected  with  you." 

Under    this    pottah,    or  amulnamah,  the 
appellant  was  put  in  possession  ;  but,  in  April 

1852,  he  was  turned  out  by  one  Terry,  who 
had  obtained  an  atvard  in  his  favor  in  a  case 
brought  under  Act  IV.  of  1 840.  The  title  set 
up  by  Terry  was  adverse  to  that  of  the 
respondent,  who  accordingly  at  once  institut- 
ed proceedings  to  establish  his  rights,  and  to 
recover  possession  of  the  lands  from  which 
the  appellant  had  been  evicted.     In  March 

1853,  these  proceedings  terminated  amica- 
bly, the  respondent  and  Terry  having  comf- 
to  a  compromise,  under  the  terms  of  whid» 
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the  respondent  was  restored  to  possession  of 
the  lands  in  question.     The  appellant,  how- 
ever, was  not  replaced  in  possession  ;  and,  in 
December  1853,  ^^®-  respondent  gave  a  fresh 
pottah  of  these  same  lands  to  one  Nundo- 
lall,  who  (or  those  claiming  under  whom) 
remained  in  possession  down  to  i860.     In 
the   latter   part  of  that  year,  the  appellant 
came  forward  and  instituted  a  suit  \n/ormd 
pauperis  against  the  respondent,  Nundolall, 
and  Terry,  the  object  of  the  suit  being  to 
recover  khas  possession   under   the    pottah 
which  had  been   granted  to  him  in   1851, 
with  wasilaty  "  together  with  damages  and 
interest  from  all  the  defendants."     He  suc- 
ceeded in  making  good  his  claim,  and  got 
a  decree  for  possession  with  wasilat.     This 
decree,  which  was  given  in   August   1862, 
was  confirmed  by  this  Court,  on  appeal,  in 
December  1863  ;  and  the  appellant  was  put 
in  possession  in  November  1862.     The  re- 
spondent subsequently  got  a  decree  for  the 
rent  of  the  hasil  lands  for  the  months  of 
1269,  during  which  the  appellant  had  pos- 
session.    The  appellant  then  sued  for  abate- 
ment of  rent,  on  the  ground  that  the  quan- 
tity of  hasil  lands  was  less  than  the  quantity 
given  in  the  pottah,  and  that  the  lands  ought 
to   have  been   measured,  &c.,  as   provided 
in  the  pottah.    This  suit  was   decided   by 
the  Court  in  favor  of  the  respondent,  but 
an  appeal  from'  that  decision  is  still  pending 
before  this  Court.     The  respondent,  in  July 
1864,  instituted  the  present  suit  to  recover 
the  rent  for  1270  of  both  the  hasil  and  the 
jungle  lands,  claiming  for  the  latter  at  the 
rate  of  10  annas  a  beegah,  the  rate  which,  as 
the  respondent  contends,  the  appellant  agreed 
to  pay  for  the  jungle  lands  from  the  year 
1270. 

The  appellant,  in  the  Court  of  first  in- 
stance, pleaded  that  he  was  not  liable  to  pay 
any  rent  whatever  for  the  jungle  lands,  be- 
cause he  was,  by  the  terms  of  his  pottah,  en- 
titled to  hold  those  lands  rent-free  for  twelve 
years,  which  he  had  not  done,  as  he  was  kept 
out  of  possession  by  the  respondent  and  his 
lessee  until  1269,  when  he  was  restored  to 
possession  under  the  decree  which  he  had 
obtained  ;  and,  as  regards  the  rent  of  the 
hasil  lands,  the  appellant  pleaded  that  a 
suit  for  rent  would  not  lie,  because  the 
quantity  of  hasil  land  had  not  yet  been 
ascertained  by  actual  measurement,  and  no 
final  settlement  of  them  had  been  made,  and 
further  that  the  real  quantity  of  hasil  lands 
did  not  exceed  3,700  beegahs,  and  thjft,  there- 
fore, there  could,  in  no  event,  be  a  decree  for 
the  rent  of  a  larger  quantity. 


The  Deputy  Collector  who  tried  the  case 
decided  that  the  appellant  was  liable  for  the 
rent  of  the  jungle  lands  at  the  rate  agreed 
upon.  The  Deputy  Collector  was  of  opinion 
that  the  agreement  between  the  parties  was 
that  the  appellant  should  hold  the  lands  rent- 
free  during  the  specific  years  named — viz.^ 
from  1 85 1  to  1862 — and  that  he  should  pay 
rent  for  them  in  any  event  from  the  year 
1263  to  1270;  and  he  held  that,  inasmuch 
as  it  was  no  longer  possible  that  the  appel- 
lant should  have  the  rent-free  occupation  for 
which  he  had  stipulated,  the  appellant  might 
have  a  claim  against  respondent  for  damages 
for  the  loss  he  had  sustained  by  being  kept 
out  of  possession,  but  that  he  could  not  re- 
fuse to  pay  the  stipulated  rent,  the  more 
especially  as  he  had  sued  possession  under 
the  pottah,  and  had  got  a  decree  for  it  with 
wasilat.  As  regards  the  hasil  lands,  the  ap- 
pellant was  also  held  liable  as  being  estopped 
from  raising  the  defence  which  he  wished  to 
raise  by  the  decision  against  him  in  the  suit 
for  abatement,  the  abatement  being  there 
claimed  on  exactly  the  same  grounds  as  those 
advanced  in  this  suit  for  exempting  him  from 
liability. 

From  this  decision  the  appellant  appeals, 
repeating  before  us  the  pleas  and  arguments 
which  he  urged  in  the  Lower  Court. 

We  think  that  the  decision  appealed  from 
is  wrong,  and  ought  to  be  reversed  so  far  as 
it  regards  the  jungle  lands.  It  appears  to 
us  that  the  rent-free  possession,  which  the 
parties  contemplated,  was  not  possession  for 
the  specific  years  185 1  to  1862,  but  for 
twelve  years  generally.  It  was  clearly  the 
intention  of  the  contracting  parties  that  no 
rent  should  be  payable  for  these  lands  until 
the  lessee  had  held  them  rent-free  for  twelve 
years.  The  lease  may  have  been  made  with 
reference  to  the  terms  of  the  grant  which 
the  lessor  had  of  the  lands  from  Government, 
and  which  provided  that  Government  might 
resume  the  lands,  if  not  cleared  according  to 
certain  conditions  prescribed,  by  the  year 
1864.  But,  nevertheless,  the  lease  substan- 
tially provides  that  no  rent  shall  be  claim- 
able for  the  jungle  lands  until  they  have 
been  enjoyed  rent-free  for  twelve  years.  In 
this  view  of  the  case,  the  decree  which  the 
appellant  got  in  his  suit  for  possession  does 
not  debar  him  from  raising  his  present  defence. 
It  is  to  be  observed,  moreover,  that,  although 
the  plaint  in  that  suit  claimed  '^  possession 
with  wasilat  and  damages,"  still  the  suit  was, 
in  fact,  merely  one  for  possession  and  wasilat. 
No  question  was  raised' as  to  any  damages 
save  wasilat  ;  and  the  wasilat  given  was  in 
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respect  of  the  hastl  lands  only,  the  jungle 
lands  not  being  included  at  all  in  the  calcu- 
lation. On  the  whole,  we  think  that  the  ap- 
pellant is  not  liable  for  the  rents  of  the 
jungle  lands  which  have  been  claimed  in  this 
suit,  and  the  decision  of  the  Deputy  Col- 
lector, so  far  as  it  relates  to  those  rents,  must 
be  reversed. 

As  regards- the  hasil  lands,  the  decision  of 
the  Lower  Court  will  be  confirmed.  The 
appellant  having  based  his  suit  for  abate- 
ment on  the  same  grounds  as  those  on  which 


he  now  resists  payment  of  the  rent  claimed, 
and,  the  abatement  suit  having  been  decided 
against  him,  the  matter  is  concluded  so  far 
as  this  suit  is  concerned.  The  decree  in  the 
abatement  suit  has  not  been  set  aside,  and 
the  fact  that  an  appeal  from  it  is  pending 
cannot  alter  its  effect  any  way. 

The  decree  of  the  Lower  Court  is  confirm- 
ed as  regards  the  hasil  lands ;  but  under  the 
circumstances  each  party  must  bear  his  own 
costs  of  suit  both  in  appeal  and  in  the  Lower 
Court. 
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The  23rd  March  1865. 

Present : 

The  Hon'ble  George  Loch  and  W.  S,  Seton- 
Karr,  Puisne  Judges. 

S«le  of  xemindary  rig^hts  by  Government— Re- 
lative position  of  purchaser  and  talookdars. 

Case  No.  361  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  of  Baboo  G.  G, 
Bose^  Deputy  Collector  of  Tipperah,  dated  yth 
June  1864. 

Obhoy  Churn  Roy  and  others  (Plaintiffs), 

AppellaniSy 

versus 

Rajah  Asanoollah  (Defendant),  Respondent, 

Baboos  Onoocool  Chunder  Mookerjee^ 
Dwarkanath  Miiter^  and  Romesh  Chunder 
Mitter  for  Appellants. 

Messrs.  R.  T,  Allan,  R.  E.  Twidale,  and 
C  Gregory  for  Respondent. 

The  Government,  as  auction-purchaser  of  the  zemin- 
dary  right  of  a  pergunnah,  having^  waived  all  rights  to 
cancel  the  tenures  of  the  talookdars,  and  having  admit- 
ted them  to  settlement  and  otherwise  recognized  their 
rights,  it  was  held  that  the  defendant,  a  purchaser,  could 
not  put  in  force  against  the  talookdars  any  rights  which 
his  vendor  had  waived. 

This  is  a  case  of  which  the  facts  are  very 
clearly  given  by  the  Deputy  Collector  in  his 
judgment. 

Certain  talooks,  of  which  the  plaintiffs  pos- 
sess the  one  in  dispute,  were  created  subse- 
quent to  the  Decennial  Settlement  in  Per- 
gunnah  Balda-Khal.  Government  became 
the  purchaser  of  the  zemindary  rights  in  this 
pergunnah  in  1835  and  1836,  and  afterwards 
concluded  a  settlement  with  the  above  talook- 
dars for  twenty  years  from  1242  to  1262. 

Settlements  for  shorter  periods  were  after- 
wards made,  and  the  last  expired  at  the  close 
of  Choitro  1269. 

About  eight  months  afterwards,  and  before 
any  settlement  had  been  renewed  with  the 
talookdars,  Government  sold  its  zemindary 
rights  in  this  property,  and  the  defendant  be- 
came the  purchaser.  On  this  the  plaintiff 
brings  bis  suit  under  Clause  6,  Section  23  of 

VoL  IL 


Act  X.  of  1859,  alleging  that  he  has  been 
ejected  by  the  defendant,  and  that  he  has  a 
right  to  be  restored  to  possession. 

The  Deputy  Collector,  rejecting  a  plea  that 
the  case  was  not  for  the  Revenue  but  for 
the  Civil  Courts,  has  ruled  that  the  talook- 
dar,  plaintiff,  has  not  been  in  possession  since 
the  commencement  of  the  year  1270,  inas- 
much as  the  Collector  had  then  prohibited 
the  ryots  from  paying  their  rents  to  the 
plaintiff ;  and  the  Lower  Court  has  further 
found  that,  in  the  kubooleuts  executed  by 
the  plaintiff  in  1242  and  1269,  there  was  no 
condition  entitling  them  to  renewal  of  the 
lease.  The  Court  has  also  ruled  that  the  set- 
tlement was  an  act  of  benevolence  on  the  part 
of  the  Government ;  and  that  the  defendant, 
purchaser  of  the  zemindary  rights  from  Go- 
vernment, is  not  bound  to  renew  or  continue 
the  same. 

We  have  heard  the  case  in  appeal  against 
this  ruling  very  fully  argued  by  Baboo 
Dwarkanath  Mitter  for  the  appellant,  and  by 
Mr.  Allan  for  the  purchaser  of  the  rights  of 
the  Grovernment. 

One  strong  contention  of  Mr.  Allan  has 
been  that  the  plaintiff  has  no  right  of  action 
against  the  defendant,  because  the  latter  has 
not  ejected  him.  The  Lower  Court,  he  ar- 
gues, has  found,  and  this  finding  is  not  dis- 
puted, that  the  plaintiff  had  no  practical  pos- 
session between  Choitro  1269  and  Aughran 
1 2  70,  a  space  of  eight  months ;  and  it  is  con- 
tended on  these  facts  that  the  ouster  was 
the  act  of  Government,  and  that  the  action 
will  not  lie. 


We  think  that  the  above  Argument,  how- 
ever ingenious  and  plausible  at  first  sight, 
is  no  bar  to  the  plaintiff's  suit.  The  pro- 
clamation of  the  Collector  is  nothing  more 
than  what  is  always  done  in  these  cases  at 
the  termination  of  one  settlement,  and  before 
the  commencement  of  another.  The  rights  of 
the  talookdars,  whatever  they  were  at  the 
sale  of  the  zemindary  rights  to  the  defendant, 
were,  we  find,  expressly  reserved  by  Govern- 
ment, on  a  petition  presented  on  their  behalf 
by  their  attorney.  We  can  only  admit  that 
these  talookdary  rights  were,  for  a  time,  in 
abeyance;  and,  if  the  plaintiff  sues  within  one 
year  after  ejectment,  as  he  has  done,  he  is 
in  time,  whether  he  brings  his  suit  against  the 
Government  or  against  the  defendant,  pur- 
chaser, who  stands  exactly  in  the  shoes  of 
Government. 
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In  this  view  we  think  the  action  does  lie ; 
and  we  have  now  only  to  consider  whether 
any  special  right  against  the  talookdars  was 
waived,  or  whether  any  promise  was  made 
in  their  favor  by  the  Government,  whereby 
the  defendant  would  be  barred. 

On  this  point,  stress  is  laid  on  some  letters 
and  proceedings  of  the  Revenue  Authorities 
of  1836  and  1839. 

By  the  letter  of  the  13th  of  February  1836, 
the  Board  of  Revenue  admitted  that  the 
talookdar,  though  not  specially  protected 
from  increase  or  assessment  after  a  sale  for 
arrears,  could  not  be  dispossessed  at  the  will 
of  the  purchaser ;  that  his  rights  '*  remained 
unimpaired ;"  and  that  he  was  only  liable  to 
assessment  at  the  full  pergunnah  rates. 

The  Board  further  stated  that  these  ta- 
lookdars were  liable  to  indulgence,  because 
their  tenures  had  been  purchased  by  them 
between  181 7  and  1822  under  the  old  Sale 
laws  previous  to  Regulation  XI.  of  1822  ;  and 
that  they  had  consequently  been  led  to  look 
on  their  right  of  possession  as  fixed  and 
permanent,  notwithstanding  a  sale  of  the 
estate. 

It  is  clear,  too,  from  the  proceedings  of 
the  Deputy  Collector  of  Tipperah,  taken  in 
conformity  to  express  injunctions  of  the  Com- 
missioner, Mr.  Harvey »  of  the  3rd  September 
1839,  that  those  talookdars,  who  came  for- 
ward to  make  the  settlement,  were  given  to 
understand  that,  on  its  termination,  they 
would  be  admitted  to  renewed  settlements 
at  the  pergunnah  rates;  and  arrangements 
were  also  made  by  which,  on  default  of  pay- 
ment of  assessment,  their  tenures  were  liable 
to  sale  in  the  same  manner  as  putnee  or  per- 
manent tenures  would  have  been. 

As  the  case  has  been  argued,  and  on  the 
proofs  advanced,  it  seems  to  us  that  the  Go- 
vernment, as  auction-purchaser,  not  only 
waived  any  rights  to  cancel  the  tenures  of 
the  talookdars,  but  actually  admitted  them 
to  settlement,  held  out  to  them  a  promise  of 
renewal,  and,  at  the  time  when  it  disposed 
of  its  zemindary  rights  to  the  defendants, 
recorded  a  resolution  on  a  petition  presented 
on  behalf  of  the  talookdars  that  nothing  was 
sold  by  the  zemindary  rights,  and  that  the 
talookdary  rights,  whatever  they  might  be, 
would  be  respected. 

The  language,  it  is  true,  is  carefully 
guarded,  but  the  intention  of  Government 
is  sufRcienily  clear,  and  must  be  collected 
from  the  Revenue  letters  and  proceedings  of 
1836  and  18^9;  and  we  think  that  the  de- 
fendant, purchaser,  is  bound  to  respect  the 
intentions  of   Government,    cannot    put  in 


force  any  rights  which  his  vendor  had  ac- 
tually waived,  and  must,  therefore,  respect 
the  tenures  of  the  plaintiff  and  of  persons  in 
the  same  position. 

This  view,  to  our  thinking,  is  confirmed 
by  a  late  decision  of  the  Privy  Council,  print- 
ed in  the  Hindoo  Patriot  of  February  20lh, 
1865,  which  seems  to  lay  it  down  that,  even 
under  the  old  Sale  law  prior  to  1822,  such 
talookdary  rights  were  not  liable  to  can- 
celment,  but  only'to  a  certain  limited  increase 
of  rent,  "  according  to  the  established  usage 
and  rents  of  the  pergunnah." 

If  then  the  Government  never  availed  itself 
of  such  a  right,  and  the  talookdary  right  of 
the  plaintiff  was  merely  in  abe}'ance  for  eight 
months  of  1270,  the  plaintiff,  we  think,  has 
fairly  made  out  his  claim  to  re-entry. 

The  decision  of  the  Lower  Court,  which 
otherwise  is  well  reasoned  and  well  express- 
ed, does  not  seem  to  have  had  its  attention 
given  to  the  revenue  proceedings  on  which 
stress  has  justly  been  made. 

In  this  view,  we  reverse  the  decision  of  the 
Deputy  Collector,  and  decree  the  appeal  with 
costs 


The  24th  March  1865. 
Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Limitation— Arreor  of  rent  (when  due). 

Case  No.  2177  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dinageporfy  dated  the  nth  May 
j864t  a^rming  a  decision  passed  by  the  Col- 
lector 0/ that  District,  dated  the  iith  Augusf\ 
1863. 

Komul  Lochun  Roy  and  another  (Plainti£Fs),| 

Appellants, 

versus 

Messrs.  Moran  and  Co.  (Defendants), 
Respondents, 

Bahoos  Mohesh  Chunder  Chowdhry  and 
Gopal  Lai  Mitter  for  Appellants. 

Mr,  R,  T,  Allan  and  Baboo  Hem  Chunder 
Banerjee  for  Respondents. 

An  arrear  of  rent  is  not  du&  within  the  meanlnpof 
Section  32,  Act  X.  of  1S59,  until  the  rent  itself  has  KCfi 
determined. 
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This  was  a  suit  for  arrears  of  rent  for 
the  years  1261  to  1266,  brought  in  the  year 
1270.  It  has  been  dismissed  as  barred  by 
limitation  under  Section  32  of  Act  X.  of 
1959. 

It  is  said  on  special  appeal  that  the  rent 
payable  by  the  ryot  was  not  ascertained 
until  the  year  1270,  and  that  proceedings  to 
fix  the  rent  had  been  pending  in  the  Courts 
from  1263  to  1 2  70;  that,  with  reference  to  the 
precedent  of  the  9th  February  1865,  in 
special  appeals  Nos.  2891  and  2892  of  1864 
{see  Sutherland's  Reports  for  March  1865, 
page  51),  this  suit  was  within  time. 


We  agree  with  the  view  of  the  law  taken 
in  the  above  referred  to  special  appeals,  that 
there  cannot  be  said  to  be  an  arrear  of  rent 
until  the  rent  has  been  ascertained;  and 
that  consequently  an  arrear  of  rent  cannot, 
within  the  words  of  Section  32  of  Act  X., 
become  due  until  the  rent  itself  has  been 
determined.  If  the  rent  in  this  case  was 
not  determined  until  1270,  the  plaintiff  is 
within  time. 

The  Lower  Court's  judgment  is  reversed, 
and  the  case  remanded  for  trial  on  the  re- 
maining issues  which  arise  in  it. 
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The  34th  March  1865. 

Present: 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Occupancy  (No  right  of,  in  land  not  paying 

rent). 

Case  No.  3184  of  1864. 

Special  Appeal  from  a  decision  passed  by  Baboo 
Kashishur  Miiter,  Judge  of  the  Small  Cause 
Court,  exercising  the  powers  of  the  Principal 
Sudder  Ameen  of  Moorshedabad,  dated  the 
i^th  July  1864,  modifying  a  decision,  passed 
by  Baboo  Shama  Dhun  Mookerjee,  Moonsiff 
of  that  District,  dated  the  yth  December  186 j, 

Goreeb  Mundul  and  others  (Defendants), 

Appellants, 

versus 

Bhoobun  Mohun  Sein  (Plaintiff), 
Respondent. 

* 

Baboo  Tarucknath  Sein  for  Appellants. 
,  Baboo  Mohinee  Mohun  Roy  for  Respondent. 

A  ryot  who  secretiv  possesses  himself  of  land,  and 
pays  no  rent  for  it,  nas  no  right  of  occupancy  in  that 
laiid. 

The  defendant,  a  tenant  of  the  zemindar 
as  respects  18  bee^ahs  for  which  he  holds 
a  pottah  and  pays  rent,  claims  before  us  in 
special  appeal  a  right  of  occupancy  as  re- 
spects 16  other  beegahs  for  which  it  has  been 
found  that  he  holds  no  pottah  and  pays  no 
rent,  but  of  which  he  alleges  that  he  has 
held  possession. 

m 

The  law.  Section  6,  Act  X.  of  1859,  lays 
down  that  *'  every  ryot  who  has  held  land 
for  a  period  of  twelve  years  has  a  right  of 
occupancy  an  the  land  so  held  by  him  so 
long  as  he  pays  the  rent  payable  on  account 
of  the  same.*'  The  defendant  does  not 
come  within  this  definition.  He  appears  to 
have  secretly  possessed  himself  of  the  land, 
and  to  have  paid  no  rent  for  it.  He  has  no 
right  of  occupancy  in  that  land. 

Appeal  dismissed  with  costs. 


The  a4th  March  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

Jurisdiction—Suit  in  Civil  Court  to  try  validity 
of  an  ousut  talook— Previous  suit  under  Act 
X.  of  Z859  for  illegal  ejectment 

Case  No.  2827  of  1864. 

Special  Appeal  from  a  decision  passed  by  Mr. 
W,  Tucker^  Judge  of  Backergunge,  dated 
the  26th  August  1864^  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  igth  May  1864. 

Ram  Chunder  Goopto  (Plaintiff),  Appellant, 

versus 

Bhuggobutty  Dabea  and  others  (Defendants), 

Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Kally 
Mohun  Doss  for  Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondents. 

A  suit  instituted  in  the  Civil  Court  to  obtain  an  ad- 
judication on  the  validity  or  otherwise  of  an  ousut  tahwk 
claimed  by  the  defendant  in  property  purchased  by 
the  plaintiff  is  not  affected  by  a  previous  suit  suc- 
cessfully brought  by  the  now  defendant  uader  Act  X.  of 
1850  to  recover  possession  of  the  property  from  which 
he  had  been  illegrally  ejected,  the  title  not  having  been 
put  in  issue  in  the  previous  suit. 

The  plaintiff  is  entitled  to  maintain  this 
suit  in  the  ordinary  Civil  Courts  of  Judica- 
ture for  the  purpose  of  obtaining  an  ad- 
judication on  the  validity  or  otherwise  of 
the  ousut  talook  which  the  defendant 
claims  to  have  in  the  property  which  the 
plaintiff  has  purchased  ;  and  the  provisions 
of  Act  X.  of  1859  in  no  way  affect  this  right 
of  suit.  The  previous  litigation  between 
the  same  parties. in  the  Collector's  Court, 
under  the  6th  Clause  of  the  23rd  Section  of 
Act  X.,  does  not  preclude  the  plaintiff  from 
litigating  the  question  now  in  issue,  which, 
we  are  satisfied,  has  not  hitherto  been  tried. 
The  now  defendant  was  the  plaintiflF  in  that 
suit,  and  he  then  sought  to  recover  posses- 
sion of  the  property  from  which  he  said  he 
had  been  illegally  ejected.  He  failed  in  the 
Deputy  Collector's  Court,  but  obtained  a 
decree  in  the  Judge's  Court  ^pon  a  finding 
in  his  favor  of  the  following  issue :   "  Was 
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''  the  plkintiff  in  possession  at  the  time  of 
*'  the  defendant's  purchase  of  the  land  in  dis- 
"  pute  as  ousut  talookdar  ?*'  One  Chunder 
Mohun,  the  former  proprietor,  whose  interest 
the  present  plaintiff  purchased,  having  ad- 
mitted that  certain  dakhilas  produced  by 
the  then  plaintiff  were  genuine,  the  Court 
ordered  him  to  be  put  in  possession.  The 
title  was  in  no  way  put  in  issue  in  that  case, 
nor  was  it  ascertained  that  the  ousut  talook 
had  any  legal  existence.  Some  slight  proof 
was,  or  was  assumed  to  have  been,  given  to 
show  that  in  fact  the  then  plaintiff,  in  fact, 
occupied  or  held  possession  of  the  land  or 
tenure,  and  that  his  occupation  or  possession 
had  not  been  lawfully  put  an  end  to,  and  this 
was  all. 

We  think  the  Judge  of  the  Lower  Ap- 
pellate Court,  holding  that  this  previous  suit 
under  Act  X.  prevents  the  plaintiff  from 
maintaining  the  present  suit,  is  wrong,  and 
that  the  plaintiff  is  entitled  to  the  judgment 
of  the  Civil  Court  as  to  the  validity  of  the 
alleged  ousut  talook,  a  matter  which  has 
never  yet  been  put  in  issue  or  determined. 
We  remand  the  case  to  the  Lower  Appellate 
Court  for  trial. 


The  24th  March  1865. 

Present  : 

The  Hon'ble  Shumbhoonath  Pundit  and  G. 
Campbell,  Puisne  fudges. 

Measurement  of  land — Appeal. 
Case  No.  401  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by  Baboo 
Sham  Chunder  Nauth^  Deputy  Collector  of 
Ferosepore^  in  Zillah  Backergunge^  dated  the 
i6th  July  1864. 

Khaja  Abdool  Gunee  (Defendant),  Appellant, 

versus 

Rajah  Sutto  Churn  Ghosal  (Plaintiff), 
Respondent, 

Messrs,  R.  T,  Allan  and  R,  E.  Twidale  for 

Appellant. 

Baboos  Aishen  Kishore  Ghose  and  Ohhoy 
Churn  Base  for  Respondent. 

Under  Section  10,  Act  VI.  of  1862,  B.  C,  an  appeat 
lies  to  the  Hig^h  Court  in  cases  (above  5,000  rupees  in 
value)  relating  to  measurement  of  land. 

Under  Section  9  of  the  same  Act,  a  zemindar  can 
measure  all  the  lands  of  his  zemindary  whenever  he 
pleases,  unless  he  is  restrained  by  any  express  enga§^e- 
ments. 

Section  lOvof  Act  VL  of  1862  of  the 
Bengal  Legislature  gives  a  right  of  appeal 


to  this  Court  in  this  case,  which  is  valued 
higher  than  5,000  rupees. 

There  is,  however,  no  ground  for  appeal. 
By  Section  9  of  the  same  Act,  which  is 
passed  in  modification  of  Section  26  of  Act 
X.  of  1859,  every  zemindar  has  a  right  to 
measure  all  the  lands  of  his  zemindary, 
unless  he  is  restrained  by  any  express  en- 
gagements. 

In  the  present  case,  there  is  no  question 
of  enhancement  pending  before  us,  and  the 
right  of  measurement  is  no  longer  limited 
to  cases  where  the  landlord  may  require  the 
same  for  the  sake  of  fixing  or  enhancing 
the  rents  due  to  land.  The  appellant  does 
not  also  plead  any  expressed  restrictions 
against  the  measurement. 

This  appeal  is,  accordingly,  dismissed  with 
costs  allowed  in  Civil  Courts  upon  the  value 
adopted  by  the  appellant. 


The  24th  March  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phcar, 

Puisne  Judges. 

Execution  under  process  of  Civil  Court,  not  ipso 
facto  legal  —  Hypothecation  and  liability  of 
'  tenure  for  its  own  arrears. 

Case  No.  2931  of  1864  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr* 
A,  Pigou,  Judge  of  Hooghly,  dated  the  8th 
July  1 864 J  affirming  a  decision  passed  by  Mr, 
W,  R,  Larminie,  Assistant  Collector  of  that 
District f  dated  the  15th  December  1863. 

Umurt  Lai  Bose  (one  of  the  Defendants), 

Appellants, 

versus 

Soorubee  Dossee  and  others  (Plaintiffs),  and 
the  rest  of  the  Defendants,  Respondents, 

Baboos  Bama  Churn  Bantrjee  and  Ashoo* 
tosh  Dhur  for  Appellants. 

Baboo  Boykantnath  Paul  for  Respondents. 

Execution  under  process  of  a  Civil  Court  is  net 
ipso  facto  legal — e,  g,,  when  taken  ag^ainat  those  who 
were  not  parties  to  the  decree  or  are  distinctly  exemptoi 
from  the  operation  of  the  decree. 

It  is  only  when  a  tenure  is  sold  for  its  own  nrrean 
that  there  is  a  hypothecation  and  liability  ol  lie 
tenure  itself. 

The  facts  of  this  case  are  these.  One 
Ram  Mohun  had  a  jote  or  tenure  as  a  i^ot. 
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A  creditor  sued  Ram  Mohun  for  a  debt 
(not  being  arrears  of  rent  of  the  tenure)  and 
got  a  decree,  and,  in  execution  of  that  decree, 
sold  the  rights  and  interests  of  Ram  Mohun 
in  the  tenure.  Ram  Coomar  (the  plaintiff 
here)  was  the  purchaser.  On  his  purchase 
he  went  to  the  defendant,  the  zemindar,  and» 
on  the  strength  of  his  sale  certificate,  asked 
for  a  transfer  of  his  name  in  the  place  of 
that  of  Ram  Mohun,  and  for  an  order  for 
possession.  Such  an  order  or  amulnamah 
was  given  him  by  the  defendant  zemindar, 
on  the  28th  Aughran  1268,  B.  S.  (12th  De- 
cember 1861  A.  D.).  The  substance  of 
that  amulnamah  was  that,  as  Ram  Coo- 
mar had  shown  by  his  sale  certificate  that 
he  had  been  the  purchaser  of  Ram  Mohun's 
jote,  and  wished  to  have  a  transfer  of  names, 
this  had  been  accorded,  and  the  amulnamah 
given;  that  Ram  Coomar  would  pay  the 
(specified)  jumma  for  the  (defined)  arrear 
according  as  each  (detailed)  instalment  of 
rent  became  due  without  objection.  The 
instalments  were  scheduled  as  from  the  date 
of  the  amulnamah;  and  it  is  found  as  a 
fact  that,  from  the  12th  December  1862 
till  nearly  the  period  of  suit.  Ram  Coomar, 
plaintiff,  for  nearly  two  years  paid,  and  the 
zemindar  defendant  received  from  plaintiff, 
the  rents  so  scheduled,  and  receipts  are  filed 
by  Ram  Coomar,  showing  this  fact.  No- 
thing was  Slated  in  the  amulnamah  (nor  is 
it  pleaded  in  any  other  document  or  in  any 
other  way)  that  plaintiff.  Ram  Coomar,  was 
to  be  liable  for  the.  old  arrears  of  rent  due 
by  Ram  Mohun  to  the  zemindar  defendant. 
It  is  found  as  a  fact  by  the  Courts  below 
that  the  amulnamah  and  receipts  are  genu- 
ine and  bond  fide. 

The  defendant  zemindar  got  a  decree 
for  arrears  of  rent  on  21st  February 
1863  against  Ram  Mohun.  Ram  Coomar 
intervened  in  that  case,  and  was  made  a 
defendant.  In  the  judgment,  it  is  clearly 
stated  that  the  possession  of  Ram  Coomar 
was  not  to  be  disturbed  under  that  decree, 
nor  his  rights  prejudiced. 

The  decretal  order  decreed  the  arrears 
sued  for  by  defendant  zemindar,  and  also 
that,  if  they  were  not  paid  in  fifteen  days, 
ejectment  (jote  burkast)  was  to  follow. 

On  the  30th  Julv  1863,  in  execution  of 
this  decree,  defendant  zemindar  tried  to 
oust  Ram  Coomar,  and  Ram  Coomar's  inter- 
vention was  rejected,  and  he  was  ousted. 
Ram  Coomar,  therefore,  as  plaintiff,  sued 
under  Clause  6,  Sectfon  23,  Act  X.  of  1859, 
to  recover  possession.  Both  the  Lower 
Coorts  have  decreed  him  possession  under 


the  facts  which  they  have  found,  as  above 
set  forth. 

It  is  now  urged  in  special  appeal :  tst — 
That  Clause  6,  Section  23,  Act  X.  of  1859, 
contemplates  suits  only  for  illegal  ouster, 
and  that,  as  plaintiff.  Ram  Cooniar's  ouster 
was  by  process  of  Court — /.  e.y  under  the  Civil 
Court's  orders  of  21st  February  and  30th  July 
1 863 — there  was  no  illegal  ouster,  and  that 
it  follows  that  plaintiff's  action  cannot  lie. 

2nd, — That  every  tenure  is  hypothecated 
for  its  own  arrears,  and  that  consequently 
every  tenant  of  such  tenure  is  liable  to 
ejectment  on  failure  to  pay  any  rents  due  on 
the  tenure ;  and  that  thus  Ram  Coomar  is 
legally  liable  to  be  ejected  from  the  tenure 
of  the  defaulter  Ram  Mohun,  as  he  has  not 
paid  the  arrears  due  on  the  tenure;  that 
consequently  there  was  no  illegal  ejectment 
to  warrant  the  Lower  Courts  giving  Ram 
Coomar  a  decree  for  possession. 

We  are  of  opinion  that  both  these  grounds 
are  untenable.  On  xki^  first  we  observe  that 
the  fact  of  there  being  action  under  process 
of  a  Civil  Court  does  not  make  such  action 
ipso  facto  legal ;  and  certainly  such  action 
is  illegal  where  it  is  taken  against  those 
who  are  not  parties  to  the  decree  or  are 
(as  Ram  Coomar  was  here)  distinctly  ex- 
empted from  the  operation  of  the  decree 
with  possession  reserved  in  express  terms. 

It  is  pleaded  that  the  decretal  order  does 
not  contain  the  exemption.  But  we  remark 
that  the  judgment  does;  and  the  decretal 
order  does  not  contain  the  reservation  solely 
by  reason  of  the  fact  that,  as  Ram  Coomar 
had  by  the  judgment  been  protected  from 
ejectment,  and  exempted  from  liability,  he 
probably  was  not  considered  to  be  any  longer 
a  party  who  would  come  under  the  purview 
and  operation  of  the  decretal  order. 

On  the  second  plea,  we  remark  that  it  is 
only  when  tenures  are  sold  for  their  own 
arrears  that  there  is  an  hypothecation  and 
a  liability  of  the  tenure  itself  in  other 
hands  than  the  defaulter's  for  the  arrears,  and 
even  then  each  case  must  be  decided  by  its 
own  peculiar  circumstances. 

In  this  case,  after  a  full  argument  and 
careful  consideration  of  the  facts  and  docu- 
ments, we  are  clearly  of  opinion  that,  by 
the  terms  of  the  aniulnamah,  and  the  re- 
ceipt of  prospective  rent  under  it,  and  it  only ^ 
and  by  the  absence  of  stipulation  or  demand 
till  now  for  the  arrears,  defendant  zemindar 
did,  in  fact,  enter  into  a  completely  new 
arrangement  and  lease  wii]j  plaintiff  Ram 
Coomar  irrespective  of  all  claims  for  the 
arrears  due  by  Ram  Mohun;  and  that  the 
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ejectment  of  Ram  Coomar  by  the  zemindar, 
special  appellant,  under  color  of  law  is  highly 
illegal  and  improper. 

We  accordingly  reject  the  special  appeal 
of  defendant  with  all  costs  in  all  Courts. 


The  27th  March  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoo- 
nath  Pundit,  Puisne  Judges. 

Act  VI.  of  X862  B.  C— Tender  not  followed 
by  deposit  or  payment  into  Court — Interest — 
Cfosts. 

Case  No.  2847  ^^  ^^^4  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr,  F, 
L,  Beaufortt  Judge  of  the  24-Pergunnahs, 
dated  the  30th  'J^unei864,  modifying  a  decision 
passed  by  the  Deputy  Colleciorof  that  District, 
dated  the  2nd  April  1864, 

Bissonath  Deb  (Defendant),  Appellant, 

versus 

Hurro  Pershaud  Chowdhry  and  Protab 
Chunder  Roy  Chowdhry  (Plaintiffs), 
Respondents, 

Bahoos  Romesh  Chunder  Mitter  and  Kedar- 
nath  Chatter jee  for  Appellant. 

Mr,  R.  T.  Allan  and  Bahoos  Baney  Madhuh 
Banerjee  and  Anund  Chunder  Ghosal 
for  Respondents. 

Act  VI.  of  1S62,  B.  C,  does  not  forbid  the  Court  to 
advert  or  {five  effect  to  a  tender  not  followed  by  a  deposit 
or  payment  into  Court  of  the  money :  nor  does  it  alter 
or  affect  the  discretionary  power  of  the  Court  to  award 
interest  or  costs  in  a  decree  for  arrears. 

The  provisions  of  Section  4,  Act  VI.  of 
1862  of  the  Bengal  Council,  give  to  a  tender, 
which  is  followed  by  a  deposit  of  the 
amount  tendered  in  the  Court  of  the  Col- 
lector, "the  full  effect  of  a  payment  then 
made."  The  Appellate  Court  observes  that 
"the  only  tender  of  payment  which  can 
**  now  be  pleaded,  or  to  which  the  Court 
**  can  listen,  is  the  deposit  of  the  amount 
"  due  in  the  Collectorate."  This  remark  is 
made  with  reference  to  a  part  of  the  deci- 
sion of  the  Court  of  first  instance,  by  which 
(a  previous  tender  of  rent  having  been 
made  and  refused)  the  Court  of  first  in- 
stance had  disajlowed  the  plaintiff's  claim  to 
interest  and  costs. 


We  think  that  the  Lower  Appellate  Court 
is  wrong  in  the  view  it  has  stated  of  the 
law.  Although  the  Act  cited  provides  for  and 
declares  the  effect  of  a  tender  followed  by 
a  deposit  in  Court  of  the  amount  previous 
to  the  institution  of  any  suit,  as  also  of  a 
tender  followed  by  a  payment  into  Court 
of  the  amount  subsequent  to  the  institution 
of  a  suit ;  and  further  subjects  a  defendant, 
who  has  made  no  tender  before  suit  to  a 
liability  for  additional  damages  at  the 
discretion  of  the  Court  {see  Section  2),  yet 
the  law  does  not  forbid  the  Court  to  advert 
or  give  effect  to  a  tender  not  followed  by 
a  deposit  or  payment  into  Court  of  the  money. 
The  Court  may  still,  in  considering  whether 
the  decree  for  arrears  should  also  award 
interest  and  costs  to  the  plaintiff,  bear  in 
mind  the  fact  (if  it  is  established)  that  a 
previous  tender  was  made.  The  provisiont 
of  the  Act  do  not  alter  or  affect  the  dis* 
cretionary  power  of  the  Court  to  deter- 
mine whether  interest  under  the  20ih  Section 
of  Act  X.  of  1859  should  be  awarded,  or 
what  costs  should  be  given.  In  cases  fall- 
ing within  Sections  7  and  8,  the  costs  of 
suit  are  not  within  the  Court's  power:  in 
other  cases  the  power  of  the  Court  is  en- 
larged, to  enable  it  to  award  damages  in 
addition  to  costs;  but  these  provisions 
do  not  interfere  with  the  Court's  discre- 
tionary power  in  cases  not  governed  by 
them. 

As  the  Court  has  misconstrued  the  law, 
we  must  remand  the  case  in  order  that  the 
Lower  Appellate  Court  may  determine  the 
question  of  interest  and  costs,  as  it  may 
think  just,  after  enquiring  whether  the 
defendant  did,  in  fact,  tender  any  and  what 
sum  to  the  plaintiff  before  the  institation 
of  the  suit  as  alleged  by  him. 


The  28th  March  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges, 

Dispossession  (by  person  not  entitled  to  receive 
rent)— Right  of  sub-tenants  to  sue. 

Case  No.  2842  of  1864. 

Special  Appealfrom  a  decision  passed  by  Motilvie 
NuBBeerooddeen  Ahmed  Khan  Bahadoor,  Prim* 
cipal  Sudder  Ameen  of  Hooghly^  dated  ike 
28th  June  i864t  affirming  a  decision  passed 
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by  the  Moonsiff  of  that  District,  dated  the 
2jrd  July  iS6$, 

Thakoor  Dass  Mozooradar  (Plaintiff), 

Appdlaniy 

versus 

Nil  money  Milter  and  others  (Defendants),    , 

Respondents, 

Appellant  in  person. 
Baboo  Nil  Madhuh  Sein  for  Respondents. 

A  sub-tenant  may  assert  his  own  rights,  and  cannot 
be  prejudiced  by  the  omission  of  his  lessors  to  sue,  or  by 
any  act  of  theirs  in  fraud  of  his  interests. 

A  suit  for  dispossession  against  a  person  not  entitled 
to  receive  rent  from  the  plaintiff  is  not  co^^nizable  under 
Act  X.  of  1859. 

The  special  appellant  sued  to  obtain  pos- 
session of  certain  lands,  the  mokurruree 
holding,  as  he  alleged,  of  his  lessors,  from 


which  he  had  been  dispossessed  by  the  person 
entitled  to  receive  the  rents  from  his  lessors. 

The  first  Court  dismissed  the  claim  after  a 
trial  on  the  merits,  and  the  Lower  Appellate 
Court  dismissed  the  plaintiff's  appeal,  hold- 
ing that  he,  as  a  sub-tenant,  could  not  sue ; 
and  further  that  his  suit  was  (with  reference 
to  Clause  7  of  Section  23  of  Act  X.  of  1859) 
one  not  cognizable  in  the  Civil  Court. 

The  Lower  Appellate  Court  is,  we  think, 
wrong.  The  plaintiff  is  entitled  to  assert 
his  own  rights,  and  cannot  be  prejudiced  by 
the  omission  of  his  alleged  lessors  to  sue,  or 
by  any  act  of  theirs  in  fraud  of  his  interests. 

The  dispossession  complained  of  is  alleged 
to  have  been  by  a  person  who,  according  to 
the  plaintiff's  case,  is  not  the  person  entitled 
to  receive  rents  from  him,  and  the  case  is  not 
cognizable  under  Act  X.  of  1859. 

We  remand  the  case  to  the  Lower  Appel- 
late Court  to  try  the  merits  of  the  appeal 
preferred  before  it. 
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The  28th  March  1865. 

Present : 

The  Hon'ble  Shumbhoonath  Pundit  and  A. 
G.  Macpherson,  Puisne  Judges, 

Suit  to  contest  notice  of  enhancement — 
Fixings  of  proper  rent 

Case  No.  '2882  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
y,  R,  Muspratti  Judge  of  Purneah,  dated  the 
30th  June  1864 f  affirming  a  decision  passed  by 
Mr.  R.  C.  P.  Perry,  Deputy  Collector  of  that 
District,  dated  the  2'jth  July  1863. 

Sheikh  Gholamee  (Plaintiff),  Appellant, 

versus 

Imam  Buksh  (Defendant),  Respondent. 
Mr.  A,  F.  Lingham  for  Appellant. 

None  for  Respondent. 

A  ryot,  who'  contests  his  landlord's  right  to  demand 
enhanced  rent,  and  fails  to  prove  his  own  right  to 
exemption,  may,  notwtthstandmg,  ask  the  Court  to  fix 
the  proper  enhanced  rents. 

On  notice  for  enhancement  being  served 
npon  the  special  appellant,  under  Section  13 
of  Aft  X.  of  1859,  he  instituted  this  suit 
under  Section  14  of  the  Act. 

Both  the  Lower  Courts,  holding  the  special 
appellant's  tenure  liable  to  an  enhancement, 
have  fixed  the  rate  at  which  he  should  hold. 

The  special  appellant,  quoting  the  judg- 
ment of  the  High  Court,  dated  nth  Novem- 
ber 1862  (reported  in  pages  185-186  of 
Marshall's  Reports),  argues  that  the  Courts 
below  should  have  simply  dismissed  his  case 
when  they  found  that  he  had  no  ground,  to 
dispute  the  right  to  enhance.  It  appears 
that  the  first  Court  had,  after  over-ruling  the 
objection  of  the  plaintiff  regarding  the  right 
of  the  landlord  to  enhance,  fixed  the  proper 
rates  of  the  rents.  This  decree  was  ap- 
pealed against  by  the  special  appellant  him- 
self, on  the  ground  only  of  the  provisions  of 
Section  17  of  Aft  X.  of  1859  not  being  ob- 
served before  the  proper  rents  were  fixed. 
No  objection  was  then  taken  against  this 
order  of  fixing  the  rents  as  beyond  the 
scope  of  Section  14,  or  beyond  the  end  of 
the  special  i^ppellant's  suit.    The  case  was 


remanded,  and  an  Ameen  appointed  under 
the  orders  of  the  Lower  Appellate  Court ;  and 
the  present  decisions  of  both  the  Lower  Courts 
are  passed  subsequent  to  this  remand.  Even 
in  the  reasons  of  the  second  appeal  preferred 
by  the  special  appellant,  no  objection  is 
raised  against  the  fixing  of  the  rates.  The 
special  appellant,  therefore,  appears  to  have 
hitherto  allowed  the  investigation  of  the 
rates  to  proceed,  and  perhaps  to  have  asked 
for  it  himself.  We  do  not  read  the  decision 
quoted  by  the  special  appellant  to  rule  that 
in  such  cases  as  that  of  the  special  appellant, 
under  the  circumstances  mentioned  above, 
or  that  in  every  case  under  Section  14  of 
Act  X.  of  1859,  the  Courts  are  debarred 
from  fixing  the  rents  payable  by  the  ryot. 
A  ryot,  under  this  section,  may  deny  the 
right  of  the  landlord  to  demand  enhanced 
rent,  and  fail  to  prove  his  right  to  exemption ; 
but  he  may,  notwithstanding,  ask  for  the  pro- 
per enhanced  rents  being  fixed  in  the  case. 

It  is  further  argued  that  the  present  deci- 
sion of  the  Lower  Appellate  Court  does  not 
show  that  it  has  properly  decided  the  ques- 
tion whether  the  plaintiff's  tenure  was, 
from  its  nature,  exempt  from  enhancement ; 
but  this  matter  must  have  been  disposed  of 
by  the  Lower  Appellate  Court  before  it  re* 
manded  the  case  to  fix  the  proper  rates  of 
enhanced  rents  under  the  provisions  of 
Section  1 7.  We  accordingly  reject  the  spe- 
cial appeal  without  costs,  as  no  one  appears 
for  the  respondent. 


The  29th  March  1865. 
Present : 

The  Hon'ble  G.  Campbell  and  E.  Jackson,- 

Puisne  Judges, 

Jurisdiction^Suit  for  refund  of  rent 

Case  No.  2897  of  1864   under  Aft  X.   of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  East  Burdwan,  dated 
the  i^th  July  1864,  reversing  a  decision  pass^ 
edby  the  Deputy  Collector  ^f  that  District, 
dated  the  30th  January  1864. 
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Madhub   Chunder  Bidyarutton   and  others 
fPlaintiffs),  Appellants, 

versus 

Tara  Soondary  Gooptanee  and  others 
(Defendants),  Respondents, 

Baboo  Shamloll  Mitter  for  Appellants. 

Bahoos  Mohesh  Chunder  Ckoivdhry  and 
Doorgadoss  Dutt  for  Respondents. 

No  suit  for  refund  of  rent  lies  under  A^  X.  of  1S59. 

We  think  it  quite  clear  that  there  can  be 
no  such  thing  as  a  suit  in  the  Revenue 
Court  for  refund  of  rent  paid  by  a  farmer 
thfee  years  before.  The  farmer  might  have 
refused  to  pay  at  the  time  ;  and,  in  a  fiiit  for 
refund  under  Section  93,  the  question  of  right 
to  abatement  on  account  of  diluvion  might 
have  been  tried.  But  the  present  suit  for 
rent  cannot  possibly  lie  in  the  ColKctor's 
Court ;  and  we  dismiss  the  appeal  with 
costs. 


The  5th  April  1865. 
Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundrt,  Puisne  Judges. 

Presnmptlofi  of  occupana^  from  Permanent  Set- 
uemeirt-— Holdm^  by  a  Joitft  owner. 

Cases  Nos.  2795  to  2803  of  1864  under  Act 

X.  of  1859. 

Special  Appeals  from  a  decision  passed  by  Mr, 
W.  H,  Brodhurst,  Judge  of  Sarun^  dated  the 
12th  August  1864,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District,  dated 
the  2$th  February  1864, 

Roghoobun   Tewaree   (Plaintiff),  Appellant, 

vtrsus 

Bishen  Dutt  Dobey  and  others  (Defendants), 

Respondents^ 

Baboos  Mohindro  Lai  Shame  and    Onoo- 
cool  Chunder  Mookerjee  for  Apipellant. 

Baboos  Debendro  Narain  Bose  and  Greesh 
Chunder  Ghose  and  Moulvie  Murhumut 
Hossein  for  Respondents. 

A  temporary  arrang^ement  among  joint  owners,  by 
which  one  of  their  number  is  allowed  to  hold  a  portion 
of  the  joint  property  on  paym^t  of  a  certain  sum  of 
money,  doc's  not  convert  the  Otciipier  into  a  ryot  holding 
ttt  B  nxed  rent,  or  entitle  him  to  the  benefit  of  the  pre- 
sumption under  Section  4,  A<51  X.  of  1859. 

la  these  niqe  cases^  the  plaintiff  appeals 
from  the  decision  of  the  Lower  Oouri,  dis- 


missing his  suits  on  the  ground  that,  the  de- 
fendants having  held  the  lands,  the  rents  of 
which  are  now  asked  to  be  enhanced,  at  a 
uniform  rent  for  twenty  years,  the  plaintiff  has 
no  right  to  enhance.  Now,  it  is  admitted 
that  the  plaintiff  and  the  defendants  were 
joint-shareholders  of  the  lands  In  dispute,  and 
before  the  partition  these  lands  were  culti- 
vated by  the  defendants  by  some  mutual 
arrangement  according  to  which  each  of 
these  defendants  was  to  pay  some  sum  in 
money  to  the  other  shareholders  for  the 
right  of  occupying  the  lands  respectively 
held  by  each.  Subsequent  to  the  butwarah, 
these  lands  fell  to  the  share  of  the  plaintiff ; 
and  the  lands  continuing  to  be  held  by  the  de- 
fendants, he  has  brought  this  suit  to  enhance 
the  rents  hitherto  paid.  A  considerable  por- 
tion of  the  period  of  twenty  years  of  uniform 
payment  Is  made  up  of  the  period  preceding 
the  butwarah. 

Whether  persons  holding  lands  and  pay- 
ing rents  under  such  circumstances  are  per- 
sons mentioned  in  Section  6  of  Aft  X.  of 
1 859  as  having  no  right  of  occupancy  by  hold- 
ing nij  jote  lands  let  out  year  by  year  by  the 
proprietor,  is  a  different  question ;  but  we 
think  that  they  are  not  within  the  class  of 
ryots  for  whose  benefit  Section  4  of  the  Act  was 
passed.  If  several  joint  owners,  by  arrange- 
ment aniong  themselves,  permit  one  of  their 
number  to  hold  a  portion  of  the  joint  pro- 
perty, paying  a  sum  to  the  others,  this  ar- 
rangement does  not  convert  the  occupier 
into  a  ryot  holding  land  at  a  particular  rate 
of  rent  It  is  a  temporary  arrangement 
among  the  joint,  owners  of  a  particular  time, 
and  cannot,  either  in  conjunction  with  or 
without  a  further  holding  such  as  is  here 
shown,  be  a  basis  for  the  presumption  men- 
tioned in  the  4th  Section  of  the  Aft. 

The  Court  below  having  failed  to  try  these 
cases  on  the  merits,  we  reniand  thexn  to  that 
Court  for  trial. 


The  6th  April  1865. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear. 

Puisne  Judges. 

Notice  of  ♦nhanctmeat  {Service  of)— Joiat  teoore. 

Case  No.   2928*  of  1864  under  Aft  X.  of 

1859. 

Special  Appeal  from  0  decision  pmsstd  by  iki 

Judge  ofBeerkhoom,  dated  the  igtii  July  f^ 

reTmrang  a  deciuion  pmuei  ^  tko  Skp^tf 
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Collector  of  that  District,  dated  the  14th  June 
1S63. 

Mothooranath  Chatterjee  (Plaintiff), 
Appellant^ 

versus 

Khetturnath  Biswas  and  others  (Defendants*, 

Respondents, 

Baboos  Onoocool  Chunder  Mookerjeey 
Greesh  Chunder  Ghose^  and  Debendro 
Narain  Bose  for  Appellant. 

Baboo  Banee  Madhub  Banerjee  for 
Respondents. 

In  a  case  uf  joint  tenure  not  sub^divided  under  any 
sanction  from  the  superior  landlord,  notice  of  enhance- 
ment need  not  be  served  on  all  persons  interested  under 
an  alleged  sub-division. 

In  this  case,  plaintiff,  a  purchaser  of  the 
patni,  after  his.  purchase,  made  a  raofussil 
measurement,  and  found  the  defendants  in 
possession  of  an  alleged  ijmalee  mokurruree 
tenure.  They  were  duly  served  with  notice 
under  Section  13  of  Act  X.  of  1859.  They 
pleaded  that  the  tenure  had  been  sub-divided 
among  themselves  by  the  holders  of  the  mo- 
kurruree, and  that  notice  should  have  been 
served  upon  all  having  interests  under  such 
sub-division.' 

The  first  Court  gave  plaintiff  a  decree. 

The  Lower  Appellate  Court  reversed  this 
decision  on  the  ground  that  all  interested 
under  the  sub-division  should  have  received 
notice. 

The  plaintiff  appeals  specially  against  this, 
urging  that  he  is  bound  only  to  look  to 
those  whom  he  finds  in  his  Register  as  his 
recorded  tenants ;  that  there  is  no  dispute 
that  the  two  defendants  were  his  recorded 
tenants  and  had  possession  ;  that  the  tenure 
is  a  joint  one,  and  it  is  never  show^n  to  have 
been  sub-divided  under  any  sanction  from 
the  superior  landlord  ;  and  that,  therefore,  the 
judgment  of  the  Lower  Appellate  Court  is 
incorrect. 

We  consider  this  objection  valid,  and  re- 
mand the  case  for  trial  on  the  merits.  As 
f  as  defendants  who  received  the  notice  and 
s  in  possession  of  the  joint  property  are 
c  Licerned,  it  is  no  valid  defence  to  this  suit 
t  say  that,  although  they  have  received 
X  Jce,  others  have  not.  The  defendants 
\  ho  received  the  notice  must  defend  the 
8  it  on  its  merits,  and  not  on  such  ground- 
1  s  technicalities  as  were  pleaded  success- 
f    ly  by  them  before  the  Lower  Appellate 

(       TTt. 

lemand  accordingly. 


The  7th  April  1865. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  E.  Jackson, 

Puisne  Judges. 

Presumption  of  occupancy  before  Permanent 
Settlement— variation  of  rent. 

Case  No.  3103  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
F,  B,  Simpsofi,  Judge  of  Jessore,  dated  the 
Sth  August  1864,  affirming  a  decision  passed 
by  Baboo  Kristo  Beharee  Mookerjee,  Deputy 
Collector  of  that  District,  dated  the  24th  July 
1863. 

Sumeeroodeen  Lushkur  (Defendant), 
Appellant, 

versus 

Huronath  Roy  and  others  (Plaintiflfs), 
Respondents. 

Baboo  Poorno  Chunder  Mookerjee  for 

Appellant. 

Baboos  Sreenath  Doss  and  Banee  Madhub 
Banerjee  for  Respondents. 

Additional  rent  for  additional  land,  and  the  addition 
of  a  small  illegal  cess,  are  not  such  variations  of  the 
proper  rent  as  deprive  the  tenant  of  the  presumption 
arising  from  twenty  years'  payment  of  uniform  rent. 

This  was  a  suit  for  enhancement  of  rent. 
The  Judge,  confirming  the  Deputy  Collec- 
tor's decision,  has  held  that  the  presumption 
arising  from  20  years*  payment  of  rent  at  a 
fixed  rate  on  the  part  of  the  tenant  has  been 
rebutted  by  proof  that  the  rent  varied  in 
the  year  1 800. 

It  is  shown,  on  special  appeal,  that  this 
variation  arose :  first,  from  a  small  increase 
to  the  extent  of  assessed  land  in  defendant's 
possession ;  and,  secondly,  from  a  cess  of 
Rs.  I -1 3  on  account  of  Akharajats.  The 
respondent's  vakeel  contends  that  this  would 
be  a  variation  of  the  rent  within  the  mean- 
ing of  the  law.  But  we  consider  that  the 
additional  rent  for  the  additional  land  does 
not  show  that  the  old  rent  for  the  old  land 
had  increased ;  and  that  the  addition  of  a 
small  illegal  cess  of  Rs.  1-13  is  no  such 
variation  of  the  proper  rent  of  the  jumma 
as  deprives  the  tenant  of  the  presumption 
which  the  law  would  otherwise  give  him. 

We  reverse  the  Judge's  decision,  and  dis- 
miss the  plaintiff's  suit  with  costs. 
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The  8th  April  1865. 

Present  : 

The  Hon'blcH.  V.  Bayley  and  E.  Jackson, 

Puisne  Judges. 

Suit  for  rent  (against  four  defendants) — Proof 
of  payment  by  one — Dismissal  of  rent  as 
agamst  alL 

Case  No.  3209  of  1864  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
H.  B,  Lawford,  Judge  of  Jessore^  dated  the 
2nd  August  1864,  reversing  a  decision  passed 
by  Baboo  Kristo  Behary  Mookerjee^  Deputy 
Collector  of  that  District^  dated  the  23rd  De- 
cember j86j. 

Nillumber  Mustophy  (Plaintiff),  Appellant, 

versus 

Doorgachurn  Biswas  and  others  (Defendants), 

Respondents, 


Baboo  Goopeenath  Mookerjee  for  Appellant. 
None  for  Respondent. 

In  a  suit  for  rent  brought  agdinst  four  persons^  if 
one  of  them  come  forward  and  prove  that  he  has  paid 
the  whole  rent,  the  Judge  is  bound  to  dismiss  the  suit  as 
against  all  the  defendants.' 

The  special  appellant  sued  four  persons 
for  rent.  Two  of  them  made  no  answer. 
A  third  came  forward,  and,  alleging  himself 
to  be  the  tenant,  proved  to  the  satisfaction  of 
the  Judge  that  he  had  paid  the  rent  for 
the  whole  holding.  The  Judge  accordingly 
dismissed  plaintiff's  case  as  against  all  the 
defendants.  It  is  said,  on  special  appeal,  that 
the  Judge  should  have  decreed  the  rent 
against  the  defendants  who  had  not  appeared. 
But  we  think  that,  as  one  of  the  defend- 
ants had  proved  that  he  had  paid  the  whole 
rent,  and  that  the  plaintiff  had  accepted  it 
from  him,  the  Judge  could  not  have  passed 
any  other  order  than  that  dismissing  the 
suit. 
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The  2 1  St  April  1865. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges, 

Limitation  (Sections  77  and  Z40  of  Act  X.  of 
2859) — Suit  for  confirmation  of  possession. 

Case  No.  3450  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Hooghly^  dated 
the  26th  August  1864,  affirming  a  decision 
passed  by  the  Moonsiff  of  that  District^  dated 
the  1 6th  December  1863, 

Shaikh  Khairoollah  and  others  (Plaintiffs), 

Appellants^ 

versus 

Raj  Kishen  Mookerjee  and  others 
(Defendants),  Respondents. 

Baboo  Khettur  Mohun  Mookerjee  for 
Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

The  limitation  prescribed  by  Sections  77  and  140  of 
Act  X.  of  1859  does  not  apply  to  a  suit  brought  in  the 
Civil  Court  for  confirmation  of  possession  of  certain 
land  which  formed  the  subject  of  a  previous  suit  before 
the  Collector,  in  which  the  same  plaintiffs  (after  redeem- 
ing' certain  paddy  crops  on  the  same  land  in  their  occu- 
pation distrained  for  alleged  arrears  of  rent)  unsuccess- 
fully sued  to  establish  that  no  rent  was  due  from  them, 
and  that  the  land  in  question  was  their  own  rent-free 
land. 

Some  time  before  the  institution  of  this 
suit,  the  present  defendants  distrained  the 
paddy  crops  on  certain  land  in  the  occupa- 
tion of  one  Uladun  Kazee  and  others  in 
respect  of  alleged  arrears  of  rent  then  due. 
Uladun  Kazee  and  the  others  redeemed  the 
paddy  crops  by  duly  depositing  with  ihc 
Collector  the  amount  of  the  rent  claimed, 
and  instituting  a  suit  in  the  Collector's 
Court  to  establish  that  no  rent  was  due  from 
tbem^  and  that  the  land  in  question  was  their 
own  rent-free  land.  The  Collector  dismissed 
that  suit,  and  confirmed  the  claim  of  the 
present  defendants,  and,  on  appeal,  his  deci- 
sion was  affirmed. 


Subsequently  to  these  proceedings,  the  pre- 
sent plaintiffs  brought  this  suit,  asking  for 
confiitnation  of  their  possession  of  the 
same  lands  which  formed  the  subject  of  the 


suit  before  the  Collector,  and  alleging  that 
they  were,  in  fact,  the  real  plaintiffs  in  that 
suit. 

Upon  this  state  of  facts,  the  Court  of  first 
instance  held  that  the  limitation  of  time, 
prescribed  alike  by  Sections  i']  and  140  of 
Act  X.  of  1859,  applied  to  the  case;  and, 
therefore,  as  this  suit  was  not  brought  with- 
in one  year  from  the  time  of  final  decision 
of  the  suit  before  the  Collector,  the  plaintiffs' 
right  to  institute  it  was  barred. 

The  Court  of  first  instance  accordingly 
dismissed  the  suit  without  entering  upon  the 
merits. 

The  Lower  Appellate  Court  afl&rmed  this 
decision,  and,  in  addition  thereto,  to  use  the 
words  of  the  English  version  of  the  Prin- 
cipal Sudder  Ameen's  judgment,  a  "  deter- 
"  mination  of  the  points  on  the  merits  wa^ 
"  slightly  made  in  the  suit." 

It  was  objected  on  special  appeal  before 
us  that  the   Courts   below  were  wrong  in 
holding  this  case  to  be  subject  to  the  time 
of  limitation  prescribed  by  Sections  *]*]  and 
140  of  Act  X,  of  1859,  ^'^^  we  are  of  opi- 
nion that  this  is  so.     Those  sections  refer 
exclusively    to    cases    where    the    Collector 
has  before  him  one  party  who  is  admitted- 
ly  a   tenant  to   somebody,   and   two   other 
parties  who  are   each  claiming  to  be  the 
landlord  of  the  first:  under  these  circum- 
stances, the  Collector  is  bound  to  treat  as 
actual   landlord   that  one  of  the  two  rival 
claimants    who    satisfies    him    that    he  has 
been  de  factOy  immediately  up  to  the  time 
of  the  suit,  in  receipt  of  the  rents  and  pro- 
fits of  the  land;  but  his   decision  on  this 
matter  of  fact  is  not  to  determine  the  rights 
of  the  disputing  parties,  provided  they  bring 
a  suit  in  a  Civil  Court  for  the  purpose  of 
trying  those  rights  within  a  specified  period. 
It    is  obvious    that    the    present    plaintiffs, 
even  if  considered  as  having  been,  accord- 
ing to  their  own  statement,  the  real  plaint- 
iffs in  the  suit  before  ihe  Collector,  never 
were  in  the  situation  of  rivals  to  the  defend- 
ants, disputing  over  a  right  to  rent  which 
the   other  party  was   admittedly   bound  to 
pay  to  one  or  the  other  of  them.     Conse- 
quently,  the    sections  in  question  have  no 
application  to  this  case. 

We  are  of  opinion  tjjat  this  suit  is 
not  barred  by  lapse  of  time;  and  we, 
therefore,  remand  it  to  the  Lower  Appellate 
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Court  for  decision  on  the  merits,  inas- 
much as  we  can  only  construe  "  a  slight 
determination "  of  these  to  be  no  deter- 
mination at  all,  such  as  the  parties  have 
a  right  to  expect  at  the  hands  of  a  Court 
of  Justice.  We  also  remark  that,  if  the 
Lower  Appellate  Court  considers  that  the 
decision  of  the  case  by  the  Court  of  first 
instance  on  the  preliminary  issue  alone  has 
had  the  effect  of  rendering  the  evidence 
on  the  merits  imperfect,  it  will  be  the  duty 
of  the  Lower  Appellate  Court  to  remand  the 
case  to  the  Court  below  in  accordance  with 
the  provisions  of  Section  351  of  Act  VIIL 
of  1859. 

The  case  is  remanded  for  re- determination 
in  accordance  with  the  above  observations. 


The  34th  April  1865. 

Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges, 

Suit  for  kubooleut— Tender  of  Pottah. 

Case  No.  3402  of  1864  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24-Pergunnahs,  dated  the  2jth 
August  7864,  affirming  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  31st  May  1864. 

Troyluckhonath  Chowdhry  (Defendant), 

Appellant, 

versus 

Kuleema  Bibee  (Plaintiff),  RespondenL 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Baboo  Onoocool  Chunder  Mookerjee  for 
Respondent. 

A  suit  cannot  be  maintained  for  a  kubooleut  without 
proof  of  previous  tender  of  pottah. 

The  terms  of  the  law  appear  to  us  to 
be  clear,  and  it  has  also  been  established  by 
many  decisions  that  a  suit  cannot  be  main- 
tained for  a  kubooleut,  unless  the  plaintiff 
is  able  to  show  a  previous  tender  of  a 
pottah. 

In  the  present  case,  there  is  no  allegation 
and  no  proof  on  the  plaintiff's  part  of  any 
lender  of  a  pottai. 

The  special  appeal  is  decreed  with  costs. 


The  25th  April  1865. 

Present: 

The  Hon'ble  H.  V.  Bay  ley  and  J.  B.  Phear, 

Puisne  Judges. 

Limitation  in  rent;cases— Act  XIV.  of  X859 
— Interest  (on  arrears  of  rent). 

Case  No.  197  of  1864  under  Act  X.  of  1859. 

Regular  Appeal  from,  a  decision  passed  by  the 
Deputy  Collector  of  Nuddea,  dated  the  i^th 
April  1864, 

Mr.  J.  Mayer  (Defendant),  Appetian/, 

versus 

Bibee  Sowlutoonissa  (Plaintiff),  Respondent. 

Messrs.  R,  T.  Allan  and  A,  F,  Lingham 

for  Appellant. 

Mr,  C.  Gregory  and  Baboo  Debendur 
Narain  Bose  for  Respondent. 

Section  14,  Aet  XIV.  of  1S59,  does  not  apply  to  cases 
under  Act  X.  of  1859. 

A  tenant  who,  instead  of  paving  his  rent  when  due, 
compels  his  landlord  to  sue  for  it^  is  liable  to  pay  interest 
thereon. 

In  this  case  plaintiff  sued  on  21st  March 
1864  for  arrears  of  rent  as  due  by  defendant 
to  plaintiff  from  the  22nd  Pous  1259,  B.  S.,  to 
1270,  with  interest. 

Defendant  pleaded  that  the  suit  was  bar- 
red by  the  Law  of  Limitation.  Defendant 
also  questioned  the  alleged  extent  of  the 
plaintiff's  proprietary  rights,  and  the  justice 
of  plaintiff's  demand  for  interest.  Defend- 
ant further  pleaded  a  pottah  as  one  which 
had  been  found  valid  by  the  High  Court  on 
1 8th  August  1863,  and  which  fixed  the  rates. 

It  may  be  here  remarked  that  plaintiff 
had  previously  sued  in  February  i860  for 
possession  of  the  land  with  mesne-profits, 
and  for  the  cancellation  of  the  defendant's 
pottah.  The  final  result  of  that  suit  was 
that  the  High  Court,  on  i8tb  August 
1863,  upheld  defendant's  pottah;  and  this 
decision  it  is  which,  plaintiff  specifically 
states  in  his  plaint,  gives  him  his  cause  of 
action  in  the  present  suit  for  arrears  of  rent 
from  1259  ^o  '27o>  B.  S. 

On  these  pleadings,  and,  on  the  evidence 
adduced   in   support  of    them,    the    Lower 
Court  has  held  that,  as  plaintiff  was  suing 
from    February    i860   to    the    i8lh    August 
1863,    ^®   ^^'^s,    during  that  period,    under 
legal  disability  to   file  any  suit  for   arrears 
of  rent.    The  Deputy  Collector  adds  :  *«  The 
case  seems  clearly  to  fall  under  Section  14 
of    the    Limitation    Aft"    (XIV.    of    1859). 
The    Deputy  Collector,    then,  hoWing  the 
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suit  not  to  be  subject  to  the  bar  of  limita- 
tion, ^oes  into  the  merits,  and  gives  a  decree 
for  the  arrears  of  rent  sued  for,  and  in  ac- 
cordance with  defendant's  pottah.  The 
Deputy  Collector  also  decreed  interest:  he 
considered  that  that  defendant  did  not  pay 
the  arrears  due  till  he  had  compelled  plaint- 
iff to  sue  for  them. 

Defendant  appeals  on  the  points  of  limila' 
Hon  and  interest. 

Upon  the  first  point  (limitation)  he  cites 
the  decision  of  five  Judges  of  this  Court, 
dated  the  18th  of  January  1865,  page 
21,  **Act  X.  Rulings,"  Weekly  Reporter, 
Volume  II.  We  observe  that  it  was  there 
clearly  and  definitively  ruled  that  Section  14, 
Act  XIV.  of  1859,  on  which  the  Deputy 
Collector  has  relied,  did  not  apply  to  cases 
under  Act  X,  of  1859.  We  hold,  then, 
that  the  appellant's  objection  on  the  point 
of  limitation  is  valid ;  but  we  think  it  just 
to  the  Deputy  Collector  to  observe  that  his 
decision  was  of  date  anterior  to  the  ruling 
of  this  Court  above  adverted  to. 

The  respondent's  pleader  refers  us  to  ano- 
ther case  in  page  5 1  of  the  work  above  quoted. 
But  it  is  not  analogous ;  for  that  was  a  case 
where  the  suit  was  for  declaration  of  a  right 
to  enhance^  and  the  question  was,  whether  a 


party  could  sue  for  specified  rents  till  such 
right,  to  enhance  was  declared.  Here  the 
rents  sued  for  were  fully  known  before  the 
suit  was  brought.  Section  32,  k.t\  X.  of 
1859,  enacts  that  suits  for  the  recovery  of 
arrears  of  rent  shall  be  instituted  within 
three  years  from  the  last  day  of  the  Bengal 
year  in  which  the  arrear  claimed  shall  have 
become  due.  Now,  the  suit  was  instituted 
on  the  8th  Choitro  1270  (21st  March  1864), 
and  the  last  day  of  the  Bengal  year  was 
30th  Choitro  1270  B.  S.,  or  loth  April 
1864.  Thus  the  arrear  claimed  as  for  1270 
does  not  fall  within  this  suit. 

We,  therefore,  decree  to  plaintiff  the  rents 
forr  1267,  1268,  and  1269,  which  could  be 
sued  for  according  to  the  above  law  when 
the  suit  was  brought.  We  think  with  the 
Lower  Court  that  defendant,  appellant,  should 
have  paid  his  rent  now  decreed  when  due; 
and  as  he  did  not  do  so,  and  plaintiff  was 
kept  out  of  the  use  of  his  money,  interest  for 
those  three  years  should  be  decreed  to  plaint- 
iflf. .  We,  therefore,  decree  the  appeal  to  the 
extent  specified  with  costs  in  proportion — 
that  is,  plaintiff  will  pay  defendant's  costs, 
except  proportionately  in  respect  to  the  rents, 
with  interest,  for  1267,  1268,  and  1269 
B.  S. 
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The  29th  March  1865. 
Present  : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges. 

ETidence— Prodoction  of  forg:ed  document  1^  a 

party* 

Case  No.  2918  of  1864  under  ActX.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Jessore^  dated  the  26th 
July  1864,  reversing  a  decision  of  the  Deputy 
Collector  of  that  District,  dated  the  Jth  De- 
cember i86j. 

GoribooUa  Gazee  and  others  (Defendants), 

Appellants, 

versus 

Gooroodoss  Roy  (Plaintiff),  Respondent. 

Baboo  Kally  Kishen  Sein  for  Appellants. 

The  prodaction  in  evidence  of  a  forged  document  by 
a  party  to  a  suit  does  not  relieve  the  Court  from  the 
duty  of  examining  the  whole  evidence  adduced  on  both 
sides,  and  of  deading  the  case  according  to  the  truth  of 
the  matters  in  issue. 


The  defendants,  who  are  ryots  sued  under 
Act  X.  of  1859  forenhancement  of  rent,  claim 
to  be  exempt  from   enhancement,  because 
they  held  under  a  mourosee  pottah  granted  to 
them  before  the  Permanent  Settlement.    They 
gave  evidence  to  prove  that  the  rent  paid  by 
them  had  not  been  changed  for  20  years  be- 
fore the  commencement  of  the  suit ;  and  if 
this  evidence  was  credible,  and  they  had 
reited  their  case  on  this  evidence  alone,  they 
might  have  claimed  the  benefit  of  the  pre- 
sumption (enacted  by  the  4th  Section)  that 
the  land  had  been  held  at  the  rent  shown 
from  the  time  of  the  Permanent  Settlement, 
and  was  therefore  land  which  they  had  no 
right  to  hold  at  a  fixed  rate  of  rent.    This 
presumption  from  a  uniform  payment  of  rent 
for  20  years  stands,  "  unless  the  contrary  be 
Bhown  ;''  and  the  only  question  in  the  present 
Bpecial  appeal  is,  whether  the  Judge  rightly 
held  that  the  presumption  thus  enacted  in  the 
lyot's  favor  was  rebutted,  or  ought  not  to 
prevail  in  this  case  by  reason  of  the  other 
matters  shown  in  evidence. 


No  direct  evidence  was  adduced  to  show 
that  the  land  had  not  been  held  at  the  same 
rent  from  the  time  of  the  Permanent  Settle- 
ment.   But  the  defendants,  in  support  of 
their  alleged  mourosee  pottah,  give  in  evi- 
dence a  writing,  bearing  date  the  i6th  Pons 
1 198  B.  £.,  and  purporting  to  be  a  confirm- 
ation of  a  former    pottah   granted  to    an 
ancestor    of  the    defendants.     The  Judge 
pronounced  this  document  to  be  fabricated, 
both  from  its  appearance,  and  also  because 
it  was  proved  that,  at  the  date  of  this  alleged 
confirmation,  the  plaintiff's  grandfather,  the 
person  supposed  to  grant  it,  was  a  minor 
whose  estate  was  then  under  the  charge  of 
the  Court  of  Wards.    The  judgment  of  the 
Court  upon  this  part  of  the  case  is  in  the 
following    words :    **  The    defendants  have 
''  proved  that  they  have  held  this  land  at  a 
"  uniform  rate  for  a  period  of  20  years ;  but, 
"  as  the  pottah  under  which  they  claim  to 
'*  have  held  is  proved  to  be  false,  it  cannot 
**  now  be  assumed  that  they  have  held  at 
''  that  rate  since  the  Perpaanent  Settlement." 


The  Judge  is  not  correct  in  stating  that 
the  pottah  is  proved  to  be  false,  the  paper 
produced  being  not  a  pottah,  but  a  writing 
confirming  a  previous  pottah.     The  Judge 
being  satisfied  that  the  writing  was  a  fabri- 
cation, and  as  it  would  seem  a  fabrication  of 
recent  date,  and  therefore  within  the  defend- 
ants' knowledge,  a  presumption  arose  against 
the  truth  of  the  case  advanced  by  the  defend- 
ants, which  was,  that  they  held  at  a  fixed 
rent  under  a  mourosee  pottah  of  ancient 
date.    If  the  Court,  in  weighing  the  whole 
evidence,  has  given  no  more  than  due  effect 
and  weight  to  this  presumption  arising  from 
the  use  of  evidence  known  by  the  persons 
using  it  to  be  fabricated,  we  cannot  interfere. 
If,  on  the  other  hand,  the  Court,  finding 
that  a  fabricated  paper  has  been  adduced  in 
evidence  by  the  defendants,  had  regarded 
this  mal-practice  as  a  thing  necessarily  de- 
structive of  the  defendants'  case,  and  of  the 
presumption  which  the  4th  Section  enacts,  the 
judgment  is  erroneous.  The  Judge's  language, 
if  it  is  not  meant  to  express  this  latter  view, 
leads  us  to  doubt  whether  he  has  not  attach- 
ed an  artificial  and  undue  weight  to  the  fact 
of  the  defendants'  having  used  the  fabricated 
paper  in  evidence  ;  and,  as  there  is  also  a 
misapprehension  in  the  judgment  as  to  the 
precise  character  of  the  document  itself,  we 
shall,  on  these  grounds,  rem^d  the  case  to 
the  Lower  Appellate  Court  for  a  new  trial. 


1     The  C^urt  will  bear  in  mind  that  the 
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use  of  iabricaled  wriUen  evidence  by  a 
party,  however  clearly  established,  does  not 
relieve  the  Court  from  the  duty  of  examin- 
ing the  whole  of  the  evidence  adduced  on 
both  sides,  and  of  deciding,  according  to  the 
truth,  the  matters  in  issue.  The  person 
using  such  evidence  may  have  brought  him- 
self within  the  penalties  of  the  criminal 
law  ;  but  the  Court  should  not,  in  a  civil 
suit,  inflict  a  punishment  under  the  name  of  a 
presumption. 

Forgery  or  fraud  in  some  material  part 
of  the  evidence,  if  it  is  shown  to  be  the 
.contrivance  of  a  party  to  the  proceedings, 
may  afford  a  fair  presumption  against  the 
whole  of  the  evidence  adduced  by  that  party, 
or  at  least  against  such  portion  of  that 
evidence  as  tends  to  the  same  conclusion 
with  the  fabricated  evidence.  It  may  per- 
haps also  have  the  further  effect  of  gaining 
a  more  ready  admission  for  the  evidence  of 
his  opponents.  But  the  presumption  should 
not  be  pressed  too  far,  especially  in  4his 
country,  where  it  happens,  not  anconmionly, 
that  falsehood  and  fabrication  are  employed 
to  support  a  just  cause. 

In  a  recent  appeal  heard  by  the  Privy 
Council,  Ranee  Shurnomoyee  vs.  Maharajah 
Suttees  Chunder  Roy  Bahadoor,  23rd  July 
1864,  their  Lordships  sustained  the  appeal, 
although  they  treated  the  whole  of  the  parole 
evidence  of  the  appellant  as.  unworthy  of 
credit,  and  a  confirmatory  pottah  produced 
by  her  as  a  forged  instrument.  In  the 
judgment  it  is  said  "  that,  when  false  wit- 
"  nesses  or  forged  documents  are  produc- 
"  ed  in  support  of  ar  case,  the  fact  naturally 
"  creates  suspicion  as  to  the  case  itself  ;  and, 
"  if  the  evidence  on  which  their  Lordships 
"  act  depended  in  any  degree  for  its  credi- 
"  bility  or  weight  on  such  witnesses  or  do- 
"cuments,  they  would  have  paused  as  to 
'.*  their  conclusion.  The  fact  is  not  so,  how- 
"cver,  in  the  present  case;  their  Lordships 
"  believe  they  have  to  deal  with  a  just  case 
'*  foolishly  and  wickedly  attempted  to  be 
"supported  by  false  evidence.  This  mis- 
"  conduct  must  not  mislead  them  in  the  ad- 
"vice  they  will  have  to  tender  to  Her  Ma- 
"  jesty,  which  will  be  that  the  appeal  be  sus- 
"  tained,  and  the  decrees  complained  of  re- 
"  versed." 

In  the  present  suit  the  defendants  have 
failed  to  prove  the  raourosee  pottah  on  which 
they  based  their  right  to  hold  the  land  at  a 
fixed  rent,  and  they  have  knowingly  put  in 
evidence,  in  support  of  the  alleged  pottah,  a 
writing  which  the  Court  is  satisfied  is  a  fa- 
brication.   If  the  Court,  nevertheless,  credits 


the  evidence  offered  by  them  to  show  pay- 
ment of  rent  at  an  unvarying  rate  for  the 
last  20  years,  effect  may  be  given  to  the 
presumption  which  the  4ih  Section  declares 
shall  arise,  "  unless  the  contrary  be  shown,  or 
"  unless  it  be  proved  that  such  rent  was  fixed 
"  at  some  later  period"  than  the  time  of  the 
Permanent  Settlement.     On  the  other  hand, 
the  presumption  from  the  use  of  the  fabri- 
cated writing  must  have  due  weight.    It  is 
for  the  Court,  weighing  the  whole  evidence, 
to  say  what  inference  is  fairly  to  be  deduced 
from  this  fact,  whether  it  is  merely  that  no 
such   mourosee  pottah  ever  existed  as  the 
defendants  have  put  forward,  or  whether  it 
goes  further  and  satisfies  the  Court  that  the 
defendants  are  not  persons  who  have  long 
held  the  land  at  fixed  rates  of  rent.  The 
Court  will  draw  such  presumption  from  the 
fact  as  is  fair  and  reasonable.     The  main 
ground  of  our  interference  with  the  present 
finding  is  that  which  we  have  already  stated— 
viz.,   an   apprehension  that  the  Court  has 
given  an  artificial  and  undue  effect  to  this 
presumption. 


The  25th  April  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Jurisdiction— Ejectment  (of  one  ryot  by 

another). 

Case  No.  2826  of  1864. 

Special  Appeal  from  a  decision  passed  by  if^f 
Deputy  Commissioner  of  Gowalparah,  dated 
the  22nd  July  1864,  affirming  an  order  passed 
by  the  Sudder  Ameen  of  that  District,  dated 
the  28th  March  1864, 

,  Teeluck  Chand  Oswal  (Defendant), 

Appellant, 

versus 

Gour  Chunder  Shaha  (Plaintiff),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Debendro  Narain  Bou  for 
Respondent. 

Where  the  dispossession  of  one  ryot  b^'  another  fe  iM* 
the  direct  act  of  the  zemindar,  the  case  is  copiBiWc  by 
the  Civil  Court. 

The  plaintiff  alleged  that  he  had  been 
dispossessed  of  his  jote  by  another  ryot  m 
consequence  of  a  pottah  obtained  by  the 
latter  from  the  tehsildar  of  the  zcmiDdtr, 
and  he  sued  in  the  Civil  CuUrt.    It  w  <»" 
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ieDded  that  he  should  have  gone  under  Act 
X.  We  have  considerable  doubts  on  the 
Subject,  and  should  like  to  see  some  broad 
principle  laid  down  by  which  the  jurisdic- 
tion in  these  cases  should  be  regulated  other- 
wise than  by  reference  to  the  exact  word- 
ing and  form  of  the  suit.  But,  a?  it  seems  to 
have  been  decided  in  several  cases  that, 
when  the  dispossession  is  not  the  direct  and 
immediate  act  of  the  zemindar  (and  in  this 
case  it  is  not  shown  that  it  was  the  direct  act 
of  the  zemindar),  we  do  not  think  that  there 
18  in  the  present  instance  sufficient  ground 
for  interference,  and  we  dismiss  the  appeal 
.with  costs. 


The  25th  April  1865. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Snnrey  and  meastirement  of  lands — Remedy 
of  neighbouring  zemindar. 

Case  No.  21  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
.    the  yudge  of  Tirhoot^  dated  the  gth  Septem- 
ber 1864,  affirming  an  order  passed  by  the 
Deputy  Collector  of  that  District j  dated  the 
rjih  August  1863, 

Baboo  Purmessuree  Pershad  Narain  Singh 
(Objector),  Appellant^ 

versus 

Sheik  Nubee  Buksh  (Plaintiff), 
Respondent, 

Bahoos  Makes h  Chunder  Chowdhry  and 
Kissen  Succa  Mookerjee  for  Appellant. 

Mr,  A,  F,  Lingham  for  Respondent. 

Sections  9  and  10,  Act  VI.  of  1862,  B.  C,  do  not  em- 
brace the  case  of  a  neighbouring-  zemindar  alleging-  to  be 
^pronged  by  the  act  of  the  Collector  or  the  measuring 
zemindar.     His  remedy  is  in  a  separate  civil  action. 

After  hearing  the  pleader  for  the  appellant, 
we  do  not  think  that  he  has  any  locus  standi 
in  Court.  Sections  .9  and  10  of  Act  VI.  of 
1862  (Bengal  Council)  are  wholly  taken  up 
wkh  the  survey  and  measurement  of  lands 
as  between  a  zemindar  and  his  ryot.  Those 
provisions  do  not  embrace  the  case  of  a 
neighbouring  zemindar  objecting  to  any 
encroachment. 

Wc  observe,  too,  that,  even  if  there  had 
been  a  place  in  Court  for  the  appellant,  he 
made  no  appearance  until  the  case  had  been 
decided  and  put  aside. 


But,  on  the  first  point  noticed — vis,y  the 
want  of  any  provision  in  Sections  9  and  10 — 
we  think  the  appellant  is  out  of  Court  If 
he  has  been  wronged  by  the  act  of  the  Col- 
lector, or  of  the  measuring  zemindar,  the 
appellant  will,  no  doubt,  have  his  remedy  in 
a  separate  civil  action. 

Appeal  dismissed  with  costs. 


The  26th  April  1865. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  A.  G.  Mac- 
pherson.  Puisne  Judges, 

Section  25,  Act  X.  of  z859~£jectment— Breach 

of  contract 

Case  No.  3454  of  1864  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhoot,  dated  the  ist  August  1864, 
affirming  a  decision  passed  by  the  Deputy 
Collector  of  that  District  ^  dated  the  gth  jfanu^ 
ary  1864, 

Augur  Singh  (Plaintiff),  Appellant, 

versus 

Mohinee  Dutt  Singh  and  another  (Defend- 
ants), Respondents. 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

The  proviso  in  Section  25  of  Act  X.  of  185^  is  limited 
to  apphcations  for  ejectment '/  on  the  determmatton  of  a 
lease." 

In  the  absence  of  a  provision  for  the  cancelment  of  a 
lease,  or  that  the  landlord  shall  have  the  right  of  re-entry 
on  breach  of  any  of  the  stipulations  in  the  lease,  a  breach 
docs  not  cancel  the  lease,  or  give  a  right  to  eject. 

The*appellant  sued  to  cancel  a  lease  (un- 
der Clause  5  of  Section  23  of  Act  X.  of  1859), 
in  consequence  of  a  breach  of  contract  on 
the  part  of  the  ryot,  the  respondent.  The 
Lower  Court  held  that,  under  Section  25  of 
Act  X.,  the  appellant  could  attain  his  object 
only  by  a  regular  suit  in  the  Civil  Court, 
because  the  lease  was  a  zur-i-peshgee  lease, 
and,  therefore,  the  matter  was  not  cognizable 
in  the  Revenue  Courts. 

We  think  that  the  Court  was  wrong  in 
holding  that  this  suit  fell  under  the  proviso 
in  Section  25.  That  proviso  is  limited  to 
applications  for  ejectment  **  on  the  determin- 
ation of  a  lease,  and  it  was,  therefore,  in- 
applicable to  this  suit,  which  was  not  an 
application  for  ejectment  ''  on  the  determina- 
tion of  a  lease!*     But  we  think  it  onneces- 
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sary  to  remand  the  case  to  the  Lower  Court, 
because,  although  that  Court  has  jurisdiction, 
the  appellant's  suit,  if  tried,  roust  necessarily 
have  been  dismissed.  He  sues  to  annul  the 
lease  on  account  of  a  breach  of  a  contract 
contained  in  it.  But  the  lease  contains  no 
proviso  that  it  shall  be  cancelled,  or  that  the 
landlord  shall  have  the  right  of  re-entry  on 
breach  of  any  of  the  conditions  of  it ;  and, 
in  the  absence  of  such  a  proviso,  a  breach 
of  contract  does  not  cancel  the  lease,  or 
give  a  right  to  eject.  (See  the  case  of 
Gooroo  Per  shad  Sircar  y  March  9th,  1863, 
Hay  &  Co.*s  Reports,  Volume  II.,  page  451.) 


The  26th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton^Karr, 

Puisne  fudges. 

Lakheraj — Resmnption — ^Jurisdiction. 

Cases  Nos.  825  and  826  of  1863. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  ofSarun,  dated  the 31st  December  1862, 
affirming  a  decision  passed  by  the  Collector  of 
that  Districtf  dated  the  igth  April  1862, 

Rajah  Roy  and  others  (Defendants), 
Appellants^ 

versus 

Bibee  Oomutbutool  and  others  (Plaintiffs), 

Respondents. 

Mr,  R,  T,  Allan  and  Bahoos  Kishen  Succa 
Mookerjee  and  Kalee  Kishen  Sein  for 
Appellants. 

Messrs.  C.  Gregory  and  J.  Baptist,  and 
Bahoos  Roop  Nauth  Banerjee  ^nd^Deben- 
dro  Narain  Bose,  Moonshee  Ameer  Alee, 
and  Moulvie  A/taboodeen  Mahomed  for 
Respondents. 

A  zemindar,  havinfif  failed  in  a  suit  broug^ht  in  the 
Revenue  Court  under  Section  28,  ActX.  oi  1859,  to  resume 
lands  as  iovming  part  of  his  permanently  settled  estate, 
cannot  sue  in  the  Civil  Court  to  try  the  same  question 
over  again,  thoueh  he  may  sue  in  the  Civil  Court  under 
Recitation  II.  of  18 19  to  try  the  validity  of  the  defend- 
ant's title  to  hold  the  lands  rent-free. 

In  these  cases,  the  plaintiff  has  brought  a 
suit  to  resume  lands  as  forming  part  of  his 
permanently-settled  estate,  and  has  obtained 
a  decree  in  the  Lower  (Courts.  In  special 
appeal  it  is  urged  that  the  plaintiff  first 
went  before  the  Collector  and  tried  this 
question  under«Section  28  of  Act  X.  of  1859, 
and|  having  failed  therei  brought  the  present 


suit  in  the  Civil  Court  to  try  the  same  ques- 
tion over  again. 

We  find  that  the  plaintiff  did,  as  alleged 
by  the  special  appellant,  file  a  suit  under 
Section  28,  Act  X.  of  1859,  and  failed  to 
adduce  any  proof  that  the  lands  in  question 
were  lands  of  his  permanently-settled  estate, 
while,  from  the  evidence  adduced  by  the 
defendant,  the  Deputy  Collector  came  to  the 
conclusion  that  the  tenure  was  in  existence, 
as  lakheraj,  before  1790,  and,  therefore,  as 
directed  by  a  Circular  Order  of  the  Board 
of  Revenue,  he  abstained  from  disposing  of 
the  case  under  Section  28,  and  referred  the 
plaintiff  to  a  resumption  suit  under  Regula* 
tion  II.  of  1 81 9.     Plaintiff  brought  forward 
the  claim,  already  disposed  of  by  the  Deputy 
Collector,  in  the  Civil  Court,  calling  it  a  suit 
under  Section  30  of  Regulation  II.  of  1819, 
which  it  is  not.    As  the  High  Court,  in  its 
ruling    in    the    case    of    Sonaton    Ghose, 
appellant  No.  869,  has  held  that  the  Civil 
Courts  and  the  Collector  have  concurrent 
jurisdiction  as  to  the  trial  of  suits  regard- 
ing lands  held  on  invalid  rent-free  grants 
subsequent  to   1790,   it  is   evident  that  a 
party  cannot  first  select  one   Court  to  in- 
stitute a  suit,  and,  having  failed  there,  pro-    j 
ceed  to  institute  another  suit  to  try  the  same 
question  in  another  Court  of  concurrent  ju- 
risdiction.   Having  failed  in  the  Collector's 
Court  to  prove  that  the  lands  were  alienated 
subsequent  to  1 790,  plaintiff  might,  as  indicat- 
ed by  the  Deputy  Collector,  have  instituted 
a  suit  to  try  the  validity  of  the  defendant's 
title  to  hold  these  lands  rent-free,  and  he  may 
do  so  still  under  the  provisions  of  Regulation 
II.  of  1819  ;  but  his  present  suit  must  be  dis- 
missed.   We  decree  the  appeal  with  costs, 
and,  reversing  the  orders  of  the  Lower  Courts, 
dismiss  the  plaintiff's  suit. 


The  26th  April  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges. 

Lease— Kuboolent— Possession— Presnnqitioa 

— Evidence. 

Case  No.  2906  of  1864  under  Act  X.  of  1859* 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Bhaugulpore,  dated  tke 
22nd  August  1864,  reversing  a  decision  pas9' 
ed  by  the  Collector  of  that  District,  dated  the 
2Sth  May  1864, 
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Mrs.  Douzelli  and  others  (Defendants), 

AppillantSy 

versus 

Rajah  Tek  Narain  Singh  (Plaintiff), 
Rispondenf, 

Mr.  G,  C.  Paul  and  Baboo  Mohinee  Mohun 
Roy  for  Appellants. 

Baboo  Debendro  Narain  Bose  for  Respondent. 

When  a  zemindar  gives  a  lease,  the  presumption  is 
that  he  is  in  a  position  to  give  possession  of  tne  pro- 
perty leased.  After  the  execution  of  the  kubooleut, 
strong  evidence  is  requisite  to  show  that  possession  was 
not  given  to  the  party  executing  it. 

Plaintiff  sued  defendant  for  the  rents 
of  1268  and  1269,  due  under  a  kubooleut 
extending  over  3.  annas  4  gandas  of  a  cer- 
tain village. 

The  defendant  admits  the  execution,  but 
pleads  that,  at  the  time  of  granting  him  the 
lease,  the  plaintiff  was  not  in  possession, 
and  that  he  has  ever  since  been  obstructed 
in  obtaining  possession  by  Gourdjal  Moon- 
shee,  the  owner  of  12  annas  of  the  property. 

The  first  Court  dismissed  the  plaintiff's 
claim,  and  the  Judge,  on  appeal,  decreed  it. 
Defendant  now  appeals  specially,  urging, 
/x/,  that  it  was  a  condition  precedent  to 
the  realizing  of  rent  from  him  that  there 
should  be  a  measurement  of  the  village; 
and,  2ndy  that  the  Judge  in  a  very  per- 
fanctory  manner  enquired  into  the  question 
of  his  possession. 

We  think  that  the  enquiry  of  the  Judge 
is  not  at  all  satisfactory.  When  a  zemindar 
gives  a  lease  to  any  party,  it  is  to  be  pre- 
sumed that  he  is  in  a  position  to  give  him 
possession  of  the  property  leased ;  and,  after 
the  execution  of  the  kubooleut,  strong  evi- 
dence is  requisite  in  order  to  show  that 
possession  was  not  given  to  the  party  exe- 
cuting it.  In  the  present  case,  evidence  of 
that  nature  has  not  been  required  or  g^ven. 
We,  therefore,  remit  the  case  to  the  Judge 
for  the  purpose  of  his  enquiry :  /j/,  whether 
defendant,  immediately  after  the  execution 
of  the  kubooleut,  obtained  possession  or  not  ? 
If  he  did,  and  if  he  lost  it  afterwards,  the 
responsibility  is  on  him.  If,  however,  he 
did  not  obtain  possession  immediately,  the 
2nd  issue  will  be,  whether,  during  the  years 
1267  and  1268,  Gourdyal,  by  the  receipt  of 
the  rents,  prevented  his  obtaining  possession 
of  the  property  leased  to  him ;  if  Gourdyal 
did  so  prevent  him,  the  plaintiff's  suit  must 


be  dismissed ;  if  he  did  not,  the  suit  of  the 
plaintiff  should  be  decreed.  The  Judge,  in 
making  this  investigation,  will  carefully  ex- 
amine the  evidence,  both  documentary  and 
oral,  put  before  him. 


The  27th  April  1865. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges, 

Jurisdiction->Suit  for  declaration  of  title  to  rents 
in  Civil  Court— Prior  suit  for  rent  in  Revenue 
Court 

Case  No.  3452  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Jessore, dated  the 
3rd  September  1864^  reversing  a  decision  pasS" 
ed  by  the  Moonsiff  of  that  District,  dated  the 
2nd  February  i86j, 

Dhurony  Mojoomdar  (Plaintiff),  Appellant, 

versus 

Bissambhur  Mookerjee  and  others 
(Defendants),  Respondents, 

Baboos  Anund  Chunder  Ghosal  and  Oppro^ 
kash  Chunder  Mookerjee  for  Appellant. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Otool  Chunder  Mookerjee  for  Respondents. 

The  dismissal  of  a  suit  for  rent  in  the  Revenue  Court 
for  want  of  jurisdiction  (the  plaintiff  not  having  proved 
that  he  was  defacto  landlord  in  possession),  does  not  bar 
a  suit  in  the  Civil  Court  for  declaration  of  right  to  the 
same  rent. 

This  suit  was  brought  for  declaration 
of  right  and  for  mesne-profits — m.,  the  rents 
due  from  certain  tenants.  Plaintiff  had  pre- 
viously sued  those  tenants  for  the  same  sum 
as  rents  under  Act  X.  of  1859,  and  that  suit 
had  been  dismissed  on  failure  by  plaintiff  to 
prove  that  he  was  the  real  landlord,  and  had 
before  received  rents,  the  present  defendant 
then  appearing  as  intervenor.  In  other  words, 
the  Revenue  Courts,  under  these  circum- 
stances, had  no  jurisdiction. 

Plaintiff  in  this  case  avers  his  right 
under  a  mourosee  pottah  from  defendant, 
Bissambhur,  the  ganteedar,  and  -that  defend- 
ant (Bissambhur)  denies  ever  having  given 
such  a  pottah  to  plsuntiff. 
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:  The  first  Court  held  that  plaintiff  had 
sufficiently  proved  that  he  had  been  in 
possession  of  his  4-anna  share  under  his 
alleged  mourosee  pottah,  and  that  that 
pottah  was  genuine.  It  accordingly  gave 
plaintiff  a  decree,  declaring  his  right  to  a 
4-anna  share  of  the  mourosee,  and  to  mesne- 
profits  in  the  shape  of  rents,  the  amount 
of  which  was  to  be  ascertained  in  exe- 
cution. 

On  appeal,  the  Principal  Sudder  Ameen 
held  that  the  suit  could  not  lie  in  the  Civil 
Court,  as  the  declaration  of  right  sued  for 
by  plaintiff  could  only   be  decreed   when 
possession  and  receipt  of  rents  were  shown ; 
but  that  here  plaintiff  did  not  prove  these 
facts  while  also  he  sued  for  the  same  thing  un- 
der the  name  of  mesne-profits — vtz.^  arrears 
of  rent,  for  which  his  claim  under  Act  X.  of 
1859  had  been  dismissed,  on  the  very  ground 
of  his  failing  to  prove    these  facts.     The 
Principal    Sudder    Ameen    added    that,    if 
plaintiff  wanted  possession  from  his  superior 
landlord  (defendant),  who  denied  his  title,  he 
should  have  so  sued,  and  not  as  he  has  ; 
and  that  the  suing  now  for  declaration  of 
right  and  mesne-profits  was  a  mere  pretext 
to  obtain   in  a   Civil  Court  precisely  that 
which  had  been  denied  him  in  the  Revenue 
Court  in  his  suit  for  arrears  of  rent.  The  Prin- 
cipal Sudder  Ameen  also  rejected  a  plea  raised 
in  oral  argument  by  plaintiff's  pleader,  that 
this  was  a  regular  suit  under  the  provisions 
of  Section  77,  A6t  X.  of  1859,  holding  that 
such    cases    could    only    arise    where    the 
Revenue  Court  had  held  that  the  defendant, 
intervenor,  had  been  in  possession  and  in 
receipt  of  rent,  which  was  not  so  held  there 
in  this  case. 

The  Principal  Sudder  Ameen  having  ac- 
cordingly dismissed  plaintiff's  case,  plaintiff 
appeals  here  specially,  urging  that  the  suit 
was  for  declaration  of  title  and  for  mesne-pro- 
fits— /.  ^.,  rents  collected — and  could  lie;  the 
claim  to  such  rents  not  having  been  gone  into 
in  the  suit  under  Aft  X.  of  1859,  the 
^Revenue  Court  merely  holding  it  had  no 
jurisdiction. 

We  think  that  the  suit  in  the  Collector's 
Court  was  dismissed,  because  plaintiff  did 
not  show  himself  to  be  de  facto  landlord  in 
possession,  and,  therefore,  inat  Court  had  no 
jurisdiction  ;  consequently,  the  right  to 
the  rent  has  not  ever  been  tried.  Thus,  there 
seems  no  reason  why  the  declaration  of  right 
to  r«its  for  the  future  should  not  be  asked  for 
in  the  Civil  tqjirts. 

I    We,  accordingly,  decree  the  appeal  with 
costs. 


The  3rd  May  1865. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Puisne  Judges, 

Suit  for  kubooleut  {against  rival  Umdlerd). 

Cases  Nos.  31 11  and  31 12  of  1864  under 

Act  X.  of  1859. 

Special  Appeals  front  a  decision  passed  by  the 
Additional  Judge  of  Chittagong,  dated  the^ih 
July  1864,  affirming  a  decision  passed  by  Hie 
Deputy  Collector  of  that  District^  dated  the 
sgth  September  1863, 

Chundee  Churn  Doss  (one  of  the  Defendants), 

Appellants^ 

versus 

Dataram   Chowdhry   (Plaintiff),  and  otheis 
(Defendants),  Respondents. 

Baboos  Kishen  Succa  Mookerjee  and 
Greeja  Sunker  Mojoomdar  for  Appellants. 

BahoQ  Dehendro  Aarain  Bose  for 
Respondents. 

No  suit  for  a  kubooleut  can  lie  under  Act  X.  of  1839    ^ 
agfainst  a  rival  landlord.  < 

Plaintiff  in  these  two  cases  sues  a  de- 
fendant as  ryot  of  his  own  for  a  kobooteixt 
for  the  first  time  for  certain  julkur. 

The  defendant  answered  that  the  jolkqr, 
for  which  the  kubooleut  is  now  for  the  first 
time  required,  is  within  the  taruf  estate  of 
Chundee  Churn  Doss,  to  whom  he  pap 
rent. 

The  defendant,  Chundee  Chum  Doss, 
claims  the  land  as  his  own. 

The  Additional  Judge  released  the  lyot 
defendant,  but  gave  the  plaintiff  a  decree  for 
kubooleuts  against  Chundee  Chum  Doss. 

Chundee  Churn  Doss  now  appeals  special- 
ly, urging  that,  until  the  question  of  tide 
between  himself  and  plaintiff,  the  fanner  of  | 
Nowabad  land,  is  determined,  no  suit  for  a 
kubooleut  can  lie  against  him  under  Act  X. 
of  1859. 

We  think  that  the  proceedings  of  the  Ad- 
ditional Judge  are  altogether  illegal.  The 
present  case  stands  as  a  dismissal  of  the 
plaintiff's  claim  against  the  ryot  defendant; 
but  it  is  altogether  null  and  void  al 
against  Chundee  Chum  Doss,  and  will  be  no 
bar  to  suits  brought  by  either  party  to  prove 
their  title  to  the  land  in  dispute.  The  costs 
of  this  special  appeal  will  be  borne  under 
the  circumstances  by  the  parties  respect- 
ively. 
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The  4th  May  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley^and  J.  B.  Phear, 

Puisne  Judges. 

Jurisdiction— Suit  for  possession  (aninst  co- 
lessees  in  collusion  witii  zemindar.) 

Case  No.  3474  of  1864. 

Special  Appeal  front  a  decision  passed  by  the 
Additional  Judge  ofDacca^  dated  the  $th  Sep- 
tember J 864tajffirming  a  decision  passed  by  the 
Judge  of  the  Small  Cause  Courts  with  powers 
of  the  Principal  S udder  Ameen  of  that  Dis- 
trictf  dated  the  2'jth  March  i86j. 

Shumbhoonath  Shaha(one  of  the  Defendants), 

Appellaniy 

versus 

Ram   Sundar  Sircar   (Plaintiff),   and  others 
(Defendants),  Respondents, 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  suit  for  possession,  brought  in  reality  by  one  lessee 
against  the  other  lessees  as  co-parceners  m  collusion  with 
the  zemindar,  and  not  against  the  zemindar  as  landlord, 
is  rightly  brought  in  the  Civil  Court,  and  not  before  the 
Collector,  under  Clause  6,  Section  23,  Act  X.  of  1859. 

The  first  plea  is  that  the  Civil  Court  had 
no  jurisdiction,  as  plaintiff  sued  the  zemin- 
dar and  other  lessees  for  possession,  and  thus 
the  suit  should  have  been  in  the  Collector's 
Court  under  Clause  6,  Section  23,  Act  X.  of 
1859.  But  we  find  that  the  suit  is  really 
against  the  other  lessees  as  the  co-parceners 
of  the  plaintiff  acting  in  collusion  with  the 
zemindar,  and  not  against  the  latter  in  the 
relation  of  landlord  and  tenant  contemplated 
in  the  clause  and  section  cited. 

We  therefore  over-rule  this  plea. 

The  other  arguments  are  really  against  the 
finding  of  fact  by  the  Judge,  which  is  that 
the  plaintiff's  lease  and  previous  possession 
give  him  a  title  to  recover  the  land  from  the 
defendants  who  have  ousted  him. 

Dismissed  with  costs. 
Vol  II. 


The  8th  May  1865. 

Present  : 

The  Hon*ble  W.  Morgan  and  Shumbhoonath 
Pundit,  Puisne  Judges, 

Jurisdiction— Suits  for  rents  embezzled. 

Case  Na  3491  of   1864  under  Aft  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Beerbhoom,  dated  the  8th  September 
1864  f  reversing  a  decision  passed  by  the  Deputy 
Collector  of  that  District  ^  dated  the  1  ith  June 
1864, 

Messrs  R.  Skinner  &  Co.  (Plaintiffs), . 
Appellants, 

versus 

Rujub  AH  Khan  and  another  (Defendants), 

Respondents, 

Baboo  Banee  Madhub  Banerjee  for 
Appellants. 

None  for  Respondents. 

An  agent  may  be  sued  under  Act  X.  of  185^  for  rents 
received  by  him,  whether  or  not  he  has  committed,  with 
respect  to  such  rents,  an  offence  under  the  penal  law. 

The  Lower  Appellate  Court  holds  that  the 
plaintiff  having  charged  the  defendant  with 
what  amounts  to  *  embezzlement,'  the  plaint- 
iff's claim  to  recover  the  sum  sued  for  is 
not  cognizable  under  the  Rent  Law.  This 
decision  is  wrong.  The  defendant,  a  go- 
mashtah  employed  to  collect  rents,  is  sued 
for  sums  collected  by  him,  and  not  duly  paid 
over  or  accounted  for  to  his  employer. 
Whether  he  has  committed,  with  respect  to 
the  moneys  (if  any)  so  retained  by  him,  an 
offence  within  the  penal  law  or  not,  his 
civil  liability  still  continues,  and  the  plaint- 
iff's suit  is  clearly  maintainable. 

We  reverse  the  Judge's  decision  as  to  this 
part  of  the  case  only.  The  Judge  will 
hear  the  evidence  and  determine  whether  the 
defendant  is  liable  for  any  and  what  sum  in 
respect  of  his  collections  which  have  not 
been  duly  paid  over,  or  accounted  for,  to  the 
plaintiff. 
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The  8th  May  1865. 
Present : 

The  Hon'ble  W.  Morgan  and  Shurabhoonath 
Pundit,  Puisne  Judges. 

Jurisdiction — Suit  to  recover  Government  jumma 
agreed  to  be  paid  between  date  of  resumption 
and  settlement. 

Case  No.  3330  of  1864. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Beerbhoom,  dated  the  2nd  August 
1864,  affirming  a  decision  passed  by  the  Prin- 
cipal Sudder  Am'een  of  that  District ^  dated  the 
joth  February  1864, 

The  Government  (Plaintiff),  Appellant, 

versus 

Hushumtoonissa  Bibee  and  others  (Defend- 
ants), Respondents, 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 
None  for  Respondents. 

A  suit  by  Government,  to  recover  what  the  defendants 
have  by  a  writing  agreed  to  pay  in  respect  of  Government 
jumma  between  the  date  or  resumption  and  settlement, 
IS  not  a  suit  for  arrears  of  rent  cognizable  by  the  Collec- 
tor under  Act  X.  of  1859. 


The  plaint  has  been  rejected  by  both 
Courts,  on  the  ground  that  this  suit  is  one 
cognizable  by  the  Collector's  Court  alone 
under  Aft  X.  of  1859  as- a  suit  for  arrears  of 
rent. 

The  suit  is  by  the  Government  for  money 
due.  It  is  not  a  suit  for  arrears  of  rent.  The 
resumed  lakheraj,  in  respect  of  which  the  claim 
arises,  was  resumed  so  far  back  as  the  year 
1839.  From  some  difficulty  in  identifying 
or  precisely  ascertaining  the  lands,  a  settle- 
ment was  not  made  until  the  year  1859. 
The  present  suit  is  for  a  sum  claimed  by  the 
Government  in  respect  of 'its  demand  be- 
tween the  date  of  resumption  and  the  settle- 
ment. It  is  alleged  in  the  plaint  that  that 
sum  accrued  to  the  Government  being  due 
according  to  a  petition  of  the  defendants  filed 
on  the  23rd  Assin  1268,  which  they  un- 
dertook to  pay  that  sum.  This  is  not  a  suit 
for  arrears  of  rent,  but  a  suit  by  the  Govern- 
ment to  recover  the  sum  which  the  defend- 
ants have  agreed  to  pay  in  respect  of  the 
claim  of  Government  to  its  jumma  for  the 
period  prior  to  the  settlement  of  1859.  It 
is  not  a  case  within  the  Collector's  jurisdic- 
tion, but  18  properly  cognizable  in  the  Civil 
Courts,  and  must  be  heard  there. 

The  special  appeal  is  allowed  with  costs. 
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The  4th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  fudges. 

Limitation  (to  what  cases  Section  14,  Act  XIV. 
of  1859,  applicable)— Execution  of  decree 
(Time  of). 

Case  No.  382  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  ofMymensingh,  dated  the  31st  May 
1864,  affirming  an  order  passed  by  the  Princi- 
pal Siidder  Ameen  of  that  District,  dated  the 
igth  January  1864. 

Kalee  Chunder  Chowdhry,  Petitioner, 

versus 

Ruttun  Gopal  Bhadooree  and  others, 
Opposite  Party, 

Baboos  Onoocool  Chunder  Mookerjee  and 
Opprokash  Chunder  Mookerjee  for  Peti- 
tioner. 

Baboos  Sreenath  Doss  and  Romesh  Chunder 
Mitter  for  Opposite  Parly. 

Section  14,  Act  XIV.  of  1859,  does  not  apply  to  cases  In 
which  the  right  of  the  petitioner  has  been  judicially  deter- 
mined, but  to  suits  in  which  no  judgment  has  been  given, 
but  which  through  error  have  \i^^iiOond  fide  instituted  in 
a  Court  not  having  jurisdiction. 

Execution  of  a  decree  should  be  taken  out  from  the 
date  of  the  passing,  and  not  from  the  date  of  the  com- 
mencement of  that  Act. 

Two  objections  have  been  taken  to  the 
decision  below :  ist,  that  Section  14,  Act 
XIV.  of  1859,  is  applicable  to  the  present  case ; 
and,  2nd,  that  the  Judge  was  wrong  in  hold- 
ing that  execution  of  the  decree  should  have 
been  taken  out  from  the  date  of  the  pass- 
ing of  the  Act,  and  not  from  the  date  on 
which  it  was  subsequently  declared  to  have 
effect. 

On  the  first  point,  we  find  that,  somewhere 
in  or  about  1855,  the  petitioner  sued  for 
enhanced  rents,  after  notice  served  under  the 
provisions  of  Regulation  V.  of  181 2,  and  ob- 
tained a  decree  declaring  him  entitled  to  en- 
hance the  rent.  His  course  then  was  to 
serve  a  notice  on  the  defendant,  and  to  re- 
cover at  the  rates  mentioned  in  the  notice, 
leaving  the  tenant  to  contest  the  fair- 
ness or  otherwise  of  the  rent  demanded. 


Instead  of  doing  this,  the  petitioner,  two 
years  subsequently,  instituted  a  fresh  suit 
in  another  Court  to  assess  the  lands*  This 
suit  was  dismissed  on  appeal  by  the  Judge, 
who  held  that  petitioner  was  again  suing 
for  a  remedy  which  he  might  have  enforced 
under  the  decree  already  obtained  by  him, 
and  this  decision  was  confirmed  on  appeal  by 
the  High  Court  on  23rd  June  1863.  Peti- 
tioner then  came  into  Court  on  20th  August 
1863,  and  prayed  that  he  might  then  be 
allowed  to  execute  his  decree  of  1855,  urging 
that  Section  14,  Act  XIV.  of  1859,  would  give 
him  a  standing  in  Court,  even  if  he  were  other- 
wise barred  by  the  Law  of  Limitation,  This 
Section  the  Judge  has  held  not  to  be  appli- 
cable to  the  case,  and  we  agree  with  the 
Judge  on  this  point,  for  Section  14  appears 
to  us  not  to  contemplate  a  case  such  as  this. 
It  refers  to  suits  in  which  no  judgment  hfts 
been  given,  but  which  through  error  hare 
been  bond  fide  instituted  in  a  Court  not 
having  jurisdiction,  and  have  been  conse^ 
quently  thrown  out.  In  such  cases,  the  law 
says  that  a  party,  acting  in  ignorance  btrt  in 
good  faith,  shall  not  be  a  loser.  In  the  pre- 
sent case,  the  right  of  the  petitioner  had 
been  judicially  declared ;  the  remedy  that  he 
sought  had  been  given  him,  and  so  there  wad 
no  ground  for  going  into  Court. 

On  the  second  point  we  see  that  the  Judge 
has  decided  in  conformity  with  several  deci- 
sions of  this  Court,  and  we,  therefore,  find  no 
grounds  for  interfering  with  the  orders  passed 
below. 

The  appeal  is  rejected  with  costs. 


The  4th  January  1865. 

*  Pnsint  / 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Sales  (in  execution  of  decree^— Api^Ucatioii  to 
set  aside,  for  irregularity. 

Case  No.  443  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  ofSylhet,  dated  the  28th  May  1864, 
affirming  an  order  passed  Jy  the  Principal 
Sudder  Ameen  of  that  District,  dated  the  ijth 
April  1864. 
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Joy  Tara  Dossee,  mother  of  Kaleenalh  Doss, 

Petitionery 

versus 

Mahomed  Hossein  and  another,  Opposite 

Party, 

Baboo  Poor  no  Ch  under  Mookerjee 
for  Petitioner. 

None  for  Opposite  Party. 

Even  where  material  irregularity  has  ensued  from  non- 
issue  of  proclamation  of  sale  in  execution  of  a  decree, 
the  person  applying  to  set  aside  the  sale  on  that  ground 
is  bound,  unocr  Section  256,  Act  VIH.  of  1859,  to  prove 
substantial  injury  arising  thereby. 

Neither  of  the  Courts  have  treated  this 
case  as  they  should  have  treated  it. 

On  the  objection  of  the  debtor,  the  judg- 
ment-holder should  have  produced,  or  the 
Court  itself  should  have  taken,  evidence  as 
to  whether  the  second  proclamation  was  really 
issued. 

If  it  were  really  Issued,  there  is  an  end  of 
the  petitioner's  appeal.  If  it  were  not  issued, 
and  material  irregularity  has  thereby  en- 
sued, still,  under  Section  256  of  the  Civil 
Code,  the  applicant  would  be  bound  to  prove 
that  she  had  sustained  substantial  injury 
owing  to  the  irregularity.  The  case  must 
be  remanded  to  the  Principal  Sudder  Ameen, 
who  will  himself  take  the  necessary  or  the 
proffered  evidence  on  these  points.  If,  as 
already  remarked,  the  second  proclamation 
was  issued,  the  sale  will  stand  good.  If  it 
did  not  issue,  it  will  still  be  on  the  appellant 
to  prove  substantial  injury  arising  out  of 
this  defect ;  and  the  Principal  Sudder  Ameen 
will  decide  the  case  accordingly. 


The  4th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Plea  of  final  release  by  debtor— Date  of. 

Cases  Nos.  491  and  513  of  1864. 

Miscellaneous  Appeals  from  an  order  passed  by 
Baboo  Goopeenath  Bose,  Acting  Principal 
Sudder  Ameen  of  Nuddea^  dated  }he  ^rst 
August  1864. 

Brindabun  Chunder  Sircar  Chowdhry  ^nd 
another,  Petitioners, 

versus 

Khoshal  Chunder  Dutt,  Opposite  Party. 


Baboos  Romanath  Bose  and  Tarucknath 
Sein  for  Petitioners. 

Baboos  Banee  Madhub  Banerjee  and  Kedar- 
nath  Chatterjee  for  Opposite  Party. 

A  debtor,  who  pleads  a  final  release,  should  be  called 
upon  to  state  the  date  of  the  alleged  arrangement.  If 
the  date  be  subsequent  to  Act  VIH.  of  1S59,  the  decree 
should  be  allowed  to  proceed,  as  Section  206  foibtdsthe 
recog^nition  of  adjustments  not  made  through  Courts. 
If  prior  to  that  Act,  the  bona  fides  of  the  adjustment 
must  be  considered. 

The  Principal  Sudder  Ameen  has  missed 
the  point  raised  by  the  judgment-debtor  in 
these  cases,  and  which,  as  argued  by  the 
judgment-holder,  ought  to  have  been  decided. 

The  debtor  pleaded  a  final  release,  and  the 
Court  should  have  called  on  him  to  state 
when  this  alleged  arrangement  took  place. 
If  it  bears  date  subsequent  to  Act  VIII.  of 
1859,  the  decree  should  have  been  allowed 
to  proceed,  inasmuch  as  Section  206  forbids 
Courts  to  recognize  anr  adjustments  not 
made  through  the  Court. 

If  the  said  date  be  prior  to  Act  VJII.,  then 
the  Court  will  simply  have  to  consider  the 
bona  fides  of  the  adjustment,  and  decide  the 
case  accordingly.  To  dismiss  the  decree- 
holder's  petition,  because  he  had  not  appeared 
to  give  evidence,  was,  in  this  view,  wholly 
beside  the  point  at  issue. 

The  cases  are  remanded  to  the  Lower 
Court  for  a  trial  with  reference  to  the  above 
remarks. 


The  9th  January  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Limitation — Execution  (Revival  of). 

Case  No.  435  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  A  meen  ofRii  ngpore^  dai-- 
ed  the  2nd  June  1864. 

Gour  Monee  Dossee  and  others,  Petitioners, 

versus 

Jugutendro   Narain   Chowdhr)*   and   others, 

Opposite  Party, 

Baboos    Dwarkanath    Mitter   and     Unnoda 
Per  shad  Banerjee  for  Petitioners. 

Baboos  Sreenath  Doss  and  Kishen  Dyal  Rfy 
for  Opposite  Parly.  • 
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No.  498  of  1864. 

Jugutendro  Narain  Chowdhn*,  Petitioner, 

versus 

Gour  Monee  Dossee  and  others, 
Opposite  Party. 

Bahoos  Hem  Chunder  Banerjee  and 
Sreenath  Doss  for  Petitioner. 

Bahoos  Dwarkanath  Mitter  and  Unnoda 
Pershad  Banerjee  for  Opposite  Party. 

The  application  for  revival  of  execution  of  decree  was 
made  to  the  Principal  Sudder  Ameen  in  January  1S62. 
The  Judjfe*s  permission  for  the  Principal  Sudder  Ameen 
to  try  the  case  was  asked  for,  and  griven  in  June  1864. 
Held  that  the  sanction  of  the  Judge  legalised  all  the 
previous  acts  of  the  Principal  Sudder  Ameen ;  and  that, 
in  this  view,  execution  was  revived  before  expiry  of 
the  three  years  allowed  by  act  XIV.  of  1S59. 

There  are  two  appeals  in  this  case.  The 
debtors  appeal  against  that  part  of  the  order 
which  allows  the  heir  of  Mohendro  Narain 
to  take  out  execution  through  his  guardian, 
and  the  heirs  of  Bhyrub  Chunder  appeal 
against  their  exclusion  from  the  benefit  of 
the  decree. 

After  hearing  both  sides  fully,  and  after 
reference  to  the  various  Sections  of  Art  XIV. 
of  1859  which  bear  on  the  subject,  we  find 
the  whole  contention  narrowed  to  this — viz., 
it  being  clearly  shown  that  execution  was 
taken  out  by  both  Mohendro  and  Bhyrub 
in  1854,  and  money  recovered,  does  the  appli- 
cation to  the  Principal  Sudder  Ameen  in 
January  1862  keep  alive  the  decree  within 
the  meaning  of  the  Act  in  question,  or  does 
the  revival,  in  fact,  only  bear  date  from  June 
1864  ?  Iw  the  former  supposition,  the  decree 
would  be  in  force  and  in  time ;  and,  in  the 
latter,  it  would  not. 

Now,  it  seems  that  the  Principal  Sudder 
Ameen  would  not  have  had  the  right  to  try 
such  a  case  until  it  was  given  him  by  the 
Judge ;  and  the  Judge's  permission  was 
only  asked  for,  and  given  in  June  1864. 
But,  looking  to  the  steps  which  were  taken  by 
the  Principal  Sudder  Ameen  from  and  after 
January  1862,  and  to  the  whole  facts  of  the 
case,  we  hold  that  the  sanction  of  the 
Judge  was  a  mere  form,  which,  when  accord- 
ed, legalised  the  whole  proceedings,  and 
rendered  all  the  previous  acts  of  the  Prin- 
cipal Sudder  Ameen  perfectly  correct  and 
valid.  In  this  view,  execution  was  revived 
before  the  expiry  of  the  three  years  accorded 
by  Act  XIV.  of  1859,  and  the  representatives 
of  both  parties  being  in  the  same  category,  the 
Principal  Sudder  Ameen  should  have  allowed 
both  to  proceed  with  execution. 

We  amend  his  decision  accordingly,  and 
this  ruling  has  the  effect  of  dismissing  the 


appeal  in  case  435,  and  of  decreeing  it  in 
case  498.  All  costs  to  the  successful  appel- 
lants, respondents  in  case  535. 


The  9th  January  1865. 

Present  : 

The  Hon^le  CJ.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Sale  (in  execution  of  decree)— Frauda%nt  resis- 
tance— Limitation. 

Case  No.  445  of  1864. 
Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  RajsJiahye,  dated  the  2Tst  June 
1864. 

Kashee  Persad  Roy  and  others,  Petitioners, 

versus 

Shib  Chunder  Deb,  Opposite  Party. 

Baboos  Mohendro  Lall  Shome  and   Romesh 
Chunder  Mitter  for  Petitioners. 

Baboo  Luckhee  Churn  Bose  for  Opposite - 

Party. 

A  decree  waf  obtained  a^inst  property  belonp'ng  to 
the  debtor,  but  in  thepossession  of  another  person,  under 
a  fraudulent  or  insufficient  title,  between  whom  and  the 
decrep-holder  litigation  ensiued.  Execution  bein?  applied 
for  within  three  years  from  the  close  of  such  litigation — 
Held  that  Htij^ation  did  not  apply;  also  that  the 
re-transfer  of  the  property  to  the  legfal  representatives 
of  the  original  aebtor  did  not  operate  to  prevent 
its  sale. 

The  decree-holder  obtained  a  decree  ex 
parte  on  30th  April  1843.  The  judgment- 
debtor  was  dead,  and  certain  property 
belonging  to  him  was  found  to  be  in  the 
possession  of  Santo  Monee,  who  claimed 
it  as  given  to  her  by  the  judgment-debtor. 
The  decree-holder  endeavoured  to  execute 
his  decree  against  the  property  in  Santo 
Monee's  hands,  but  was  successfully  resisted, 
his  case  being  thrown  out  in  1856.  He 
then  brought  a  regular  suit  to  set  aside  that 
miscellaneous  order,  and  obtained  a  decree 
declaring  the  property  belonging  to  the 
judgment-debtor  in  Santo  Monee's  possession 
liable  to  sale  in  satisfaction  of  his  decree. 
This  litigation  went  on  till  i860,  when  a 
special  appeal  preferred  by  Santo  Monee 
to  the  Sudder  Court  was  dismissed  on  26th 
November  i860.  TH^ decree-holder  then 
took  steps  to  bring  the  property  to  sale, 
but  found  it  no  longer  in  the  possession 
of  Santo  Monee,  but  in  that  of  the  legal 
representatives  of  the  original  debtor.  How 
it  came  into  their  hands  is  not  shown  us. 
They,  however,  resist  the  » decree-holder, 
alleging,  ist,  that  this  application  being 
made  in   Januar}'    1863    ^^  ^^^    of    timej 


Miscellaneous 


THE  WEEKLY  REPORTEK. 


Appeals.  [Vol.  U. 


2ndy  that,  as  the  original  decree  •  was  not 
sought  to  be  executed  till  1855,  it  was  barred 
by  limitation,  and  cannot  now  be  revived  ; 
and,  jri,  that  the  representatives  of  the 
original  debtor  are  not  bound  by  any  decree 
against  Santo  Monee. 

We  find  that  the  decree-holder  applied  in 
1854  for  the  execution  of  his  decree.  That 
case  was  struck  off.  He  again  sued  out 
execution  in  1855,  and,  after  a  contest  with 
Santo  Monee,  was  defeated,  and  his  case 
rejected  in  1856.  He  then  sought  to  set 
aside  the  order  passed  in  execution  by 
regular  suit,  and  was  successful,  and  this 
Htigation  went  on  till  November  i860.  Now, 
it  is  evident  that  Santo  Monee,  in  1855,  or 
again  in  the  regular  suit  brought  against 
her,  might  have  pleaded  the  Law  of  Limitation 
as  a  bar  to  the  execution.  She  does  not 
appear  to  have  done  io,  or,  if  she  did,  it  was 
without  effect.  We  think,  therefore,  that  this 
plea  of  Hmitation  is  untenable.  We  look  upon 
the  second  suit  against  Santo  Monee  as  being 
made  in  furtherance  of  the  decree  obtained 
against  the  original  debtor,  and  therefore 
keeping  alive  the  decree  which  Shib  Chunder 
held.  This  litigation  continued  till  26th 
November  1 860  ;  and  he  applied  for  execution 
in  January  1S63,  within  three  years,  and 
therefore  this  plea  of  limitation  will  not 
apply ;  and,  as  regards  the  third  objection, 
we  find  the  decree  is  against  the  property 
proved  to  belong  to  the  debtor,  but  found 
in  the  possession  of  Santo  Monee  under  a 
fraudulent  or  insufficient  title,  and  which 
has  been  declared  hable  for  the  decree  held 
by  Shib  Chunder,  and  we  do  not  think  the 
circumstance  of  its  having  been  shuffled 
from  the  hands  of  Santo  Monee  into  that 
of  the  petitioner  should  be  allowed  to  pre- 
vent its  sale.  W^e  dismiss  the  appeal  with 
costs. 


The  9th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisif^fudges, 

Execution  of  decree — Hypothecation  by  - 

Debtor. 

Case  No.  500  of  1864. 

Miscellaneous  appeal  from  an  order  passed  by 
the  Judge  of  Moorshedabad,  dated  the   isf 
I    July  1864. 


Mr.  J.  B.  Macintosh,  Manager  on  behalf  of 
the  Bengal  Indigo  Company,  Petitioner^ 

versus 

Syud  Nowab  Sufder  Ali  Khan  Sufder  Jung 
Bahadoor,  Opposite  Party. 

Mr,  R,  T,  Allan  for  Petitioner. 

Baboo  Sreenath  Banerjee  for  Opposite  Parly. 

A  debtor  cannot  hypothec  itc  the  half  of  a  putnee 
already  in  the  hands  of  the  decree-holders. 

We  have. heard  both  parlies  in  this  case, 
and  are  of  opinion  that  the  facts  disclosed  or 
admitted  scarcely  warrant  the  discretion 
which  the  Judge  has  exercised. 

In  the  first  place,  if  one-half  of  the  putnee 
is  already  in  the  hands  of  the  decree- holder, 
we  do  not  exactly  see  how  that -half  can  be 
hypothecated  by  the  debtor.     In  this  view, 
the  assets  of  the  putnee  being  Rs.  17,000  a 
year,  only  one-half  of  the  same  would  be 
available  for  the  liquidation  of  the  debt.     On     ' 
the  other  hand,  if,  as  the  respondent  shows 
us,    the    sum    of    Rs.    7,000,    representing 
rents  up  to  Assar  last,   are  already  in   the 
Collector's  hands,  and  the  rents  of  the  three  or     / 
four  months  subsequent  are  expected  to  be    j 
shortly  paid,  the  debtor  can  have  no  difficulty    '- 
in  raising  the  sum  of  Rs.  10,000  yet  remain- 
ing due  by  him. 

In  any  view  of  the  case,  we  hold  that  the 
judgment-holders  were  entitled  to  press  for    | 
their  money,  and   that   no   good   reason   is 
shown  for  the  appointment  of  a  manager,  and 
the  postponement  of  the  sale. 

The  Judge's  order  is  reversed  WMlh  costs, 
and  the  Bengal  Indigo  Company  are  hereby 
declared  entitled  to  take  out  execution  for  the 
remainder  of  the  debt. 


The  9th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Mesne-Profits. 

Case  No.  420  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  hy 
the  Officiating  Judge  of  Bhau^dpore^  datcH 
the  i8th  June  1864, 

Rajah  Tek  Narain  Singh,  Petitioner^ 

versus 

Mr.  James  Furlong  and  others,  Opposite 

Party, 

Baboo  Debendro  Narain  Bose  for 
Petitioner. 
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Baboo  Unnodo  Pershad  Banerjee  for 
Opposite  Party. 

A  judgroent-creditor,  under  a  decree  awarding  a 
fixed  sum  for  mesne-profits,  "  with  costs  and  interest 
thereon  till  the  date  of  liquidation/'  cannot  recover 
mesne-profits  during"  the  pendency,  nor  subsequent  to 
the  decision  of  the  suit. 

In  this  case  the  plaintiff's  claim  was 
decreed.  The  claim  was  for  possession  and 
for  a  fixed  sum  as  mesne-profits  from  which 
a  small  deduction  was  made.  These,  with 
"  costs  and  interest  thereon  till  the  date  of 
liquidation,"  were  awarded  to  the  decree- 
holder.  He  cannot,  under  this  decree,  recover 
mesne-profits  during  the  pendency,  nor  sub- 
sequent to  the  decision,  of  the  suit.  If  he 
requires  these,  he  should  ask  the  Court  pass- 
ing the  decree  to  amend  its  order.  We 
think  the  decree-holder  must  be  confined  to 
the  limits  of  his  decree,  and  cannot  be  allow- 
ed to  import  into  it  anything  which  is  not 
expressly  given  him  ;  and,  therefore,  looking 
at  the  terms  of  this  decree,  we  think  anv 
investigation  as  to  the  amount  of  mesne- 
profits  quite  unnecessary  in  the  present  stage 
of  the  proceedings.  We  reverse  this  part  of 
the  order  of  the  Lower  Court,  and  decree  the 
appeal  with  costs. 


The  loth  January  1865. 
Present : 

»j  The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 
'  Puisne  Judges, 

Agreements  to  pay  amount  due  by  judgement- 
debtor. 

Case  No.  487  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Hooghly,  dated  the  s^th  June 
1864,  reversing  an  order  passed  by  the  Second 
Principal  Sudder  Ameen  of  that  District y 
dated  the  ^oth  April  1864. 

Masst.  Rukeeah  Khanum  and  another, 

PeiitionerSy 

versus 

Hazee  Mahomed  Hashim,  Opposite  Party, 
Moonshee  Ameer  Aliior  Petitioners. 

\  Mr.  R,  T,  Allan  and  Bahoo  Kishen  Kishore 
j  Ghcse  for  Opposite  Party. 

The  decree-holder  accepted  the  petitioner's  ikrar  to 

'    pay  the  amount  due  by  the  judgment-debtor  from  money 

remitted  by  a  bill  to  a  thira  person,  and  on  the  under- 

standinfif  that  the  money  was  in  that  person's  hands. 

HsLO  tnat  the  petitioner  was  bound  to  show  that  money 

'   had  been  remitted. 


We  see  no   grounds  for  interfering  with 
the  order  of  the  Judge.      Rukeeah  Khanum, 
widow   of  Mirza  Ali,  the  judgment-debtor, 
and   her   daughter  gave   an  ikrar  on    nth 
December  1859  to  the  decree-holder,  Maho- 
med Hashim,  by  which  they  agreed  to  pay 
the  money  due  by  Mirza  Ali  from  certain 
sums  remitted  by  hoondee  apparently  from 
London  to  Mr.  Paul,  an  Attorney  of  the  late 
Supreme  Court  in  Calcutta.     Such  debt  was 
to  be  liable  to  interest,  if  not  paid   within 
three  months  ;  and  should  they  fail  to  pay 
the  amount,  the  ikrar  gave  authority  to  the 
decree-holder  to   realize   the   amount  from 
the   above   money   so   remitted.     Mahomed 
Hashim  tried  to  execute  his  decree  against 
the  money  alleged  to  be  in  Mr.  Paul's  hand  ; 
but  Mr.   Paul  answered  that  no  funds  be- 
longing to  the  judgment-debtor  were  in  his 
hands.      The   decree-holder   then   attached 
the  property  of  the  appellants,  who,  to  save 
it  from  sale,  deposited  the  amount  due.     The 
case  came  before  the  Judge  in  appeal  on 
22nd  May  1864,  who  held  that  the  decree- 
holder  should   first    %o   against   the   money 
covered  by  the  hoondee  as  the  defcree  direct- 
ed ;  and,  failing  to  recover  from  that  source, 
he  might  proceed  against  other  assets  in  the 
hands  of  the  petitioners.     Subsequently  the 
petitioners  applied  to  have  the  sum  deposit- 
ed  by  them  refunded,    but  the  Judge  on 
30th  June  last  held  that  this  could  not  be 
permitted,  as  it  was  uncertain  whether  mo- 
ney sufficient  to  liquidate  the  debt  could  be 
realized  from  the  said  hoondee ;  and  from 
this  order  the   present  appeal   is  filed.     It 
appears  that  this  hoondee  cannot  be  traced, 
and  it  is  very  certain  that  there  is  no  money 
belonging   to   the   judgment-debtor   in  Mr. 
Paul's   hands.     It   is  for  the   petitioner  to 
indicate  how  these  hoondees  are  to  be  got 
at,  and  she  cannot  be  allowed  to  keep  the 
decree-holder  at  arm's  length  by  referring 
him  for  payment   to  a   parly  who  has   no 
funds,  or  to  bills  which  may  not  be  in  exist- 
ence or  not  now  in  her  power.     The  decree- 
holder  accepted  her  ikrar  on  the  understand-  . 
ing  that  the  money  was  in  Mr.  Paul's  hands, 
which  is  not  the  case.     We  reject  the  appeal 
with  costs. 


The  loth  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 
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Collection  of  debts  of  deceased  persons — 

Tekait 

Case  No.  506  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  fudge  of  Behar^  dated  the  ^^oth  August 
1864. 

Baboo  Purladh  Singh  and  another, 
Petitioners^ 

versus 

Hel  Narain  Singh,  Opposite  Party. 

Messrs.  C  Gregory  and  R,  E.  Twidale 
for  Petitioners. 

Bahoos  Romesh  Chunder  Mitter  and  Kishen 
Succa  Afookerjee  for  Opposite  Party. 

The  assertion  of  an  exclusive  right  as  tekait  to  a 
certain  talook  t)y  a  person  representing  himself  as  cou- 
sin of  the  deceased  cannot  prejudice  the  right  of  brothers 
as  next  heirs  to  the  deceased  to  collect  his  debts  and  to 
give  quittance  to  his  debtors. 

We  have  heard  both  parties,  and  have 
fully  considered  the  Judge's  order,  which, 
however,  is  not  just  to  the  appellants,  and 
does  not  meet  the  requirements  of  the  case. 
The  appellants,  one  of  whom  is  the  whole, 
and  the  other  is  the  step-brother  of  the  de- 
ceased, are  opposed  in  their  claim  for  a  cer- 
tificate by  a  person  representing  himself  to  be 
the  first  cousin  of  the  deceased,  and  to  have, 
as  tekait,  an  exclusive  right  to  a  certain 
talook.  But  the  assertion  of  this  right  has 
no  connection  with,  and  cannot  be  allowed  to 
prejudice,  the  right  of  the  appellants,  as  next 
heirs  to  the  deceased  to  collect  his  debts, 
and  to  give  quittance  to  his  debtors.  The 
case,  cited  by  the  Judge,  of  the  5th  of 
February  1863,  is  scarcely  analogous,  not  to 
say  that  the  very  next  case,  reported  in  the 
same  number  of  Hay's  Reports,  is  against  the 
Judge,  and  that  a  necessity  for  the  grant  of  a 
certificate  does  exist  in  the  case  before  us, 
for  the  debts  ought  to  be  collected,  and  the 
debtors  be  released. 

The  Judge's  order  is  set  aside,  and  he  is 
hereby  directed  to  grant  a  certificate  of  ad- 
ministration to  the  appellants,  as  requested 
by  them.     Costs  to  the  appellants. 


Guardians  of  Minors  (Interference  with). 
Case  No.  517  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Officiating  fudge  of  Cuttack,  dated  the 
24th  June  1864. 

Maharajah  Luckee  Narain  Aung  Bheem, 

Petitioner, 

versus 

Sooruj  Monee  Pat  Mohadaye,  Opposite 

Party, 

Mr.  R.  V.  Doyne  and  Baboo  Onoocool 
Chunder  Mookerjee  for  Petitioner. 

Mr.  R.  T.  Allan  and  Baboos  Kishen Ki shore 
Ghose,  Obhoy  Churn  Bose,2Lnd  Nil  Mad  hub 
Sein  for  Opposite  Party. 

A  person,  apprehending-  danger  to  the  health  or  life 
of  a  minor,  should  ask  the  Court's  interference  under 
Section  21,  Act  XL.  of  1S58. 

We  have  heard  Mr.  Doyne  for  the  appel- 
lant, but  we  can  find  no  reason  for  interfer- 
ing with  the  order  of  the  Judge  as  passed 
in  the  case,  and  under  the  practical  shape 
which  it  assumed  before  him.  The  Judge 
correctly  observes  that,  to  admit  strange 
servants  into  the  family  and  household  of  the 
lawful  custodian  of  the  minor,  would  be  to 
introduce  therein  certain  elements  of  strife 
and  confusion.  The  -appellant,  if  he  really 
apprehended  danger  to  the  healtti,  wants,  or 
life  of  the  minor,  should  have  presented 
himself  in  Court,  and  have  directly  request- 
ed the  Court's  interference  under  Section  21, 
Act  XL.  of  1858.  This  he  may  still  do,  if 
he  be  so  advised,  and  if  he  can  make  out  a 
strong  case.  But,  for  the  present,  we  confine 
ourselves  to  upholding  the  Judge's  order, 
and  to  dismissing  the  appeal  with  costs. 


The  loth  January  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

"^Puisne  fudges. 


The  10th  January  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Order  passed  in  execution  of  decree — 
Appeal  (by  objectors). 

Case  No.  522  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Bhaugulpore, 
dated  the  16th  July  1864. 

Motee  Singh  and  others,]Pe/i/ioners, 

versus 

Rajah  Neelanund  Singh,  Opposite  Party, 

Baboo  Luckhee  Churn  Bote  for  Petitioners. 
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Moonshee  Ameer  Aliioi  Opposite  Party. 

Objectors  (whose  claim  to  a  moiety  of  the  property 
sought  to  be  taken  in  execution  has  been  admitted  by 
an  order  of  Court)  are  in  a  like  position  to  decree-holders 
against  the  original  decree-holder,  and  may  therefore 
appeal  from  an  order  passed  in  execution  of  decree. 

In  this  case  Rajah  Neelanund  Singh  ob- 
tained a  decree  against  Trilochun,  Punnoo, 
and  Runjeet,  sons  of  Toofany  Ghatwal,  for 
possession  of  the  ghatwalee  tenure.     In  at- 
tempting   to    execute    his    decree,    he    was 
opposed   by   three  other  sons  of  Toofany 
(Motee,  Khagut,  and  Rashdharee)  who  plead- 
ed that,  as  they  were  not  parlies  to  the  suit, 
the   decree  was  inoperative   against   them. 
Their  plea  was  admitted  in  appeal  to  this 
Court,    and    the    Rajah    was    directed    to 
execute  his  decree  only  against  the  parties 
whom  he  had   made    defendants.     Before, 
however,  the  order  of  this  Court  was  passed, 
the  decree-holder  had  obtained  possession. 
The  petitioners  then  applied  to  be  put  into 
possession  of  a  moiety  of  the  ghatwalee,  viz., 
of  lo  asuly  and  i6  dakhely  villages,  accord- 
ing to  the  order  of  the  High  Court.     An 
Ameen  was  deputed  to  give  possession,  which 
was   completed  on  21st  March   1864.     On 
the  1 8th  idem,  while  possession  was  being 
given,    the    decree-holder    objected    to   the 
Ameen's  proceedings,  stating  that  the  peti- 
tioners  in   collusion   with    a   peadah    were 
taking   possession  of  dakhely   villages  not 
within  the  ghatwalee,  and  that  there  were 
no  dakhely  villages  within  the  tenure.     The 
Principal  Sudder  Ameen,  on  i6th  July  1864, 
on   reference  to  the  decree,  found  that  no 
dakhely    villages    were    mentioned    therein, 
and  ordered  that  the  petitioner's  claim   to 
dakhely  villages  should  be  thrown  out.     An 
appeal  is  preferred  against  this  order;  and 
an  objection  to  hearing  the  appeal  was  taken 
on   the    part  of  the   original  decree-holder 
that,  as  petitioners  were  not  parlies  to  the 
suit,  they  had  no  right  of  appeal  to  this  Court 
from    the   order  passed   in   execution   of  a 
decree.     But  we  think  that  the  order  of  the 
High  Court  admitting  their  claim  on  a  previ- 
ous occasion  put  them  in  a  different  position 
from    that  of  third  parties.     They  were,  in 
fact,  decree-holdeas  against  Rajah  Neelanund 
Singh,  and  in  that  capacity  enforced  iheir  de- 
cree for  possession  of  a  moiety  of  the  property. 
The    proper  course  on  the  petition  of  the 
Rajah  claiming  the  dakhely  villages  as  not  in- 
cluded in  the  property  decreed  was  to  bring 
the  case  under  the  provisions  of  Section  230, 
Act  VIH.   of  1859,  ^"^  ^°  \\z.vt  decided  it 
after  hearing  evidence ;  and  we  should  be 
disposed  to  remand  the  case  that  this  course 
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might  be  pursued,  were  we  not  shown  by 
Moonshee  Ameer  Ali,  for  Rajah  Neelanund 
Singh,  a  subsequent  decree  obtained  by  the 
Rajah  against  these  petitioners  for  the 
moiety  of  which  they  have  now  been  put  in 
possession.  That  decree  is  now  in  appeal 
before  this  Court ;  and,  as  all  questions  be- 
tween the  parlies  will  be  determined  at  the 
hearing  of  that  case,  we  think  it  unnecessary 
to  go  on  further  with  the  present  appeal, 
which  we  dismiss.  The  parlies  will  pay  their 
own  costs. 


The  loth  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Insane  persons — Enquiries  under  Act  XXXV. 

01 1858. 

Case  No.  539  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Tirhoott  dated  the  27th  June 
1864. 

Musst.  Moorut  Koonwur,  Petitioner, 

versus 

Baboo  Dhurm  Narain  Singh  (Insane), 
Opposite  Party, 

Baboo  Kishen  Succa  Mookerjee  for 
Petitioner. 

Moonshee  Ameer  Aliiox  Opposite  Party. 

A  Judge,  instead  of  strikinfr  off  .a  case,  because  an 
allefs^ed  insane  person  does  not  appear  after  service  of 
notice,  oug^ht,  in  such  event,  to  prosecute  the  enquiry 
contemplated  by  Act  XXXV.  of  1S58. 

The  Judge  was  wrong  in  striking  off  this 
case,  because  the  alleged  insane  person  did 
not  appear  after  notice  was  served.  It  was 
his  duty,  in  such  event,  to  prosecute  the  en- 
quiry contemplated  by  the  Act,  because  it  is 
obvious  that  the  petitioner  could  not  compel 
the  attendance  of  the  insane  person,  and  so 
the  said  insane  might  baffle  enquiry  by  sim- 
plv  keeping?  at  a  distance  from  the  Court. 

We  are  shown,  moreover,  that  the  alleged 
insane  has  appeared  in  another  case,  and  has 
signed  a  vakalutnamah. 

Under  these  circumstances,  the  order  of 
the  Lower  Court  is  annulled,  and  the  case  is 
returned  to  the  Judge,  who  will  make  the 
enquiry  conieniplaled  by  Act  XXXV.  of 
1858,  in  the  presence  of  the  insane  person,  if 
possible,  and,  if  not,  in  his  absence,  by  such 
evidence  as  may  be  presented  to  him. 

Each  party  may  bear  his  own  costs  in  this 
appeal. 
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The  1 6th  January  1865. 
Present : 


The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Sale  in  execution  of  Decree— Limitation— 

Appeal 

Case  No.  477  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Hooghly,  dated  the  yth  June 
T864,  affirming  an  order  passed  by  the  Prin- 
cipal Sudder  Ameen  of  that  District,  dated 
the  2gth  March  1864. 

Gopal  Chunder  Ghose,  Petitioner, 

versus 

Raj  Chunder  Dutt,  Opposite  Party. 

Baboo  Bama  Chum  Banerjee  for  Petitioner. 

Baboo  Banee  Madhub  Banerjee  for 
Opposite  Party. 

In  a  suit  for  possession  of  moveable  propert]^  b^  a 
purchaser  at  a  sale  in  execution  of  a  decree,  limitation 
will  not  reckon  during  the  time  that  the  judsrment-debtor's 
case  to  set  aside  the  sale  was  pending  in  the  Civil 
Court. 

No  appeal  lies  from  an  order  refusing  to  grant  posses- 
sion under  Sections  259  and  263,  Aa  VlII.  of  1859. 

The  petitioner  purchased  some  property 
belonging  to  a  judgment-debtor,  Tripoora 
Dossee,  so  far  back  as  1846.  He  applied 
for  certificate  and  possession  ;  but  the  Civil 
Court  in  1847  held  that,  till  the  suit  brought 
by  Tripoora  to  set  aside  that  sale  was  dispos- 
ed of,  no  order  for  possession  could  be  given. 
Tripoora's  case  was  not  finally  disposed  of 
till  1856,  and  in  1861  the  petitioner  applied 
for  possession  under  the  provisions  ot  Sec- 
tions 259  and  263  of  Aft  VIII.  of  1859.  This 
application  was  struck  of!  in  1862.  The 
petitioner  applied  again  for  possession  in 
1863,  and  the  first  Court  held  that  the  ap- 
plication was  barred  by  limitation.  On 
appeal  to  the  Judge,  he  rejected  the  petition, 
on  the  ground  that  the  law  did  not  provide 
for  an  appeal  in  such  cases.  We  think  the 
view  of  the  law  taken  by  the  Judge  is  cor- 
rect;  but,  looking  at  the  decision  of  the 
first  Court,  we  do  not  see  very  clearly  how 
the  Principal  Sudder  Ameen  has  been  able 
to  apply  the  law  of  limitation,  for  it  is  clear 
that  the  petitioner  is  entitled  to  all  the  time 
during  which  Tripoora's  case  was  pending 
in  the  Civil  Court.  As,  however,  there  is 
no  appeal  to  this  Court,  we  think  the  proper 


course  for  the  petitioner  to  follow  is  to  ask 
for  a  review  of  the  judgment  of  the  first 
Court  if  so  advised.  This  appeal  is  rejected 
with  costs. 


The  1 6th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Execution  of  Decrees — Cross-decreet. 

Case  No.  560  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Rajshahye,  dated  the  14th  Sep" 
tember  1864. 

Ram  Coomar  Ghose,  Petitioner, 

versus 

Hurro  Soonduree  Debia  and  others,  Opposite 

Party. 

Mr,  Paul  and  Baboo  Lulleet  Chunder  Sein 

for  Petitioner. 

None  for  Opposite  Party. 

The^  High  Court  having  ruled  that»  notwithstanding 
the  existence  of  cross-decrees  between  A.  B.  and  C.  D.» 
the  present  decree-holder,  E.  F.,  in  taking  out  execution 
agfamst  A.  B.,  was  entitled  to  attach  the  decree  held  by 
A.  B.  against  C.  D.,  the  Jud^e  below  should  not  again 
have  entertained  the  same  objection,  but  confined  mm* 
self  to  carrying  out  the  former  orders. 

Anund  Mohun  Ghose  held  a  decree 
against  Hurro  Soonduree.  Gobind  Nauth 
Sandyal  and  Hurro  Soonduree  have  cross- 
decrees.  Anund  Mohun  took  out  execution, 
and  attached  the  property  of  the  judgment- 
debtor,  Hurro  Soonduree,  and  among  it  the 
decree  which  she  held  against  the  Sandyal. 
The  Sandyal  objected,  claiming  a  right  to 
settle  by  a  set-off,  and  his  objection  was  ad- 
mitted by  the  Lower  Court.  Anund  Mohun 
appealed  to  the  High  Court,  making  the 
Sandyal  a  party  to  the  appeal ;  and,  on  5th 
January  1863,  it  was  held  that,  notwithstand- 
ing the  existence  of  cross-decrees  between 
the  Sandyal  and  Hurro  Soonduree,  the 
decree-holder,  Anund  Mohun,  had  the  right 
to  attach  the  decree  held  by  Hurro  Soonduree 
against  the  Sandyal,  and  reversed  the  order 
of  the  Lower  Court.  The  question,  there- 
fore, which  is  now  before  the  Court  in  appeal, 
has  been  already  settled  b/  the  decision  of 
5th  January  1863,  and  the  Judge  should  not 
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again  have  entertained  the  objection  raised 
either  by  the  Sandyal  or  by  parties  repre- 
senting Hurro  Soonduree,  but  confined  him- 
self to  carrying  out  the  orders  of  this  Court. 
We  reverse  the  order  of  the  Judge,  and 
decree  this  appeal  with  costs. 


The  17th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Decree  (keeping  alive  of)* 

Case  No.  531  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Midnaporey  dated  the  soih  June 
1864^  reversing  an  order  passed  by  the  Prin- 
cipal Sudder  Ameen  of  that  District,  dated  the 
gth  May  i864» 

Sheikh  Idoo,  Petitioner, 

versus 

Sheikh  Besharoolla  and  others,  Opposite 

Party. 

Baboo  Nursingh  Chunder  Mitter  for 
Petitioner. 

Baboo  Opendur  Chunder  Bose  for  Opposite 

Party. 

The  presentation  of  a  petition,  without  any  further 
active  steps  on  the  part  of  a  decree-holder,  is  insuffi- 
cient to  keep  alive  his  right  to  execute  a  decree. 

We  think  the  Judge  was  right  in  consider- 
ing that  the  petitioner  failed  to  keep  alive  his 
case.  He  filed  a  petition  in  January  1861, 
with  a  list  of  property,  praying  for  the  exe- 
cution of  his  decree  against  that  property, 
and  there  his  exertions  ended.  An  inter- 
venor  claimed  the  property.  The  petitioner 
was  summoned  by  the  Court  to  give  evidence, 
failed  to  attend,  and  the  case  was  struck  off. 
It  is  clear,  therefore,  that,  beyond  filing  a 
petition,  the  petitioner  did  nothing.  We 
think  the  presentation  of  a  petition  without 
any  further  active  steps  on  the  part  of  a 
decree-holder  is  insufficient  to  keep  alive  his 
right  to  execute  a  decree,  and  we  reject  the 
appeal  with  costs. 


The  20th  January  1865. 
Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 


Decree  for  Mesne-profits— Mode  of  cdcnlatioiu    l 

Case  No.  545  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Rajshahye,  dated  the  2gih  June 
1864,  affirming  an  order  passed  by  the  Prin* 
cipal  Sudder  Ameen  of  that  District,  dated 
the  25th  April  1864, 

Mary  Smith,  Petitioner, 

versus 

Sona  Bibee,  Opposite  Party, 

Baboo  Mohinee  Mohun  Roy  for  Petitioner. 

Baboo  Mohendro  Loll  Shome  for  Opposite 

Party. 

The  amount  of  mesne-profits  should  not  be  limited 
to  the  amount  actually  collected  from  an  estate  by  the 
judgment-debtor,  but  should  be  calculated  acoordiDg 
to  the  assets  which  might  have  been  realized  with  due 
diligence. 

In  a  case  of  execution  to  recover  mesne- 
profits,  an  Ameen  was  deputed  to  ascertain 
what  the  party  in  possession  had  recovered 
from  the  estate.  From  the  evidence  of  the 
ryots,  he  found  that  the  judgment-debtor 
had  recovered  about  Rs.  237-12  in  16 
years.  But  from  measurement  and  investiga- 
tion, he  found  that  the  area  was  loobeegahsi 
of  which  half  had  been  cultivated  for  7 
years,  and  the  remainder  for  9  years;  that 
the  average  assessment  was  13  annas  a 
beegah,  and  at  that  rate  the  sum  due  to 
the  decree-holder  for  the  16  years  was 
Rs.  1,034-12-7,  which  amount  was  awarded  to 
the  decree -holder  by  both  the  Lower  Courts. 

An  appeal  has  been  preferred  by  the 
judgment-debtor,  on  the  ground  that  the 
Ameen  exceeded  his  instruction  in  measur- 
ing and  assessing  the  lands,  which  he  wa$ 
not  required  to  do ;  that  he  was  required  to 
ascertain  merely  what  the  judgment-debtor 
had  realized  during  his  incumbency,  and, 
having  done  this,  that  his  functions  were  at 
an  end ;  that,  even  if  his  assessment  be  correctt 
it  is  not  according  to  the  assessment,  but  to 
the  actual  collections,  that  mesne-profits  ar^ 
to  be  awarded,  and  that  the  decree-holder's 
own  jumma-wassil-bakees  for  1269,  which  he 
put  in  after  having  obtained  possession,  sbov 
that  the  collections  were  only  Rs.  57-$; 
and,  assuming  that  sum  to  be  correct,  the 
decree-holder  would  receive  only  half  that 
sum  for  the  first  7  years,  while  half  of  the 
area  in  dispute  was  under  cultivation,  and 
the  whole  for  the  remaining  9  years,  making 
a  tot^l  of  about  R3.  670. 
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We  think,  in  conformity  with  previous 
decisions-  of  this  Court,  that  mesne-profits 
are  not  limited  to  the  amount  actually  collect- 
ed from  an  estate  by  the  judgment-debtor, 
but  must  be  calculated  according  to  the  as- 
sets which  might  have  been  realized  with 
due  diligence.  We,  therefore,  reject  the 
first  plea  taken  by  the  appellant ;  and,  had  the 
decree-holder,  respondent,  not  shown  us  a 
different  state  of  things,  we  should  have  con- 
firmed the  order  of  the  Courts  below.  But 
we  find,  from  the  decree -holder's  own 
papers  of  collection  made  when  the  estate  was 


in  the  highest  state  of  cultivation,  that  the 
jumma  of  the  estate  was  in  1269  Rs.  57 
some  annas;  and  for  1270,  Rs.  69-10-6. 
We  think,  therefore,  that,  if  we  give  a  decree 
for  mesne-profits  at  the  rate  of  the  last-men- 
tioned sum,  the  decree-holder  will  get  all  that 
he  is  fairly  entitled  to.  We,  therefore,  direct 
that,  for  the  seven  years  during  which  only 
half  of  the  land  was  cultivated,  he  receive  at 
the  rate  of  the  half  of  the  last-mentioned 
sum,  ^nd  for  the  remaining  nine  years  at  the 
full  rate  of  Rs.  69-10-6. 

The  appellant  will  get  his  costs. 
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The  20th  January  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Family  Jewels  (Transfer  of— by  widow)— Certi- 
ficate (Revocation  of). 

Case  No.  581  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Sarun^  dated  the  30th  August 
1864.  ^ 

Bhagwanee  Koonwur,  Peiiiioner, 
versus 

Parbatty  Koonwur,  Opposite  Party,  • 

Messrs,  R,  T,  Allan  and  C  Gregory  and 
Baboo  TarucknatA  Sein  for  Petitioner. 

Baboo    Kalee    Kishen    Sein    for    Opposite 

Party. 

Family  jewels,  if  part  of  the  ancestral  property,  are 
not  transferable  by  a  widow,  except  for  s|>ecial  purposes; 
and  acts  of  waste  on  the  part  of  the  widow,  in  regard 
to  her  husband's  property,  if  proved,  would  be  a  eround 
for  withdrawing  a  certificate  granted  to  her  under  Act 
XL.  of  1858. 

We  think  the  enquiry  held  by  the  Judge 
is  insufficient.  It  is  evident  that  the  step- 
mother of  the  minors  sold  or  parted  with 
some  of  the  family  jewels  to  one  Nundo  Lall 
Bhugut,  for  what  purpose,  or  under  what 
circumstances,  does  not  appear;  and  the 
Judge,  instead  of  coming  to  some  decision 
upon  this  point  as  to  whether  the  act  amounts 
to  waste  injurious  to  the  infants  under  their 
step-mother's  care,  says :  "  Even  if  true,  the 
^  jewels  were  given  to  Nundo  Lall  Bhugut, 
'*  who  is  allowed  to  be  a  friend  of  the  family, 
^  and  to  have  taken  an  interest  in  the  minors, 
''  and  the  property  would  hardly  have  been 
"transferred  to  such  party  if  the  intention 
''  ct  the  guardian  had  been  adverse  to  the  in- 
''  terest  of  the  minors ;''  and  then :  *'  Besides, 
**  the  witnesses  do  not  say  for  what  purpose 
*'  the  jewels,  &c.,  had  been  made  over."  It 
is  clear  to  the  Court  that  it  was  the  Judge's 
duty  to  ascertain  from  the  witnesses,  or  the 
party  alleging  the  transfer  of  the  jewels,  or 
even  from  the  step-mother  herself,  or  from 
the  party  receiving  them,  the  cause  for  which 
they  had  been  transferred.  These  jewels 
appear  to  have  been  part  of  the  ancestral 
property,  and,  as  such,  were  not  transferable 
bjr  the  widow>  except  for  special  purposes; 


and,  if  they  are  of  considerable  value,  such 
conduct  may  render  her  unfit  to  continue  as 
guardian  of  the  minors.  We  remand  the  case 
to  the  Judge,  with  instructions  to  allow  both 
parties  to  file  any  further  evidence,  oral  or 
documentary,  they  think  fit,  and,  after 
thoroughly  cross-examining  the  witnesses  and 
sifting  the  case,  to  pronounce  distinctly  whe- 
ther the  widow  has  committed  such  acts  of 
waste  as  render  it  necessary  to  withdraw  the 
certifidlte  granted  to  her  under  Aft  XL.  of 
1858. 


The  30th  January  1865. 

Present : 

The  Hoa'ble  J.  P.  Norman,  Officiating 
Chief  Justice,  and  the  Hon'ble  G.  Loch 
and  W.  S.  Seton-Karr,  Puisne  Judges, 

Application  to  set  aside  sale  under  Section  356. 

Act  VIII.  of  1859. 

Case  No.  197  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  ofBhaugulpore^ 
dated  the  2yth  February  1864, 

Joge  Narain  Singh  (Intervenor),  Appellant, 

versus 

Bhugbano  (Decree-holder)  and  others, 
Respondents, 

Baboos    Dwarkanath  Mitter  and    Chunder 
Madhub  Ghose  for  Appellant. 

Mr,  John  Baptist  for  Respondents. 

A.,  beinsr  mortgagee  of  two  properties,  M.  and  P.,  ob- 
tained a  decree  under  which  both  were  attached  and 
lotted  for  sale,  P.  to  be  sold  first,  and  M.  afterwards.  On 
the  application  of  the  judgpment-debtor,  the  Principal 
Sudder  Ameen  sold  M.  first,  and  P.  secondly.  After  the 
sale,  1 .,  claiming  as  purchaser  of  M.  under  a  conveyance 
dated  subsequently  to  the  mortgage,  applied  to  the 
Court  to  set  aside  the  sale  as  irregular.  Held  that 
he  could  not  come  in  under  Section  256,  Act  VIII.  of 
1859  {dissentiente  Seton-Karr,  J.). 

Mr,  Jus/ice  Seton-Karr, — It  is  quite 
clear  that  the  alteration  in  the  sale  at  the 
instance  of  the  judgment-debtor,  on  the 
part  of  the  Court,  was  a  most  unnecessary 
and  irregular  act.  The  creditor  had  re- 
quested the  mouzahs  to  be  sold  in  the 
following  order — Poorunwar  first,  and  Mohwa 
afterwards.  The  sale  notice  had  been  issued 
accordingly ;  and  yet,  on  the  request  of  the 
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debtor,  this  order  of  things  was  reversed. 
There  can  be  no  doubt  that  the  appellant, 
who  had  purchased  a  portion  of  Mohwa 
xliouzah,  was  injured  by  a  sale  which  need 
never  have  taken  place  at  all,  because  Pro- 
ninwar,  if  put  up  first  to  sale,  as  originally 
ordered,  would  have  liquidated  the  whole 
decree. 

It  is  argued,  however,  against  the  appeal, 
that  the  only  remedy  left  is  a  civile  suit  ; 
and  that  thie  appellant  cannot  be  heard,  as 
Section  it  of  Act  XXIII.  of  1861  does;  not 
permit  of  an  appeal  on  his  part,  he  not 
being  one  of  the  parties  to  the  suit.  But 
this  Section,  it  is  said,  does  not  apply.  It 
is  also  replied  to  the  above  argument  that 
he,  appellant,  comes  in  under  Sections  256 
and  257  of  Act  VIII.  of  1859,  the  words 
of  which  are  very  general  — "  application 
may  be  made  to  the  Court."  There  are 
no  words  here  restricting  the  application 
to  "parties  to  the  suit;"  and  the  said  Sec- 
tions are  certainly  not  repealed  by  any- 
thing in  Act  XXIII.  of  1861. 

On  the  whole,  looking  to  the  provisions 
of  Section  256  only,  it  seems  that  the 
words  are  so  wide  and  comprehensive  as 
to  embrace  every  one  affected  by  a  sale 
of  immoveable  property  ;  and  this  being  so, 
and  the  appellant  having  clearly  sustained 
injury  by  an  unnecessary  deviation  from 
the  proper  and  prescribed  order  of  things, 
he  is  entitled  to  relief. 

That  relief  I  would  give  him,  and  decree 
the  appeal  with  costs,  setting  aside  the  sale, 
and  reversing  the  decision  of  the  Principal 
Sudder  Ameen. 

Mr,  Justice  Loch, — After  much  consider- 
ation of  the  two  Sections,  256  ancl  257, 
it  appears  to  me  that  they  apply  not  to 
a  third  party,  but  to  the  judgment-debtor, 
who  alone  is  affected  by  any  irregularity 
In  publishing  or  conducting  the  sale.  On 
his  application  pointing  out  the  material 
injury  he  has  suffered  from  any  irregularity, 
the  Court  will  enquire;  and  if  it  reject  the 
application,  an  appeal  lies  to  the  higher 
Court;  and  the  order  passed  in  appeal  is 
final,  and  the  party  against  whom  the  same 
has  been  given  shall  be  precluded  from 
bringing  a  suit  for  establishing  his  claim. 
If  the  word  application  in  the  above  two 
Sections  be  limited  to  the  application  of  the 
judgment-debtor,  then  they  and  Section  11, 
Act  XXIII.  of  1 86 1,  may  be  read  together, 
which  latter  law  provides  that  *'  any  other 
"  questions  a^sing  between  the  parties  to 
"the  suit  in  which  the  decree  was  passed, 
"  and  relating  to  the  execution  of  the  decreei 


**  shall  be  determined  by  order  of  the  Court 
"  executing  the  decree,  and  not  by  separate 
"  suit ;  and  the  order  passed  by  the  Court 
"  shall  be  open  to  appeal."  It  appears  to 
rhe  that  two  courses  were  open  to  the  peti- 
tioner— the  one  when  attachment  was  made 
under  Section  246,  which  remedy  he  has  lost ; 
the  other  under  Section  269,  which  still 
remains  open  to  him.  The  sale  of  the  right 
and  interest  of  th^  judgment-debtor,  if 
he  haye  already  disposed  of  them  for  con- 
sideration in  good  faith  to  the  petitioner, 
can  do  the  latter  no  injury,  for  nothing 
is  really  sold ;  and,  if  the  auction-purchaser 
do  dispossess  him,  he  can  at  once  apply  to 
the  Court  executing  decree  for  redress  un- 
der Section  269,  or  he  can,  without  wait- 
ing to  be  dispossessed,  brinc"  a  suit  to  set 
aside  the  sal^,  as  likely  to  do  him  injury. 
His  present  application,  in  the  shape  he 
has  brought  it,  appears  to  be'  ptemature ; 
and  I  would,  therefore,  not  interfere  with 
the  order. 

The  Chief  Justice, — Mussamut  Bhug- 
bano  was  the  mortgagee  of  two  properties,  . 
Mohwa  and  Poorunwar.  She  obtained  a  de- 
cree for  the  sum  of  Rs.  8,886  as  due  under 
the  mortgage  on  the  24th  of  January  1861. 
Under  that  decree,  both  estates  were  put 
up  for  sale.  The  judgment-creditor  ap- 
plied for  an  order  for  the  sale  of  the  two 
properties  in  the  following  order,  m.,  Poo-  | 
runwar  first,  and  Mohwa  subsequently.  Pro- 
clamations were  issued,  and  the  two  pro- 
perties were  lotted  for  sale  in  that  order.  ^ 
Subsequently  the  judgment-debtor  filed  his 
petition,  and  asked  that  the  order  of  sale 
might  be  reversed.  The  judgment-creditor 
opposed  it,  but  the  Principal  Sudder  Ameen 
acceded  to  the  judgment-debtor's  petition, 
and  accordingly  Mohwa  was  first  sola. 

The  present  applicant,  who  was  a  pur- 
chaser of  8  annas  of  Mohwa  under  a  deed 
of  sale,  dated  the  nth  of  January  1850 
(subsequent  to  the  plaintiffs  mortgage), 
came  to  the  Court,  claiming  under  Section 
256  to  set  aside  the  sale  on  the  ground  of 
irregularity.  And  the  question  for  my 
opinion  is,  whether  the  applicant  could  come 
in  under  thai  Section. 

I  have  no  doubt  but  that  the  applicant, 
who  held  under  a  title  subsequent  to  Uie  mort- 
gage, has  a  right  in  equity  to  compel  the  mort- 
gagee to  resort  in  the  first  instance  for  sails- 
faciion  to  the  estate  of  Poorunwar  {su  Sto- 
ry's Equity  Jurisprudence,  Section  633).  But 
he  did  not  appear  before  the  Court  And  it 
seems  to  me  that  between  the  judgment- 
creditor    and    the    judgment-debtor,   is  * 
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general  rule,  the  Judge  should  resort  10  that 
fund  or  estate  the  sale  of  which  is  likely 
to  be  least  burdensome  or  distressing  to  the 
judgment-creditor,  unless  it  appears  that  the 
judgment-creditor,  whose  only  interest  in 
the  matter  is  to  get  his  money,  or  any  other 
person,  is  likely  to  be  prejudiced ;  and 
consequently  that,  on  the  facts  before  him, 
the  Principal  Sudder  Ameen  was  right  in 
selling  the  estate  of  Mohwa.  I  concur  with 
Mr.  Justice  Loch  in  thinking  that  the  ap- 
plicant could  not  come  in  under  Section  256  ; 
and  on  that  ground,  as  well  as  on  the  ground 
that  in  fact  there  was  no  irregularity  in  the 
sale,  I  would  not  interfere  with  the  order 
of  the  Court  below. 


The  23rd  January  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Satisfaction  of  decree  as  to  shares  settled  with 
or  released  by  decree-holder. 

Case  No.  530  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Backergunge,  dated  the  24th 
June  1864, 

Mr.  William  Foley,  Petitioner ^ 
versus 

Mrs.   Annie  Kolonas  and   others,    Opposite 

Party. 

Bahoos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Petitioner 

Baboo     Onoocool     Chunder    Mookerjee    for 

Opposite  Party. 

A  private  settlement  with,  or  release  eiven  to,  any  of 
several  debtors,  will  not  justify  a  decree-nolder  in  requir- 
ing from  the  remaininc^  debtors  an  account  of  the  share 
or  shares  so  exemptea  or  settled. 

We  have  heard  both  parties  on  the  facts 
of  this  case,  which,  up  to  a  certain  point,  are 
freely  admitted  by  both  pleaders.  A  certain 
Greek  gentleman  had  five  heirs — a  widow, 
two  sons,  and  two  daughters — each  of  whom 
took  one-fifth  of  his  property. 

One  son,  Demitri,  died,  and  the  other,  Midas, 
avowedly  succeeded  to  his  brother's  share, 
and  18  thus  in  clear  possession  of  two-fifths  of 
the  estate.  But  one  daughter,  Margaret, 
also  died  ;  and  the  contention  in  the  present 
summary  case  is,  whether  the  husband  of  the 
surviving  daughter,  Sophia,  is  justified  in 
•coming  down  on  the  surviving  son  for  three- 
fifths,  and  not  merely  for  two-fifths  of  the 
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property,  and  in  exempting  his  own  wife  and 
his  mother-in-law,  the  widow  of  the  original 
proprietor,  from  any  further  claim. 

We  think  the  Judge  was  right  in  ruling 
that  any  private  settlement  with,  or  release 
given  to,  any  of  the  debtors,  would  not  justi- 
fy a  decree-holder  in  requiring  payment  on 
account  of  the  share  or  shares  so  exempted 
or  settled  from  the  remaining  debtors. 

But  the  point  really  is  in  this  case,  what 
has  become  of  the  deceased  Margaret's  share, 
and  from  whom  may  the  decree-holder  law- 
fully require  it  ?  Now,  this  point  has  not 
been  enquired  into,  and  yet  there  is  no  rea- 
son whatever  why  it  should  not  be  enquired 
into  and  settled,  so  as,  if  possible,  to  prevent 
further  litigation. 

The  decree-holder,  husband  of  the  surviv- 
ing sister,  professes  himself  ready  to  prove 
that  the  surviving  son  or  his  heirs  are  in 
possession,  not  of  two- fifths  as  they  allege,  but 
of  three-fifths,  thus  inciudinp:  the  share  of 
Margaret ;  and  the  respondents  equally  pro- 
fess themselves  able  to  disprove  or  rebut  this 
allegation.  The  Judge  should  take  evidence 
on  these  points  as  offered  by  both  parties, 
and  decide  the  case  accordingly.  It  is  quite 
obvious  that,  if  the  decree-holder  fail  in  giv- 
ing evidence,  or  if  his  evidence  is  discredit- 
ed and  rebutted,  he  will  only  be  entitled  to 
two-fifths,  while,  if  he  succeed  against  his 
opponents,  he  may  take  out  execution  now  for 
three-fifths  ;  and,  in  any  case,  the  unsuccessful 
and  discontented  party  may,  if  he  think  fit, 
pursue  his  claim  in  a  regular  suit. 

Case  remanded  to  the  Jud^e,  who  also  will 
take  up  the  case  promptly,  and  decide  it  with 
reference  to  the  above  remarks. 


The  23  rd  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Decree  (iVmendment  of)* 

Case  No.  529  of  1864; 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Ttrhoot,  dated  the  2$th 
June  1864,  amending  an  order  passed  by 
the  Principal  Sudder  Ameen  of  that  District, 
dated  the  2'jth  April  1863. 

Kishen  Dyal  Singh,  Petitioner, 

versus 
Sunkur  Dutt,  Opposite  Party. 

Baboo  Mohes  Chunder  £howdhry  for 

Petitioner. 
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Bahoos  Unnoda  Per  shad  Barter jee  and  Banee 
Madhuh  Banerjee  for  Opposite  Party. 

A  decree  should  not  be  amended,  except  in  the  presence 
of  the  parties  affected,  or  after  service  of  notice  on  them 
to  attend. 

It  is  evident  from  the  finding  of  the  Judge 
that  the  respondent  in  this,  case  was  not  pre- 
sent when  the  decree,  under  which  the  peti- 
tioner claims,  was  amended.  The  decree,  as 
it  originally  stood,  was  for  possession  without 
mesne-profits.  By  subsequent  petition,  the 
decree-holder  applied  for  mesne-profits,  which 
were  allowed  under  Circular  Order  of  nth 
September  1829;  but  at  this  proceeding  the 


respondent  was  not  present  or  represented. 
Now,  it  cannot  be  said  that  an  order  for 
mesne-profits  is  of  such  little  moment  that 
it  is  a  matter  of  little  consequence  whether 
the  party  against  whom  mesne-profits  be  de- 
creed be  present  or  not,  or  be  allowed  to 
object  to  the  payment  or  not.  We  think  it 
very  necessary  that,  when  a  decree  has  to  be 
amended,  it  should  be  done  in  the  presence  of 
the  parties,  or  after  notice  to  auend  has  been 
served.  As  no  notice  was  served  in  the  case, 
and  the  respondent  was  not  present  when 
the  mesne-profits  were  awarded,  we  affirm 
the  decision  passed  by  the  Judge,  and  reject 
the  appeal  with  costs. 


I 


tf 


1865.] 


Miscellaneous 


THE   WBSKtT    R£PC)RT£R. 


Appeals. 


17 


The  24th  January  1865. 

Present: 

'The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Limitation  under  Section  2X,  Act  XIV.  of  1859 
(Commencement  of). 

Case  No.  616  of  1864. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  fudge  of  Beerbhoom^  dated  the  4th 
August  1864^  reversing  an  order  passed  by  the 
Principal  Sudder  Ameen  of  that  District , 
dated  the  ^th  December  1863, 

The  Collector  of  .Beerbhoom  on  behalf 
of  Rambanjun  Chuckerbutty  (minor), 
Appellant, 

versus 

Raj  Coomaree  Dassia  and  others, 
Respondents, 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 
None  for  Respondents. 

Linittation  under  Section  21,  Act  XIV.  of  1S59, 
counts  from  the  5th  May  1859  (the  date  of  the  j>assing 
of  the  Act),  and  not  from  the  date  of  its  commg  into 
operation. 

The  Judge's  order  is  opposed  to  a  variety 
of  decisions  on  the  point  of  limitation 
passed  by  the  High  Court,  by  which  it  has 
been  held  that  limitation  under  Section  21, 
Act  XIV.  of  1859,  will  run,  in  the  words 
of  the  law,  from  the  time  when  the  Act 
was  passed,  viz,^  5th  May  1859,  and  not 
from  the  date  of  its  coming  into  operation. 
We,  therefore,  reverse  the  order  of  the 
Judge, 


The  24th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Conrt  passing  decree  cannot  interfere  with  order 
of  Court  executing  it— Appeal. 

Case  No.  564  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Behar^  dated  the  ijth  August 
1864,  reversing  an  order  passed  by  thePrinci" 
pal  Sudder  Ameen  of  that  District,  dated  the 
tgth  February  1864* 


Mungle  Pershad  and  others,  Appellants, 

versus 

Gudooree  Sing,  Respondent, 

Baboo  Mohendronath  Seal  for  Appellants. 

Mr,  A,  F,  Lingham  for  Respondent. 

The  decree  was  passed  by  the  Moonsiff.  of  Gya. 
Execution  was  sougnt  from  the  Moonsiff  of  Aurunea- 
bad,  who  ruled  that  execution  was  barred  by  limita- 
tion. Held  that  the  Moonsiif  of  Gya  had  no  author- 
ity to  set  aside  the  decision  of  the  Moonsiff  of 
Auruns^abad,  and  that  the  appeal  from  that  order  lay 
to  the  Judg^e. 

The  Judge's  order  is  quite  correct. 
Where  the  execution  of  a  decree  is  made 
over  to  a  Court  other  than  that  which  passed 
the  decree,  the  Court  executing  the  decree 
has  authority  to  hear  all  objections,  and 
pass  such  orders  as  if  it  were  executing  its 
own  decree;  and  an  appeal  will  lie  from 
any  order  so  passed  in  the  usual  course  to 
the  Judge ;  and  the  Court  which  passed  the 
decree  has  no  jurisdiction  to  interfere  with, 
or  set  aside,  any  order  passed  by  another 
Court  executing  that  decree.  In  this  case 
the  decree  was  passed  by  the  Moonsiff  of 
Gya.  Execution  was  sought  from  the 
Moonsiff  of  Aurungabad.  The  latter  officer 
held  that  execution  was  barred  by  limita- 
tion. The  appeal  from  that  order  lay  to 
the  Judge.  The  Sudder  Ameen,  as  Moon- 
siff of  Gya,  had  no  authority  to  set  aside 
the  decision  passed  by  the  Moonsiff  of 
Aurungabad. 

This  appeal  is  dismissed  with  costs. 


The  25th  January  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Decree-holders  (Rifliit  of  priority  of  execution)— 

Estoppel 

Case  No.  541  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Bhaugulpore, 
dated  the  $th  September  1864, 

Raj  Coomar  Sing  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Birj  Mohun  Thakoor  and  others  (Decree- 
holders)!  Respondents, 
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In  reply,  it  is  urged  by  the  intervener 
that,  so  long  as  the  decree  remained  in  the 
hands  of  the  wicjpw,  it  was  liable  to  attach- 
ment for  the  debt  of  her  husband  ;  but,  if  she 
were  once  allowed  to  part  with  it  privately 
for  a  consideration,  adequate  or  otherwise, 
her  husband's  creditors  could  no  longer  ex- 
erqise  any  power  of  attachment  over  it,  the 
decree  being  no  longer  the  property  of  her 
husband,  but  of  a  third  party  against  whom 
they  held  no  decree,  and  she  might,  in  the 
meantime,  spend  the  money  as  she  pleased 

It  is  not  stated  that  the  sale  of  this  de- 
cree was  made  in  order  that  the  widow  might 
pay  off  her  husband's  debts.  It  Tappears 
to  have  been  made  for  her  own  convenience. 
Now,  suppose  the  deceased's  property  to 
consist  mainly  of  decrees  and  debts,  a  widow, 
by  parting  whh  those  for  a  consideration, 
could,  without  difficulty,  defeat  her  husband's 
creditors,  and  spend  the  money  for  her  own 
purposes.  This  is  true ;  but  what  is  there  to 
prevent  a  widow  from  settling  with  the  judg- 
ment-debtor ?,  She  is  not  obliged  to  come  into 
Court  to  execute  her  decree;  and,  if  she  choose 


to  make  a  settlement,  and  receivQ  the  amount, 
or  part  of  it,  who  can  prevent  her  so  doing  ? 
Unless  it  be  shown  that  this  was  a  fraudulent 
sale,  it  must  stand  good.  The  decree  is  only 
money  in  another  shape.  If  the  widow  receiv- 
ed a  money-income  from  property  either  land- 
ed or  founded,  she  might  spend  it  for  her  own 
support;  or,  if  her  husband  had  left  a  lump  of 
money,  she  might  have  done  the  same  with  it, 
and  no  one  could  have  objected  to  her  making 
this  use  of  it.  If  she  is  not  the  heir,  of 
course  she  has  no  right  to  sell  the  proper- 
ty. Mention  is  made  of  sons  who  are  said  to 
have  given  up  all  claims  to  their  faiher^s  pro- 
perty. When  was  this?  and  by  what  act 
have  they  shown  that  they  Have  done  so  ? 
It  appears  to  us  that  the  only  ground  on 
which  the  sale  by  the  widow  can  be  set  aside 
is  that  of  fraud,  either  as  not  being  the  heir, 
and  selling  what  she  had  no  power  to 
transfer,  or  as  making  a  paper  transfer  to 
avoid  the  effect  of  execution.  The  Judge 
has  not  come  to  a  finding  on  this  point,  and 
we  remand  the  case  to  him  for  the  disposal 
of  it  with  reference  to  those  remarks. 
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The  6th  February  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  Seton-Karr, 

Puisne  Judges. 

Interest  (on  Costs). 

Case  No.  625  of  1864. 

Miscellaneous  A*^pealfrom  an  order  passed  by 
the  yudge  of  Moorshedabad,  dated  the  i8th 
August  1864, 

Haradhun  Sandyal^  Appellant^ 

versus 

Rash  Monee  Dassia  and  others,  Respondents, 

Baboo  Tarucknath  Sein  for  Appellant. 

Bahoos  Romesh  Chunder  Mitter  and  Luckee 
Churn  Bose  for  Respondents. 

Costs  carry  interest^  whether  so  expressed  in  the 
decree  or  not. 

The  objection  taken  is  that,  though  costs 
have  been  awarded  to  the  opposite  party, 
interest  on  those  costs  has  not  been  allowed, 
and  yet  the  Judge  has  now  held  the  peti- 
tioner liable  to  interest  on  costs. 

In  this  Court,  the  practice  is  that  costs 
carry  interest  with  them,  and  such  was  the 
opinion  of  the  late  Sudder  Court,  as  shown 
by  their  decisions.  We  see  no  ground  for 
interfering  with  this  order,  and  reject  this 
appeal  and  No.  661  with  costs. 


The  6th  February  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 


No  Ap|>eal  to  High  Court  from  order  of  dis- 
tribution among  several  decree-holders— Sale 
of  one's  mortgaged  property  in  execntioii  of 
decree  against  another  (Effect  of). 

Case  No.  579  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  A  meen  of  Tirhoot^  dated 
the  yth  September  1864. 

Jungee  Loll  Mahajun,  Appellant, 

versus 
firijo  Beharee  Singh  and  others.  Respondents, 

Mr,  R,  E,  Twiddle  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

No  appeal  lies  to  the  High  Court  from  an  order  dis-: 
tributine  sums  realized  in  execution  among*  various  de* 
cree-hoklers. 

The  sale  of  property  mortgaged  to  A.,  in  execution  of 
a  decree  against  B.,  wul  not  extmguish  A.'s  lien,  whether 
notification  of  the  mortgage  were  or  were  not  given  at 
the  time  of  sale. 

We  think,  as  objected  by  the  other  side, 
that  there  is  no  appeal  to  this  Court  from  an 
order  distributing  sums  realized  in  execu- 
tion among  various  decree-holders;  nor  do 
we  see  how  in  this  case  the  petitioner  has 
sustained,  or  is  likely  to  sustain,  any  injury. 
If,  as  he  asserts,  he  has  a  mortgage  on  the 
property,  the  sale  of  it  in  execution  of  the 
decree  of  another  party  Will  not  extinguish 
his  lien.  He  can  follow  the  property  into 
the  hands  of  the  purchaser,  whether  notifi- 
cation of  the  mortgage  were  or  were  not 
given  at  the  time  of  sale. 

Appeal  dismissed  with  costs. 
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The  6th  February  1865. 

Present  : 

The  Hon'ble  J.  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  Shumbhoonath 
Pundit,  Puisne  Judge. 


Appeal  to  Privy  Council— Powers  of  High  Court 
(Security  from  Respondent ;  suspension  of 
decree). 


Case  No.  144  of  1865. 

Petition  prayitig  that  the  appellant  be  called 
upon  to  furnish  proper  security  for  the  due 
performance  of  such  orders  as  the  Privy 
Council  may  pass  on  the  appeal^  or  that  the 
execution  of  this  Courfs  decree  be  suspended 
pending  the  appeal. 

Nil  Kishen  Thakoor  (Respondent  to  England), 

Petitioner, 

versus 

Beer  Chunder  Thakoor  Gossain  (Appellant 
to  England),  Opposite  Party. 

Baboos  Juggadanund  Mookerjee  and  Chun- 
der Kally  Ghose  for  Petitioner. 

Mr.  R.  V.  Doyne  for  Opposite  Party. 

The  plaintiff  obtained  a  decree  for  possession  of  a  ze- 
fxiindary,  which  was  reversed  on  appeal  by  the  High  Court. 
The  plaintiff  then  appealed  to  the  Privy  Council.  Under 
such  circumstances,  the  High  Court  has  no  power,  under 
Section  4,  Regulation  XVI.  of  1797,  to  order  security  to 
be  taken  from  the  defendant,  respondent  in  the  appeal 
to  the  Privy  Council,  for  the  due  performance  of  such 
orders  as  the  Privy  Council  may  pass  in  the  appeal,  or 
to  suspend  the  decree  reversing  the  decision  of  the  first 
Court. 

In  this  case  the  plaintiff  obtained  a  decree 
which  adjudged  to  him  the  possession  of  the 
zemindary  of  Rowshanabad  in  the  Court  of 
the  Principal  Sudder  Ameen  of  Tipperah  ; 
that  decree  was  reversed  bv  this  Court  in 
regular  appeal.  The  plaintiff  has  appealed  to 
the  Privy  Council,  and  prays  that  security  may 
be  taken  from  the  defendant  for  the  due 
performance  of  such  orders  as  Her  Majesty 
may  make  in  the  appeal,  or  that  the  execu- 
tion of  our  judgment  should  be  suspended 
pending  the  appeal  to  the  Privy  Council. 

We  are  of  opinion  that  we  have  no  power 
to  make  such  an  order  under  Section  4,  Re- 
gulation XVI.  of  1797.  The  first  clause  of 
that  section  empowers  the  Court  to  '*  order 
the  judgment  passed  by  them  to  be  carried 
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into  execution"  on  "  taking  sufficient  security 
from  the  party  in  whose  favor  the  judgment 
may  be  passed."  But  that  clause  does  not 
apply,  because  in  the  present  case  there  is  no 
judgment  which  is  to  be  carried  into  execu- 
tion ;  the  judgment  of  the  Lower  Court  which 
would  have  altered  the  state  of  things  exist- 
ing prior  to  the  commencement  of  the  suit, 
having  been  simply  reversed  and  annulled  by 
the  order  of  this  Court.  The  second  clause 
does  not  apply.  It  empowers  the  Court  to 
"  suspend  the  execution  of  their  judgment 
during  an  appeal,  taking  security  from  the 
party  left  in  possession  of  the  property  ad- 
judged against  him."  That  relates  to  the 
case  of  a  judgment  awarding  possession  of 
the  property,  and  by  which  the  possession 
will  be  changed,  and  the  party  against  whom 
the  judgment  is  passed  is  to  be  deprived  of 
the  property  of  which  he  was  previously  in 
possession  by  a  judgment  of  the  Court. 

It  was  further  contended  that,  because, 
pending  the  appeal  to  this  Court,  and  sub- 
sequent to  the  decree  of  the  Principal  Sudder 
Ameen,  the  property  was  placed  under  at- 
tachment, the  decree  of  this  Court  operated 
to  reverse  the  attachment,  and  that  the  execu- 
tion of  it  may  be  suspended  by  us  pending  the 
determination  of  the  appeal  to  the  Privy  Coun- 
cil. There  are  two  answers  to  this  objec- 
tion— First,  that  attachment  was  only  order- 
ed to  continue  pending  the  appeal  to  this 
Court ;  and,  secondly,  it  fell  with  the  decree 
of  the  first  Court,  and  was,  in  fact,  actually 
set  aside  by  an  order  by  Mr.  Justice  Kemp 
made  on  the  29th  of  September  last. 

We  must,  therefore,  reject  this  application 
for  security  with  costs. 

If  the  application  had  been  simply  for  se- 
curity to  the  extent  of  the  decree  so  far  as 
it  applied  to  the  costs,  we  might  have  acced- 
ed to  its  prayer. 


The  13th  February  1865. 

Present  : 

The  Hon'ble  W.  S.  Scton-Karr  and  G. 
Campbell,  Puisne  Judges, 

Special  Appeal  (from  order  reiecting  re-hearing 
of  an  appeal  dismissed  for*default  of  prosecu- 
tion). 
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Case  No.  549  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sadder  Ameen  of  My7nensingh, 
dated  the  2yth  August  1864. 

Ram  Yad  Jemadar,  Appellant^ 

versus 

Bissessur  Bhuttacharjee  and  others, 
Respondents. 

Baboo  Luckhee  Churn  Bose  for  Appellant. 

Bahoos  Sreenauth  Doss^n^  Chunder  Mad  hub 
Ghose  for  Respondents. 

An  order  passed  under  Section  347,  Act  VIII.  of  18:59, 
rejectincf  an  application  for  re-hearinjr  of  an  appeal  dis- 
missed for  default  of  prosecution,  is  substantially  a  de- 
cision in  reg'ular  appeal.     A  special  appeal  lies  from  it. 

This  is  a  special  appeal  from  an  order 
passed  under  Seciion  347  of  the  Civil  Pro- 
cedure Code,  rejecting  an  application  for  re- 
hearing. The  appeal  was  first  struck  off 
for  default.  Within  30  days  the  appellant 
applied  for  a  re-hearing,  alleging  sufficient 
reasons  which  prevented  his  appearance. 
The  Principal  Sudder  Ameen  received  the 
application,  ordered  notice  to  be  served  and 
a  day  to  be  fixed,  but  apparently  did  nothing 
whatever  till  nearly  21  months  later;  he 
rejected  the  application  without  giving  any 
reason  whatever.  It  is  argued  that  there  is 
no  appeal.  But  we  think  that  a  decision  pass- 
ed under  Section  347  is  substantially  a  de- 
cision in  regular  appeal  ;  and  that,  therefore, 
if  it  be  illegal,  a  special  appeal  will  lie, 
although,  of  course,  a  regular  appeal  would 
not  have  lain.  In  this  case,  we  think  that, 
in  wholly  omitting  to  decide  the  real  ques- 
tion at  issue  and  to  give  any  reasons  for  the 
decision,  the  decision  is,  on  the  face  of  it, 
illegal  and  insufficient.  We,  therefore,  re- 
mand the  case,  and  direct  that  the  Principal 
Sudder  Ameen  will  again  fix  a  day,  and, 
after  hearing  the  parties  and  their  proofs, 
will  decide  whether  appellant  has  or  has  not 
shown  sufficient  reason  for  his  former  default, 
and  give  his  reasons  for  his  finding.  We 
must  strongly  remark  on  the  loose,  careless, 
and  dilatory  procedure  shown  in  this  case. 


The  13th  Februar}'  1865. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  G. 
Campbell,  Puisne  Judges, 

£z-parte  decree  -^  Application  for  re-hearing— 
Proof  of  service  of  summons. 


Case  No.  536  of  1864  under  Act  X.  of  1859, 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Deputy  Collector  of  Pubna^  dated  the  2jth 
June  1864, 

Kashee  Kant  Chowdhry,  Appellant, 

versus 

Bee  joy  Gobind  Chowdhry,  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo s  Romesh  Chunder  Mitter  and  Oopen- 
dur  Chunder  Bose  for  Respondent. 

Satisfactory  proof  of  service  of  summons  is  necessary 
before  the  rejection  of  an  application  for  re-hcaring-  by 
a  party  ag'ainst  whom  a  decree  was  passed  ex  parte. 

This  is  an  appeal  from  an  order  under  Sec- 
tion ^8,  Act  X.  of  1859,  rejecting  an  applica- 
tion for  re-hearing  by  a  party  against  whom 
a  decree  was  passed  ex  parte.  We  find 
that  the  order  of  the  Lower  Court  is  wholly 
unsupported  and  unjustifiable,  for  there  is  not 
in  the  record  a  tittle  of  proof  of  due  service 
of  summons.  The  case  must  go  back  to  lake 
proof  whether  the  summons  was  duly  served 
on  the  defendant  according  to  law.  If,  after 
hearing  the  proof  of  service  of  summons,  as 
well  as  the  evidence  brought  to  rebut  it,  the 
Court  is  satisfied  that  the  summons  was  really 
duly  served  on  the  right  party,  that  objection 
will  fall  to  the  ground.  If  there  is  any  doubt 
about  the  due  service,  the  defendant  must  be 
re-heard.  Not  mere  formal  proof,  but  real 
and  satisfactory  proof  of  service  should  be 
required. 

We  must  also  observe  that  there  is  a  doubt 
regarding  the  construction  of  the  original  de- 
cree which  the  Deputy  Collector  has  not 
touched.  Appellant  denies  that  the  decree 
passed  was  a  decree  against  him.  In  deaUng 
with  the  case,  this  objection  also  should  be 
satisfactorily  disposed  of. 


The  13th  February  1865, 

•  Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  G. 
Campbell,  Puisne  Judges, 

Execution  of  decree  (Suspension  of)— Cross- 

decree. 

Case  No.  623  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot,  daU 
ed  the  ist  August  1864, 
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Mr.  John  Smith  (Decree-holder),  Appellant^ 

versus 

Bulwunt  Singh  (Judgment-debtor), 
Respondent, 

Messrs,  Robertson  and  Payne^  and  Baboo 
Onoocool  Chunder  Mookerjee  for  Appel- 
lant. 

Baboo  Luckhee  Churn  Bose  for  Respondent. 

No  appeal  lies  from  the  order  of  a  Lower  Court 
suspending*  the  execution  of  one  decree,  pending^  the 
result  of  an  enquiry  in  a  cross-decree  held  by  the 
judgment-debtor. 

This  is  a  case  in  which  the  Lower  Court 
has  suspended  the  execution  of  one  decree 
for  about  2,000  rupees,  held  by  the  appellant, 
Mr.  Smith,  until  the  result  of  an  enquiry 
into  mesne-profits  in  another  or  a  cross- 
decree  held  by  his  .debtor,  Bulwunt  Singh, 
shall  have  been  determined. 

We  find,  after  hearing  the  appellant's  two 
pleaders,  that  Mr.  Smith,  in  his  own  decree, 
has  purchased  about  1,200  of  the  2,000  rupees 
from  a  third  party,  one  Kanai  Gir ;  and  that, 
for  the  remainder,  or  about  800  rupees,  he 
represents  the  interests  of  Messrs.  Strahan 
and  Inglis  for  the  Factory  of  Hursingpore. 
In  the  cross-decree  for  wassilat  held  by 
Bulwunt  Singh,  Mr.  Strahan  is  one  of  the 
judgment-debtors  with  several  others. 

We  think,  after  advertence  to  Section  209 
of  Act  VIII.  and  Section  1 1  of  Act  XXIII. 
of  1 86 1,  that  there  is,  correctly  speaking,  no 
appeal  from  such  an  order  as  that  passed  by 
the  Lower  Court,  which  is  in  the  nature  of 
an  interlocutory  order,  in  which  no  final 
opinion  has  as  yet  been  passed  as  to  the 
actual  amount  of  the  set-off,  and  no  point 
has  really  been  determined. 

But,  even  granting  that  we  could  look  into 
and  alter  the  order,  we  find  no  cause  for 
thinking  the  order  of  the  Lower  Court  delay- 
ing one  decree  until  the  amount  of  the  oth^r 
had  been  correctly  ascertained  at  all  indis- 
creet. The  interests  of  Strahan,  in  both 
cases,  are,  to  a  certain  extent,  the  same,  and 
one  decree  should  wait  for  the  other. 

While,  however,  we  dismiss  the  appeal  as 
untenable,  we  do  not  hesitate  to  express  our 
opinion  that  the  enquiry  into  the  second 
decree  must  be  conducted  and  concluded 
within  a  reasonable  time.  It  must  not  be 
made  the  means  of  indefinitely  suspending 
the  first  decree. 

If,  then,  the  enquiry  info  the  wassilat  be 
not  terminated  within  six  months  from  this 
date,  we  think  that  the  Lower  Court  should 
pass  fresh  orders  on  any  application  by  the 
present  appellant,  Mr.  Smith,  any  previous 


order  in  the  matter  notwithstanding.  With 
these  remarks,  we  dismiss  the  appeal  with 
costs. 


The  14th  February  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Widow  (Succession  of.  as  heir  to  her  son) — 
Provision  in  husband's  will  for  adoption  or  a 
son. 

Cases  Nos.  492  and  493  of  1864. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Rungpore^  dated  the  20ih 
June  1864. 

Dino  Moyee  Chowdhrain,  Appellant, 

versus 

Mr.  A.  D.  C.  Rehling,  Respondent, 

Mr.  C.  Gregory  and  Baboos  Sreenath 
Doss  and  Kalee  Prosunno  Dutt  for  Appel- 
lant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

A,  by  his  will,  appointed  a  guardian  to  his  son  and 
widow,  and  directed  that  the  son  should  not  take  the 
management  of  the  property  before  his  20th  year,  and 
that,  m  the  event  of  nis  death,  the  guardian  sliould  see 
that  the  widow  adopted  a  son  without  delay.  The 
gruardian  having  died  or  declined  to  act — Hblj  that> 
on  the  death  or  her  son,  the  widow  was  entitled  to 
succeed  as  his  heir,  the  provision  to  adopt  not  beiogf 
imperative. 

The  deceased,  Kashee  Chunder,  left  a  wi- 
dow (^ihe  petitioner)  and  a  minor  son,  and  by 
his  will  appointed  a  guardian  to  his  son 
and  widow,  on  the  ground  that  she  was  a 
purda-nusheen.  He  directed  that  his  son 
should  not  take  the  management  of  the 
property  till  he  had  attained  his  20th  year; 
and,  in  the  event  of  his  death,  the  guardian 
was  to  take  care  that  the  widow  adopted  a 
son  without  delay. 

The  parties  named  in  the  will  as  guard- 
ians died  or  declined  to  act;  and,  under 
the  terms  of  the  will,  the  Court  appointed 
a  manager  on  20th  July  i860.  The  son 
died  in  Aughran  1268  (December  1861) ;  and 
the  widow,  as  heir  to  her  son,  seeks  to  obtain 
possession  of  the  property. 

It  is  contended  that,  under  the  terms  of 
the  will,  she  cannot  succeed  to  the  manage- 
ment, though  she  may  have  the  beneficial 
interest  in  the  property.  She  has  not  adopt- 
ed a  son  up  to  the  present  time,  and  cannot 
be  compelled  to  make  an  adoption.  If  she 
fail  to  adopt,  is  there  any  thftig  in  the  terms 
of  the  will  to  prevent  her  succeeding  to  the 
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property,  and  taking  the  management  as  an 
ordinay  heir  ?  The  death  of  her  son  has 
entirely  altered  her  position.  So  long  as  he 
was  alive,  she  had  clearly  no  right  to  the 
management.  After  his  death,  she  is  legally 
entitled  to  succeed  to  the  property.  The 
instructions  to  the  guardian  requiring  him 
to  see  that  the  widow  adopted  a  son  without 
delay  lead  to  the  supposition  that  the  testa- 
tor did  not  contemplate  any  delay  on  the 
part  of  his  wife  to  adopt ;  and,  therefore,  he 
made  no  provision  for  the  removal  of  the 
manager,  but  supposed  that  the  property 
would  continue  in  her  hands.  The  pro- 
vision to  adopt,  however,  is  not  impera- 
tive ;  and,  if  the  widow  decline  to  adopt,  we 
do  not  find  any  terms  in  the  will,  prohibiting 
her  taking  possession  in  right  as  heir  to  her 
son.  Under  this  view  of  the  case,  we  re- 
verse the  order  of  the  Court  below,  and 
decree  this  appeal,  holding  that  the  petitioner 
is  entitled,  as  heir  to  her  son,  to  succeed  to 
the  possession  and  management  of  the  pro- 
perty.    The  parties  will  pay  their  own  costs. 


The  14th  February  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Appeals  to  the  Privy  Council  (Consolidation  of) 
— Extention  of  time  for  appeal. 

Application  to  be  allowed  to  prefer  one  consoli- 
dated appeal  to  Her  Majesty  in  Council 
against  the  decision  of  the  High  Court  in  Re- 
gular appeals,  Nos,  516,  S17,  518,  and  sig  of 
j86j,  dated  the  20th  of  April  1864. 

Pran  Nath  Roy  Chowdhry,  Appellant  to 

England, 

versus 

Kasheenath  Chowdhry,  Respondent  to 
England. 

Baboo  Thakoordoss  Mookerjee  for 
Appellant. 

The  High  Court  has  no  power  to  consolidate  appeals 
to  the  Privy  Council,  or  to  admit  appeals  to  the  Privy 
Councilin  cases  in  which  the  time  for  filing-  an  appeal 
has  expired.  Such  consolidation  or  admission  cannot  be 
made  without  the  permission  of  the  Privy  Council. 

Deputy  Registrar,  joth  November  186^. — 
There  were  four  money-suits  before  the  Low- 
er Court  fiT  distinct  amounts,  on  which 
separate  ordefs  were  recorded ;  and  four 
separate  appeals  were  preferred  to  this  Court 


against  these  four  orders.  Three  distinct  de- 
cisions were  passed  by  this  Court ;  and  the 
decision  in  No.  516  was  held  to  govern  the 
appeal  No.  517.  The  appellant  now  appeals 
to  the  Privy  Council  in  one  petition  against 
the  decisions  in  the  four  appeals.  As  this 
appears  to  me  to  be  irregular,  I  am  unable 
to  receive  the  appeal  without  the  orders  of 
the  Court. 

I  may  add  that  two  of  these  cases  are 
not  appealable  to  the  Privy  Council,  the 
amounts  sued  for  being  below  the  appealable 
amount — viz.y  Rs.  10,000. 

Mr.  Justice  Shumhhoonath  Pundit,  on 
motion  of  the  Appellant^  30th  November 
186^. — Let  the  petitions  be  received  for  the 
present.  They  are  not  to  be  considered  aS 
appeals  received.  If  the  appellant  should 
ultimately  be  told  to  file  four  appeals,  and  be 
unable  to  file  them  in  time,  he  cannot  get  any 
extension.  The  safest  course  was  to  file 
separate  appeals  in  the  cases  appealable, 
and  to  move  the  Privy  Council  to  amal- 
gamate them,  and  to  receive  the  appeals 
in  the  other  cases  no.t  appealable,  and  to 
ask  the  same  also  to  be  amalgamated 
with  the  others.  The  Privy  Council  has  pow- 
er to  grant  all  these  requests  when  they 
see  it  reasonable.  The  petitioner  is,  however, 
at  liberty  to  proceed  as  he  is  advised. 

If  the  appellant  does  not  like  to  file  se- 
parate appeals,  he  must  file  precedents  with- 
in a  week  to  show  that  such  has  ever  been 
done  by  this  Court  or  the  late  Sudder  Court 
and  sanctioned  by  the  Privy  Council. 

Deputy  Registrar,  loth  December  1864.— 
The  appellant  has  filed  a  precedent  (page  8, 
Summary  Reports,  Vol.  I.,  Russikloll  Dutt, 
Petitioner)  which  is  not  of  the  kind  be  was 
required  to  furnish,  and  do.es  not,  it  appears 
to  me,  apply  to  the  case. 

.  There  is  a  case  in  Vol.  IV.,  page  343,  of 
Moore's  Indian  Appeals,  which  seems  to  bear 
on  the  application.  The  Privy  Council 
held  that,  as  there  were  two  distinct  cases 
and  two  separate  judgments  recorded  in  both 
the  Courts  below,  and  they  were  treated  by 
the  local  Courts  as  separate  and  distinct  ac- 
tions, and  in  no  stage  consolidated,  the  Sud- 
der Court  was  not  competent  to  consolidate 
them  for  the  purposes  of  appeal  to  England. 
There  is  another  case  in  Vol.  VIL  of 
Moore's  Indian  Appeals,  page  548,  according 
to  which  the  PriVy  Council,  on  application^ 
directed  the  consolidation  of  five  cases^  tkt 
ainount  involved  in  each  being  under  the 
appealable  value,  on  the  consent  of  th« 
parties  to  abide  by  the  decision  of  the  Pri^ 
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Council  in  the  first  appeal  as  governing  the 
either  appeals.  Thus,  it  would  appear  that 
the  Privy  Council  must  be  moved  for  orders 
to  consolidate  even  in  cases  under  the  appeal- 
able value. 

Since  writing  the  above,  the  appellant 
has  referred  me  to  a  case  (p.  404,  Vol. 
I,  of  Moore's  Privy  Council  Reports)  in 
which  the  Privy  Council  gave  leave  to  re- 
vive an  appeal  dismissed  for  want  of  prose- 
cution, because  the  Court  below  had  conso> 
lidated  it  with  another  appeal.  But  the  fact 
remains,  that  the  permission  to  consolidate 
must  be  obtained  from  the  Privy  Council. 

Justices  Loch  and  Seton-Karr^  on  re- 
ference by  the  Loazima  Bench. — It  appears 
that  the  petitioner  instituted  four  separate 
suits  for  money  against  the  same  defendant. 
The  transactions  were  entirely  distinct  from 
each  other.  Two  of  the  claims  were  for 
sums  in  excess  of  Rs.  10,000,  and  the  other 
two  below  that  sum.     On  appeal  to  the  High 


Court,  all  the  suits  were  dismissed ;  and  the 
petitioner  then  filed  a  petition  of  appeal  to 
the  Privy  Council  comprising  in  it  all  four 
cases,  so  making  one  appeal  instead  of  four 
appeals.  We  do  not  think  that  this  Court  has 
any  power  to  consolidate  appeals  in  this  man- 
ner, and  that  such  consolidation  cannot  be 
made  without  permission  of  the  Privy  Coun- 
cil. It  is  to  their  Lordships  that  the  peti- 
tioner must  apply  for  permission  to  file  his 
appeal  in  the  mode  in  which  he  seeks  to  do 
it. 

The  petition  of  appeal  he  has  filed  in  this 
Court  will  be  sufficient  to  cover  one  of  the 
cases,  whichever  the  petitioner  may  select ; 
but  as  the  time  for  filing  an  appeal  to  the 
Privy  Council  in  the  other  cases  has  expir- 
ed, we  have  no  authority  for  admitting  the 
appeals  now.  Application  for  permission  to 
appeal  should  be  made  to  their  Lordships  in 
Privy  Council. 

The  application  is  rejected. 
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The  20ih  February  1865. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Puisne  Judges, 

Costa — Vakeel's  fees  (in  Lower  and  Appellate 

Courts), 

Cases  Nos.  643,  644,  and  645  of  1864. 

Miscellaneous  Appeals  from  an  order  passed  by 
the  Principal  Sudder  Atneen  of  the  24- Per' 
gunnahSf  dated  the  2gth  August  1864, 

Nawab  Hajee  Mahomed  Khan  (Decree- 
holder), 

Appellant, 

versus 

Allanowazee  Begum  and  others  (Objectors), 

Respondents, 

Moonshee  Ameer  Ali  Khan  Bahadoor  for 

Appellant. 

Mr,  R.  E,  Twidale  for  Respondents. 

In  the  Lower  Court  vakeel's  fees  are  allowable  only 
once  for  all,  whereas  in  the  Appellate  Court  separate 
costs  are  allowable  for  every  time  that  appearance  is 
entered  on  behalf  of  the  winning  party  on  remand  or 
in  review. 

The  Lower  Court  is  wrong  in  these  three 
cases.  According  to  the  usual  rule  and 
practice  of  our  Court,  costs  follow  the  ulti- 
mate result  of  the  case,  and  petitioner 
then  becomes  entitled  to  the  costs  of  the 
vakeel  for  every  time  that  an  appearance 
was  entered  on  his  behalf  on  remand  or 
in  review.  By  this  we  mean  that  the  ap- 
pellant is  entitled  to  the  costs  of  his  vakeel 
for  every  occasion  when  the  said  vakeel 
appeared  in  the  Appellate  Court,  and  a  review 
or  a  remand  was  ordered.  In  the  Lower 
Court,  however,  the  costs  of  the  vakeel  must 
be  calculated  once  for  all,  or  as  if  the  case 
were  there,  from  first  to  last,  one  case.  He 
cannot  get  separate  costs  for  each  appearance 
in  the  Lower  Court  after  remand,  though  he 
may  obtain  them  in  the  Appellate  Court. 

The  order  of  the  Lower  Court  will  be 
amended  accordingly,  and  the  appellant 
will  get  the  costs  of  these  appeals  also. 


The  2pth  February  1865. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Puisne  Judges. 


Fraudulent  decree — Decree  for  maintenance  ia 
favor  of  Hindoo  woman  (Priority  of). 

Case  No.  654  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Sarun^  dated  the  jjst  August 
1864,  reversing  an  order  passed  by  the  Sudder 
Ameen  of  that  District,  dated  the  6th  August 
1863. 

Joorawun  Singh  (Decree-holder),  Appellant, 

versus 

Musst.  Jhoota  (Objector),  and  another 
(Judgment-debtor),  Respondents, 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

None  for  Respondents. 

A  Court  may  try  the  issue  of  fraud  under  Section  373> 
Act  VIII.  of  1850,  without  any  charge  of  fraud  against 
the  decree  appealed  from. 

A  Hindoo  woman  holding  a  decree  for  maintenance 
against  a  person  who  has  no  other  property  besides  the 
one  the  proceeds  of  which  are  in  dispute,  is  entitled  to 
preference  over  any  other  judgment-debtor. 

Both  the  Lower  Courts  have  found  as  a 
fact  that  the  decree  obtained  by  the  petitioner 
was  conclusive,  and  against  that  finding  we 
cannot  interfere  in  special  appeal. 

The  pleader  for  the  petitioner  .further 
argues  that,  under  Section  272  of  Act  VIIL 
of  1859,  in  the  absence  of  any  charge  of 
fraud  against  the  decree  of  his  client,  the 
Courts  below  should  not  have  tried  this  issue 
of  fraud.  We  do  not,  however,  read  the 
section  above  mentioned  as  he  construes  it. 
Further,  in  equity,  a  Hindoo  woman  holding 
a  decree  for  maintenance  against  a  person 
who  has  no  other  property  besides  the  one 
the  proceeds  of  which  are  at  present  in  dis- 
pute is  justly  entitled  to  a  preference  over 
any  other  judgment-creditor.  The  special 
appeal  is  accordingly  dismissed  with  costs. 


The  2ist  February  1865, 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Puisne  Judges, 

No « Special  Appeal  (from  order  confirming  or 
settmg  aside  sale  in  ezecntion  of  decree). 

Case  No.  656  of  1864. 

Miscellaneous  Appeal  from  an  ^rder  passed  by 
the  Judge  of  Sarun,  dated  the  26th  August 
1864,  affirming  an  order  passed  by  the  Sudder 
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Moonsiffofthat  District ^  dated  the  2gth  Jan  u- 
ary  1864, 

Bhujun  Ram  Tewaree  and  others  (Judgment- 
debtors),  Appellants^ 

versus 

Lalla  Ojoodhya  Pershad  and  others  (Auc- 
tion-purchasers), Respondents, 

jBahoo  Kishen   Succa  Mookerjee    and    Goo- 
peenath  Mookerjee  for  Appellants. 

Messrs,  R,  T,  Allan  and  J.  Baptist,  Moon- 
shee  Ameer  Ali  Khan  Bahadoor,  and 
Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

A  special  appeal  does  not  lie  from  an  order  passed 
under  Section  257,  Adl  VIII.  of  1859,  confirming  or  set- 
ting aside  a  sale  in  execution  of  a  decree. 

In  this  case  Mr.  Allan  takes  an  objection 
for  the  respondent  that  there  is  no  appeal. 
The  order  complained  of  was  passed  under 
Section  257  of  the  Code  of  Civil  Procedure  ; 
and,  on  referring  to  the  decision  of  ihe  Full 
Bench  of  five  Judges  of  the  19th  of  February 
1863,  No.  300  of  1862,  case  of  Mahomed 
Hossein,  we  find  it  clearly  laid  down,  in  the 
conclusion  of  the  judgment,  that  a  special 
appeal,  such  as  the  present,  will  not  lie  from 
an  order  passed  under  the  section  quoted. 

This  is  definite  and  conclusive,  and  we 
have  only  to  dismiss  (he  appeal  with  costs. 


The  27th  February  1865. 
Present : 

The  Hon'ble  C.  B.  Trevor,  H.  V.  Bayley, 

i.    P.    Norman,  W.  Morgan,  and   F.  B. 
[emp.  Puisne  Judges, 

Joint  Hindoo  family  dwelling-house  (Right  to 
share  of— in  execution  of  decree). 

Case  No.  353  of  1864. 

Miscellaneous  Appeal  from  an  order'  passed  by 
Mr,  A,  Pigou,  Judge  of  Hooghly^  dated  the 
joth  April  1864. 

Koonwur  Bijoy  Keshub  Roy  Bahadoor, 

Appellant, 

versus 

Shama  Soonduree  Dossee  and  others, 

Respondents. 

Mr,  R.  T,  Allan  and  Baboo  Nil  Madhub 
Sein  for  Appellant. 


Baboos  Kiihen  Ki shore  Ghose,  Sreenatk 
DosSy  and  Dwarkanath  Mitter  for  Re- 
spondents. 

A  person,  who,'^  a  sale  in  execution  of  a  decree,  has 
purchased  the  share  of  a  member  of  a  joint  undivided 
Hindoo  family,  and  subsequently  sued  for  and  obtained 
a  decree  ac^ainst  other  members  of  the  family  for  posses- 
sion of  such  share  in  property  consistinj^  of  the  joint 
family  dwelling-house  and  land  in  execution  of  the  de- 
cree, is  entitled  to  be  piit  into  actual  possession  of  a  por- 
tion of  the  dweUing-house  (dissentiente  Kemp,  J.). 

On  the  6th  of  July,  A.  D.  1849,  the 
plaintiff  purchased  a  6-anna  8-gundah  share, 
being  the  share  of  Sheonath  and  Mothoomatb 
Mulllck,  sold  in  execution  of  a  decree  against 
them.  Being  unable  to  obtain  possession, 
he  brought  a  suit  for  possession  of  the  share 
so  purchased.  After  a  prolonged  litigation 
and  remand  upon  a  special  appeal  by  the  late 
Sudder  Court,  a  report  of  which  appears  in 
the  decisions  for  1859,  page  725,  on  the 
14th  December  i860,  he  obtained  a  decree 
declaring  him,  as  purchaser  of  the  interests 
of  Sheonath  and  Mothoornath,  entitled  to 
possession  of  a  6-anna  8-gundah  share  of  the 
eight  annas  of  Ramtonoo.  In  execution  of  this 
decree,  the  Nazir  returned  that  he  gave  the 
plaintiff  possession  by  putting  up  a  bamboo. 
The  plaintiff  insisted  on  having  actual  posses- 
sion, but  this  the  Nazir  did  not  allow. 

By  a  petition,  dated  14th  September  1861, 
Shama  Soonduree,  who,  as  widow  of  Jug- 
gurnath  Pershad,  was  entitled  to  eight  annas 
of  the  whole  property,alleged  that  her  husband 
had  a  defined  8-anna  share,  and  consequently 
that  the  plaintiff  could  not  obtain  possession 
of  any  portion  of  that  defined  share. 

The  Lower  Court  decided  this  question 
against  her,  and  in  favor  of  the  plaintiffs; 
but  went  on  to  say  that,  when  "  decreedar, 
a  stranger,  wishes  the  Court  to  put  him  in 
actual  possession  of  a  share  of  a  Hindoo 
family  homestead,  the  Court  find  that 
there  is  a  difficulty,  as  such  taking  of  actoal 
possession  would,  undoubtedly,  cause  moch 
injury  to  the  family  already  residing  there, 
and,  accordingly,  directed  that  the  appellant 
should  have  actual  possession  of  his  share  of 
the  lands,  and  possession  of  the  share  of  the 
buildings,  as  under  Section  224  of  Act  VIII. 
of  1859. 

The  case  was  referred  to  a  Full  Bench  by 
Mr.  Justice  Loch  and  Mr.  Justice  Seton- 
Karr,  to  determine  the  question,  whether  the 
plaintifiF  was  entitled  to  be  put  in  actual 
possession  of  his  share  in  the  dwelling- 
house. 

We  think  it  quite  clear  that  Section  iJ4 
has  no  application  to  the  present  case.    The 
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petitioner  Shama  Soonduree  is  not  a  ''  per- 
son entitled  to  occupy"  the  house  as  against 
the  plaintiff,  who  has  obtained  a  decree  for 
possession  against  her. 

The  case  of  Ramtonoo  Chatterjee  versus 
Gobindo  Chunder  Chatterjee,  Sudder  Dewan- 
ny  Adawlut,  1857,  page  1585,  is  a  direct  au- 
thority, if  any  be  needed,  to  show  that  the 
plaintifF,  as  purchaser  in  the  execution  of  a 
decree,  is  entitled  to  actual  possession  of  that 
which  he  has  bought.  If  the  petitioner  is 
subjected  to  any  inconvenience,  she  has  only 
herself  to  blame.  She  might  have  purchased 
the  shares  of  the  execution-debtors  at  the 
sale,  or  sued  for  partition,  instead  of  resisting 
to  the  uttermost  the  claim  of  the  purchaser, 
and  setting  at  defiance  the  decrees  of  the 
Court.  In  the  case  of  Kesubnath  Ghose 
versus  Hur  Gobind  Bose,  S.  D.  A.  Rep., 
1853,  page  768,  the  Court  pointed  out  that, 
in  execution  of  the.  decree,  an  Ameen  may 
divide  joint  property  upon  the  same  princi- 
ple as  that  on  which  butwarras  are  made, 
and  on  that  principle  possession  of  a  portion 
of  the  dwelling-house  equivalent  to  a  6-anna 
8-gundah  share  must  be  set  apart,  and  be 
given  to  the  plaintiff,  the  apportionment  being 
made  in  such  a  way  as  to  cause  the  least  pos- 
sible inconvenience  to  the  defendants. 

Mr.  Justice  Kemp. — This  case  has  been 
referred  to  a  Full  Bench  of  this  Court.  Mr. 
Justice  Seton-Karr  was  inclined  to  concur  in 
the  decision  of  the  Zillah  Judge,  as  he  thought 
It  would  be  inconvenient  to  give  the  decree- 
holder,  a  stranger,  a  right  of  actual  tangible 
entry  into  a  dwelling-house  occupied  by  a  re- 
spectable Hindoo  female.  He  was  further  of 
opinion  that  the  decree-holder  must  be  con- 
tent with  the  ordinary  possession  of  the  build- 
itigs  under  Section  224  of  the  Civil  Code, 
which  would  entitle  him  to  rent  for  the  same, 
unless  he  could  come  to  some  arrangement 


with  the  resident  therein,  who,  it  appears,  is 
willing  to  buy  him  out. 

Mr.  Justice  Loch,  observing  that  there  were 
two  reported  decisions  of  the  late  Sudder 
Court  opposed  to  each  other,  thought  it  right 
to  send  the  case  up  for  an  authoritative  ruling 
of  a  Bench  of  five  Judges. 

It  appears  that  the  decree-holder  purchased 
in  execution  a  6-anna  8-gundah  share  belong- 
ing to  hi€  judgment-debtor  in  a  joint  undi- 
vided Hindoo  family  dwelling-house,  with 
the  premises  attached  thereto.  He  then  sued 
for  possession  and  obtained  a  decree,  award- 
ing to  hiip  possession  of  the  aforesaid  share 
in  the  buildings  and  in  the  land  surrounding 
the  buildings.  The  question  now  before  us 
is,  how  this  decree  is  to  be  executed  ?  The 
decree-holder  asks  for  a  share  equal  to  6 
annas  8  gundahs  in  every  room  and  comer. 
This  much,  however,  my  learned  colleagues 
are  not  prepared  to  allow.  I  think,  with  re- 
ference to  Hindoo  customs  and  prejudices, 
that  it  would  be  inequitable  to  permit  a 
stranger  to  intrude  himself  upon  a  privacy  of 
a  joint  Hindoo  family  residence,  more  par- 
ticularly when,  as  in  this  instance,  a  stranger 
is  actuated  by  motives  of  enmity.  The 
decree-holder,  in  suing  for  possession,  valued 
the  land  round  the  house  at  three  times  that 
of  the  house  itself,  and  yet  he  refuses,  though 
the  opposite  party  are  willing  to  take  his 
share  out  of  the  land,  but  insists  upon  in- 
truding upon  the  house.  If  we  permit  him  to 
do  this,  we  shall  be  encouraging  the  decree- 
holder  in  his  animosity,  and  be  driving  the 
other  members  of  the  family  to  leave  their 
ancestral  house. 

I  would  direct  the  Court  below  to  depute 
an  Ameen  to  mark  of!  in  one  spot  from  the 
land  attached  to  the  house  a  6-anna  8-gundah 
share,  with  an  equivalent  in  value  of  a  share 
of  that  extent  in  the  house  to  be  taken  from 
the  land. 
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The  27th  Febraary  1865. 

Present : 

The  Hon'Me  G.  Loch  and  W.  S.  Selon-Karr, 

Puisne  fudges* 

No  Appeal  (from  order  in  ezecntion  of 

decree). 

Cases  Nos.  525,  526,  527,  and  528  of  1864. 

Miscellaneous  Appeals  from  an  order  passed  by 
the  Deputy  Collector  of  Tirhoot,  dated  the  igth 
July  1864. 

Kishen  Bullabh  Mohnnt  and  another  (Judg- 
ment-debtors)>  Appelian/s, 

versus 

Baboo  Konessur  Singh  (Decree-holder), 

Respondent, 

Mr,  C,  Gregory  for  Appellants. 

Baboo  Dwcurkanauth  Mitter  for  Respondent. 

No  appeal  lies  from  an  order  passed  after  decree  and 
in  execution  thereof. 

The  appeals  in  the  above  cases  cannot  be 
admitted,  for  they  relate  to  orders  passed  by 
a  Collector  in  execution  of  decrees  for  rent ; 
and  the  Full  Bench  decision  of  i6th  March 
1864  (Ruttun  Monee  Dossee,  appellant)  rul- 
ed that  there  is  no  appeal  in  respect  of 
orders  passed  after  decree  and  in  execution 
thereof.  We  theiefore  dismiss  these  appeals 
with  costs. 


The  27th  February  1865. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Women  of  rank— Exemption  of,  from  arrest  in 
execution  of  decree. 

Case  No.  706  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Officiating  Judge  of  Nuddea,  dated  the 
14th  September  1864,  affirming  an  order  pasS' 
ed  by  the  Moonsiff  of  that  District^  dated  the 
Sth  April  1864, 

Rookinee  Soonduree  Debee  (Decree-holder), 

Appellant^ 

versus 

Heeramotee  Debee  (Judgment-debtor), 

Respondent, 


Bahoos  Gopeenauth  Mookerjee  and  Lukhee 
Churn  Rose  for  Appellant. 

None  for  Respondent. 

Women  of  rank  are  exempted  from  arrest  in  execution 
of  decree. 

It  has  been  held  by  the  majority  of  a  Full 
Bench  that  women  of  rank  are  exempted 
from  arrest  in  execution  of  decrees ;  and,  in 
conformity  with  that  decision,  we  reject  Uiis 
appeal  with  costs. 


The  27th  February  1865, 

Present: 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

No  iq>peal  (from  order  of  Judge  refusing  to  re- 
cognize pnrchmaer  of  decree). 

Case  No.  453  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Sarun,  dated  the  a,vd  June 
1864,  affirming  an  order  passed  by  the  Prin* 
cipal  SudderAmeen  of  that  District t  dated  the 
2Sth  July  1863, 

Lalla  Ojhee  Loll  (Purchaser  of  Decree), 

Appellant, 

versus 

Syed  Lootf  Ali  Khan  and  others  (Judgment- 
debtors),  Respondents, 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Messrs,  R,  E,  Twiddle  and  J,  Baptist  for 

Respondents. 

No  appeal  lies  from  an  order  of  a  Judgfe  refusings  to 
recognise  the  position  of  a  purchaser  of  a  decree. 

The  Court  of  first  instance  refused  to  re- 
cognise the  position  of  the  applicant,  a  pur- 
chaser of  a  decree.  The  Judge  decided  that 
no  appeal  from  this  order  lay  to  him,  and 
refused  to  interfere. 

The  pleader  for  the  appellant  fails  to 
show  us  any  Section  giving  him  the  right 
to  appeal  to  the  Judge,  or  any  laV  or  pre- 
cedent to  prove  that  the  Judge  was  wrong 
in  his  conclusion. 

Under  these  circumstanws,  we  have  only 
to  dismiss  the  appeal  with  costs. 

o 
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The  ^7th  February  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Review  (of  ez-parte  judgement). 
Case  No.  714  of  i864, 

iiitc4lldn§ous  Appeal  from  an  order  passed  by 
ihe  Prineipal  Sudder  Ameen  of  Dacca,  dated 
the  2jrd  September  1864. 

Motee  Chand  Baboo,  Appellant, 

versus 

Radha  Madhub  Chund  Baboo,  Respondent, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Moulvie  Aftah&oddeiik  Mahomed  for 
Respondent. 


Section  376,  Act  VUI.  of  1859  (relating  to  review 
of  judgment),  applies  to  cases  heard  and  decided  in  the 
presence  of  both  parties,  but  not  to  the  case  of  a  person 
coming  in  under  oectipn  1 19,  and  alleging  that  he  oad  no 
knowledge  of  the  suit. 

The  Lower  Court  is  wholly  wrong  in 
treating  the  application  for  review  under 
Section  376.  This  Section  applies  to  cases 
heard  and  decided  in  the  presence  of  both 
parties.  But  here  the  applicant  comes  in 
under  Section  119,  alleging  that  he  had  no 
knowledge  of  the  suit.  He  should,  obviouslj, 
have  been  allowed  an  opportunity  of  proving 
to  the  Court's  satisfaction  that  the  summons 
was  not  duly  served  on  him,  or  that  he  was 
prevented  from  appearing  from  some  good 
and  sufficient  cause. 

We  annul  the  order  of  the  Lower  Court, 
and  direct  that  the  Principal  Sudder  Ameen 
do  take  up  the  case,  consider  the  application 
under  Section  119  on  its  merits,  and  pass 
such  orders  as  justice  may  require. 
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The  6th  March  1865. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  Shutttbhoo- 
nath  Pundit,  Puisne  Judges, 

Special  Miscellaneous  Appeal— Filing  of,  dut  of 
time  after  bring^g  regfular  suit. 

Miscellaneous  Appeal  from  an  order  passed. in 
the  Execution  Department  by  Mr.  R,  Aber- 
crombie,  Judge  of  Dacca^  dated  the  6th  De- 
cember 1862,  affirming  an  order  passed  by 
Mr,  F.  C,  Pennington,  Sudder  Ameen  of  that 
District,  dated  the  nth  April  1862, 

Kalee  Kishore  Sein  (Judgment-debtor), 

Appelian/, 

versus 

Nilambur  Sein,  alias  Nilmonee  Sein 
(Decree-holder),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 
.  None  for  Respondent. 

The  appellant,  being  entitled  to  appeal  specially  from 
an  order  of  the  Lower  Court  in  the  Execution  Depart- 
ment>  instittfted  a  fegtifar  suit  to  set  aside  the  order. 
Having  elected  that  remedy,  his  present  application  to 
file  a  special  miscellaneous  appeal,  out  of  time,  was 
rejected. 

This  is  an  application  to  admit  a  Special 
Miscellaneous  Appeal  tivo  yearsf,  two  months, 
and  28  days  after  the  order  in  the  Execution 
Department,  which  is  appealed  against.  By 
a  decision  of  this  Court  On  the  19th  of  Feb- 
ruary 1863,  it  was  settled  that  a  special 
appeal  lies  in  a  case  like  the  present.  But 
the  applicant,  instead  of  faking  that  course, 
brought  a  regular  suit,  which  has  been  pend- 
ing, until  recently,  to  get  rid  of  the  order. 

5e  has  elected  one  remedy ;  and  we  cannot 
now,  in  order  to  enable  him  to  try  another, 
allow  him  to  file  a  special  appeal  out  of  time. 

The  application  is  rejected. 


The  9!h  March  1865. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,    and  the  Hon'ble  C.  B.  Trevor, 
G.  Loch,  H.   V.  Bayiey,  C.  Steer,  J.  P. 
Norman,  F.  B.  Kemp,  W.  S.  Setcn-Karr, 

•  Sfarumbhoonath  Pundit,  G«  Campbell,  J.  B. 


Phear,  E.' Jackson,  F.  A.  Glover,  and  A. 
G.  Macpherson,  Puisne  Judges, 

Time  for  presenting  petition  of  appeal— Time 
of  pendency  of  ajiplication  for  review  to  be 
excluded  ;  but  petition  of  appeal  to  be  filed  im- 
mediately after  rejection  of  application  for 
review. 

Nobbo  Kissen  Sing 
versus 

Kaminee  Dossee. 

A  petition  of  appeal  is  presented  in  time,  if  presented 
within  the  time  limited  for  appealing-,  exclusive  of  the 
time  during  which  the  application  for  a  review  of 
judgment  was  pending.  The  petition  of  appeal  should 
be  presented  Immediately  after  the  application  for  a 
review  is  rejected. 

The  Advocate- General  asked  for  the 
opinion  of  the  Court  whether  the  period  for 
appeal  should  not  be  calculated  from  the 
date  of  an  order  rejecting  a  review  of  judg- 
ment, instead  of  from  the  date  of  the  origi- 
nal judgment.  If  his  view  be  not  adopted, 
he  then  asked  whether,  as  an  ordinary  rule, 
subject  to  exceptions  in  special  cases,  the 
period  during  which  the  review  was  pending 
should  be  deducted  from  the  period  allowed 
for  appeal. 

The  Chief  Justice,^'Y\i\%  is  an  applica- 
tion to  enlarge  the  time  for  filing  an  appeal 
against  a  decree,  and  not  to  lodge  an  appeal 
against  an  order  rejecting  a  review  of  judg- 
mertt,  even  if  an  appeal  would  lie  against 
such  sift  order. 

The  question  arises  whether  the  petitioner 
has  brought  his  application  in  time ;  and,  if 
not,  whether  there  are  reasonable  grounds 
for  the  Court  to  enlarge  the  time. 

Rule  34  says : — 

*'  An  appeal  from  a  decree  or  appealable 
•  order,  which  shall  be  made  after  the  passing 
**  of  these  Rules  by  a  Judge  or  Division 
"  Court  in  the  exercise  of  Ordinary  Civil 
**  Jurisdiction,  shall  be  presented  within 
"  twenty  days  from  the  date  of  such  decree, 
"  and  within  four  days  from  the  date  of  such 
"  order.  In  reckoning  the  time,  the  date  of 
"  the  decree  or  order  shall  be  excluded. 
"  The  time  may  be  enlarged  upon  sufficient 
"  cause  shown  to  the  satisfaction  of  the 
"  Appellate  Court  for  not  having  presented 

"  the  appeal  within  such  limited  period." 

• 
Let  us  see  whether  the  present  applica- 
tion has  been  made  witbin  the  proper  time. 
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The  decree  was  pronounced  on  the  5th  Feb- 
ruary. Thirty  days  were  allowed  to  the  plaint- 
iff to  appeal,  or  to  apply  for  a  review  of 
judgment.  The  plaintiff  took  the  whole  of 
his  thirty  days  ;  and,  on  the  8th  March,  he  filed 
a  petition  for  review.  The  petition  was  not 
heard  until  the  23rd  December,  when  it,  was 
rejected.  From  the  8th  March,  until  the 
23rd  December,  the  case  was  tied  up  by  the 
petition  for  review.  It  was  not  until  nineteen 
days  afterwards  that  the  plaintiff  presented 
his  petition  of  appeal. 

It  appears  to  us  that  the  petition  was  not 
made  within  proper  time.  It  certainly  was  not 
made  within  twenty  days  from  the  date  of  the 
judgment  or  decree,  or  within  such  period  of 
twenty  days,  exclusive  of  the  time  during 
which  the  application  for  a  review  of  judg- 
ment was  pending. 

The  Madras  Sudder  Court  held  that,  if  a 
party  presents  an  application  for  review  of 
judgment  within  the  lime  limited  for  appeal- 
ing, the  period  occupied  by  the  Court  in  dis- 
posing of  such  application  will  not  be 
reckoned  among  the  number  of  days  limited 
for  appealing,  but  will  be  added  thereto,  and 
a  memorandum  of  appeal,  presented  within 
such  extended  period,  will  be  received  as 
put  in  within  time.  We  think  that  that  rule 
is  a  correct  one,  and  consequently  that  this 
appeal  has  not  been  presented  within  the 
time  allowed  by  law. 

The  question  then  arises  whether  sufficient 
cause  has  been  shown  to  the  satisfaction  of  the 
Court  for  not  having  presented  the  appeal 
within  the  limited  period.  Sitting  as  an  Ap- 
pellate Court  for  the  purpose  of  hearing  this 
application  for  extension  of  the  time  to  appeal, 
I  hold  that  no  sufficient  cause  has  been  made 
out.  The  plaintiff  had  not  only  twenty  days,  but 
he  had  thirty  days  for  presenting  his  petition 
of  appeal  on  review.  At  the  end  of  those  thirty 
days  he  presented  a  petition  for  review,  and, 
after  that  petition  was  rejected,  he  took  nine- 
teen days  further  before  he  presented  his  peti- 
tion of  appeal.  It  seems  to  me  that  he  ought 
to  have  presented  his  petition  of  appeal  imme- 
diately after  the  petition  of  review  was  re- 
jected. Instead  of  that,  he  took  as  much 
time,  with  the  exception  of  one  day,  after  the 
petition  for  review  was  rejected,  as  he  would 
have  had  if  the  decree  had  been  only  then 
pronounced.  It  is  not  because  the  plaintiff 
shows  that  this  is  not  a  case  of  appeal  for 
delay,  that  he  makes  out  his  case  under  the 
provisions  of  Rule  34.  The  rule  does  not 
say  that  the  tifke  shall  be  enlarged  if  the 
Court  shall  be  satisfied  that  the  appeal  is 
XKOi  for  the  sake  of  delay,  but  that  it  may  be 


enlarged  if  sufficient  cause  be  shown  to  the 
satisfaction  of  the  Court  for  not  having  pre- 
sented the  appeal  within  the  time  limited  by 
the  rules  of  the  Court. 

This  has  not  been  shown  to  my  satisfac- 
tion, and  under  these  circumstances  the  ap- 
plication must  be  rejected. 


The  loth  March  1865. 
Present : 

The  Hon'ble  E.  Jackson,  Puisne  Judge. 

Stamp  Duty  (Refund  of  deficient,  and  penalty)^ 
Applications  how  to  be  znade* 

Case  No.  43  of  1865. 

Miscellaneous  Appeal  from  an  order  of  the 
Principal  Sudder  Ameen  of  Midnapore^  dated 
the  i6th  November  1864^  passed  on  an  applica^ 
tionfor  refund  of  Rs.  i,soOf  paid  on  account 
of  deficient  stafnp  and  penalty  upon  a  deed  of 

Mohunt  Ramanooj  Doss,  Appellant, 

.    versus 

Government,  Respondent, 

Bahoos  Unnoda  Pershad  Banerjee  and 
Mohendro  Lall  Shome  for  Appellant. 

An  appeal  does  not  lie  from  an  order  of  the  Lover 
Court  made  on  an  application  for  refund  of  deficient 
stamp-duty  and  penalty,  after  a  case  remanded  to  it 
had  been  compromised.  Redress  should  be  sought  by 
way  of  motion  rather  than  as  an  appeal. 

Queere. — Whether  the  penalty  is  returnable. 

Deputy  Registrar, — ^There  is  some  rea- 
son for  doubting  whether  an  appeal  like  this 
will  lie. 

The  Lower  Court,  as  held  in  a  previoos 
decision  of  this  Court  on  the  file,  acted  erro- 
neously, after  the  case  remanded  to  it  had 
been  compromised  by  the  parties,  in  proceed- 
ing to  try  it  under  the  order  of  remand, 
and  to  compel  the  appellant  to  pay  for  defi- 
ciency of  stamp  and  penalty,  instead  of  to 
dispose  of  it  under  Section  98,  Act  VIII.  of 
1859. 

This  Court,  accordingly,  in  affirming  the 
decision  of  the  Lower  Court  on  remand  de- 
clared ih^ii  the  order  passed  by  it,  prior  to  the 
decree,  relating  to  the  payment  of  stamp-duty 
and  penally,  and  to  the  trial  of  the  suit  on 
remand,  was,  under  the  circumstances,  erro- 
neous, and  that  the  appellant  was  entitled 
to  a  refund,  and  was  competent  to  take  such 
measures  as  he  might  be  advised,  or  be 
might  deem  proper,  for  procuring  the  same. 
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The  appellant  thereupon  petitioned  the 
Lower  Court  for  the  refund. 

The  Lower  Court  rejected  this  petition,  and 
declared  itself  incompetent  to  order  the 
refund,  "  especially  as  the  fine  had  nqt  only 
"  already  been  carried  to  the  credit  of  Go- 
"vemment,  but  also  entered  as  actual  re- 
'*  ceipts  in  the  Budget  estimates." 

The  present  appeal  is  against  this  order. 
Should  it  be  admitted  and  registered,  and  the 
papers  from  the  Lower  Court  called  for  ? 

Order. — ^This  should  be  brought  before 
the  Court  by  way  of  motion,  rather  than  as 
an  appeal.  I  see  no  reason  to  interfere  in 
the  Principal  Sudder  Ameen's  order.  The 
Judges  did  not  order  the  return  of  the  fine  ; 
and  there  seems  to  be  great  doubt  as  to 
whether  the  plaintiff  is  entitled  to  have  it 
returned. 


The  loth  March  1865. 

Present : 

The  Hon'ble  E.  Jackson,  Puisne  Judge. 

Notice  on  Respondents— Re-issue  of. 

Case  No.  515  of  1864. 

lAfiscellaneous  Appeal  against  an  order  of  the 
!  Deputy  Commissioner  of  Govsalparah^  dated 
the  yth  June  1864, 

Ram  Lochun  Sircar  Surburakar,  Appellant, 

versus 

Prithee  Ram  Chowdhry  and  others, 
Respondents, 

Messrs,  C  Gregory  and  G,  Gregory  for 

Appellant. 

Baboo  Dehendro  Narain  Bose  for  one  of  the 

Respondents. 

Before  a  notice  on  a  respondent  can  be  re-issued,  an 
applkatioa  must  be  made  to  the  Court  detailing  the 
groMods  on  which  it  is  preferred. 

Deputy  Registrar, — ^This  is  a  return  to 
notices  to  respondents  issued  from  this 
Court.  The  Lower  Court  reports  service 
on  certain  of  the  respondents,  and  failure  of 
service  on  certain  others  of  the  respondents 
owing  to  their  residence  not  being  traced.        * 

According  to  existing  practice  I  called 
t&pon  the  pleader  of  the  appellant  to  furnish 
needful  information  for  re-issue  of  the  un- 
served notices,  and  allowed  him,  as  usual,  a 
week  to  do  so. 

The  pleader  asks  for  22  days  from  to- 
morrowy  to  enable  him  to  obtain  the  informa- 


tion from  his  clients  in  Gowalparah  (Assam), 
and  cites  another  case  in  which  it  was 
allowed. 

I  reluctantly  granted  22  days,  on  the 
occasion  referred  to,  to  the  same  pleader,  to 
enable  him  to  procure  similar  information 
from  a  district  in  Assam,  and  told  him  that 
I  granted  his  request  as  a  special  case. 

1  doubt  whether  an  appellant  is  entitled 
to  an  indulgence  like  that  now  sought. 
He  is  required,  I  presume,  to  watch  the  pro- 
gress of  the  service,  and  to  supply  all  need- 
ful information  to  the  serving  officer  to 
complete  it.  In  this  case,  the  appellant 
might  have .  procured  and  furnished  the 
information  that  he  is  now  required  to 
supply  to  the  I^ower  Court,  and  prevented 
the  failure  and  the  report  thereof,  or,  if  the 
time  allowed  for  the  service  had  expired,  he 
might  have  supplied  the  information  to  his 
agent  here,  and  enabled  him  to  answer  the 
call  within  the  usual  period  allowed — m., 
one  week.  1  do  not  think,  therefore,  that 
he  is  entitled  to  more  time. 

Were  such  indulgenqes  allowed  as  a  rule 
(and  frequent  repetitions  of  them  would  give 
them  the  sanction  of  a  rule),  an  appellant 
might  postpone  the  completion  of  an  appeal 
for  hearing  by  the  Court  for  any  period 
suitable  to  him. 

I  doubt,  moreover,  whether  I  can,  of  my- 
self, grant  the  indulgence ;  and  as  such  ap- 
plications are  becoming  more  frequent  of 
late,  I  beg  the  orders  of  the  Loazima  Bench 
on  this  application. 

I  take  this  opportunity  of  bringing  the 
following  to  the  notice  of  the  Court,  though 
not  exactly  connected  with  the  'matter  in 
hand : — 

The  Deputy  Registrar  used,  on  the  appli- 
cation of  an  appellant  in  a  case  where  the 
return  of  a  Lower  Court  was  made  before 
the  date  fixed  for  the  hearing  of  an  appeal, 
as  provided  in  Section  244,  Act  VIIL  of 
1859,  to  direct,  without  reference  to  the 
Court,  the  re-issue  of  a  notice  not  served 
owing  to  the  failure  of  the  appellant  to  de- 
posit tulluhana^  &c. 

I  considered  that  practice  to  be  beyond 
the  power  of  the  Deputy  Registrar,  and 
ordered  it  to  be  discontinued.  The  practice 
now  established  in  its  place  is  to  refer  all 
such  cases  for  the  orders  of  the  Loazima 
Bench. 

Order. — It  appears  to  me  that  no  sufficient 
ground  appears  on  this  record  to  require  this 
Court  to  assent  to  the  re-issue  of  notices  on 
respondents.  Before  such  notices  can  be  re- 
issued, some  application  must  be  made  with 
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that  view,  detailing  the  grounds  on  which 
U  is  preferred. 

In  this  case,  the  appeal  can  go  on  as  re- 
spects the  parties  on  whom  notices  have 
been  served. 


The  nth  March  1865. 

Present  : 

The  Hon'bie  H.  V.  Bayley  and  W.  S.  Seton^ 
Karr,  Puisne  Judges. 

Appeal — Bona  fide  purchaser  of  decree. 

Case  No.  716  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Bhaugidpore ^ 
dated  the  26th  February  1864, 

Chundee  Pershad  Misser,  Appellant^ 

versus 
Rajah  Nilanund  Singh,  RespondenL 

Baboo  Luckhee  Churn  Bose  for  Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 

Respondent. 

An  appeal  is  not  open,  under  Section  i.i.  Act  XXIII. 
of  1 861,  to  the  person  who  is  found  bv  the  Court  below 
not  to  be  a  bond  fide  purchaser  of  a  decree  for  valuable 
consideration. 

In  this  case  the  respondent  takes  the 
preliminary  objection  that  the  appeal  cannot 
be  heard  under  Section  11,  Act  XXIII.  of 
1861,  inasmuch  as  the  petitioner  has  not  been 
found  by  the  Court  below  to  be  a  bond  fide 
purchaser  of  the  decree  for  valuable  consi- 
deration; and  that,  until  this  be  found,  the 
petitioner  cannot  be  treated'  as  one  of  the 
parties  to  the  suit,  or  the  real  representative 
to  whom  Section  1 1  allows  a  right  of  appeal 
as  a  party  to  the  suit. 

We  think  this  objection  valid ;  and.  we 
remand  the  case  in  order  that  the  Lower 
Court  may  come  to  a  clear- and  distinct  find- 
ing whether  the  petitioner  is  a  bond  fide 
purchaser  for  valuable  consideration  of  the 
decree  of  the  decree-holder,  who  was  a  party 
to  the  suit,  and  is  thus  really  and  truly 
a  representative  of  a  party  in  the  suit. 

Remand  accordingly. 


The  nth  March  1865. 

Present : 

The  Hon'bie  E.  Jackson,  Puisne  Judge. 

Time  for  appeal— Deduction  of  what  time  foe 
obtaining  copies  of  judgmeat  and- decree. 


Case  No.  590  of  1865. 

Special  Appeal  from  a  decisid^n  passed  by  Mr, 
E,  S,  Pearson,  fudge  of  Tirlwot,  dated  the 
j^th  November  1S64,  reversing  a  decisi<m 
passed  by  Motdvie  Syud  Emdad  Ali  Khan, 
Principal  Sudder  Ameen  of  thai  District , 
dated  the  22nd  February-  1S64, 

3£^0P  NiMTsingh  Narain  Singlrand  others 
(Plaintigs),  Appellants^ 

versus 

Bal^oo  R9/dbay  Sio^  and  othecsCDeleii^ts)) 

JRespcndends, 

Mr,  y.  Baptist  for  Appellants. 

None  for  Respondents. 

An  appellant  must  not  make  unnecessary  delay  by 
askinsf  for  copies  of  judfirment  and  decree  on  different 
dates.  He  is  ii>  Ume,  ii  the'time  requisite  for  obtaining 
a  copy  of  the  judf^ment  is  taken  into  consideration,  in- 
dependently of  the  time  occupied  jn  obtaining  a  copy  of 
the  decree. 

Deputy  Registrar, — The  judgment  of  the 
Lower  Court  was  delivered  on  the  19th  of 
November  1.864;.  Thq  st^pp  iot  a  copy  was 
filed  on  the  7th  of  December,  and  on  the 
loth  the  copy  was  ready  for  delivery. 

The  stamps  for  a  copy  of  the  decree  were 
filed  on  the  loth  of  January  1865,  and  on 
the  following  day,  the  i  ith,  the.  copy  wa^ 
delivered  to  the  appellant. 

The  -  appellant  urges  that  the  time  re- 
quisite for  obtaining  the  copy  of  the  judg- 
ment must  be  excluded  from  the  reckoning 
of  the  ninety  days  allowed  for  appeal. 

The  law  (Section  363,  Act  VIIL  of  1859), 
however,  provides  that  the  time  for  appeal- 
ing to  the  High  Court  "  shall  be>  repl^on^ 
'*  from  and  exclusive  of  the  day  on  which 
''  judgment  was  pronounced,  and  also  exclu- 
"sive  of  such  time  as  may  be  requisite  for 
"obtaining  a  copy  of,  the  decree  appealed 
"  against." 

If  the  letter  of  the  law  be  applied  to  this 
case,  the  appellant  is  out  of  time. 

But>  as  Section  373,  Act  VIII.  of  1859, 
provides  that-  special  appeals  "shall  be  ac- 
"  oompanied  by  copies  of  the  judgment  and 
**  decrees t^  the  time  requisite  for  obtaining 
a  copy  of  the  judgment  must  also,  I  pre- 
sume, be  excluded  ffom  the  reckoning-  of 
the  period'  for  appeal,  in  which  case  this 
appeal  would  be  in  time. 

I  beg  orders  on  the  following  points : — 

rst, — ^Whether-  the  time  requisite  for  ob- 
taining   a    copy    of  a  judgment   Is  to  be 
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excluded,  as  well  as  the  lime  requisite  for 
obtaining  a  copy  of  a  decree,  from  the  reckon- 
ing of  the  period  of  appeal. 

2nd.  Whether  the  time  requisite  for 
obtaining  a  copy  of  a  decree,  when  (as  in 
the  present  case)  the  application  is  not  filed 
simultaneously  with  the  application  for  a 
copy  of  a  judgment,  but  some  time  after,  is 
to  be  added  to  the  time  requisite  for  obtain- 
ing a  copy  of  a  ju'lgment,  and  excluded  from 
the  reckoning  of  the  period  of  appeal. 

In  the  present  case,  supposing  the  second 
point  to  be  answered  in  the  affirmative,  the 
time  to  be  excluded  from  the  reckoning  of 
the  period  of  appeal  would  be  four  days  for 
a  copy  of  the  judgment,  plus  two  days  for  a 
copy  of  the  decree,  total  six  days ;  whereas 
the  case  may  have  been  different  had  both 
applications  been  filed  simultaneously. 


Order — The  law  says  that  the  appellant 
is  entitled  to  have  a  deduction  of  the  "  time 
'*  requisite  for  obiaininty  a  copy  of  the  decree 
"  appealed  against "  in  calculating  the  time 
within  which  his  regular  appeal  is  lodged ; 
and  in  special  appeal  also  the  time  re- 
quisite for  obtaining  the  copies  of  the 
judgments  as  well  as  decrees  may  be  allowed 
for.  But  an  appellant  will  not  be  allowed 
any  more  lime  than  is  really  requisite  for 
the  purpose.  He  must  not  make  unneces- 
sary delay  by  asking  for  the  copies  on  se- 
parate dates.  In  the  present  case,  the  ap- 
pellant is  in  time,  if  the  four  days  which 
elapsed  while  he  was  obtaining  a  copy  of 
the  judgment  are  taken  into  consideration, 
independently  of  the  time  which  elapsed  in 
obtaining  a  copy  of  the  decree.  The  appeal 
should,  therefore,  be  admitted. 
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The  i2ih  March  1865. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  W.  S.  Seton- 
Karr,  Puisne  Judges, 

No  Special  Appeal  (from  order  in  Appeal  con- 
firming a  sale). 

Case  No.  712  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Backer  gunge  ^  dated  the  2*jth  SeP" 
tember  1864,  affirming  an  order  passed  by  the 
Principal  Sudder  Anieen  of  that  Di strict ^ 
dated  the  20th  August  1864, 

Muddun  Mohun  Roy  Chowdhry  (Judgment- 
debtor),  Appellanty 

versus 

Ram  Chunder  Goopto,  guardian  of  Chundee 
Chum  Roy,  minor  iDecree-holder),  Re- 
spondent, 

Mr,  C,   Gregory  and  Baboo  Kishen  Sukha 
Mookerjee  for  Appellant. 

Baboos  Gopal  Lol  Mitter  and  Kalee 
Mohun  Doss  for  Respondent. 

Under  Section  257,  Adl  VIII.  of  1857,  no  special  appeal 
lies  from  an  order  in  appeal  confirming  a  sale. 

A  preliminary  objection  Is  taken  to  the 
hearing  of  this  appeal,  on  the  ground  that 
the  order  in  appeal,  which  confirms  the  sale, 
is  final  under  Section  257;  and  we  find  the 
objection  valid. 

This  has  been  already  ruled  by  the  deci- 
sion of  a  Full  Bench  of  five  Judges,  dated 
the  9th  of  February  1863 ;  and  the  rule  has 
been  since  acted  on.  The  appellant,  having 
had  his  regular  appeal,  has  legally  no  grounds 
of  special  appeal,  and  his  case  is  accordingly 
dismissed  with  costs. 


f 


The  14th  March  1865. 
Present : 

The  Hon^ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 


Propertjr  of  Judgment-debtor— Admission  of  pos- 
session by  Heir— Onus  ProbandL 

Case  No.  689  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  ofBeerbhoom,  dated  the  loth  Sep- 
tember i864t  affirming  an  order  passed  by  the 
Moonsiff  of  that  District ^  dated  the  igth  July 
1864. 

Matunginee  Debea  (Decree-holder), 
Appellant^ 

versus 

Gugun  Chunder  Bhooy  and  others  (Judg- 
ment-debtors), Respondents. 

Baboo  Tarucknath  Sein  for  Appellant. 
None  for  Respondents. 

Where  an  heir  of  a  deceased  ludgcment-debtor  admits 
possession  of  some  of  the  latter  s  property,  the  onus  is 
on  the  heir  (and  not  on  the  decree-holder)  to  prove  the 
extent  of  that  property. 

The  decree-holder  sued  out  execution,  and 
one  of  the  heirs  of  the  judgment- debtor  ad- 
mitted possession  of  some  of  the  debtor's 
property.  The  Lower  Courts  required  the 
decree-holder  to  prove  the  extent  of  that 
property,  and,  as  he  failed  to  do  so,  rejected 
his  application.  We  think  that  both  the 
Lower  Courts  were  wrong.  As  the  heir 
admitted  possession,  it  was  for  him  to  show 
the  extent  of  the  judgment-debtor's  property 
that  had  found  its  way  into  his  hands.  We 
reverse  the  order  of  both  Courts  with  costs. 


The  14th  March  1865. 
Present : 

m 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

No  Appeal  to  Judge  (in  dispute  between  riTal 

decree-holders). 

Case  No.  709  of  1864. 

> 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Saruny  dated  tff^  ipth  September 
1864. 
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Afzuloonissa  Begum  and  others  (i$t  Party, 
Decree- holders),  Appell^nts^ 

versus 

Parbutty  Koonwur  and  others  (2nd   Party, 
Decree-holders),  Respondents. 

Mr,  y.  Baptist  and  Monshee  Ameer  Ali 
for  Appellants. 

None  for  Respondents. 

No^  appeal  lies  to  the  Judge  in  a  case  where  the  dis- 
pute is  not  between  parties  to  the  suit,  but  between 


rival  decree-holders^  in  respect  to  the  proceeds  of  pro- 
perty sold  in  execution  of  a  decree. 


There  was  no  appeal  to  the  Judge  in 
such  a  case  as  this,  for  the  dispute  is  not 
between  parties  to  the  suit,  but  between 
rival  decree-holders  in  respect  to  the  proceeds 
of  property  sold  in  execution  of  a  decree. 
See  the  Full  Bench  decision  of  ist  June  1863, 
printed  in  Marshall's  Reports,  page  527. 
The  Judge's  order  is  reversed.  Petitioner 
will  get  her  cots. 
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The  20th  March  1865. 
Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  yudges, 

Exectttion  of  decree  (Applicability  of  Section 
206,  Act  VIII.  of  1859)— Adjustment  ^^  P*y" 
ment  not  made  through  Court— Settlement 
with  one  of  several  decree-holders  (Effect  of, 
on  the  others). 

Case  No.  262  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  yudge  of  Nuddea^  dated  the  21st  April 
2864,  reversing  an  order  passed  by  the  Sudder 
Moonsiff  of  that  District^  dated  the  yth  Sep- 
tember 1863, 

Pvkunt  Ghose  and  another  (Judgment- 
debtors),  Appellants, 

versus 

Kishen  Chunder  Ghose  and  others  (Decree- 
holders),  Respondents. 

Baboo  Anund  Gopal  Palit  for  Appellants. 
Baboo  Doorga  Dass  Dutt  for  Respondents. 

Section  206,  Act  VIII.  of  1859,  applies  where  execution 
is  sought  after  that  law  of  a  decree  passed  before  its 
enactment. 

No  credit  can  be  given  for  sums  paid  under  a  decree 
when  the  adjustment  was  not  certified  to  the  Courts  nor 
payment  made  into  Court. 

A  settlement  with  one  of  several  decree-holders,  with- 
out the  knowledcrc  or  consent  of  the  others,  is  not  binding 
on  them. 

There  were  three  decree-holders.  The 
judgment-debtors  settled  with  one  of  them  for 
80  rupees  out  of  Court,  and  paid  40  rupees. 
Execution  is  now  taken  out  by  the  other 
decree-holders,  and  the  adjustment  is  pleaded 
by  the  defendant  judgment-debtor. 

The  Judge  is  right  in  considering  that 
Section  206  of  Aft  VIII.  of  1859  ^s  applicable 
to  this  case,  though  the  decree  was  passed 
some  years  before  the  enactment  of  that  law, 
for  execution  has  been  sought  subsequent 
thereto :  and  as  the  adjustment  was  not  cer- 
tified to  the  Court,  nor  payment  made  into 
Court,  the  defendants  cannot  receive  credit 
for  any  sums  they  have  paid.  Further, 
where  there  is  a  decree  held  by  three  de- 
cree-holders, a  settlement  with  one  of  the 
number,  without  the  knowledge  or  consent 
of  the  other  two,  cannot  bind  them.  We 
reject  the  appeal  with  costs. 


The  20th  March  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Assam — Limitation — Suit  to  enforce  decree. 
Case  No.  515  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Deputy  Commissioner  of  Gowalparah, 
dated  the  yth  Jtine  1864. 

Ram  Lochun  Sircar  Surburakar  (Decree- 
holder),  Appellant^ 

versus 

Prithee  Ram  Chowdhry  and  others  (Judg- 
ment-debtors), Respondents. 

Messrs.  C,  Gregory  and  G.  Gregory  and 
Baboo  Judoonath  Mookerjee  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

Act  XIV.  of  1859,  on  its  extension  to  Assam,  having 
superseded  the  local  rules  current  in  that  Province,  the 
time  for  enforcing  a  decree  under  Section  20  of  that 
A<5t  is  three  years. 

This  is  an  application  for  the  execution 
of  a  decree  of  the  late  Sudder  Court,  dated 
30th  December  1861.  Application  for  exe- 
cution was  made  on  7th  January  1864. 
Under  the  ordinar}'  law,  the  application  is 
within  time.  But  it  is  pleaded  that,  under 
the  Assam  Rules,  execution  should  have  been 
taken  out  within  one  year  from  the  date  of 
the  decree,  and  the  Lower  Court  has  held 
that  the  Assam  Rules  are  still  in  force  and 
binding  on  the  Courts,  and  the  Judge,  there- 
fore, dismissed  the  application. 

Now,  it  appears  that  the  new  Law  of  Limi- 
tation, AA  XIV.  of  1859,  was  extended  to 
Assam  by  a  special  notification  published 
in  the  Calcutta  Gazette  of  25th  August 
i860,  and  dated  nth  July  i860.  The  opera- 
tion of  that  law  was  suspended  till  the  end 
of  1861  ;  and  this  application  for  execution 
was  put  in  after  the  expiry  of  two  years 
from  that  law  coming  into  operation. 

Section  24  of  the  Aft  provides  that,  when- 
ever the  Ad  is  extended  to  any  Non-Regu- 
lation Province  by  the  Local  Government,  all 
suits  which  within  such  I^rovince  shall  be 
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pending  at  the  date  of  the  notification,  or 
shall  be  instituted  wiihin  the  period  of  two 
years  from  the  date  thereof,  shall  be  tried  and 
determined  as  if  this  Act  had  not  been  pass- 
ed ;  but  all  suits  to  which  the  provisions  of 
this  Act  are  applicable,  that  shall  be  institut- 
ed within  such  Province  after  the  expiration 
of  the  said  period,  shall  be  governed  by  this 
Act,  and  by  no  other  Law  of  Limitation,  any 
Statute,  Act,  or  Regulation  now  in  force  not- 
withstanding. 

It  is  clear,  then,  that  this  law,  Act  XIV. 
of  1859,  could  not,  under  any  circumstances, 
come  into  operation  till  the  expiry  of  two 
years  from  the  date  of  the  notification  ex- 
tending its  provision  to  Assam — viz.y  nth 
July  i860.  These  two  years  expired  on 
nth  July  1862,  and,  though  the  Act  came 
into  general  operation  throughout  India  from 
I  St  January  1862,  it  could  not,  under  any 
circumstances,  have  effect  in  Assam  till  the 
July  following. 


Now,  the  decree  sought  to  be  executed  in 
this  case  bears  date  the  30th  December  1861, 
and  under  the  old  Assam  Rules  execution 
should  have  been  sued  out  on  or  before  30th 
December  1862  ;  but  before  that  date  the 
new  law  had  come  into  operation  in  Assam, 
and  thus  the  old  rules  were  set  aside  by  the 
law.  Section  20,  Aft  XIV.  of  1859,  allows 
a  party  three  years  to  enforce  a  decree  from 
the  date  of  judgment ;  and  in  this  case  the 
decree-holder  has  sued  out  execution  within 
that  period,  and  is,  therefore,  entitled  to  have 
the  assistance  of  the  Court  in  recovering 
what  has  been  decreed  to  him.  There  can- 
not be  two  general  laws  of  limitation  appli- 
cable in  one  Province,  and  there  can  be  no 
doubt  that,  when  the  Aft  of  1859  was  extend- 
ed to  Assam,  its  provisions  superseded  the 
local  rules  current  in  that  Province  Under 
this  view  of  the  case,  we  reverse  the  deci- 
sion of  the  Lower  Court,  and  decree  the 
appeal  with  costs. 
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The  31st  March  1865. 
Present  : 


The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Appellate  Court  (Interference  by,  in  matters 
arising^  out  of  final  orders). 

Case  No.  663  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 


amendment  in  one  or  two  little  points,  and 
that  the  decree- holder,  appellant  before  us, 
ought  not  to  be  saddled  with  the  costs  of 
the  purchaser,  who  himself  objected  to  the 
reversal  of  the  sale.  There  is  also  room 
for  some  more  clear  and  definite  order  as  to 
the  percentage  on  the  sale,  which  is  claim- 
able by  Government.  The  purchase-money 
will  be  refunded  to  the  purchaser  by  the 
Judge's  order,  as  the  sale  has  been  reversed ; 
but  the  percentage  due  to  Government  must 


Mr,  O.  Toogood,  Judge  of  Beerbhoom,  dated  i  ^^'^j  ^^  .'^^^/"l^  ^^'  ^^?  expenses  of  the  sale 


the  srd  September  1864, 

Kurum  Chand  Koleeah  and  another, 
AppellanlSf 

versus 

Huree  Mohun  Ghose,  Respondent, 

Bahoos  Sreenaih  Doss  and  Bhuggohutty 

Churn  Ghose  for  Appellant. 

Baboo  Banee  Madhub  Banerjee  for 
Respondent. 

Where  an  appeal  is  barred  by  law,  an  Appellate  Court 
cannot  interfere  in  any  matter  lefi^timatelj^  arising^  out  of 
the  case,  unless  there  is  want  of  jurisdiction. 

In  this  case  the  Judge  has  set  aside  a  sale, 
on  the  ground  of  a  material  irregularity  and 
of  substantial  injury  arising  thereby  to  the 
debtor. 

After  hearing  a  good  deal  of  argument 
in  the  case,  our  doubt  is  whether  we  can 
Inteifere  at  all  in  appeal. 

Section  257  of  Act  VIII.  says  that,  if  an 
objection  to  a  sale  be  allowed,  "the  order 
made  to  set  aside  the  sale  shall  be  final :" 

and    a   Full    Bench   has 

fSS;^'^^?'"'*    ™'^ ;»>«'  there  is  no  ap- 

peal  from  orders  passed 
under  this  section. 

It  is  urged,  however,  that,  though  the 
order  as  to  the  reversal  of  the  mere  sale  can- 
not be  questioned,  the  orders  of  the  Lower 
Court  as  to  costs  and  other  matters  may  be 
open  to  revision,  as  being  beside  the  matter 
of  the  sale. 

We  own  that  we  are  unable  to  see,  after 
consideration,  how,  if  a  substantial  order  or 
judgment  be  final,  an  Appellate  Court  can 
interfere  in  any  matter  arising  out  of,  or 
connected  with,  such  order,  if  it  be  in  the 
natural  and  ordinary  course. 

It  may  be  admitted,  on  the  other  hand' 
that    the    Judge's    order  seems    to    require 


and  it  should  be  specified  who  is  to  pay  it. 
!  The  remedy  for  these  errors  or  defects  is, 
I  it  seems  to  us,  a  review  of  judgment. 
'  The  analogy  of  the  cases  quoted  for  an 
;  appeal,  Hay's  Reports,  page  188,  26th  Feb- 
ruary 1863,  and  9th. of  September  1864, 
page  97,  Weekly  Reporter,  seems  to  us  not 
I  to  apply,  or  not  to  be  favorable  to  the  ap- 
!  pellant. 

Holding,  then,  the  broad  principle  that, 
where  an  appeal  is  barred  by  law  and  pre- 
cedent, an  Appellate  Court  cannot  interfere 
in  any  matter  legitimately  arising  out  of  the 
case,  unless  there  is  some  ground  of  entire 
want  of  jurisdiction,  which  is  not  pleaded : 
We  dismiss  this  appeal  with  costs. 


The  3rd  April  1865. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr,  Puisne 

J^dge. 

Stamp-Dutj— Valuation  of  share  of  land. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhoott  dated  the  16th  December 
i864t  reversing  a  decision  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  8th  June 
1864. 

Ram  Buksh  Thakoor  and  others  (Plaintiffs), 

Appellants, 

versus 

Ajoodhya  Lall  and  others  (Defendants), 

Respondents, 

Baboo  Dwarkanath  Mookerjee  for 
Appellants. 


None  for  Respondents. 
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In  valuing  a  suit  relating^  to  a  share  of  land^  the  rental 
of  the  share  is  to  be  the  criterion  of  the  stamp. 

Deputy  Registrar. — This  is  an  appeal 
against  an  order  of  a  Civil  Court  under 
Section  9,  Act  VI.  of  1862. 

The  plaintiflF,  appellant,  a  shareholder  in 
a  joint  estate,  applied  for  and  obtained,  not- 
withstanding the  objection  of  the  defendant, 
respondent,  the  Collector's  sanction  to 
the  measurement  of  certain  lands  in  the 
estate. 

The  Judge  reversed  the  order  of  the  Col- 
lector, on  the  ground  that  "  no  one  share- 
holder has  the  sole  property  in  any  one  foot 
of  land,  and,  when  the  other  shareholders 
object,  is  not  entitled  to  measure  under  Sec- 
tion 9,  Act  VI.  of  1862." 

The  appeal  will  lie  to  this  Court  accord- 
ing to  Section  10  of  the  said  Act;  but  the 
appellant  has  filed  his  petition  of  appeal  on 
a  stamp  of  the  value  of  one  rupee.  A 
stamp  of  this  value  is  only  used  in  cases 
valued  at  a  sum  less  than  Rs.  16  ;  and 
the  most  ordinary  petition  in  this  Court  is 
eng^rossed  on  a  stamp  of  the  value  of  tivo 
rupees. 


There  are  no  means  of  ascertaining  the 
precise  value  of  this  appeal,  as  the  petition 
does  not  contain  the  usual  statement  of  the 
value;  but,  judging  from  the  share  involv- 
ed — viz.y  13  annas  16  gundahs  3  cowries 
2  krants  of  a  mouzah,  the  appeal  cannot, 
it  seems  to  me^  be  valued  so  low^  as  Rs. 
16. 

I  beg  the  orders  of  the  Court  as  to 
whether  the  petition  of  appeal  may  be  re- 
ceived without  a  statement  of  the  value 
of  the  appeal,  and  whether  it  may,  in 
any  case,  be  received  on  a  stamp  of  so  low  a 
value  as  one  rupee. 

I  would  simply  add  that,  unless  the  value 
of  the  appeal  be' stated,  it  will  not  be  possi- 
ble to  prepare  a  schedule  of  costs  in  the 
decree  in  this  Court. 

Order. — It  is  pretty  clear  that  the  rental 
will  be  about  the  value  of  the  thing  in  contest. 
Let  the  stamp  be  calculated  on  the  present 
renul  of  the  land.  Thus,  the  land  being 
stated  to  be  about  13  annas  of  a  mouzah, 
the  rental  of  this  share  would  be  the  crite- 
rion of  the  stamp.  The  vakeels  must  fur- 
nish a  statement  accordingly. 
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The  5th  April  1865. 

Present : 

The  Hon'blc  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Will  (Qnestions  arising:  oat  of,  not  matter  for 
summary  investigation). 

Case  No.  27  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  hy 
the  Judge  of  the.  24'Pergunnahst  dated  the 
1 2th  December  1S64, 

Ishen  Chunder  Banerjee,  Appellant^ 

7fersus 

Dwarkanath  Nundce  and  another, 
Respondents, 

Bahoos  Onoocool  Chunder  Mookerjeey  Unno- 
da  Pershad  Banerjee,  Banee  Madhuh  Ba- 
nerjee,  Dwarkatiath  Mitter,  and  Luckee 
Churn  Bose  for  Appellant. 

Bahoos  Sreenath  Doss,  Mohendro  Lai  Shome, 
and  Greeja  Sunker  Mojoomdar  for  .  Re- 
spondents. 

The  power  of  an  executor  (who  hM  himself  refused  to 
j/  act)  to  appoint  a  substitute  as  provided  for  in  the  will, 
and  all  such  questions  arising  out  of  the  will,  are  not 
matters  for  adjudication  in  a  summarjr  investigation  on 
ao  appticati9n  for  a  certificate  of  administration. 

Application  has  been  made  for  a  certifi- 
cate of  administration  under  the  provisions  of 
Act  XXVII.  of  i860,  by  Ishen  Chunder 
Banerjee,  to  the  property  left  by  Chedam 
Nundee.  It  appears  that,  so  far  back  as 
1264,  a  will  was  executed  by  Chedam  Nun- 
dee,  and  registered.  Under  this  will,  after 
providing  for  the  payment  of  a  small  money- 
allowance  to  his  daughter-in-law,  he  devised 
the  whole  of  his  property  to  the  support  of 
the  idol  JRadhanath,  and  appointed  the  peti- 
tioner to  be  the  shewait ;  to  carry  out  the 
purposes  of  his  will,  he  appointed  Ram 
Sagur  Koond,  Kenaram  Bose,  and  Bissen 
Doss  Ruhshy  to  be  executors.  The  testator 
lived  till  1 271,  when  the  shewait  applied  for 
a  certificate  under  the  will,  which  he  produc- 
ed. The  heirs-at-law  disputed  the  genuine- 
ness of  the  will,  and  claimed  the  certificate. 
The  Jadge,  after  taking  evidence  as  to  the 
execution  of  the  wilU  and  expressing  a  doubt 
as  to  the  credibility  of  the  evidence,  adds  that 
it  was  unnecessary  to  consider  whether  the 
will  were   valid  or  not.    As  the  executors 

VoLU. 


named  in  the  will  decline  to  act,  the  heirs-at- 
law  are  entitled  to  a  certificate,  and  the 
present  applicant  must  be  referred  to  a  regu- 
lar suit.  We  think  that,  if  the  will  is  genu- 
ine, the  unwillingness  of  the  executors  to 
act  cannot  be  allowed  to  defeat  the  intention 
of  the  testator,  and  interfere  with  the  ob- 
jects of  the  will.  It  was  necessary  that  a 
distinct  finding  as  regards  the  validity  of 
the  will  should  have  been  come  to.  The 
petitioner,  as  shewait  of  the  idol,  was  bene- 
ficially interested  in  the  property,  and  he 
pressed  the  Court  for  a  finding  on  this  point. 
As  the  Judge  has  declined  to  come  to  any 
distinct  decision  on  the  genuineness  of  this 
document,  we  must  do  so  if  the  evidence 
before  us  is  sufficient  to  enable  us  to  form 
an  opinion.  Looking  at  the  will,  we  see 
from  the  registration  that  it  has  been  in 
existence  since  1264.  We  find  that  one  of 
the  executors  proves  its  execution.  The  wri- 
ter proves  that  he  drew  up  the  will,  and  a 
third  witness  proves  execution.  Much  has 
been  attempted  to  be  made  of  certain  discre- 
pancies in  this  ocal  evidence  ;  but  it  appears 
clear  to  us  that  the  witnesses,  Nos.  2  and  3 — 
viz.y  the  writer  and  attesting  witness — do  not 
contradict  each  other ;  the  former  is  speak- 
ing of  the  drawing  up  of  the  will,  and  the 
latter  of  its  execution,  and  we  have  no  reason 
to  believe  that  either  is  telling  what  is  not 
strictly  true ;  though  their  mode  of  telling 
it,  or  the  mode  in  which  their  evidence 
has  been  recorded,  has  caused  some  apparent 
confusion,  which  the  Judge,  by  a  few  ques- 
tions, might  have  easily  cleared  up.  We 
think,  then,  from  the  summary  investigation 
we  now  are  able  to  make,  that  the  will  must 
be  considered  valid. 

There  is  a  provision  in  the  will  by  which 
the  executor,  Ram  Sagur,  is  permitted  to  ap- 
point a  substitute  in  his  place  to  carry  out 
the  purpose  of  the  will.  This  provision  ap- 
pears to  have  been  introduced  under  the 
supposition  that  Ram  Sagur  would  be  the 
surviving  executor.  Kenaram,  one  of  the 
executors,  is  dead.  Biprodass  refuses  to  ad- 
minister. Ram  Sagur  also  refused  to  act,  al- 
leging sickness  and  other  causes.  He  sub- 
sequently prayed  that  a  certificate  might  be 
given  to  the  petitioner,  whom  he  nominated 
to  carry  out  the  purposes  of  the  will  in  his 
stead.  It  is  contended  that,  as  he  at  first 
refused  to  act,  he  could  not'  afterwards 
assume  the  position  of  executor  under  the 
will,  and  appoint  a  substitute.  But  we  think 
these  and  all  such  questions  arising  out  of 
the  will  are  too  intricate  to  be  investigated 
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in  a  summary  investigation  like  the  present ; 
that,  considering  the  will  to  be  genuine,  we 
should  give  effect  to  it  as  far  as  possible, 
leaving  the  heirs-at-law  to  bring  an  action 
to  set  it  aside ;  and,  under  this  view  of  the  case, 
we  reverse  the  order  of  the  Judge,  and 
direct  that  a  certificate  be  given  to  the  appel- 
lant, who  will  get  his  costs. 


The  5lh  April  1865. 

Present  : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Execution  of  decree — Sale-proceeds  (to  whom 

to  be  first  paid). 

Case  No.  503  of  1863. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  yudge  of  Beerhhoom^  dated  the  28th 
Sepietnber  1863, 

Karlic  Chunder  Singh  (Decree-holder), 

Appellant^ 

versus 

Gogaram  (Decree-holder)  and  Kisto  Dhun 
Sheet  (Judgment-debtor),  Respondents, 

Bahoos  Ashootosh  Dhur  and  Roopnath 
Banerjee  for  Appellant. 

None  for  Respondents. 

The  decree-holder  by  whom  the  property  is  first  at- 
tached, and  not  the  decree-holder  at  whose  instance  the 
sate  takes  place,  is  Uie  party  entitled  to  be  first  paid  un- 
der Section  370,  Act  VI II.  of  1S59. 

Section  270,  Act  VIII.  of  1859,  provides 
that,  whenever  property  is  sold  in  execution 
of  a  decree,  the  person  on  whose  application 
such  property  was  attached  shall  be  entitled  to 
be  first  paid  out  of  the  proceeds  thereof,  &c. 

The  petitioner  attached  the  property  on 
2nd  Chyet  1269.  The  other  decree-holder, 
Gogaram,  attached  it  on  5th  Assar  1270, 
and,  from  the  Judge's  proceeding,  it  appears 


that  the  sale  was  made  on  the  application  of 
Gogaram,  and  he  held  that  Gogaram  was 
consequently  entitled  to  be  first  paid  out  of 
the  proceeds. 

The  Judge  has  looked  to  the  sale,  and  not 
to  the  attachment.  It  is  not  the  party  at 
whose  instance  the  sale  takes  place,  but  the 
party  by  whom  the  property  is  first  attached, 
and  thus,  as  it  were,  secured  from  alienation 
by  the  debtor,  who  is  entitled  to  be  paid 
first.  We  reverse  the  order  of  the  Judgv 
with  costs. 


The  5th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Appeal— Intenrenor. 

Case  No.  682  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  ofBhaugulpore, 
dated  the  i8th  August  1864. 

Roghoonath  Narain  Sing  and  another, 
(Objectors),  Appellants, 

versus 

Ram  Churn  Sahoo  and  others  (Decree-hold- 
ers) and  Roop  Narain  Sing  (Judgment^ 
debtor),  Respondents, 

Baboo  Roopnath  Banerjee  for   Appellants* 

Baboos  Unnoda  Per  shad  Banerjee  and  Anund 
Gopal  Paleet  for  Respondents. 

No  appeal  lies  to  an  intervener  whose  objectkm  has 
been  disallowed  by  the  Lower  Court. 

This  is  an  appeal  on  the  part  of  an  in- 
tervener, whose  objection  has  been  thrown 
out  by  the  Lower  Court.  As  the  law  allows 
of  no  appeal  in  such  cases^  we  reject  the 

application  with  costs. 
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The  5th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Joint  decree  (Execution  oO* 

Case  No,  664  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Mymensingh^  dated  the  31st 
August  i864f  affirming  an  order  passed  by  the 
PrincipalSudder  Ameen  of  that  District  ^  dated 
the  ijth  May  1864, 

Krishto  Kishore  Chuckerbutty  (one  of  the 
Judgment-debtors;,  Appellant^ 

versus 

Ram  Lochun  Burdhun  (Purchaser  of  Decree) 
and  the  rest  of  the  Judgment-debtors, 
liespondenls. 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Baboo  Romesh  Chunder  Milter 
for  Respondents. 

A  joint-decree  can  be  executed  against  any  of  the 
debtors  whom  the  decree-holder  may  select. 

The  Judge's  ruling  is  quite  legal  and  cor- 
rect. The  joint-decree  can  be  executed 
against  anj  one  of  the  debtors  whom  the 
decree-holder  may  select.  That  the  Princi- 
pal Sudder  Ameen,  on  a  previous  occasion, 
made  a  different  arrangement  from  thai  now 
sanctioned  by  the  Judge,  makes  no  differ- 
ence, and  will  not  deprive  the  creditor  of  the 
choice  and  rights  given  him  by  law. 

We  dismiss  this  appeal  with  costs. 


The  5th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Mahomedan  Law— Wusseeutnamah — Will 
Case  No.  25  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  East  Burdwan,  dated  the  J 5th 
August  1864, 


Sheikh  Jumeenooddeen  Ahmed,  Appellant y 


versus 


Meer  Hossein  AH  and  another,  Respondents, 
Baboo  Khetternath  Bose  for  Appellant. 
Mr,  R.  £.  Tzvidale  for  Respondents. 

A  wufeseeutnamah  or  will,  diverting  all  the  property 
from  the  next  heirs,  is  illegal  under  Mahomedan  law. 

The  Judge  has  treated  this  case  at  con- 
siderable  length,  and  has  given  full  and  suffi- 
cient reasons  for  discrediting  the  wussee- 
ulnamah,  and  for  refusing  the  certificate 
claimed  under  the  same.  Except  the  exist- 
ence of  the  title-deeds  in  the  hands  of  the 
appellant — a  fact  quite  explained  away  by 
the  evidence  of  Zobeedunissa — the  appellant 
has  not  the  shadow  of  a  claim,  and  there 
is  no  doubt  that  a  wusseeutnamah,  such  as 
the  one  put  forward,  which  is  a  will  to  all 
intents  and  purposes,  diverting,  as  it  does, 
aU  the  property  from  the  next  heirs,  would 
be  illegal  under  Mahomedan  law,  even  if 
we  could  treat  it  as  a  genuine  document, 
which  is  not  possible. 

In  this  view  we  dismiss  the  appeal  with 
costs. 


The  loth  April  1865. 
Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Appeal  (from  order  refusing:  to  appoint  manas^er 
under  Section  243,  Act  VIII.  of  1859J. 

Case  No.  92  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Behar,  dated 
the  i8th  February  186$* 

Baboo  Bisram  Singh  alias  Bishen  Singh 
(Judgment-debtor),  Appellant, 

versus 

Maharanee  Inderjeet  Koonwur  (Decree- 
holder),  Respondent, 

Mr.  R.  E,  Twidale  for  Appellant. 

Mr.  R,  2\  Allan  and  Afoonshee  Ameer  AH 
for  Respondent. 

An  appeal  lies  from  an  order  refusing  the  request  of  a 
tudement-debtor  for  the  appointment  of  a  manager  un- 
der Section  243.  Act  VIII.  of  1659. 

In   execution   of  a  decree,  the  Principal 
Sudder   Ameen   refused   to  accede  to  the 
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request  of  the  judgment-debtor  to  appoint 
a  manager  under  Section  243  of  Act  Vlll. 
of  1859  ;  and  we  think  that,  under  the  cir- 
cumstances, his  order  is  quite  right,  for  the 
judgment-debtor  has  tried  by  every  means  in 
his  power  to  defeat  his  creditor,  and  prevent 
her  from  realizing  the  amount  due.  We  con- 
firm the  order. 

It  was  objected  by  the  respondent  that 
no  appeal  was  admissible  in  such  a  case  as 
this  ;  but,  as  between  parties  to  the  suit,  we 
think  the  words  of  Section  11,  Act  XXIII. 
of  1 86 1,  are  quite  large  enough  to  admit  of  an 
appeal. 

We  reject  this  appeal  with  costs. 


The  loth  April  1865. 

Present : 

The  Hon^le  G.  Loch  and  W.  8.  Seton-Karr, 

Puisne  Judges. 

Appeal— Interlocutory  Order— Parchaser  at  sale 
in  execution  of  decree. 

Case  No.  32  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Bhaugulpore 
dated  the  6th  December  1864. 

Bhoondur  Mull  (Auction-purchaser), 
Appellant^ 

versus 

Gunga  Pershad  (Decree-holder),  Respondent, 

Mr.  J.  Baptist  and  Moonshee  Ameer  Ali  for 

Appellant. 

Mr.  C.  Gregory  and  Baboo  Unnoda  Pershad 
J.  Banerjee  for  Respondent. 

No  appeal  lies  from  an  interlocutory  order  obtained  by 
a  purchaser  at  a  sale  in  execution  of  a  decree,  who  was 
not  a  party  to  the  original  suit. 

In  this  case,  on  the  parties  alluded  to  ap- 
pearinjf  to  show  cause  as  required,  it  was  ob- 
jected by  the  opposite  parly  that  no  appeal 
really  lay  to  the  Court.  We  find  this  to  be 
the  case.  Bhoondur  Mull  was  not  a  party  to 
the  origmal  suit,  and,  under  the  circumstances 
of  the  property  which  he  had  bought  being 
again  put  up  to  sale  for  another  lien  upon  it 
he  did  the  wisest  thing  he  could  do,  which 
was  to  deposit  the  sum  of  15,000  rupees,  and 
so  to  save  the  property  which  he  had  previ- 
ously bought  for  himself. 

The  interlocutory  order  obtained  by  the 
purchaser  Bhoondur  Mull  cannot  be  looked 
on  as  one  given  under  the  general  powers  of 
the  Court,  irrespective  of  the  question  whe- 


ther there  was  an  appeal  or  not,  nor  can  it 
confer  an  appeal  when  the  law  itself  has  given 
none  to  the  appellant. 
We  dismiss  the  appeal  with  costs. 


The  loth  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Mesne-profits  (Definition  of)— Value  of  trees 

cut  down. 

Case  No.  704  of  i864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  tirhoot^  dated  the  gth  September 
1864. 

Buneead  Singh  and  others  (Decree-holders), 

Appellants, 

versus 

Sudaseeb  Dutt  and  others  (Judgment-debt- 
ors), Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

The  value  of  trees  cut  down  and  appropriated  by  a 
judement-debtor  against  whom  a  decree  with  mesne-pio- 
hts  has  been  given  may  be  included  in  the  mesne-profits 
for  which  the  judgment  debtor,  whilst  in  wrongful  pos- 
session, IS  liable.  • 

The  question  is,  whether  the  value  of 
trees  cut  down  and  appropriated  by  the  de- 
fendant, against  whom  a  decree  with  mesne- 
profits  has  been  given,  can  be  included  in 
the  mesne-profits.  It  is  contended  that  rents 
are  alone  legitimate  mesne-profits  which  can 
be  recovered  from  a  defendant.  Rents  are 
only  one  item  of  mesne-profits.  Profits  from 
orchards,  fisheries,  profiu  from  the  sale  of 
jungle  cut  for  firewood,  and  other  items,  come 
into  and  form  the  aggregate  of  mesne-proliis, 
for  which  a  party  in  wrongful  possession 
is  liable;  and,  if  such  party  cut  dowa  the 
timber  in  an  estate,  and  derive  a  profit  by 
the  sale  of  it,  we  see  no  reason  why  the 
amount  so  realized  should  not  be  recovered 
as  part  of  the  profits  collected  by  such 
defendant  during  his  possession.  The  de- 
cree-holder  might,  perhaps,  have  brought  an 
action  for  damages  to  the  property,  if  the 
circumstances  of  the  case  warrant  such  a 
course  of  proceeding  ;  but  if  he  prefer  taking 
the  other  course,  and  merely  claim  the  value 
of  the  timber  as  an  asset  of  the  estate,  we  see 
no  objection  to  its  being  entered  as  an  item  in 
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the  account  of  profits.  The  Lower  Court  will 
have  to  determine  whether  the  petitioner's 
allegation  is  true,  and  the  case  is  remanded 
for  that  purpose. 


The  13th  Aprjl  1865. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges, 

Pleader  (Absence  of)~-Decree  (Definition  of, 
under  Section  333  of  Act  VIII.  of  1859). 

CAse  No.  324  of  1865. 

Special  Appeal  from  a  decision  of  the  Judge  of 
Patna,  dated  the  ijth  November  1864^  modi- 
fying a  decision  of  the  Principal  Sudder 
I  ^      Ameen^  dated  the  14th  April  1863. 

Hossanee  Begum  (Defendant),  Appellant^ 

versus 
Dumree  Mahtoon  (Plaintiff),  Respondent, 

Mr.  C,  Gregory  for  Appellant. 
None  for  Respondent. 

A  pleader  is  bound  to  move  for  an  order  as  soon  as 
(return  is  made. 

The  word  "decree**  in  Section  333  of  Act  VI 11.  of 
1859  must  be  read  to  include  the  judgment. 

Mr.  Gregory  has  asked  for  a  review,  as  the 
order  was  passed  in  the  absence  of  the 
pleader  on  the  I7ih  of  March.  He  urges 
that  the  pleader  could  not  tell  that  a  return 
made  on  the  third  day  (27th  February) 
should  be  taken  up  on  the  17th  of  March. 

Without  going  into  this  point  further,  we 
now  order  that,  hereafter,  a  pleader  before 
this  Bench  shall  be  bound  to  move  for  an 
order  Immediately  after  the  period  for  the 
return  has  expired  ;  and,  if  he  does  not  do 
so,  the  case  shall  be  liable  to  be  taken  up 
in  his  absence. 

On  general  principle  we  think  that,  as  a 
party  cannot  appeal  merely  from  the  decree 
without  copy  of  the  judgment  which  con- 
tains the  reasons,  we  must  conclude  that 
"decree"  in  Section  333  must  be  read  to 
include  the  judgment.  Time,  therefore,  is 
allowed  for  obtaining  copy  of  that  latter 
document  also. 

We  have  reason  to  believe  that  this  is  in 
accordance  with  the  practice  of  the  Court 
on  both  sides. 


The  19th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges. 

Jurisdiction  (of  Civil  Court) — Suit  to  set  aside 
partition  under  Re'gulation  XIX.  of  Z864. 

Case  No.  647  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Burdwan,  dated  the  tgth 
August  1864. 

Radha  Bullub  Singh,  Appellant, 

versus 

Maharajah  Dheeraj  Mahatab  Chand  fiahadoor, 

Respondent, 

Baboo  Prosunno  Coomar  Sein  for 
Appellant. 

Baboos  Juggadanund  Mookerjee  and  Chun" 
der  Madhub  G/iose  for  Respondent. 

No  suit  lies  to  the  Civil  Court  to  set  aside  a  partition 
of  property  made  by  the  Collector  and  confirmed  by 
the  Board  of  Revenue  under  Regulation  XIX.  of  1S14. 

We  think  that  the  order  of  the  Lower 
Court  is  correct.  The  Civil  Court  directed 
a  partition  of  the  property  to  be  made  by 
the  Collector,  who  proceeded  under  the  pro- 
visions of  Regulation  XIX.  of  1814.  Section 
19  of  that  law  points  out  how  the  Collec- 
tor is  to  proceed  in  making  the  partition, 
and  Clause  3  provides  for  the  hearing  of  ob- 
jections which  any  party  may  have  to  make 
against  that  partition,  and  Clause  i,  Section 
20,  declares  that  the  determination  of  the 
Board  of  Revenue  on  the  paper  of  partition  is 
final.  If,  therefore,  the  appellant  had  any 
objection  to  the  Collector's  proceeding  as  not 
satisfying  the  requisitions  of  the  decree 
passed  by  the  Civil  Court,  he  should  have 
pointed  out  the  error  by  petition  to  the 
Board  of  Revenue.  Now,  that  the  Board 
has  confirmed  the  partition,  he  cannot 
come  to  the  Civil  Court  on  the  ground  that 
the  decree  has  not  been  fully  carried  out, 
and  ask  its  interference  to  set  aside  that 
partition.  The  appeal  is  dismissed  with 
costs. 


The  20th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Joint  decree — Liability  of  partlfailar  defendants 
— Division  of  decree. 
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Case  No.  567  of  1864. 

Miscellaneous  Appeal  from  an  order  passed  by 
Moulvie  Syud  Emdad  Alt  Khan,  Principal 
Sudder  Ameen  of  Tirhoot,  daied  the  20th 
August  1864, 

Bulwunt  Singh  (Decree-holder),  Appellanl, 

versus 

Sheo  Sahoye  Singh  and  others  (Judgment- 
debtors),  BespondenUf 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Onoocool  Chunder  Mookerjee  for 
Respondents. 

Thoug^h  a  decree-holder  has  a  ngfht  to  put  joint 
and  common  decrees  in  force  against  one  or  all  of 
the  defendants  in  the  order  he  thinks  fit,  the  claim 
to  be  enforced  must  be^  limited  to  the  particular  lands 
or  properties  with  which  particular  defendants  are 
clearly  shown  to  have  been  connected. 

The  application  for  dividing-  the  amount  of  a  joint 
decree  should  be  made,  and  the  order  for  such  divi- 
sion obtained,  at  the  time  of  the  decree,  but  nut 
afterwards. 

The  Principal  Sudder  Ameen  has  given 
very  full  directions  in  this  case,  which  relate 
to  mesne-profits  due  to  the  appellant,  suc- 
cessful plaintifF,  in  an  action  of  ejectment. 
The  Court  has  given  further  orders  in  re- 
gard to  certain  additional  enquiries,  which 
are  to  be  made  by  a  second  ameen  on  the 
spot,  and  it  has  also  decreed  certain  items 
against  the  respondents,  and  has  ordered  the 
same  to  be  realized  at  once. 

We  have  heard  the  pleaders  for  both  sides 
at  some  length  ;  and,  without  interfering  with 
the  directions  given  for  the  further  ascer- 
tainment of  certain  facts  and  points  in  dis- 
pute, we  are  still  able  to  lay  down  the  prin- 
ciple on  which  the  successful  plaintifF,  ap- 
pellant before  us,  shall  be  entitled  to  carry 
out  his  decree. 

The  decree,  we  observe,  was  granted  in  a 
suit  for  the  recovery  of  certain  lands,  and 
for  the  reversal  of  an  award  under  Act  IV,  of 
1840,  as  well  as  of  some  mokurruree  and  tic- 
ca pottahs.  The  decree  ends  by  saying 
that  the  plaintiff  shall  recover  mesne-profits 
from  the  defendants  {^^ muddalchan  se  pawe'') 
without  any  further  specification  or  detail. 
The  appellant  urges  on  this,  that  he  is  en- 
titled to  carry  out  his  whole  decree  to  the 
full  against  any  of  the  defendants  who  are 
numbered  1  to  4  and  5  to  8,  jointly  or  sever- 
ally as  he  ma^'  think  fit ;  that  this  is  the 
principle  universally  acted  on  in  all  such  cases, 


and  is  one  respected  and  admitted  by  th^ 
Court.  We  fully  admit  the  right  of  decree- 
holders  to  put  joint  and  common  decrees  in 
force  against  one  or  all  of  the  defendants  ia 
the  order  they  think  fit ;  but  the  claim  to  be 
enforced  must  be  limited  to  the  particular 
lands  or  properties  w.th  which  'particular 
defendants  are  clearly  shown  to  have  been 
connected.  If  it  can  be  proved  incontestibly 
that,  out  of  a  number  of  defendants,  any 
one  man  has  been  in  possession  only  of 
particular  lands,  or  distinct  mouzahs,  or  dis- 
tinct leases,  temporary  or  other,  the  UabiHty 
to  satisfy  the  joint  and  common  decree  will, 
in  all  equity,  extend  no  further  than  such 
particular  lands,  mouzahs,  or  leases.  And 
for  such  lands  the  decree-holder  may  take 
out  his  execution  against  the  lessee  or  the 
lessor,  unless  it  be  otherwise  specified  in  the 
decree,  which  we  have  seen  is  not  so  in  this 
instance. 

Now,  to  apply  this  principle  to  the  case 
before  us,  we  find  that  Mr.  Smith,  defendant 
No  5,  had  a  ticca  lease  for  mouzah  Hur- 
singpore,  the  rental  of  which  is  estimated  at 
Rs.  996-4-6,  and  a  mokurruree  in  the  same 
village,  the  rent  of  which  is  estimated  at 
Rs.  672.  These  leases  he  had  obtained  fromj 
defendants  1  to  4,  and  it  is  urged  for  him  that 
he  obtained  them  in  good  faiih,  and  was  n< 
wrong- doer.  In  the  same  way,  Gunesh  DuttJ 
defendant  No.  8,  had  a  lease  in  mouzah  Allum-^ 
pore,  also  from  the  same  defendants,  Nos. 
I  to  4,  of  which  rent  was  Rs.  1,071-2-6. 
The  Lower  Court  has  apportioned  the  pay- 
ment of  these  items,  on  the  evidence  before 
it,  between  Nos.  5  and  i  to  4,  with  regard  to 
the  two  first,  and  between  No.  8  and  Nos.  i 
to  4,  with  regard  tQ  the  third.  We  are  of 
opinion  that  any  grounds  for  such  division 
should  have  been  urged,  and  any  order 
should  have  been  obtained,  at  the  time  of  the 
decree.  If  defendants  are  content  to  allow 
a  joint-decree  to  be  recorded  against  them 
at  the  time  of  delivering  judgment,  we  can- 
not help  it,  and  the  matter  cannot  be  re- 
opened at  a  later  date.  The  liability  of  a 
joint-decree  is  a  doctrine  thoroughly  under- 
stood and  generally  accepted ;  and  even  should 
there  ensue  any  hardship  from  acting  thereon 
in  the  present  case,  it  is  better  that  we  should 
tell  the  respondents  that  they  must  accept 
such  hardship  as  the  consequence  of  their  own 
laches,  than  that  we,  on  the  score  of  some  ap- 
parent fairness  or  equity,  should  introduce  a 
new  principle  into  the  interpretation  of 
decrees. 

Our  order  is,  therefore,  that,  with  regard 
to  particular  properties   with   which    either 
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No.  5  or  No.  S  is  connected,  the  decree  may 
be  execated  against  them  jointly  or  severally, 
as  the  appellant  may  think  fit,  together  with 
the  proprietor  defendants  Nos.  i  to  4.  The 
order  of  the  Principal  Sudder  Ameen  is  modi- 
fied accordingly.    Costs  to  the  appellant.    As 


regards  Nos.  6  and  7,  we  observe  that  the 
Lower  Court  has  ordered  a  further  enquiry 
as  to  the  fact  of  their  possession  of  certain 
properties,  and,  if  found  to  be  in  possession, 
the  principle  laid  down  above  will  equally 
apply  to  their  cases. 
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The  24th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Decree  for  penal  damages  (constniction  and 
enforcement  of). 

Case  No,  64  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  yudge  of  Patna,  dated  the  2$th  Novem- 
ber 1864,  reversing  an  order  passed  by  the 
Principal  Sudder  Ameen  of  that  District^ 
dated  the  16th  July  1864, 

Deb  Narain,  Appellant y 

versus 

Gour  Pershad  Sahoo,  Respondent. 

Baboo  Debendro  Narain  Dose  for  Appellant. 

Baboo  Tarucknath  Sein  for  Respondent. 

A  decree  in  the  nature  of  penal  damages  should  be 
Iconstru^d  strictly  and  literally,  and  enforced  only 
lagainst  the  persons  at  whose  application  and  instance 
[the  act  complained  of  took  place. 

After  hearing  both  parties,  we  are  of 
opinion  that  the  order  of  ihe  Judge  is  legally 
wrong.  The  decree  sought  to  be  executed 
is  In  the  nature  of  penal  damages,  and  there- 
fore it  should  be  construed  strictly.  Now, 
the  decree  says  that  the  respondent  shall  re- 
cover from  the  persons  at  whose  application 
the  crops  were  attached.  These  persons,  the 
Judge  finds,  and  it  is  not  denied  by  either 
party,  were,  as  by  their  petition  for  attach- 
ment, two  in  number,  and  not  three.  That 
the  mooktearnamah  empowering  the  attorney 
to  make  the  application  is  said  by  the  Judge 
to  have  had  the  assent  of  three  parties,  is 
not  the  point  to  be  looked  at.  The  power 
of  attorney  may  have  been  signed  by  three 
parties ;  but  if  the  acts  done  in  consequence 
were  done  for  two,  and  not  for  three,  persons, 
we  cannot  import  the  name  of  the  third  party 
mto  a  petition  or  application  in  which  it  does 
not  appear. 

The  appearance  of  the  third  party  to  de- 
fend the  civil  suit  against  the  attachment 
does  not  alter  the  matter.  For  he  may  have 
had  no  option  but  to  defend  the  case  when 
brought  into  Court;  and  if  the  suit  turned 
out  unfavorably  for  all  the  defendants,  still 
any  one  of  them  is  not  debarred  from  taking 

Vol.  II. 


advantage  of  any  legal  flaw  or  omission  which 
the  decree  may  leave  open  to  him. 

Holding,  then,  the  principle  that  $uch  a 
decree  must  be  construed  strictly  and  liter- 
ally, and  that  it  can  be  enforced  only  against 
the  persons  at  whose  application  and  in- 
stance the  act  complained  of  took  place,  we 
admit  the  appeal,  and  reverse  the  Judge's 
decision  with  costs. 


The  24th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr, 

Puisne  Judges, 

Execution  out  of  jurisdiction  of  Court  pass- 
ing decree. 

Case  No.  71  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Principal  Sudder  Ameen  of  Nuddea^ 
dated  the  24th  January  J 86$, 

Bawun  Doss  Mookerjee  (Judgment-debtor), 

Appellant, 

versus 

Mr.  C.  S.  Hogg,  Receiver  of  the  High 
Court  (Decree-holder).  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Divarkanath  Mitter  for  Respondent. 

Procedure  where  attachment  is  sought  of  property 
situate  out  of  the  jurisdiction  of  the  Court  by  whicn  the 
decree  was  passed. 

The  Receiver,  on  the  part  of  Tarinee,  alias 
Syamonee  Dabee,  applied  to  the  Principal 
Sudder  Ameen  of    zillah    Nuddea,  on  4th 

January  1865,  in  execution  of  the  decree 
eld  by  her  against  Bawun  Doss  Mookerjee 
for  the  attachment  of  certain  immoveable 
property  situated  in  Dacca,  Bindabun,  and 
other  districts,  in  which  the  Principal 
Sudder  Ameen  had  no  jurisdiction,  on  the 
ground  that  the  judgment-debtor  was  about 
to  alienate  the  property.  Evidence  was 
called  for.  The  Receiver  on  the  5th  filed  a 
lis(  of  the  property,  and,  on  the  same  day,  the 
judgment-debtor  filed  objections,  and  on  the 
24th  idem  these  objections  were  over-ruled, 
and  an  order  issued  by  the  Principal  Sudder 
Ameen  for  attachment  of  these  properties, 
and  from  this  order  an  appeal  is  preferred. 
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It  appears  to  us  that  the  whole  of  these 
proceedings  are  irregular.  The  petition  on 
the  part  of  the  Receiver  was  of  the  nature  of 
an  application  for  execution.    It  was  alto- 

§  ether  irregular  in  form  as  prescribed  by 
ecdon  212  of  Aft  VIII.  of  1859 ;  and,  as  the 
property  sought  to  be  attached  was  situated 
other    districts,    the    Principal    Sudder 


m 


Ameen,  instead  of  complying  with  the  re- 
quest of  the  petitioner,  should  have  proceed- 
ed in  the  manner  prescribed  by  Section  285 
of  the  Code,  leaving  the  petitioner  to  apply  to 
the  Court  within  whose  jurisdiction  the  pro- 
perty was  situated  for  execution  in  due  form. 
The  order  of  attachment  issued  by  the 
Principal  Sudder  Ameen  is  altogether  illegal, 
and  must  be  set  aside.  The  petitioner  can 
file  a  petition  in  due  form  for  execution,  and 
apply  to  the  Principal- Sudder  Ameen  afresh 
to  issue  a  certificate,  and  transmit  it  with  a 
copy  of  the  decree  to  any  Court  indicated 
by  the  petitioner.  We  reverse  the  order  of 
the  Principal  Sudder  Ameen  with  costs. 


The  24th  April  1865. 

Present : 

The  Hon'ble  G.  Loch  and  W.  S.  Seton-Karr 

Puisne  Judges, 

Appeal  (by  Objector). 
Case  No.  176  of  1865. 
Miscellaneous  Appeal  f ram  an  order  passed  by 
Mr.  W,  DaCostayOfficiating Principal  Sudder 
Ameen  of  Purneah^  dated  the  8th  March  1865, 

Luchmeeput  Singh  and  another  (Objectors), 

Appellants^ 
versus 
Lekraj  Roy  (Decree-holder),  and  Rajah  Rajen- 
dar  Narain  Roy   (Judgment-debtor),  Pe- 
spondents. 


Mr,  P.  T,  Allan  and  Baboo  Banee  Madhuh 
Banerjee  for  Appellants. 

None  for  Respondents. 

An  appeal  does  not  lie  to  an  objector,  not  one  of  the 
parties — i.e,^  neither  the  decree-nolder  nor  the  judf- 
ment-debtor. 

Deputy  Pegistrar, — ^This  is  an  appeal 
from  an  order  of  the  Principal  Sudder 
Ameen  of  Purneah,  dated  the  6th  of  March 
1865,  rejecting,  on  the  ground  of  a  prior 
attachment  in  a  pending  suit,  the  application 
of  a  third  party,  objector,  to  stay  the  sale 
of  some  promissory  notes  in  execution  of 
a  decree. 

The  order  of  the  Principal  Sudder  Ameen 
is  baspd  on  Section  89,  Act  VIII.  of  1859. 

Section  11,  Act  XXIII.  of  1861,  provides 
for  an  appeal  from  orders  in  execution,  on 
questions  arising  between  the  parties  to  the 
suit. 

This   appeal  is  not  from  such  an  order, 
but  from  an  order  on  the  application  of   a 
third    party,   objector,   not  connected    witb£ 
the  suit.  • 

There  is,  therefore,  reason  to  doubt  whe-j 
ther  this  appeal  will  lie  ;  and  I  accordingly 
beg  to  refer  the  point  for  the  orders  of  the 
Court. 

Order. — This  is  clearly  an  appeal  from  an 
objector,  not  one  of  the  parties  to  the  suit — 
i.e.y  neither  the  decree-holder  nor  the  judg^ 
ment-debtor,  and,  therefore,  an  appeal  from 
such  objector  is  inadmissible.  His  only 
remedy  is  to  go  to  the  Civil  Court.  This 
application  is  rejected. 
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The  md  January  1865. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 
Substitution  of  Tr«n9portation  for  Imprisonment 
—  RobbeiT  —  VoluDtarily  causins  Hurt 

Queen  versus  Mootkee  Kora. 

Committed  by  the  Joint  Magistrate,  and  tried  by 
Ike  Sessions  Judge  of  Midnapore,  on  a  charge 
of  highway  robbery,  6fc. 

To  bring  Section  59  of  the  Pena!  Code  into  operation, 
the  punishment  awarded  on  one  offence  alone  must  be 
■even  yeara'  imprisonment,  and  cannot  be  made  up  by  , 
adding'  two  sentcDcei  together,  aadttec  commuting  the 
^inal^qated  period  to  transportation. 

iThe  l*o  offences  of  robbery  and  of  voluntarily  caaiiag 
liurt,  fiitea  combined,  are  jiuaishable  under  SecIioD  3m 
•loDf,  and  not  under  Sections  391  and  394' 
Mr.  yuslice  Glover. — The  priswier  in  this 
icase  ha£  been  convicted  of  highway  rob- 
Ibery  under  Section  392  of  the  Penal  Code, 
fa&d  of  voluntarily  caysing  hurt,  &c.,  under 
J.  .Section  ^94,  and  has  been  sentenced  to  three 
i  yens'  transportation,  with  a  fine  of  Rs.  50  for 
/  the  ^»i,  and  to  seven  years'  transportation  for 
'  the  second  offence.  Before  considering  the 
evidence,  J  remark  that  the  first  sentence  of 
three  years'  transportation  passed  under  Sec- 
tions 393  and  59  of  the  Penal  Code  is  illegal ; 
iiocler  Uie  latter  section  a  sentence  of  trans- 
portation cannot  be  less  than  seven  years,  and 
it  has  been  frequently  ruled  by  this  Court  that, 
to  bring  Section  59  into  operation,  the  punish- 
ment awarded  on  one  offence  alone  must 
be  seven  years'  imprisonment,  and  cannot  be 
made  up  by  adding  two  sentences  together, 
and  then  commuting  the  amalgamated  period 
to  transportation. 

I  observe  also  that  Section  394,  in  itself, 
pro.vides  for  the  offence  of  which  the  pri- 
soner has  been  found  guilty.  That  section 
refers  to  "causing  hurt  whilst  committing 
or  attempting  to  commit  robbery,"  and  the 
amount  of  punishment  that  can  be  awarded — 
pt>.,  transportation  for  life— shows  that  the 
Section  includes  the  robbery,  as  well  as  the 
■  hurt ;  and  that,  when  the  two  offences  are 
ctHobined,  a  fresh  conviction  under  Section 
392  is  uiuecessary. 


For  the  rest  I  have  gone  very  care- 
fully, and  more  than  once,  over  the  whole  of 
(he  evidence  recorded  by  the  Sessions  Judge, 
and,  although  there  are  some  points — Hara- 
dhun's  state  when  he  left  the  grogshop, 
and  when  found  the  next  morning  by 
Seedeshor  Moito  (a  witness  not  forthcoming) 
for  example — which  could  have  been  more 
satisfactorily  cleared  up,  there  is,  I  consider, 
sufficient  proof  of  the  prisoner's  guilt.  It  is 
clearly  established  that  he  induced  the  pro- 
secutor to  go  with  him  to  a  distant  village 
for  the  purpose  of  buying  skins,  and  that 
the  two  started  in  company,  the  prisoner 
carrying  an  axe  and  a  ialtee.  The  prisoner 
himself  admits  that  be  went  with  Haradhun, 
although  he  asserts  that  he  was  hired  to 
carry  the  skins  when  bought.  The  pro- 
secutor's statement  regarding  the  actual 
attack  is,  no  doubt,  unsupported  by  direct 
evidence;  the  assault  having  taken  place  br 
night  and  in  a  lonely  place,  surrounded  by 
jungle;  but  the  situation  in  which  he  was 
found  next  morning  leaves  no  room  for 
doubt  that  he  was  cruelly  wounded  with  a 
blunt  axe,  or  some  similar  weapon,  besides 
having  his  jaw  bioken,  and  one  of  his 
teeth  knocked  out.  The  medical  officer 
was  decided  in  his  opinion  that  the  former 
injuries  could  not  have  been  self-inflicted, 
nor  the  result  of  a  fall ;  and,  as  I  befor<e 
observed  when  the  prisoner  and  Haradhun 
started  on  their  journey,  the  former  carried 
an  axe  and  a  laitee.  Similar  weapons  vere 
found  in  his  house  after  his  arrest,  and  were 
proved,  by  evidence,  to  be  his  properly. 

Directly  Haradhun  was  found,  he  named— 
though  in  au  indirect  manner,  caused  by  the 
severe  nature  of  the  wounds — the  prisoner 
as  the  man  who  had  attacked  him,  and  this 
statement  he  has  repeated  ever  since  without 
variation.  There  was  no  ill-feeling  between 
the  parties  (on  the  contrary,  Haradhun  ap- 
pears to  have  kept  his  cattle  in  the  prisoner's 
honsel,  and  no  conceivable  reason  for  his 
accusing  the  latter  falsely. 

The  defence  is  that  the  prosecutor  got 
drunk,  fell  down,  and  so  injured  himself.  In 
support  of  it  one  witness  deposes  that  he  saw 
Haradhun  lying  on  the  ground  the  morning 
after  the  occurrence,  and  that  the  latter  told 
him  that  be  had  so  fallen ;  but  dils  vitnus 
admits  that  Handhon  spo\e  very  onintellU 
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gibly,  was  nearly  senseless,  and  that  he 
(witness)  could  not  understand  all  he  said. 
There  is  thus  much  doubtless  of  discrepancy 
in  the  prosecutor's  evidence  that  Haradhun 
first  said  that  he  had  been  robbed  of  Rs.  3-8 
only,  and  that  his  statements  before  the 
Magistrate  and  Sessions  Judge  do  not  tally, 
quoad  his  having  been  drinking  before  the 
prisoner  attacked  him  ;  but  the  discrepancies 
are  after  all  more  nominal  than  real.  Though 
Haradhun  first  mentioned  Rs.  3-8  as  the 
sum  be  had  been  robbed  of,  he  almost  imme- 
diately corrected  himself,  and  said  it  was 
Rs.  10 ;  and  considering  his  state  both  at 
the  time  and  after^'ards  when  examined  by 
the  Magistrate,  the  only  wonder  is  that  he 
was  able  to  give  any  connected  account  at  all 
of  what  had  befallen  him,  either  on  this  point 
or  on  any  other.  That  he  had  been  drinking 
he  admitted,  though  he  denied  being  drunk. 
But  the  only  effect  this  admission  could  have 
would  be  on  Haradhun's  power  to  state  cor- 
rectly what  had  happened,  and  to  identify 
his  assailant ;  it  could  have  nothing  to  do  with 
the  prisoner's  line  of  defence,  viz.^  that  Ha- 
radhun had  injured  himself  by  falling  on  a 
stone,  as  the  medical  evidence  clearly  estab- 
lishes the  fact  that  the  injuries  on  the  head 
could  not  have  been  so  caused.  Taking  all 
these  circumstances  together,  I  see  no  reason 
to  disbelieve  Haradhun's  statement,  and  so 
far  would  reject  the  appeal. 

With  regard  to  the  punishment,  I  would 
not  interfere  with  the  aggregate  amount  im- 
posed by  the  Sessions  Judge,  although  I 
would  convict  the  prisoner  under  Section 
394  only. 

As  the  sentence  I  propose  would  be  ten 
years'  transportation,  the  punishment  will 
not  have  been  enhanced,  and  Section  419  of 
the  Criminal  Procedure  Code  will  not  apply. 

The  papers  must  go  before  my  colleague, 
Mr.  Justice  Kemp. 

Mr,  Justice  Kemp. — I  concur.    , 


The  4th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Deputy  Mas^istrate  (Powers  of)— Criminal  Tres- 
pass —  Unlawful  Assembly  —  Mischief—  Dis- 
putes  concerning:  land. 

Queen  versus  Ootum  Mai  and  others. 

Commiitedby  the  Deputy  Magistrate,  andrefer^ 
redhy  the  Offiifiating  Joint  Magistrate  of  Raj- 
shahye,  on  a  charge  0/ unlawful  assembly,  &c. 


A  Deputy  Magfistrate  should  adjudicate  on  charges  0! 
criminal  trespass,  unlawful  assembly^  and  mischief,  in- 
stead of  referring  the  case  undbr  Section  318  of  the 
Criminal  Procedure  Code  to  the  Magistrate. 

A  Deputy  Magistrate,  vested  with  the  powers  of  a  Sub* 
bordinate  Magistrate  of  the  2nd  class^  cannot  institute 
proceedings  under  the  said  Section. 

The  defendants  in  the  case,  out  of  which 
this  reference  arises,  were  charged  before  the 
Deputy  Magistrate  under  Sections  143,  426, 
and  447  of  the  Penal  Code.     That  officer 
(acting  apparently  under  a  general  order  of     I 
a  former  Magistrate  of  the  district)  declined 
passing  orders  on  the  question  of  the  illegal 
assembly,  &c.,  thinking  that  the  defendants 
were  acting  under  a  bond  fide  claim  of  right 
in  the  shape  of  a  pottah  from  the  proprietor 
of  the  land ;  but  as  he  thought  a  breach  of 
the  peace  imminent,  he  sent  the  case,  under 
Section  318  of  the  Code  of  Criminal  Pro- 
cedure, to  the  Magistrate. 

The  Magistrate  has  referred  the  case  here, 
on  the  ground  that  the  Deputy  Magistrate 
was  bound  to  adjudicate  on  the  charges  of 
criminal  trespass,  illegal  assembly,  and  mis- 
chief;  he  also  considered  that  the  Court  of 
first  instance  should  have  itself  decided  the 
point  of  possession,  and  not  have  referred  i1 
to  him. 

We  have  had,  in  connexion  with  thi 
Deputy  Magistrate's  order,  our  attention  di-1 
rected  to  the  Full  Bench  Ruling  of  this  Court, 
dated  nth  June  1864,  No.  460,  wherein  it 
is  laid  down  that  a  criminal  charge,  once  in- 
stituted and  disposed  of,  should  not  be  revived. 
But,  setting  aside  the  fact  that  this  ruling 
refers  more  properly  to  cases  where  the 
plaintiff  has  allowed  his  case  to  be  dismiss- 
ed on  default,  the  present  case,  we  observe, 
was  not  disposed  of  at  all.  The  Deputy 
Magistrate  passed  no  orders  on  the  sevend 
charges  made,  but  referred  the  matter,  with 
a  report,  to  the  Magistrate,  to  be  disposed  of 
under  Section  318  of  the  Procedure  Code* 

In  this,  we  think,  he  was  wrong.  He  was 
bound  to  decide  the  case,  as  it  was  brought 
before  him  under  Sections  143,  426,  and  447 
of  the  Penal  Code,  the  more  especially  as  there 
was  no  question  as  to  the  actual  possession 
at  the  time  the  alleged  illegal  entry  was  made. 
It  was  admitted  by  the  defendants  themselves 
that  the  other  side  had  sowed  indigo  on 
the  disputed  lands,  and  were  in  possession,  al- 
though they  claimed  a  superior  right. 

We  see  no  reason,  therefore,  why  the 
charges  brought  by  the  plaintiff  should  not 
be  enquired  into  by  the  Deputy  Magistrate* 


UHI 


1865.] 


Criminal 


THIS  WBXXLT  XSPORTBR. 


Rulings* 


With  regard  to  the  Joint  Magistrate's  se- 
cond point  of  reference,  we  observe  that  the 
Deputy  Magistrate,  fiaboo  Juggeshur  Mooker- 
jee,  was  vested  with  the  powers  of  a  Subor- 
dinate Magistrate  of  the  2nd  class  only,  and 
could  not,  therefore,  institute  proceedings 
under  Section  318  of  the  Procedure  Code; 
such  power  being  confined  to  the  Magistrate 
of  the  district,  or  to  an  officer  exercising  the 
full  powers  of  a  Magistrate. 


The  5th  January  1865. 

Present : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge, 

Appeal—Evidence  (Sufficiency  of). 

Queen  versus  Mud  dun  Sirdar,  alias  Gurreeb- 
oollah,  and  ten  others. 


Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Dacca,  on  a  charge  ofda^ 
coity,  &c. 

Objections  to  the  sufficiency  of  evidence  are  not  a 
ground  of  appeal.  The  deposition  of  a  4ngle  credible 
witness  is  sufficient  in  law. 

The  petition  of  appeal  in  this  case  is  made 
up  solely  of  objections  to  the  sufl5ciency  of 
the  evidence.  This  was  a  question  for  the 
jury,  and  they  decided  that  it  was  sufficient 
for  conviction.  The  deposition  of  a  single 
credible  witness  is  sufficient  in  law;  and  it 
was  for  the  jury  to  say  whether  the  circum* 
stances  of  the  case,  and  the  corroborative 
evidence  tendered,  were  sufficient  to  make 
that  one  witness's  statement  credible. 

No  point  of  law  arises  in  this  case,  and  the 
appeal  is  therefore  rejected. 
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The  5th  January  1865. 

Present : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

Kidnapping. 

Queen  versus  Bhungee  Ahun 

Committed  by  the  Joint  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Sarun,  on  a  charge  of 
kidnapping  from  lawful  guardianship. 

The  consent  of  a  kidnapped  person  is  immaterial  j 
and  it  is  not  necessary  for  a  conviction,  under  Section 
361,  Penal  Code,  that  the  taking  or  ^nticing  should  be 
khown  to  have  been  by  means  of  force  or  fraud. 

As  the  prisoner  admits,  and  has  all  along 
admitted,  that  he  took  the  boy  with  him,  the 
only  point  for  consideration  is  the  lad's  age. 

The  consent  of  a  kidnapped  person  is 
immaterial ;  and  it  is  not  necessary,  for  a  con- 
viction under  Section  361  of  the  Penal  Code, 
that  the  taking  or  enticing  should  be  shown 
to  have  been  by  means  of  force  or  fraud. 

Now,  the  prisoner  before  the  Sessions  de- 
clared the  boy  to  be  fifteen  years  old,  and  his 
Itwo  witnesses  have  deposed  to  his  being  about 
jthat  age.   But  the  prisoner  himself  admitted  in 
'his  defence  before  the  Magistrate  that  the 
lad's  age  was  twelve  years  only,  and  his  father 
and  other  witnesses  for  the  prosecution  clearly 
establish  the  fact  that  he  was  under  fourteen. 
I  see,  therefore,  no  grounds  for  interference 
with  the  Sessions  Judge's  order,  and  reject 
the  appeal. 

The  5th  January  1865. 

Present : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

Appeal  ~~  Enmity  of  prosecntor  —  Confession  of 
prisoner  (at  mstance  of  Police). 

Queen  versus  Gopaul  Doss. 

Commitiid  by  the  Deputy  Magistrate f  and  tried 
by  the  Sessions  Judge  of  Moorshedabad,  on  a 
charge  of  house-breaking  by  night  in  order  to 
commit  theft ^  &c. 

The  pleas  that  the  prosecntor  is  at  feud  with  the 
pnsoner«  and  the  prisoner's  confession  was  given  at  the 
instance  of  the  Police,  are  not  grounds  of  appeal. 

The  prisoner  in  this  case  confessed  before 
the  Deputy  Magistrate,  and  his  statement  was 
received  by  the  Sessions  Jii4gt  as  evidence 


under  Section  366  of  the  Criminal  Procedure 
Code. 

The  facts  of  the  case  were  properly  laid 
before  the  jury,  who  found  the  prisoner 
guilty. 

He  pleads  in  appeal  that  the  prosecutor, 
is  at  feud  with  him,  and  that  the  confession 
was  given  at  the  instance  of  the  Police. 

Neither  of  these  are  points  which  the  Court 
can  take  up  in  appeal.  The  jury  had  both 
these  allegations  before  them,  and  decided  on 
the  evidence  against  the  prisoner. 

The  appeal  is  rejected. 


The  loth  January  1865. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Retaining  counterfeit  seals  and  forged  doctt« 
ments,  mtending  to  use  them  fraudulently. 

Queen  versus  Kisto  Soonder  Deb. 

Committed  by  the  Joint  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Rajshahye,  on  a  charge 
of  retaining  counterfeit  seals  and  forged  do^ 
cuments,  intending  fraudulently  to  use  them 
as  genuine. 

Counterfeit  seals  and.forged  documents  were  found  in 
the  prisoner's  possession  j  and,  as  he  could  give  no  satis- 
factory information  as  to  how  he  became  possessed  of 
them,  it  was  inferred  that  he  kept  them  with  the  inten- 
tion of  using  them  fraudulently. 

Mr.  Justice  Glover, — That  a  number  of 
counterfeit  seals,  together  with  instruments 
for  making  them,  and  a  forged  document 
purporting  to  be  a  fysala  of  the  Moonsiff 
of  Nattore,  were  found  in  the  prisoner'^s 
house,  is  unquestionable. 

The  prisoner  himself  admits  the  fact,  but 
urges  that  they  were  placed  there  by  fats 
enemy,  Ramdhun  Chand. 

The  recorded  evidence,  and  especially  that 
of  the  District  Superintendent  of  Police,  Mr. 
Jenkins,  proves  that  the  houses  of  the  parties, 
though  adjoining,  are  surrounded  by  separate 
court-yards,  and  further  that  the  only  access 
(other  than  the  door  which  was  padlocked) 
to  the  room  in  which  the  counterfeit  seals 
were  found,  was  a  small  window  covered 
with  cobwebs,  which  had  evidently  not  been 
disturbed  for  a  very  long  period,  and  which, 
I  had  the  box  been  passed  imo  the  loom  by 
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the  window,  would  have  necessarily  shown 
unmistakeable  signs  of  the  passage. 

To  the  Magistrate  the  prisoner  stated  that 
the  fysala  above  mentioned  had  been  left 
in  his  charge  by  one   Bisheshur  Bagchee, 
and  that  it  was  a  genuine  document.    Before 
the  Sessions  he  includes  it  in  his  general 
defence,  asserting  that  it  was  placed  in  his 
house  by  his  enemies  along  with  the  other 
articles  found.     As  the  finding  of  what  is 
clearly  proved  by  the  evidence  to  be  a  forg- 
ed document,  purporting  to  be  the  decision 
of  the  Mobnsiff  of  Nattore,  in  the  prisoner's 
house,  is  admitted  by  the  prisoner  himself ; 
and  as  he  further  admits  that  the  counter- 
feit   impression    of    various    seals    belong- 
ing to  different   zemindars  of  the   district, 
some  of  whom  are  still  living,  together  with 
sundry   tools  for  manufacturing  the   same, 
were  found  in  his  house  in  a  room  secured 
by  a  padlock;  as  it  is,  moreover,  established 
by  independent  and  reliable  e\ddence  that 
the  only    way  in    which   the  box  contain- 
ing these  counterfeit  seals,  &c.,  could  have 
been  introduced  into  the  room  in  question, 
was  by  the    door   which   was    padlocked; 
it  follows  that   the    articles   must  be  con- 
sidered  as  found  in  the  prisoner's  posses- 
sion.    And  as  he  can  give  no   satisfactory 
information  as  to  how  he   became  possess- 
ed of  them,  it  may  be  reasonably  inferred 
that  he  kept  them  with  an  intention  to  use 
them  fraudulently. 

I  see,  therefore,  no  reason  to  interfere 
with  the  Sessions  Judge's  order  convicting 
him  alternately  under  Section  472,  or  Sec- 
tion 473,  and  sentencing  him  to  seven  years' 
transportation. 

But,  in  accordance  with  many  rulings  of 
this  Court,  the  sentence  of  three  years'  trans- 
portation passed  on  the  prisoner  on  the  3rd 
count  is  illegal  [vide  Court's  .judgment, 
dated  2nd  January  1865,  in  re  Mootka  Kora, 
appellant),  and  this  sentence  should  be  ahered 
to  one  of  three  years'  rigorous  imprison- 
ment. 

On  this  point,  the  case  inust  be  laid  before 
my  colleague,  Mr.  Justice  Kemp. 

Mr.  Justice  Kemp. — I  concur  oA  the  point 
referred  to  me. 


The  loth  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Witnesses  (for  defence)— Examination  of. 

Queen  versus  Bbooban  Isher  Gossamee. 


Commited  by  the  Deputy  Magistrate  of  Seraj* 
gunge  t  and  tried  by  the  Sessions  Judge  of  Ray 
shahyet  on  a  charge  of  theft  in  a  buildings  &c, 

A  prisoner  on  trial  is  entitled  to  have  his  witnesaei 
examined. 

Mr.  Justice  Glover. — It  does  not  appear 
from  the  record  of  this  case  that  the  Sessions 
Judge  either  summoned  or  examined  the 
prisoner's  defence  witnesses.  The  prisoner 
stated  that  his  story  could  be  proved  by  the 
evidence  of  certain  persons  whom  he  named, 
and  he  had  a  right  to  have  them  examined. 

Bhoobun  Isher  was  a  Brahmin  cook,  em- 
ployed in  a  Kalibaree,  or  temple  dedicated 
to  Kali.     He  disappeared  immediately  after 
the  theft,  and  was  not  arrested  till  more  than 
two  years  afterwards  at  Kamroop  in  Assam, 
when  sundry  golden  ornaments  and  precious 
stones  were  found  in  his  possession.     His 
account  is  that  the  theft  was  a  "got-up" 
affair  on  the  part  of  one  of  the  shareholders 
of  the  temple ;  that  this  person  sent  for  him 
three  or  four  nights  after  the  theft,  and  made 
over  to   him   the   articles   of   jewellery     in 
question,  telling  him  to'  make  the  best  of  his 
way  with  them  to  his  own  house,  and  to  keepj 
them  till  reclaimed. 

The  Sessions  Judge  discredits  this  stor^ 
mainly  on  the  ground  that  a  portion  of  th< 
jewellery  was  found  broken.  But  if  this  be] 
a  good  argument,  the  converse  of  it  must 
apply  equally  to  the  purjeah  and  pearl  neck- 
lace which  were  found  intact.  Moreover,  it 
seems  to  me  that,  had  the  prisoner  stolen 
the  property,  he  would  hardly  have  kept  it 
by  him  in  a  recognizable  shape  for  so  lon^. 
But  this  by  the  way. 

The  Sessions  Judge  further  remarks  that, 
even  if  the  prisoner's  story  were  true  so  far, 
he  would  still  be  liable  under  Section  411  for 
dishonestly  receiving  and  retaining.  This 
may  perhaps  be  so ;  but  the  limit  of  punish- 
ment under  that  Section  is  three  years'  impri* 
sonment,  whereas  the  prisoner  has  under 
Section  381  been  sentenced  to  five. 

In  any  case,  he  has  an  absolute  right  to  de- 
mand that  his  witnesses  may  be  exannined, 
and  I  think  that  this  case  should  be  sent  back 
with  directions  to  record  their  evidence,  and, 
after  taking  a  fresh  opinion  from  the  assess- 
ors, to  decide  the  case  de  ncvo. 

The  papers  must  go  before  my  colleague, 
Mr.  Justice  Kemp. 

Mr.  Justice  Kemp. — I  think  the  prisoner 

is  entitled  to  have  his  witnesses  examined ; 

and  I,  therefore,  concur  in  sending  the 

I  back  for  that  purpose. 
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The  1 6th  January  1865. 

Present ; 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Abduction 
Queen  versus  Komul  Dass. 

Commuted  by  the  Joint  Magistrate  ^  and  tried  by 
the  Sessions  Judge  of  Sylhety  on  a  charge  of 
abduction  and  cheating, 

A  conviction  of  abduction  quashed,  no  force  or  deceit 
having  been  practised  on  the  person  abducted. 

The  prisoner  has  been  convicted  on  two 
counts ;  first,  of  abducting  Rajin  Dassee  (Sec- 
tion 366);  and  second,  of  cheating  (Section 
420,  Indian  Penal  Code). 

We  have  read  the  evidence  in  this  case. 
There  is  sufficient  to  support  the  charge  of 
cheating,  but  the  offence  of  abduction  is  not 


made  out.  The  girl  was  living  with  the 
witness  No.  3,  Goopee  Thakoor.  This  witness 
took  Rs.  4  from  the  prisoner,  and  per* 
mitted  the  girl  to  leave  his  house  for  the 
purpose  of  being  married  to  the  brother  of 
the  prisoner.  The  prisoner  did  not  marry 
the  girl  to  his  brother,  but  passed  her  off  as  a 
Brahminee  girl,  and  took  Rs.  175  from  the 
witness  Thakoordass  Surma,  No.  4.  This 
witness  being  doubtful  of  the  girl's  caste,  an 
attempt  was  made  to  solve  his  doubts  by 
making  the  girl  cook,  and  the  witness  Goopee 
Thakoor  (a  Brahmin)  eat  the  food  cooked  by 
her.  The  girl  seems  to  us  to  have  entered 
fully  into  the  plot,  and  no  force  or  deceitful 
means  were  used  to  induce  her  to  leave  the 
house  of  Goopee  Thakoor.  We  confirm  the 
conviction  and  sentence  on  the  second  count 
of  cheating,  and  quash  the  conviction  on  the 
count  of  abduction. 
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The  1 6th  January  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Puisne  Judges. 

Use  of  Justifiable  violence  by  Police  in  capturing 

a  thief. 

Queen  versus  Protab  Chowkeedar. 

Committed  by  the  Magistrate  of  Maldah^  and 
tried  by  the  Sessions  Judge  of  Dinagepore^  on 
a  charge  of  grievous  hurt. 

The  wounding  of  a  thief  by  a  chowkeedar  in  order  to 
his  arrest,  held  under  the  circumstance  to  be  justifiable. 

Mr.  Justice  CampbelL — It  seems  to  me 
that  the  judgment  and  sentence  of  the 
Judge  are  quite  inconsistent.  I  gather  from 
the  judgment  and  the  previous  proceedings, 
that  the  prisoner  in  good  faith  took  the 
complainant  for  a  thief  (whether  he  really 
was  so  or  not,  does  not  appear),  whom  he,  as 
la  chowkeedar,  was  bound  to  capture.  If 
there  was  any  mistake  regarding  the  fact 
»f  complainant's  being  a  thief,  it  \^'as  a 
^mistake  of  fact,  and  not  a  mistake  of  law, 
and  prisoner  is  entitled  to  the  benefit  of 
Sections  76  and  79  of  the  Penal  Code. 
As'suming  then  that  prisoner,  a  chowkeedar, 
in  good  faith  believed  the  complainant  to 
be  a  thief  whom  he  was  bound  to  capture, 
has  he,  as  the  Judge  finds  the  fact,  com- 
mitted the  offence  charged?  I  think  not. 
The  Judge  seems  entirely  to  differ  from  the 
Magistrate,  who  thought  that  prisoner  un- 
necessarily wounded  the  complainant.  Ac- 
cording to  the  Judge,  complainant  made  a 
desperate  resistance,  and  '*  at  length  prisoner, 
seeing  no  other  means  of  securing  the 
fugitive,  for  whose  escape  he,  as  a  chow- 
keedar, would  have  been  held  responsible, 
wounded  him  with  a  spear."  The  wounds 
were  mere  "  punctured  wounds,"  not  danger- 
ous* Under  these  circumstances  it  seems 
to  roe  that  the  chowkeedar,  seeking  to  arrest 
a  fagitive  thief,  and  who  sees  no  other  means 
of  capturing  him,  is  fully  justified  in  using 
so  much  violence  as  is  necessary  to  effect 
this  object.  I,  therefore,  am  of  opinion  that 
the  prisoner  in  this  case  should  be  acquitted 
and  released.  It  does  not  appear  that  the 
Jadge  ej^lained  to  the  assessors  the  law 
in  the  abwe  sense ;  if  he  had,  they  might 


have  acquitted  the  prisoner.  But  in  this 
case  the  Judge,  and  not  the  assessors,  is 
responsible  for  the  finding  of  fact ;  and  it  is  on 
the  Judge's  finding  of  fact  that  I  would 
acquit.  If  a  chowkeedar,  who  finds  it  neces- 
sary to  wound  a  desperate  thief  (as  the  only 
means  of  capturing  him),  is  to  be  committed 
and  punished,  thieves  who  resist,  as  did  the 
present  complainant,  will  never  be  arrested. 

Mr,  Justice  Glover. — ^The  prisoner,  who 
is  a  chowkeedar,  appears  in  this  particular 
instance  to  have  acted  in  a  double  capacity. 
The  man  Bhageerut  Napit  was  found  lurking 
in  his  house  at  night,  and  the  prisoner  na« 
turally  tried  to  arrest  him.  The  circum- 
stances under  which  the  man  was  ultimately 
captured  are  fully  detailed  in  the  Sessions 
Judge's  statement ;  and  it  appears  to  me  that 
the  prisoner,  whether  acting  as  a  chowkee- 
dar, or  as  a  private  person  effecting  an  arrest 
of  his  own  accord  under  circumstances 
which  justified  him  in  so  doing,  was  fully 
protected  by  the  law  in  using  that  amount  of 
violence  necessary  to  secure  the  person  of 
the  fugitive  housebreaker. 

The  question  here  would  be,  whether  the 

means  employed  to  stop  the  fugitive  were 

such  as  an  ordinarily  prudent  man  would 

make  use  of  who  had  no  intention  of  doing 

,  any  serious  injury. 

Now,  it  is  admitted  by  the  Judge  that  the 
prisoner  did  not  use  his  spear  until  he  saw 
no  other  means  of  securing  the  fugitive,  for 
whose  escape  he,  as  a  chowkeedar,  would  have 
been  held  responsible,  and  the  wounds  inflict- 
ed do  not  appear  to  have  been  in  any  way 
dangerous.  Taking  all  these  circumstances 
into  consideration,  I  think,  with  Mr.  Jus- 
tice Campbell,  that  the  violence  used  by  the 
prisoner  was  justifiable,  and  that  the  sen- 
tence of  one  year's  rigorous  imprisonment 
passed  upon  him  should  be  reversed. 


The  i8th  January  1865. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Plea  of  autrefois  acquit— Abetment  of  false 
charge  of  murder  (Proof  of  mala  fidea). 
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Qtfeen  versus  Muthoorapershad  Panday  and 

others. 

Committed  hy  the  Deputy  Commissioner^  and 
'    tried  hy  the  judicial  Commissioner  of  Chota 
'  Nagporet  on  a  charge  of  abetting  the  bringing 
of  a  charge  of  murder ,  dfc, 

A  fdniier  trial,  set  aside  on  the  ground  of  want  of  ju- 
risdiction and  illegality,  is  not  a  bar  to  a  second  trial. 

The  conviction  of  a  Police  Inspector  for  having  abet- 
ted the  bringing  of  a  false  charge  of  murder  quashed, 
because  It  <was  not  distinctly  shown  that  he  preferred  the 
charge  maid  fide, 

Mr,  Justice  Glover, — ^This  case  has  been 
4n  one  shape  or  other  sub  judice  since 
tfec  beginning  of  last  year.  The  facts  are 
ishortly.as  follows: — Ramsurun,  a  man  em- 
ployed by  one  Lalla  Purushunt  Sahai  as 
<pritot  and  servant,  disappeared  from  his 
master's  house  and  service;  and  two^men, 
Sttjeewun  Singh  and  Gujna  Dhobee,  were 
sfent  in  by  the  police  as  his  murderers, 
prisoners  Nos.  4  and  5  giving  evidence  that 
they  saw  them  kill  him.  The  original  inform- 
ation was  preferred  to  the  police  on  the 
15th  of  August  1863  by  the  prisoner  No.  8, 
Jrlwah,  who  stated  that  he  gave  it  at  the 
instance  of  Mussamut  Goonee,  prisoner  No. 
6,  Ramsuran's  mistress. 

The  Police  Inspector,  prisoner  No.  7,  Mu- 
thoorapershad, made  his  appearance  the  next 
day,  and  commenced  his  enquiries.  His  re- 
ports were  very  numerous,  and  the  result 
of  them  was  that  Lalla  Purushunt  Sahai, 
Sujeewun  Singh,  and  Gujna  Dhobee  were 
charged  with  the  murder  of  Ramsurun  on 
the  evidence  of  parties  above  mentioned,  and 
of  others  who  are  likewise  appellants  in 
tbis  case. 

The  charge  was  heard  in  the  first  instance 
by  the  Deputy  Commissioner,  who  ordered 
farther  inquiry,  pending  which  Ramsurun, 
the  man  alleged  to  have  been  murdered, 
unexpectedly  made  his  appearance.  His 
story  was  that  he  had  applied  for  leave  of 
absence  from  his  master,  Lalla  Purushunt 
Sahai,  and,  being  refused,  had  gone  off  with- 
out permission  to  his  house  at  Sasseram. 

The  tables  were  now  turned,  and  the  par- 
ties who  had  sworn  to  having  seen  the  accus- 
ed murder  Ramsurun,  together  with  the 
original  informants  at  the  thannah,  were  in 
their  turn  put  upon  their  defence,  as  were 
'also  the  Police  Inspector  and  the  prisoners 
Nos.  I,  2,  and  3. 

The  Deputy  Commissioner,  I  observe,  at 
first  refused  to  take  action  in  the  matter,  and 
it  was  not  until  the  Appellate  Court  ordered 


an  enquiry  that  the  case  was  allowed  to 
proceed. 

The  result  was  that  all  the  prisoners  were 
convicted  and  sentenced  to  various  terms  of 
imprisonment,  the  longest  being  one  year. 

The  Judicial  Commissioner,  to  w^hom  the 
sentences  were  referred  for  confirmation, 
enhanced  the  punishment  inflicted  on  prison- 
ers Nos.  I,  2,  and  3,  and  confirmed  that  pass- 
ed on  prisoners  Nos.  4,  5,  6,  and  8.  Prisoner 
No.  7,  the  Police  Inspector,  he  released  alto- 
gether. 

The  three  first-named  prisoners  appealed 
to   this    Court,    when   the    conviction    was 
quashed  (19th  May  1864,  Seton-Karr  and  E. 
Jackson,   JJ.)   as   illegal,    and   the   Deputy 
Commissioner  was  directed  to  commit  all  the 
accused  to  the  Sessions.    The  High  Court's 
judgment  contains  a  very  complete  resume 
of  the  whole  case,  and  makes  it  unnecessary , 
for  me  to  enter  into  a  lengthened  statement 
now. 

The  commitment  was  made  accordingly, 
and  the  Judicial  Commissioner  has  now  con- 
victed all  the  prisoners,  sentencing  them  to 
various  terms  of  imprisonment;  and  fromj 
this  sentence  they  have  again  appealed. 

The   counsel   for    Muthoorapershad,    th< 
Police  Inspector,  takes  an  in  limine  objectioi 
as  regards  his  client,  urging  that,  as  ne  wi 
acquitted  by  the  Judicial  Commissioner 
the  first  trial,  he  could  not  be  tried  ov< 
again,   and   that  the  present  conviction   is^ 
therefore  illegal. 

On  this  point  I  observe  that  the  High 
Court  quashed  the  whole  of  the  original  pro- 
ceedings as  being  altogether  without  jurisdic- 
tion, and  therefore  illegal.  The  first  trial  was 
in  fact  no  trial  at  all,  and  the  result  cannot  be 
pleaded  as  autrefois  acquit,  it  being  essen- 
tial to  that  plea  that  the  first  Court  should 
have  had  a  competent  jurisdiction  of  the 
offence. 

Before  considering  the  evidence  on  the 
merits  as  affecting  all  the  prisoners,  I  would 
remark  on  the  exceedingly  disproportionate 
punishment  iiiflicted  on  prisoners  Nos.  i, 
2,  3,  and  7.  Supposing  the  case  proved,  the 
sentences  on  all  those  prisoners  are  utter- 
ly inadequate,  notably  so  in  the  case  of  the 
Police  Inspector,  who  has  been  sentenced  to 
three  years'  imprisonment  only ;  and  I  entirely 
dissent  from  the  Judicial  Commissioner's 
argument  that  former  good  character  or 
service  should  be,  under  the  circumstances  of 
this  case,  a  ground  for  diminution  of  punish- 
ment. 

To  return  to  the  record,  however,  for  con- 
venience sake,  I  will  take  up  the  appeal  of 
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Mnthoorapershad  first.  He  has  been  convict- 
ed (i)  of  having  abetted  the  bringing  of  a 
false  charge  of  murder,  knowing  that  there 
was  no  just  ground  for  such  proceeding,  and 
(2)  of  preparing  an  incorrect  document  pur- 
porting to  be  a  statement  made  by  Sujeewun 
Singh  and  Gujna  Dhobee,  with  intent  to 
cause  injury  to  them,  he  being  a  public  officer. 

He  urges  in  appeal  that  the  facts  on 
which  the  Deputy  Magistrate  has  based  his 
judgment  are  not  borne  out  by  the  evidence  ; 
and  that,  were  they  so  borne  out,  they  would 
not  justify  a  conviction. 

Now,  the  first  thing  that  strikes  me  in 
going  into  the  case  against  Mnthoorapershad, 
is  the  extreme  primd  facie  improbability  of 
the  prisoner  having  acted  as  he  did,  knowing 
that  the  charge  of  murder  was  false.  Ac- 
cording to  the  evidence,  he  went  heart  and 
soul  into  the  matter,  wrote  numbers  of  re- 
ports, bullied  men  and  women  whom  he 
thought  knew  anything  of  the  matter,  beat 
and  otherwise  maltreated  those  whom  he 
afterwards  sent  in  as  witnesses,  and  all  this 
he  did,  knowing  that  the  man  Ramsurun 
was  not  only  not  dead,  but  was  only  distant 
a  few  miles  ;  knowing,  moreover,  that  he 
might  be  expected  at  any  moment  to  .make 
his  appearance,  and  confound  the  police 
officer's  machinations. 

That  Muthoorapershad  commenced  the 
enquiry,  believing  the  story  of  Ramsurun's 
death,  is  admitted ;  and  to  bring  the  present 
charges  home  to  him,  it  must  be  shown  on 
such  evidence  as  to  leave  no  reasonable 
doubt  on  the  mind  that  he  almost  immedi- 
ately discovered  the  falsity  of  the  first  re- 
port, and  yet  entered  into  a  scheme  with 
others  to  bolster  up  its  authenticity  for  the 
purpose  of  bringing  a  false  charge  against 
persons  with  whom  he  had  no  acquaintance 
and  no  enmity.  It  is  not  enough  to  prove 
that  the  Police  Inspector  acted  carelessly  or 
rashly,  or  even  with  criminal  neglect  of  his 
duty  ;  it  must  be  distinctly  shown  that,  in 
preferring  the  charge  of  murder,  he  did  it 
maid  fide. 

Now,  on  looking  at  the  evidence,  although 
I  find  ample  proof  of  Muthoorapershad 's  fol- 
ly, ignorance,  and  worse,  there  is  nothing  in 
it  which  to  my  mind  proves  him  guilty  of 
the  heavier  offence  ;  that  he  exerted  himself 
to  collect  evidence  in  all  sorts  of  ways  ;  that 
he  ill-treated  witnesses  till  they  promised  to 
depose  as  he  wished  ;  that  he  stupidly  allowed 
himseff  to  be  altogether  led  by  the  state- 
ments o]E  the  other  prisoners,  is  clear.  He 
showed  nimself  utterly  unworthy  of  the  post 


he  held,  to  be  ignorant,  tyrannical,  and  in 
short  almost  everything  that  a  police  officer 
should  not  have  been ;  but  all  this  does  not 
prove  that,  when  he  made  the  charge  against 
Purushunt  and  others,  he  knew  of  Ramsur- 
un's being  alive,  or  that,  when  he  sent  in 
his  report,  he  did  so,  knowing  it  to  be  false. 
His  conduct  appears  to  me  to  have  been  that 
of  an  unscrupulous  man,  eager  to  earn  a 
name  for  smartness  and  capacity,  and  caring 
nothing  how  he  managed  so  as  he  got  up  a 
good  case.  I  might  even  go  so  far  as  to  ad- 
mit, for  the  sak^  of  argument,  that  he  knew 
that  the  witnesses  whom  he  maltreated  were 
ignorant  of  the  murder,  and  that  notwith- 
standing that  he  tried  to  make  them  depose 
as  he  wished ;  but  even  this  is  no  proof  that 
the  Inspector  himself  knew  of  the  falsity  of 
the  charge.  He  might  be  found  guilty  gene- 
rally of  fabricating  evidence,  but  not  of  the 
crime  of  which  he  is  charged. 

In  cases  like  the  present,  the  knowledge 
that  a  charge  is  a  false  one,  must  be  in- 
ferred from  the  circumstances,  judged  of 
according  to  the  facts  as  they  were  known, 
or  supposed  to  be,  when  the  charge  was 
made.  Now,  there  can  be  no  doubt  that,  when 
the  man  Julika  went  to  the  ihannah  to  re- 
port, the  Police  Inspector  believed  the  man's 
story ;  and  there  was  nothing  in  the  after 
and  more  complete  enquiry  to  make  him 
necessarily  think  that  he  had  been  deceived. 
There  were  rumours  that  Ramsurun  had 
run  away,  but  there  were  also  rumours  that 
he  had  been  murdered,  and  as  the  recusant 
witnesses  ended  in  acknowledging  the  latter 
fact  to  be  true,  it  can  hardly  be  wondered  at 
if  Muthoorapershad  thought  it  true  like- 
wise ;  it  must  not  be  forgotten  that  the  pri- 
soner would,  from  his  antecedents,  be  natu- 
rally inclined  to  follow  out  what  used  to  be  a 
very  common  method  of  obtaining  evidence, 
and  to  care  little  how  he  got  the  testimony  he 
wanted,  provided  that  he  did  get  it. 

With  regard  to  the  human  bones,  &c.,  on 
which  considerable  stress  has  been  laid  by 
the  Judicial  Commissioner,  I  do  not  see  that 
the  fact  proves  anything.  It  would  not  be 
easy  for  a  non-professional  man  to  distin- 
guish between  male  and  female  bones ;  but, 
granting  the  prisoner's  knowledge,  it  would 
still  be  only  a  proof  of  his  unfitness  for 
office :  he  might  still  have  believed  that 
Ramsurun  had  been  murdered,  although 
he  knew  that  the  bones  found  were  not  his 
bones. 

The  prisoner's  counsel  h^  dwelt  at  consi- 
derable   length   on   services    rendered    bf 
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Muthoorapershad,  and  on  the  fact  of  his 
having  saved  European  life  during  the 
mutiny.  But  this  is  beside  the  question  ; 
and  the  only  thing,  perhaps,  deducible  from 
it  is  that  the  prisoner,  from  his  antecedents 
and  character,  was  altogether  unfitted  for 
the  post  of  Police  Inspector,  and  might  be 
supposed  to  have  fallen  an  easy  dupe  to  Ben- 
galee intrigue. 

Taking,  however,  all  the  evidence  into 
consideration,  I  think  that  the  presumptions 
against  the  prisoner  (and  all  the  evidence 
against  him  is  presumptive)  are  more  than 
neutralized  by  those  in  [his  favor;  and  that, 
taking  the  most  unfavorable  view  of  his  case, 
he  is  entitled  to  the  benefit  of  the  doubt. 

I  would  acquit  this  prisoner. 

I  see  no  reason  to  interfere  with  the  deci- 
sion of  the  Judicial  Commissioner  in  the  case 
of  prisoners  Nos.  i,  2,  and  3.  They  are  dis- 
tinctly proved  by  the  evidence  to  have  been 
the  prime  movers  in  the  whole  business — to 
have  got  together  the  persons  who  were  to 
give  evidence — to  have  managed  the  affair  of 
the  bones — to  have  given  up  iheir  house  to 
the  Police  Inspector — and  to  have  pushed  on 
the  enquiry  against  Lalla  Purushunt  and 
his  relatives  with  the  greatest  eagerness. 
It  is  also  established  that  they  were  at  feud 
with  the  Lalla  on  account  of  land.  The 
witnesses  for  the  prosecution  depose  most 
distinctly  on  these  points,  apd  I  can  see  no 
ground  for  ignoring  their  statements.  If 
they  are  to  be  trusted,  the  prisoners  knew 
all  along  that  Ramsurun  had  gone  to  his 
house,  and  that  the  charge  of  murder  was 
absolutely  false.  Doubtless,  there  remains 
in  their  case  the  same  primd  facie  impro- 
bability as  that  noticed  before ;  but  there  is 
this  difference  between  the  cases  of  these 
prisoners  and  that  of  the  Police  Inspector — 
in  the  t)ne,  the  evidence  was  presumptive 
only,  in  this  it  is  direct.  Muthoorapershad 
might  possibly  have  known  the  truth — these 
prisoners,  if  the  evidence  is  to  be  believed, 
must  have  known  it. 

Prisoners  Nos.  4  and  5  are  guilty  by  their 
own  admission.  They  confess  that  they 
knew  the  true  state  of  the  case,  but  urge 
that  they  were  forced  to  give  false  evidence 
by  the  threats  of  the  Police  Inspector. 
This  plea  does  not  bring  them  within  the 
exception  in  Section  94  of  the  Penal  Code, 
as  there  was  no  apprehension  of  instant 
death  before  them,  and  could  only  operate 
in  their  favor  by  mitigating  the  punishment 
fixed  by  law  foj  their  offence.  They  have 
been  sentenced  each  to  five  years'  rigorous 


imprisonment,  which  is  not  too  heavy  a  pun- 
ishment. 

With  regard  to  the  prisoners  Nos.  6  and  8 
also,  I  see  no  reason  to  interfere.  It  may  be 
that  the  woman  did  at  first  think  that 
Ramsurun  had  been  made  away  with  in 
spite  of  the  information  given  her  by  Lalla 
Purushunt's  family ;  but  there  is  ample  evi- 
dence to  show  that,  after  the  police  took 
the  matter  up,  both  she  and  Jhilwah,  pri- 
soner No.  8,  exerted  themselves  in  getting 
up  the  false  evidence  on  which  the  accused 
persons  were  arrested.  It  is  possible  enough 
that  both  these  prisoners  have  been  tools 
in  the  hands  of  the  greater  offenders,  pri- 
soners Nos.  I,  2,  and  3  ;  but  they  are  clearly 
guilty  on  the  evidence  of  abetting  a  false 
charge  of  murder,  and  their  sentence  is  not 
too  severe  for  that  offence,  supposing  the 
most  cogent  extenuating  circumstances. 

The  sentence  of  ten  years'  transportation 
passed  on  the  prisoners  Nos.  i,  2,  and  3  on  the 
counts  is,  according  to  frequent  rulings  of  this 
Court  {vide  Rule  3  of  Criminal  Order  No.  14, 
dated  20th  August  1864),  illegal.  The  sentence 
will  be  amended  to  one  of  seven  years' transpor- 
tation and  three  years'  rigorous  imprisonment; 
to  commence  either  before  or  after  the  hea- 
vier sentences.  The  fine  will,  of  course,  stand. 

The  case  must  be  laid  before  my  colleague, 
Mr.  Justice  Kemp. 

Mr,  Justice  Kemp.  —  I  have  considered 
this  case  carefully.  My  colleague  proposes 
to  acquit  the  prisoner  No.  7,  the  Police 
Inspector,  and  with  this  view  the  papers 
have  been  sent  to  me.  My  learned  colleague 
has  entered  into  the  case  so  fully  that  I 
have  little  to  add.  The  essence  of  the 
charges  against  the  prisoner  is  that  he  acted 
as  he  did  with  a  guilty  knowledge.  On  a 
review  of  the  whole  evidence  and  circum- 
stances of  this  case,  I  am  satisfied  that  the 
prisoner's  conduct  was  influenced  by  the  con- 
viction that  a  man  had  been  murdered. 
These  proceedings  were  certainly  most  unjus- 
tifiable, and  such  as  show  him  to  be  quite 
unfit  to  be  a  police  ofi^cer,  however  merito- 
rious his  past  services  as  a  soldier  may  have 
been.  He  did  what  almost  all  the  darogahs 
of  the  old  school  did,  and  some  of  the  new 
police  still  do,  viz,^  resort  to  torture  to  ex« 
tract  a  confession.  But  that  he  knew,  at  the 
time  that  he  did  so,  that  no  murder  had 
taken  place,  and  that  the  man  was  living  and 
within  a  short  distance,  I  cannot  credit.  I 
concur  in  acquitting  him  of  the  chaiges 
made  against  him.  I  trust  that  he  will  be 
removed  from  the  police  force. 
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The  23rd  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges. 

Robbery— Theft— Jury  (Verdict  of). 

Queen  versus  Sakhaut  Sheikh. 

Committed  by  the  Deputy  Magistrate  ofjungh- 
pore,  and  tried  by  the  Sessions  Judge  of  Moor- 
shedabad,  on  a  charge  of  robbery. 

In  a  trial  for  robbery,  it  is  competent  to  the  jury,  if 
they  disbelieve  the  evidence  as  to  the  assault  («.^.,  as  to 
the  drcumstanccs  of  aggravation)  to  bring  in  a  verdict  of 
guilty  of  theft. 

Mr.  Jus/ice  Glover.— It  appears  to  me 
that  the  Sessions  Judge  was  wrong  in  re- 
fusing the  verdict  of  "theft"  which  the  jury 
wished  to  give. 

The  prisoner  was  charged  with  robbery. 
He  was  a  peon  employed  by  the  prosecutor, 
and  on  the  occasion  in  question  was  journeying 
in  company  with  his  master,  and  carrying  a 
bag  of  money.  He  is  said  to  have  seized 
the  opportunity  of  the  prosecutor  Lakim 
Mundle's  back  being  turned  to  knock  him 
down  and  make  ofE  with  the  money. 

No  doubt,  if  this  evidence  were  believed, 
the  offence  would  amount  to  robbery;  but 
the  credibility  or  otherwise  of  that  evidence 
was  a  question  for  the  jury,  and  they  wished 
to  decide  it  in  the  prisoner's  favor,  and  to 
bring  him  in  guilty  of  the  lesser  offence  of 
theft. 

I  do  not  understand  how  the  Judge  con- 
sidered such  a  finding  as  contrary  to  law.  It 
might  or  might  not  have  been  contrary  to  the 
weight  of  the  evidence;  but  that  was  a 
point  on  which  the  jury  were  the  sole  Judges, 
and  the  Judge  had  nothing  to  do  but  receive 
their  verdict  as  given. 

Under  a  conviction  for  robbery,  the  prisoner 
has  been  sentenced  to  seven  years'  rigorous 
imprisonment,  whereas,  had  he  been  convict- 
ed according  to  the  verdict  which  the  jury 
desired  to  give,  the  limit  of  his  punishment 
would  have  been  three  years. 

He  appears,  therefore,  to  have  been  im- 
properly prejudiced,  and,  in  my  opinion, 
this  conviction  should  be  quashed,  and  a  new 
trial  held. 

The  papers  must  be  laid  before  Mr.  Justice 
Kemp. 


Mr.  Justice  Kemp.— The  prisoner  has 
not  taken  the  point  of  law  ;  but,  as  the  error 
of  the  Judge  has  prejudiced  the  prisoner,  I 
am  of  opinion  that  this  Court  is  competent  to 
notice  the  point. 

If  the  statement  of  the  prosecutor  as  to 
the  assault  by  the  prisoner  be  credible,  the 
offence  committed  by  the  prisoner  was 
robbery.  The  jury,  who  are  the  sole  judges 
of  a  fact  of  this  nature,  disbelieving  the 
evidence  of  the  assault,  that  is  to  say,  the 
circumstances  of  •aggravation,  brought  in  a 
verdict  of  guilty  of  theft.  The  Judge  re- 
fused to  receive  this  verdict,  being  of  opinion 
that  it  was  illegal  as  contrary  to  the  evi- 
dence, and  directed  the  jury  to  re-consider 
their  verdict.  The  jury  then  brought  in  a 
verdict  of  guilty  of  robbery.  The  conviction 
must  be  quashed  as  proposed  by  my  learned 
colleague,  and  a  new  trial  held. 


The  24th  January  1865. 

Present : 

The  Hon'ble  J,  P.  Norman,  Officiating  Chief 
Justice,  and  the  Hon'ble  F.  B.  Kemp  and 
F.  A.  Glover,  Puisne  Judges. 

Judgment  of  Sessions  Judge  (confirming  illegal 
sentence  of  Assistant  Magistrate)— Appeal 

Queen  versus  i,  Mohesh  Chunder  Chutto- 
padhia ;  2,  Madhub  Chunder  Chuttopadhia ; 
3,  Huris  Chunder  Biswas;  4,  Gobindo 
Chunder  Chuttopadhia ;  5,  Ramgotee  Gorie ; 
6,  Issur  Chunder  Sein ;  7,  Ram  Churn 
Chuttopadhia ;  8,  Bunwaree  Dass ;  9,  Gobind 
Dass  Byraghee ;  and  10,  Kurum  Sheikh. 

Committedby  the  Assistant  Magistrate  ofKoosh* 
teah,  and  tried  by  the  Sessions  Judge  of 
Nuddea,  on  a  charge  of  rioting  and  abetting 
the  same. 

The  Assistant  Ma^strate  having  decided  a  case  with- 
out examining  the  witnesses  for  the  defence  named  by 
the  prisoners,  the  Sessions  Judge,  on  appeal,  ordered  the 
evicknce  of  those  witnesses  to  oe  taken  by  the  Assistant 
Magistrate.  Their  depositions  having  been  returned  to 
himt  the  Sessions  Judge  proceeded  to  deal  with  the  case 
under  Section  422  of  the  Code  of  Criminal  Procedure, 
and,  convicting  all  the  prisoners,  confirmed  the  judg- 
ment and  sentence  passed  by  the  Assistant  Magistrate. 
Held  that  the  judgment  of  the  Sessions  Judge  (though 
in  form  confirming^  the  Assistant  Magistrate's  judgment 
and  sentence)  was  m  substance  an  original  judgment,  and 
that,  under  Section  40S,  an  appeifl  lay  from  it  to  the 
High  Court  upoD  the  merits. 
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With  reference  to  the  evidence  and  the  probabilities  of 
the  case,  the  majority  of  the  Court  {dissentiente  Norman, 
C.J.)  acquitted  the  prisoners. 

Mr.  Justice  Kemp, — This  is  an  appeal 
from  the  decision  of  the  Sessions  Judge  of 
Nuddea,  Mr.  Rivers  Thompson,  dated  the 
19th  of  December  1864. 

The  prisoners  from  Nos.  3  to  10  have  been 
convicted  of  the  offence  of  rioting ;  and  the 
prisoners  i  and  2  of  abetting  that  offence. 

■ 

A  preliminary  objection  is  taken  by  the 
learned  counsel  for  the  prosecution  thai  no 
appeal  will  lie  to  this  Court.  I  am  of  opinion 
that  an  appeal  will  lie,  and  that  the  prisoners, 
appellants,  are  entitled  to  be  heard  on  the 
merits  of  the  case.  The  conviction  by  the 
Assistant  Magistrate  of  Kooshieah  was  wholly 
illegal ;  the  Sessions  Judge,  on  appeal,  ex- 
ercising the  power  vested  in  him  by  Section 
422  of  the  Code  of  Criminal  Procedure, 
directed  the  Assistant  Magistrate  to  take 
evidence  "bearing  upon  the  guilt  or  inno- 
cence of  the  prisoners/'  which  the  Assist- 
ant Magistrate  had  omitted  to  do.  The 
result  of  the  further  enquiry  was  certified 
to  the  Appellate  Court  by  another  officer, 
who  had  succeeded  in  the  meantime  to  the 
office  of  Assistant  Magistrate  of  Kooshteah, 
and  the  Appellate  Court  proceeded  to  pass 
the  sentence  which  that  Court  deemed  to 
be  a  just  and  proper  one.  This  sentence 
is,  therefore,  the  sentence  of  the  Sessions 
Judge,  for  which  that  officer  alone  is  responsi- 
ble ;  and  an  appeal  will  lie  to  this  Court  on 
the  whole  case.  The  mere  coincidence  of  sen- 
tences, and  the  fact  that  the  Sessions  Judge 
has  not  thought  proper  to  enhance  or  miti- 
gate, but  has  passed  the  same  sentence  as  that 
originally  passed  by  the  Assistant  Magistrate 
in  the  trial  which  was  no  trial  at  all,  ought 
not  to  deprive  the  prisoners  of  the  benefit 
of  an  appeal  to  this  Court  on  the  facts.  It 
is  satisfactory  to  think  that,  in  a  case  of  this 
importance,  the  Court  is  so  far  unanimous 
in  opinion  that  the  prisoners  are  entitled  to 
be  heard  on  the  facts. 

The  case  itself  is  one  which  happily  is  not 
of  common  occurrence  elsewhere,  but  is 
peculiar  to  the  disturbed  indigo  districts 
of  Nuddea  and  Jessore.  It  is  not  a  pleasant 
picture — ^that  of  three  Europeans  beaten  by 
a  native  rabble.  The  prosecutor  is  Mr. 
Charles  Meares,  an  assistant  indigo  planter, 
employed  by  Mr.  Hills.  The  European 
witnesses  who  have  been  examined  are  three 
in  number — Mr.*Meares,  Mr.  Thomas  Savi, 
also  an  assistant  indigo  planter  under  the 


same  employer,  and  Mr.  F.  Abbott,  who 
is  unconnected  with  Mr  Hills.  This  gen- 
tleman is  a  cousin  of  Mr.  Meares,  and  was 
residing  with  him  as  his  gue.st  when  the  riot 
took  place.  The  native  witnesses  for  the  pro- 
secution are  five  in  number — No.  i,  Jugoo 
Biswas,  an  ameen  of  the  factory  ;  No.  2, 
Kurum,  a  tagadageer  of  the  factory ;  No. 
3,  Kasissur  Mookerjee,  a  tehsildar ;  No.  4, 
Ramchund  Roy  ;  and  No.  5,  Budyanath 
Chaiterjee,  inhabitants  of  the  village  of  Dt»or- 
gapore  where  the  riot  look  plate,  and  who 
are  alleged  to  be  independent. 

A  few  words  as  to  the  prisoners  Mo- 
hesh  Chunder  Chutiopadhia  and  Madhub 
Chunder  Chutiopadhia.  whom  I  shall,  in 
the  sequel  of  my  judgment,  style  Mohesh 
and  Ma* i  hub  for  the  sake  of  brevity.  Tiiey 
are  two  brothers,  residents  of  Doorgapore, 
men  of  substance  and  great  local  influence. 
Mohesh,  the  elder  brother,  is  notorious  as 
the  staunch  advocate  of  the  weaker  cause — 
that  of  the  ryots — ^throughout  the  unhappy 
indigo  controversy.  It  is  not  too  much  to 
say  that  Mohesh  is  obnoxious  to  the  plant- 
ers. The  Sessions  Judge  tells  us  that  he 
is  "especially  so  to  Mr.  Meares."  Mohesh 
has  been  employed  under  the  Government 
as  a  fouzdaree  serishtadar,  and  it  may  be 
assumed  that  he  is  well  up  to  all  the  tactics 
and  dodges  of  a  case  of  this  description.  The 
prisoners,  Huris  Chunder  Biswas,  No.  3, 
Gobindo  Chunder  Chuttopadhia,  No.  4,  Ram 
Churn  Chuttopadhia,  No.  7,  are  all  Brah- 
mins, serving  as  tehsildars  under  Mohesh  ; 
these  three  prisoners  "  are  kulum  pesha-lo" 
as  the  natives  would  term  them,  **  men  of  the 
pen."  The  prisoner  Ramgotee  Gorie,  No.  5, 
is  an  inhabitant  of  Doorgapore,  and  a  ryot 
of  prisoner  No.  i  ;  he  gains  his  livelihood 
by  selling  oil,  and  is  described  as  a  '*  quiet, 
inoffensive  man."  Issur  Chunder  Sen,  pri- 
soner No.  6,  also  an  inhabitant  of  Doorgapore, 
is,  as  far  as  can  be  ascertained  from  the  re- 
cord of  the  case,  unconnected  with  the  two 
prisoners  Nos.  i  and  2.  Bunwaree  Dass,  pri- 
soner No.  8,  is  the  bundaree  or  cook  of  the 
two  Baboos,  Mohesh  and  Madhub.  Gobind 
Dass  Byraghee,  prisorier  No.  9,  is  also  a  do- 
mestic servant  of  those  two  gentlemen;  and 
Kurum  Sheikh,  prisoner  No.  10,  the  only 
Mahomedan  who  figures  in  this  ca^  is  the 
ryot  of  Mohesh  and  Madhubi^^^^^The  main 
facts  of  the  attack  upon  Mr.^^ifeares  and  his 
companions  (for  that  they  were  attacked  \s 
beyond  doubt)  are  fully^'and  correctly  stated 
by  the  SeasVons  Judge,  and  I  shall  not  re- 
ipeat  ihem.    In  this  appeal  I  have  to  coo- 
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'vder  this  question  alone — did  the  prisoners 
Mohesh  and  Madhub  abet  that  attack,  and 
the  other  prisoners  take  any  part  more  or 
less  active  in  that  attack?  If  there  be  re- 
liable evidence  that  they  did  so,  the  con- 
siction  is  good,  and  the  sentence  passed 
is  certainly  not  too  severe. 

I  take  the  European  evidence  first.  It 
appears  that  Mr.  Meares  almost  immediately 
after  the  attack  proceeded  by  train  to 
Kooshteah,  and  complained  to  the  Assistant 
Magistrate,  Mr.  Kemble.  That  officer,  with  a 
promptitude  which  is  most  creditable  to  him, 
at  once  proceeded  by  train  to  Alumdangah, 
and  from  thence  to  the  village  of  Dooi-ga- 
pore,  the  scene  of  the  attack.  Mr.  Kemble 
arrived  at  Doorgapore  at  about  3  p.m.  on  the 
day  of  the  riot,  which,  by  all  accounts,  took 
place  at  9  a.m.  He  then  proceeded  to  the 
house  of  the  prisoner  Mohesh,  and  com* 
menced  his  investigation.  Mr.  Meares  then 
made  his  statement  (the  Sessions  Judge 
is  in  error  in  treating  this  as  a  deposition). 
This  statement,  which  is  of  the  utmost 
importance  with  reference  to  the  whole 
case,  and  the  subsequent  deposition  of  the 
witness  Meares,  is  here  given  "  in  exienso.  " 

Mr.  C.  Meares  complains  that  he  was 
attacked  at  Doorgapore  by  some  men  with 
spears  and  lattees,  one  of  whom  speared  his 
hoTSt/rom  behind.  Points  out  now  at  Mohesh 
Chunder's  house  as  among  those  who  were 
0/ the  party, 

1.  Mohesh  Chunder  Chuttopadhia. 

2.  Hurree  Biswas. 

3.  Ram  Churn  Chatterjee. 

4.  Bunwaree  Doss. 

5.  Gobindo  Doss. 

6.  Madhub  Chunder  Chuttopadhia. 
The  Assistant  Magistrate,  observing  that 

it  "  was  too  late  to  proceed  further  in  the  case 
on  that  day, "  directed  the  six  men  named 
above  to  furnish  bail  each  to  the  amount 
of  Rs.  500.  Mr.  Meares  was  instructed  to 
appear  on  the  morrow  with  his  witnesses. 
This  order  is  dated  the  26th  Septem- 
ber 1864. 

The  case  was  disposed  of  by  Mr.  Kemble 
on  the  29th  of  September.  No  reasonable 
time  was  given  to  the  prisoners  to  prepare 
their  defence,  or  to  secure  the  aid  of  legal 
advice,  though  they  applied  for  only  a  day 
for  that  purpose.  The  consequence  was  that 
the  witnesses  were  subjected  to  no  cross- 
examination  worthy  of  the  name ;  and  here 
*  regret  to  record  that  the  Assistant  Magis- 
trate, who  displayed  so  much  energy  in  the 
commencement  of  the  enquiry,  so  far  lost 
tight  of  all  the  first  principles  of  justice 
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and  fair  play  in  his  unseemly  haste  to  get 
rid  of  the  case,  that  he  neglected  to  sum- 
mon and  examine  the  witnesses  cited  for 
the  defence.  This  gross  injustice,  I  am 
happy  to  say  for  the  ends  of  justice,  was 
rectified  by  the  Sessions  Judge,  and  the 
prisoners  have,  on  the  whole,  no  reason 
to  say  that  they  have  not  had  a  fair  trial. 
To  return  to  the  case,  it  will  be  observed 
that  on  the  26th  of  September,  the  very  day 
of  the  attack,  indeed,  a  very  Jew  hours  after 
its  occurrence,  when  it  may  be  fairly  assumed 
that  the  whole  facts  of  the  case  were  fresh 
in  the  memory  of  Mr.  Meares,  he  distinctly 
stated  that  the  two  brothers,  Mohesh  and 
Madhub,  two  of  their  tehsildars,  and  two  of 
their  domestic  servants,  were  of  the  party 
who  had  attacked  him  on  that  day ;  and,  fur- 
ther, that  they  were  armed  with  spfears  and 
slicks.  Now,  what  do  we  find  Mr.  Meares 
deposing  to  on  the  27th,  the  next  day  ?  He 
does  not  mention  the  two  brothers  whom  he 
had  denounced  on  the  26th  as  of  the  party 
who  attacked  him,  or  as  taking  any  part  in 
that  attack.  He  shrinks  from  doing  this; 
he  leaves  this  to  be  done  by  less  scrupulous 
witnesses.  He  deposes  that,  when  he  passed 
the  front  of  the  house  of  Mohesh  on  the  day 
of  the  attack,  Mohesh  and  Madhub  were 
*•  sitting  on  a  log  of  wood  at  the  door ; "  that 
"he  did  not  see  Mohesh  when  he  was  at- 
tacked ;"  that  "  the  men  who  attacked  him 
were  village  men,"  amongst  whom  he  re- 
cognized Bunwaree  Doss  No.  8,  Hurrish 
Chunder  Biswas  No.  3,  Gobindo  Doss 
Byraghee  No.  9,  and  Ram  Churn  Chat- 
terjee No.  7.  He  goes  on  to  state  that, 
when  the  villagers  attacked  him,  he  heard 
"  some  one  from  behind  backing  them  up." 
Now,  who  are  the  men  whom  Mr.  Meares 
recognizes  as  amongst  those  villagers  who  at- 
tacked him  or  his  party  ?  They  zxt— -first,  the 
cooks  of  Mohesh.  Mr.  Meares  admits  that  he 
had  only  seen  Mohesh,  the  master,  twice  be- 
fore the  attack.  Are  we  to  suppose  that 
Mr.  Meares  was  so  well  acquainted  with 
the  person  and  features  of  the  servant,  that 
he  could  recognize  him  in  a  sudden  at- 
tack made  upon  him,  and  which,  by  his 
own  account,  could  not  have  lasted  many 
seconds,  for  he  describes  it  thus — I  quote 
his  own  words  : — "  They  all  rushed  at  me  at 
once.  I  rushed  past  them  (it  must  be 
remembered  that  Mr.  Meares  was  on  horse- 
back) ;  and,  as  the  first  man  struck  at  me  with 
a  stick,  I  struck  at  him,  and  hit  something, 
and  rode  on."  So  precipitate  was  Mr. 
Meares's  retreat  that  he  aid  not  even  turn 
back  to  lend  a  helping  hand  to  Mr.  Sayi|  a 
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brother  assistant,  wl^om  he  had  brought  into 
the  mess,  though  he  admits  that  one  hasty 
glance  behind,  as  he  fled  from  the  tehsildar 
and  cooks,  showed  to  him  Mr.  Savi  on  the 
ground,  unhorsed  and  helpless.  Then  who 
are  the  other,  men  whom  he  alleges  that  he 
recognized  in  the  melee  ?  Two  tehsildars  and, 
strange  to  say,  another  domestic  servant  of 
Mohesh  Baboo.  Are  these  the  kind  of  men 
who  take  a  part  in  attacks  of  this  de- 
scription ?  Are  lattyals  no  longer  to  be  hired 
in  Bengal?  My  past  experience  of  the 
natives  extending  over  thirty-four  years,  if 
worth  anything,  has  taught  me  that  these  are 
not  the  kind  of  men  who  mix  themselves  up  in 
cases  of  this  description — "  well-known  men 
in  the  village" — "men  in  the  service  of  the 
alleged  prime  mover  of  the  whole  affair."  I 
regret  to -say  that  the  evidence  of  Mr.  Meares 
as  to  the  recognition  of  these  men  has  left 
anything  but  a  favorable  impression  on  my 
mind.  I  would  rather  hope  that  he  was  mis- 
taken  as  to  their  identity,  than  think  that 
.be  has  deliberately  stated  an  untruth.  In 
th^  matter  of  the  abetment  of  the  offence 
by  the  two  brothers,  Mohesh  and  Mad  hub,  it 
must,  I  think,  be  admitted  that  the  evidence 
of  Mr.  Meares  does  in  no  way  implicate 
them. 

The  evidence  of  Mr.  Savi  implicates  none 
of  the  prisoners.  This  gentleman  states 
that  he  saw  "  four  or  five  .  men  near  the 
porch  of  the  house  of  Mohesh  Baboo,  all  sit- 
ting on  a  log  of  wood;"  that  "the  attack 
was  made  by  fifteen  or  sixteen  men ;  that 
three  or  four  men  came  at  him ;  that  one  man 
hit  him  on  the  thigh  with  a  stick ;  that  they 
struck  his  horse  three  or  four  times ;  that  his 
horse  fell  into  a  ditch  on  the  road  side,"  and 
— ^here  occurs  an  important  passage — "a 
Brahmin  helped  me  up,"  saying,  "not  this 
saheb;  if  you  w^ant  to  beat,  beat  Mr.  Meares." 
The  witness  goes  on  to  say  ? — "  I  could  not 
recognize  any  of  the  people  who  attacked  us, 
or  who  were  at  the  door."  I  heard  people 
calling  out,  'mar  salako,'  from  the  door." 
It  is  remarkable  that,  although  Mohesh  was 
confronted  with  Mr.  Savi,  that  gentleman 
was  unable  to  say  that  Mohesh  was  the 
Brahmin  who  lent  him  a  helping  hand  in 
hi?  stress;  and  one,  and  only  one,  of  the 
factory  servants,  wa.,  Kurum — who,  if  the 
European  witnesses  are  to  be  believed,  was 
on  ahead,  and  could  not  possibly  have  wit- 
nessed the  charitable  aft  of  this  Brahmin — 
ventures  to  swear  that  Mohesh  was  that 
Brahmin. 

The  witness,  Mr.  Abboit,  a  young  man 
U(t^ly   strriyed   in   the   country,    admittedly 


ignorant  of  the  locality  and  the  language  of 
the  country,  deposes  that,  on  his  return  home 
through  some  villages,  and  near  a  \2iTg^  puckha 
house,  he  observed  four  or  five  men  congre- 
gated near  the  door  of  that  house  (be  is 
unable  to  say  who  they  were);  that  some 
men  came  from  a  sort  of  passage  leading  to 
the  house  and  attacked  his  party.  He  then 
says,  "  one  man  attacked  me,  and  we  rode  off, 
I  could  not  recognize  any  of  them.  '* 

This  is  the  European  evidence.  Before 
I  proceed  to  comment  upon  the  native  evi- 
dence, I  have  a  few  remarks  to  make  upon 
the  alleged  origin  of  this  attack,  and  upon 
the  probabilities  of  the  case ;  for,  in  charges 
of  this  description,  when  we  have  to  deal 
with  native  witnesses,  never  very  truthful, 
and  who,  in  this  instance,  are  one  and  all 
hostile  to  the  prisoners  Mohesh  and  Madhub, 
we  oughf  not  to  lose  sight  of  probabilities. 

It  is  alleged  that  Mr.  Meares  had  lately 
taken  up  some  land  for  indigo  purposes. 
Where  this  land  is,  is  not  shown ;  one  thing 
is  very  clear,  that  there  is  no  proof  on  the 
record,  nor  is  it  alleged  that  Mohesh  and 
Madhub  had  any  interest  or  stake  in  this 
land.  Mr.  Meares  tells  us — I  quote  his  own 
words — that  "  he  had  heard  from  his  servants 
"  that  the  ryots  of  certain  villages,"  he  doe» 
not. mention  the  villages,  "had  threatened 
"to  sow  down  the  said  lands  with  kulqye 
"  crop.  "  On  the  morning  of  the  attack,  Mr. 
Meares,  with  Messrs.  Savi  and  Abbott,  and 
the  two  factory  servants,  Jugoo  Biswas  and 
Kurum  Tagadageer,  went  to  visit  these 
lands,  expecting,  as  they  admit,  a  disturbance ; 
but  they  found  no  opposition.  Now,  there 
is  nothing  to  connect  Mohesh  and  Madhub 
with  these  lands.  There  was,  iherefore,  and 
this  is  an  important  fact,  no  immediate 
motive  why  the  two  brothers  should  select 
that  particular  day  for  the  attack  upon 
Meares,  accompanied  as  he  was  by  two  Euro- 
pean gentlemen  and  two  factory  servants 
available  as  witnesses,  and  much  less  why 
Mohesh  should  select  as  the  "  locus  in  quo " 
the  high  road  of  his  native  village,  and  lay 
the  scene  of  the  attack  before  his  own  door. 
It  was  pertinently  observed  by  Mr.  Doyne, 
the  learned  counsel  for  the  prisoners,  that 
Mohcbh,  with  his  great  local  influence,  might 
bring  a  cloud  of  witnesses  to  rebut  the  charge 
of  being  personally  implicated  in  any  attack, 
but  that  he  could  not  well  swear  away  the 
''locus  in  quo."  Again,  looking  to  proba- 
bilities, is  it  not  in  accordance  with  our  ex- 
perience in  these  inatters  that  two  Bengalee 
gentlemen,  brotjbers,  one  of  them  sick  and 
delicate,  ibotild  select  such  a  spot  for  an 
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attack  upon  three  European  gentlemen — that 
they  should  coolly  sit  on  a  log  of  wood  in 
midday  in  the  high  road  in  the  midst  of  a 
populous  village  where,  it  is  admitted,  they 
have  enemies,  and  court  recognition  by 
shouting  out  "  mar  sala  mar  !  "  It  may  be 
argued  that  criminals  at  times  forget  all 
prudence,  all  precaution,  when  they  give 
way  to  tfieir  evil  passions,  and  that  respect- 
ing them  it  may  be  said,  "  Quern  Deus  vult 
perdere  prtus  demeniat,"  But,  in  the  present 
instance,  the  act  with  which  the  Baboos  were 
charged  was  not  the  act  of  men  whose  pas- 
sion had  been  suddenly  roused,  and  who, 
therefore,  might  be  reckless  of  consequences ; 
for  the  story  of  the  prosecution  is,  that  the 
approach  of  the  planters  was  watched  for, 
that  a  skirmisher  was  thrown  out  in  the  person 
of  the  prisoner  Huree  Biswas  (a  tehsildar, 
forsooth,  the  last  man  wh©  would  be  used 
for  such  a  purpose,  a  well-known  man) — in 
short,  that  the  plot  was  a  well-concocted 
pre-concerted  plot.  Lattials  collected  arm- 
ed, some  with  spears,  and  some  with  sticks; 
nothing  remaining  to  be  done  but  for  the 
Baboos  to  give  the  hint,  and  the  attack  would 
commence.  Is  it  probable,  is  it  consistent 
with  the  known  tactics  of  zemindars  in  these 
matters,  that  the  two  Baboos  should  quietly 
sit  down  in  an  exposed  position  surrounded 
by  their  cook  and  tehsildars,  and  court  re- 
cognition entailing  upon  themselves  and  their 
servants,  by  so  doing,  certain  and  rigor- 
ous punishment?  I  cannot  for  a  moment 
believe  that  these  parties  were  guilty  of  any 
such  act  of  folly. 

Mr.  Meares  tells  us  that  he  was  warned 
by  his  servant,  the  witness  Kasissur,  teh- 
sildar, that  he  might  expect  to  be  attacked 
if  he  passed  through  the  village  of  Doorga- 
pore.  Mr.  Meares  disregarded  that  warn- 
ing. Another  improbability  presents  itself 
here.  Kasissur  deposes  that  he  passed 
through  Doorgapore  that  morning,  and  saw 
lattials  collected  in  the  house  of  Mohesh; 
and  we  are  asked  to  believe  that  he  was  per- 
mitted to  go  on  his  way  and  give  warning 
to  his  master,  and  thus  perhaps  (for  it 
could  not  be  known  to  Mohesh  that  Mr. 
Meares  would  be  so  reckless  of  danger  as  to 
reject  all  warning)  to  baulk  Mohesh  of  his 
object  and  defeat  his  deep-laid  plot,  entailing 
the  loss  of  such  a  favorable  opportunity  of 
wreaking  his  vengeance  upon  his  enemy. 
The  Sessions  Judge  tells  us  that  Mr.  Meares 
rarely  passed  through  Doorgapore,  so  the 
opportunity  was  not  to  be  lost. 

1  now  come  to  the  native  evidence,  which 
may  be  divided  into  two  classes— ^rx/,  wit- 


nesses wholly  dependent  upon  the  fac- 
tory ;  second,  witnesses  said  to  be  independ- 
ent. The  first  class,  the  factory  servants, 
have  done  what  might  be  expected  from 
them.  They  have  implicated  all  the  prison- 
ers, with  the  exception  of  Madhub  ;  his  im- 
plication comes  from  one  of  the  so-called 
independent  witnesses.  All  the  factory  ser- 
vants, who  have  deposed  in  this  case,  are  the 
enemies  of  Mohesh.  Jugoo  Biswas  admits 
that  he  has  given  evidence  for  Mr.  Meares  be- 
fore, and  that  he  has  himself  been  beaten  ; 
Kurum  has  given  evidence  against  Mohesh 
before  this ;  Kasissur  has  a  caste  feud  with 
Mohesh,  and,  though  both  are  Brahmins,  they 
will  not  eat  together.  The  deliberate  way 
in  which  these  three  witnesses,  in  a  scene 
of  confusion  and  hurry,  depose  to  the  iden- 
tification of  ten  men,  describing  what  each 
man  did,  and  in  some  instances  what  he 
had  in  his  hand  (one  of  them,  Kurum,  coolly 
excusing  himself  for  not  naming  more  by 
saying  that  he  was  frightened),  deprives 
their  testimony,  in  my  estimation,  or  any 
credibility.  They  have  sworn  like  all  na- 
tive witnesses  of  this  stamp  to  too  much  to 
be  believed. 

The  two  so-called  independent  witnesses 
are  Ramchurn  Roy  and  Bydonath  Chatter- 
jee.  These  witnesses  were  cited  at  the  sug- 
gestion of  Mr.  Hills,  Junior — at  least  so  I 
was  informed  during  the  course  of  the  argu- 
ment. They  were  called  on  the  very  same 
day  on  which  Mohesh  put  in  a  petition,  giv- 
ing his  version  of  the  affair,  and  in  which  hfe 
appealed  to  the  whole  community  of  the  vil- 
lage to  vindicate  his  innocence  with  the  ex- 
ception of  certain  parties  whom  he  named,  and 
denounced  as  his  enemies,  and  amongst  them 
are  these  two  independent  witnesses. 

These  two  men,  if  they  had  been  indepen- 
dent, coming  as  they  do  from  Doorgapore, 
would  have  been  entitled  to  much  credit.  As 
it  is,  I  can  have  no  hesitation  in  saying 
that  I  am  of  opinion  that  at  least  one  of 
them,  Ramchurn  Roy,  has  deliberately  given 
false  evidence  in  this  case.  He  admits 
that  he  is  on  bad  terms  with  Mohesh: 
that  he  has  cases  in  Court  with  him ;  ana 
the  prisoner  Gobind  Doss  Byraghee,  the 
servant  of  Mohesh,  is  also  his  enemy. 
This  witness  tells  us  that,  when  the  attack 
took  place,  he  was  in  a  stamp-vendor's  shop, 
that  he  heard  a  noise  on  the  road,  and  ran  up 
to  see  what  was  the  matter.  He  does  not 
explain  why  he  should,  contrary  to  nativt 
habits,  thrust  himself  into  junot,  and  thus  en- 
tail upon  himself  all  the  inconveniences  of 
being  made  a  witness  of  and  being  drawn 
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away  from  his  business,  which  he  states  to  be 
that  of  a  mahajun.     This   witness,   once  a 
witness,  is  a  most  willing  one,  for  he  goes 
beyond  even  what  the  factory  servants  ven- 
ture to  do,  and  deliberately  swears  that  he 
heard  both  the  brothers,  Mohesh  and  Madhub, 
cry  out  ^^ mar  salako  mar''  <    He  then  goes 
on  to  say,  "  I  think  Issur  Sen  speared  Mr. 
Meares*  horse,*'  and  why  ?  Because  he  had 
a  spear  in  his  hand.     He  further  swears  that 
he  saw  Issur  Sen  run  up  just  before  he  saw 
the  blood  coming  from  the  horse.     Now,  it 
must  be  remembered  that  Mr.  Meares  has 
deposed  that  the  rioters  rushed  at  him  ;  that 
a  rapid  blow  was  aimed  at  him,  and  that  he 
rushed  past,  and   made  off  at  full  gallop. 
Can  we  believe  that  this  witness  could,  by 
any  possibility,  run  from   the   stamp   shop, 
which   is  two   russees  off  from  the  scene  of 
the  attack  by  Bydonath's  account,  and  be  in 
time  to  witness  the  spearing  of  the  horse 
and  the  flow   of  blood  from  the  wound  ?  It 
is  utterly  beyond  belief,  and  the  man  has  told 
a  deliberate  falsehood.     Again,   this  witness 
recognizes,  not  only  the  two  brothers,  Mohesh 
and  Madhub,  but  the  whole  of  the  remaining 
prisoners,  and  tells  us  who  among  them  were 
armed  with  spears,  and  who  with  sticks ;  and 
here   it   may   be  remarked,   as  showing  the 
animus  of  the  man,  he  places  spears   in   the 
hand  of  Gobindo  Doss  Byraghee,  his  enemy, 
and  Bunwaree,  the  cook,  both  the  domestic 
servants  of  his  more  bitter  enemy  Mohesh. 
He  ends  his  false  statement  by  asserting, 
contrary   to  the   statements   of  all  the  other 
witnesses,  European   and   Native,   that   Mr. 
Meares   was   behind,   and   that   it  was  Mr. 
Meares  who  fell.     How  the  Sessions  Judge 
could  credit  such  evidence,  I  cannot  under- 
stand. 

The  remaining  witness  is  Bydonath  Chut- 
topadhia;  his  hostility  to  Mohesh  leaks  out 
at  the   end   of  his   deposition.     He   is  the 
servant  of  Ram   Sunker  Odhikaree,  who  is 
on  bad  terms  with  Mohesh.     The  witness 
admits  that  he  does  not  eat  with  Mohesh,  and 
we  are  told  that  there  are  two  parties  in  the 
village.     This  witness  was  also  in  the  stamp- 
vendor's  shop  with  Ramchurn  Roy ;  he  does 
not  go  to  the  lengths  that  Ramchurn  does ; 
he  plays  the  part  of  an  unwilling  witness,  and 
says  that  he  heard   a  great  noise ;   that  he 
went  out  and  saw  three  gentlemen  on  horse- 
back surrounded  by  men  with  sticks ;  that 
Mr.  Meares  and  the  other  sahehs  rode  off ; 
and  that  the    latiials  went  with   them !     Is 
unable  to  say   whether  Mohesh  was  there : 
recognized    only  ''Bunwaree  and   Ramgotee 
Gorai. 


This  is  the  whole  of  the  evidence  for  the 
prosecution,  and,  for  reasons  already  given,  I 
do  not  credit  it.  I  might  stop  here ;  but  as 
the  case  is  one  which  has  excited  much  inter- 
est, and  as  the  prisoners  in  the  native 
fashion,  not  content  to  rest  their  case  on 
their  own  innocence,  have  brought  a  counter- 
charge against  the  factory  of  a  sham  attack, 
which  they  have  failed  to  prove  to  my  satisfac- 
tion, I  proceed  to  give  my  idea  of  the  proba- 
ble facts  of  the  case  in  a  few  words. 

Mr.  Meares  and  his  parly  eipected  to  be 
attacked  on  the  field,  which  was  the  principal 
object  of  his  morning  rounds.  The  villagers 
of  Doorgapore,  who  had  threatened  to  beat 
Mr.  Meares,  and  were  watching  for  an  oppor- 
tunity of  doing  so,  intended  to  attack  him  in 
the  field,  but  they  were  prevented  from  doing 
so  by  Mr.  Meares'  early  visit  to  the  spot. 
On  his  way  home,  Mr.  Meares  rashly  de- 
termined to  pass  through  Doorgapore.  The 
attack  took  place  in  that  village,  and  was, 
in  my  opinion,  the  aft  of  the  exasperated 
ryots  by  whom  Mr.  Meares  is  hated.  It 
may  very  well  be  that  Mohesh  and  Madhub 
were  not  sorry  to  see  their  enemy  beaten  ; 
that  they  remained  passive ;  but,  beyond 
this,  there  is  no  reliable  evidence  that  they 
took  any  part,  direct  or  indirect,  in  the  at- 
tack, or  that  their  servants,  who  would  hard- 
ly act  without  their  own  cognizance  and 
approval,  did  so. 

Taking  these  views  of  the  whole  case,  af- 
ter earnest  consideration  of  the  evidence,  and, 
with  a  sincere  wish  to  do  justice  between 
the  parties,  it  is  my  duly  to  acquit  all  the 
prisoners.       • 

The  Chief  Justice. — Eight  of  the  appel- 
lants were  convicted  by  Mr.  Kemble,  the 
Assistant  Magistrate  of  Kooshieah,  of  riot- 
ing; and  two,  Mohesh  Chunder  Chatterjee 
and  Madhub  Chunder  Chatterjee,  of  abetting 
this  offence. 

The  Assistant  Magistrate  committed  the 
serious  error  of  deciding  the  case  without 
examining  the  witnesses  for  the  defence  nam- 
ed by  the  prisoners.  The  Sessions  Judge, 
on  appeal,  ordered  the  evidence  of  these 
witnesses  to  be  taken  by  the  Assistant  Ma- 
gistrate ;  and  such  depositions  having  been 
returned  to  him,  he  proceeded  to  deal  with 
the  case  under  Section  422,  and,  convicting 
all  the  prisoners,  confirmed  the  judgment 
and  sentence  passed  by  the  Assistant  Magis- 
trate. 

The  question  was  raised  and  argued  "be- 
fore us  at  considerable  lengih,  whether,  un- 
der these  circumstances,  an  appeal  upon  the 
facts  lay  to  this  Court. 
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We  think  that  the  true  effect  of  the  Judge's 
decision  was  to  quash  the  trial  and  convic- 
tion before  the  Assistant  Magistrate,  in  which 
the  evidence  on  one  side  only  was  heard ; 
that  the  judgment  of  the  Sessions  Judge 
was  in  substance,  though  not  in  form,  an  ori- 
ginal judgment.  That  being  so.  it  is  clear 
that  the  conviction  now  appealed  against 
was  a  conviction  on  a  trial  held  before  a 
Sessions  Judge  within  the  meaning  of  those 
words  in  Section  408 ;  and  that  from  such  a 
conviction  an  appeal  lies  to  this  Court.  In 
this  view  of  the  case,  is  is  wholly  immaterial 
whether  the  sentence  psssed  by  the  Sessions 
Judge  corresponded  with  that  of  the  Assistant 
Magistrate  or  not. 

We  must,  therefore,  go  into  the  case  upon 
the  merits. 

On  the  26th  of  September  last,  Mr. 
C.  Meares,  of  Pomiaree  factory,  an  assist- 
ant of  Mr.  Hills,  accompanied  by  Mr.  Ab- 
bott, a  cousin,  who  was  staying  with  him, 
went  to  the  Doorgapore  factory.  They 
were  met  by  Mr.  Savi,  also  an  assistant  of 
Mr.  Hills,  who  lives  at  the  Paikparrah  factory. 
Meares  asked  Savi  and  Abbott  to  accompany 
him  to  see  some  lands  which  he  said  some 
illagers  had  threatened  to  sow  wiih  kulqye. 
e  said  he  had  heard  that  the  ryots  had 
reatened  to  beat  hirm.  On  arriving  upon 
be  land,  they  found  no  ploughs  there,  nor 
any  sign  of  kulqye  being  sown.  Jugoo 
Biswas,  ihe  ameen,  and  Kurum,  the  tagada- 
geer  of  the  Doorgapore  factory,  were  on  the 
ground.  Mr.  Meares  deposes  that  shortly 
after  they  left  the  ground,  he  saw  a  man  sit- 
ting on  the  road  with  a  stick  in  his  hand, 
who,  on  seeing  the  party  coming:,  got  up  and 
ran  towards  the  village.  The  witness 
Kurum  recognized  this  man  as  the  prisoner 
Huris  Biswas,  who  is  the  tehsildar  of  the 
prisoner  Mohesh  Chunder  Chatterjee.  Soon 
after  this,  they  met  Kasissur  Mookerjee, 
a  tehsildar  of  the  Doorgapore  factory.  He 
told  Mr.  Meares  and  his  party  to  stop,  as  a 
number  of  people  were  collected  at  Mohesh 
Chunder  Chatter jee's  house.  Mr.  Meares 
said  he  did  not  care,  and  proceeded  on- 
wards the  village.  He  says  : — "  As  we  pass- 
ed by  the  house  of  Mohesh  Chunder  Chatter- 
jee, we  saw  some  men  in  front  of  us.  As  soon 
as  they  saw  us,  they  rushed  at  us  with  slicks 
^SjU^IL  spears.  They  were  village  men.  This 
wigr  after  we  had  passed  the  door  of  the 
house.  The  men  came  from  round  the  cor- 
ner of  trie  house.  They  first  came  at  me. 
They  did  not  touch  me.  They  then  went  at 
Mr.  Abbott,  who  was  on  the  left  of  me,  ani 
Mr.  Saviy  who  was  behind  us.    We  all  gal- 


loped off.  Mr.  Savi  fell.  I  turned  round  and 
saw  him  on  the  ground.  He  got  on  his  horse 
again,  and  followed  us  on.  We  did  not 
turn  back  to  help  him.  When  we  passed 
the  front  of  the  house,  Mohesh  Baboo  and 
Mad  hub  Baboo  were  sitting  on  a  log  of 
wood  at  the  door.  I  did  not  look  back  after 
the  men  attacked  us.  I  did  not  see  the 
Baboo  then.  We  did  not  exchange  words 
when  we  passed  the  door.  When  the  men 
attacked  us,  I  heard  some  one  from  behind 
backing  them  up.  I  can't  say  whether  it 
was  the  Baboos  or  not.  I  recognized 
amongst  the  men  who  attacked  us  this 
man  amongst  Bunwaree  Dass,  Gobind  Dass 
Byraghee,  Huris  Chunder  Biswas,  Ram 
Churn  Chatterjee.  (Mr.  Kemble  notes  that 
these  men  were  pointed  out  as  they  stood  in 
the  room,  and  had  been  pointed  out  at  the 
house  of  Mohesh  Chunder  on  the  previous 
day.)  On  my  arrival  at  home,  I  found  that 
my  horse  had  received  a  spear  wound  through 
his  stifle.  They  all  rushed  at  me  at  once. 
I  rushed  past  them ;  and  as  the  first  man 
struck  at  me  with  a  stick,  I  struck  at  him, 
hit  something,  and  rode  on.  I  did  not  pass 
the  village  on  the  way  to  the  fields.  I  had* 
no  words  with  any  one.  The  attack  was 
entirely  unprovoked.'' 

On  cross-examination  by  Mohesh  Chunder 
he  said : — **  I  have  been  along  the  road  be- 
fore. I  go  along  it  very  seldom.  I  have 
sometimes  seen  Mohesh  Chunder  Chatterjee ; 
I  have  seen  him  twice  before,  that  on  the 
river  bank,  not  on  the  road  by  his  house. 
Mr.  Abbott  is  my  cousin,  who  is  on  a  visit  to 
me.  Mr.  Savi  came  to  see  the  naib  at  Door- 
gapore. I  think  1  saw  him  at  the  factory, 
and  asked  him  to  come  along  with  me." 

To  the  Court,—''  I  asked  Mr.  Abbott  and 
Mr.  Savi  to  accompany  me,  as  I  anticipated 
that  there  might  be  a  row  on  the  land  I  went 
to  see.  The  ryots,  I  heard  through  my  ser- 
vant, had  threatened  to  give  me  a  beating." 

In  answer  to  a  further  question  by  the 
Court  or  some  other  prisoner,  he  said : — 
"  When  I  passed  the  door,  I  saw  Ram  Churn 
Chatterjee  and  Huris  Chunder  Biswas  at 
the  door.     I  did  not  see  them  afterwards." 

Mr.  Savi,  the  next  witness,  states  that  a 
Brahmin  tehsildar  came  and  told  Mr.  Meares 
that  some  people  were  collected  in  the 
village  along  the  road.  He  says : — "  Soon 
after,  near  a  pukka  house,  I  saw  four  or  five 
men  near  the  porch-way,  all  silting  on  a  piece 
of  wood  :  about  fourteen  or  fifteen  men  in 
front  of  the  house:  three  hadt spears  I  think, 
all  the  rest  sticks.  They  attacked  Meares 
and  Abbott  first;  I  was  behind.    I  saw  a 
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man  spear  Mr.  Meares'  horse.  1  think  he 
intended  to  spear  Mr.  Meares.  Another  man 
struck  at  Mr,  Meares  with  a  stick.  He 
warded  off  the  blow.  Three  or  four  men 
came  at  me.  One  man  hit  me  on  the  thigh 
with  a  la//ee.  They  struck  my  horse  three 
or  four  times.  My  horse  fell  in  a  ditch  by  the 
road  side,  and  1  was  hurl,  bruised  by  the  fall. 
The  skin  has  been  taken  off  my  leg  ;  my  leg 
is  bruised  by  the  blow  of  the  ia//ee.  A 
Brahmin  picked  me  up  and  said  :  *  not  this 
saked;  if  you  want  to  lick,  lick  Mr.  Meares* ; 
they  left  rne,  and  followed  Mr.  Meares  to  the 
ghat.  I  cannot  recognize  any  one  of  the  peo- 
ple who  attacked  us,  or  who  were  at  the  door. 
I  heard  people  calling  out  mar  salako  from 
the  door." 

Mr.  Francis  Abbott  says  : — "  Near  a  large 
pukka  house  near  the  door,  four  or  five 
men  were  congregated.  I  cannot  say  who 
they  were ;  some  more  came  from  a  sort  of 
passage  leading  to  the  house.  They  attack- 
ed us ;  one  man  attacked  me.  We  rode  off. 
I  cannot  recognize  any  one  of  them.  Before 
we, reached  the  house,  a  man  spoke  to  my 
cousin.  I  do  not  know  what  he  said.  I 
'understand  Bengalee  very  very  slightly. 
I  heard  a  scrimmage  behind.  1  saw  Mr. 
Savi  on  the  ground  ;  1  did  not  see  Mr.  Meares' 
horse  speared.  There  was  a  bush  near  the 
door  of  the  house ;  the  men  came  out  of  that ; 
two  men  of  the  factory  were  ahead  of  us. " 

Jugoo  Biswas  the  ameen  says  : — I  was  be- 
hind the  sahebs  when  we  reached  the  house. 
Kurum  was  ahead.  There  is  a  log  of  wood 
near  Mohesh  Chatterjee's  house;  on  that 
Mohesh  Chatterjee  and  Madhub  Chatterjee 
were  silting ;  Ram  Churn  with  some  others 
were  near  them ;  near  a  poojah  house  about 
ten  or  fifteen  men  were  collected ;  two  or  three 
had  spears,  the  rest  sticks.  I  heard  Mohesh 
Chatterjee  call  out  mar,  mar;  these  men 
then  attacked  Mr.  Meares.  Ramgotiee  Gorie 
struck  at  him  with  a  stick;  Mr.  Meares 
warded  the  blow;  Issur  Sen  thrust  at 
him  with  a  spear;  he  struck  the  horse 
with  it.  One  man  named  Kurum  Sheikh  hit 
Mr.  Savi.  Ram  Churn  Chatterjee  hit  me 
with  a  spear.  I  recognized  among  the  men 
besides  these,  Gobind  Dass,  Gobindo  Chat- 
terjee, Huris  Biswas.  There  were  other 
lattials  whom  I  could  not  recognize.  There 
was  no  dispute  at  the  door.  1  cannot  under- 
stand the  cause  of  the  row.  I  have  given 
evidence  for  the  saheb  before,  and  have  been 
beaten  too." 

Kurum  tagadageer  says: — "I  was  before 
the  sahebs.  On  arrival  at  the  Baboo's  house, 
four  or  five  people  wete  sitting  there,  Mo- 


hesh Chatterjee,  Madhub  Chatterjee,  Dwar- 
kanath  Chatterjee,  Gobindo  Chatterjee, 
Ram  Churn  Chatterjee.  I  heard  Mohesh 
and  others  say  mar  salako.  Near  the  bo- 
donghur,  a  poojah  place,  some  ten  or  twelve 
men  came  out  with  laitees,  soorkees,  kc. 
They  set  on  us.  Ramgotee  Gorie  hit  at  Mr. 
Meares  with  a  stick,  and  Issur  Sen  with  a 
spear,  and  struck  the  horse  behind.  Mohesh 
Baboo  said,  *  not  this  saheb,  ^It^res  saheb ; 
I  then  calted,  dohaiT  On  cross-examination : 
— "  I  have  given  evidence  against  Mohesh 
Chatterjee  before.  Gobind  Dass  had  a  spear, 
Buiiwaree  also.  I  was  too  much  afraid  to  see 
more." 

Kassisur  Mookerjee  says : — "  I  was  pass- 
ing to  my  work  through  Doorgapore ;  1  met 
Huris  Biswas  runnfng  from  the  kashbar^ 
ree  towards  Mohesh  Baboo's  house.  I  asked 
why  he  was  running.  He  gave  no  answer. 
I  afterwards  met  the  sahebs,  and  told  them 
there  was  a  collection  of  men  at  Mohesh 
Chatterjee's  house.  I  had  seen  the  men  there 
as  I  passed.  I  saw  sticks  in  the  hands  of 
some.  I  suspected  something  was  wrong,  as 
Suffer  All  and  others  had  lately  held  meet- 
ings with  Mohesh  Chatterjee.  So  I  told  Mr 
Meares.  Mr.  Meares  would  not  listen  to  m 
but  went  on  his  road.  I  turned  back  wit 
them.  I  saw  Mohesh  Chatterjee,  Madhn 
Chatterjee,  Ram  Churn,  and  Bunwaree  i 
front  of  the  house.  Mohesh  Chatterjee  said 
mar  salako.  From  the  bodonghur  ten  or 
twelve  men  came  out  with  sticks  and  spears ; 
one  Ramgotee  struck  at  Mr.  Meares,  then  Issur 
Sen  thrust  at  him  with  a  spear,  and  speared 
his  horse.  Mr.  Savi,  who  was  behind,  was 
attacked  by  Kurum  Sheikh;  his  horse  fell 
on  him.  I  saw,  besides  the  two  Baboos, 
Ram  Churn  Chatterjee,  Gobindo  Chatterjee, 
Gobind  Dass,  Bunwaree,  Issur  Sen,  Kur- 
um Sheikh,  Dwarkanath,  and  others,  whom 
I  do  not  know.  Issur  Sen,  Bunwaree,  and 
Gobindo,  had  spears.  I  had  a  caste  quarrel 
with  Mohesh  Chatterjee ;  we  do  not  eat  to- 
gether now." 

This  is  the  evidence  of  Mr.  Meares  and 
the  factory  servants  who  were  with  him; 
it  was  taken  at  Doorgapore  on  the  27th 
September.  The  Assistant  Magistrate  men- 
tions in  his  judgment  that  Mr.  Hills  re- 
quested that  the  evidence  of  some  of  the 
independent  villagers,  a  number  of  whom 
were  by  at  the  time,  might  be  taken.  He 
said  they  would  not  come  without  a  sum- 
mons. A  summons  was  issued,  and  Ram- 
chund  Roy  and  Bud>anath  Chatterjee  were 
•xamined  at  Kooshteah  on  the  87th  of 
September. 
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In  the  list  of  witnesses  given  by  the 
complainants  on  the  27th  Sepiember,  are 
their  names,  as  well  as  those  of  Roghomoney 
Bhuttacharjee,  Tarinichunder  Chmtopadhia, 
and  Oomachurn  Banerjee. 

Ramchurn  Roy  says  : — "  I  live  at  Door- 
gapore.  1  am  a  mahajun.  I  have  no- 
thing to  do  with  the  factoiy.  I  was 
present  when  Mr.  Meares'  horse  was  speared 
on  Monday  morning — that  is,  the  nth  of 
Assin.  I  heard  a  noise  in  the  road.  I  saw 
three  sahebs  on  horse-back  in  front  of  Mohesh 
Chatterjee's  house.  I  ran  up  to  see  what 
was  the  matter.  I  heard  the  two  brothers 
Moherh  Chaiterjee  and  Madhub  Chatterjee 
give  orders,  saying  *  mar  salako,  mar  J 
About  fifteen  or  sixteen  men  with  sticks  and 
spears  and  a  lot  of  village  people  were  there; 
some  one  I  saw  speared  th»  horse.  1  think  it 
was  Issur  Sen.  I  think  so,  because  1  saw 
a  spean*  in  his  hand.  I  saw  hfm  run  up  just 
j  before  I  saw  the  blood  coming  from  the 
horse.  I  saw  a  saheb  fall.  1  expect  he 
must  have  been  hit ;  sticks  were  lifted,  and 
blows  struck.  Among  the  people  with  sticks 
[and  spears,  I  recognized  Issur  Chunder,  Go- 
►indo  Doss,  Bunwaree;  these  had  spears;  Hur- 
[ee  Biswas,  Ram  Narain  Chatterjee,  Gobindo 
'hatterjee,  Ramgotee  Gorai,  Kurum  Sheikh, 
tad  sticks.  Others  were  there  whom  I 
/|;ould  not  recognize ;  some  of  those  came 
tut  of  the  ihakoorbariy  which  adjoins 
'Mohesh  Baboo's  house,  and  belongs  to 
Bissamber  Bose.  The  people  I  have 
named  are  Mohesh  Chatterjee's  servants. 
When  1  saw  the  sahebs  coming,  I  had 
goae  for 'buying  a  stamp  at  Oomachurn's 
shop.  I  did  not  see  any  lattials  or  any 
crowd  before  I  saw  the  sahebs.  The  stamp 
shop  is  less  than  a  russee  from  the  house.  I 
was  in  the  shop  when  I  heard  the  row,  and 
Went  out." 

By  the  prisoner. — **  I  saw  two  sahebs 
ahead.  Mr.  Meares  was  behind.  Mr.  Meares 
fell.  I  am  on  bad  terms  with  Mohesh  Chat- 
terjee— caste  quarrel,  and  some  cases  in  Court. 
I  have  a  quarrel  with  Gobindo  Dass."  He 
adds  : — "  The  Baboos  were  standing  by  a  log 
of  wood  by  the  door.  1  have  never  seen  the 
two  brothers  standing  there  before."  On 
his  evidence  being  read  over  to  him,  he  add- 
ed ; — **  Some  of  the  people  are  Mohesh  Chat- 
terjee's servants,  m,,  Gobindo  Chatterjee, 
Hurree  Biswas,  Bunwaree,  Gobindo  Dass  lives 
there,  Ram  Narain  Chatterjee." 

Buddinath  Chatterjee  says  : — "  I  live  at 
Doorgapore.  I  am  in  the  service  of  Ram 
Sunker  Adhikari,  mahajun.  I  have  no  con- 
nection with  the  factory. .  I  was  sitting  in 


Oomachurn's  (the  stamp-vendor's)  shop,  on 
Assin  the  nth,  when  I  heard  a  noise  and  a 
shouting  of  mar^  mar.  I  went  out.  I  and 
Taran  and  Oomeschurn  went  out.  I  saw  three 
sahebs  on  horse-back  surrounded  by  men 
with  sticks.  I  recognized  Mr.  Meares  with 
a  stranger  and  Mr.  Savi.  Mr.  Meares  and 
the  other  sahebs  rode  off,  the  lattials  with 
them.  Mr.  Savi  fell.  I  went  near  him.  The 
people  said,  j//'A  saheb  hai  ne,  hai  ne.  I  saw 
Mr.  Meares'  horse  bloody.  I  did  not  see  him 
struck.  I  do  not  know  who  said  mar^  mar, 
I  was  in  Oomachurn's  shop.  I  only  went 
as  far  as  where  the  saheb  fell.  I  can't  say 
whether  Mohesh  Chatterjee  was  there  or 
not.  I  recognized  Bunwaree  and  Ramgotee. 
I  forget  the  others ;  some  had  spears ;  some 
sticks." 

By  the  prisoners. — "  Three  or  four  of  the 
men  ran  after  Mr.  Meares,  when  he  went 
away.  I  can't  say  whether  they  came  back. 
I  do  not  know  what  Ramgotee  and  Bunwaree 
had  in  their  hands.  Oomachurn's  house  is 
about  two  russees  from  Mohesh  Baboo's.  I  do 
not  eat  with  Mohesh  Chatterjee.  My  master 
is  not  on  good  terms  with  Mohesh  Chaiter- 
jee. 

This  is  the  whole  of  the  evidence  for  the 
prosecution ;  the  fact  that  a  riot  and  as- 
sault took  place  is  undisputed  ;  the  ques- 
tion is,  who  were  the  rioters.'^  It  will  be 
convenient  to  consider  the  cases  of  the  de- 
fendants separately. 

Issur  Sen  is  a  ryot,  an  inhabitant  of 
Doorgapore.  That  he  was  the  person  who 
assailed  Mr.  Meares  with  a  spear  and  wound- 
ed his  horse  is  proved  by  Kashishur  Moo- 
kerjee,  Jugoo  Biswas,  and  Kurum  Jaga- 
dageer.  Ramchurn  Roy  proves  that  he  had 
a  spear  in  his  hand.  It  is  not  suggested 
that  either  of  these  parties  are  at  enmity 
with  him.  His  defence  was  that  he  was 
at  a  village  called  Chedomparah,  where  he 
had  gone  to  cultivate  kulaye,  and  he  names 
three  witnesses — Kokaram  Mundul,  Boido- 
nath  Mundul,  and  Hurro  Mundul  as  capa- 
ble of  proving  his  allegation.  But  on  the 
remand  neither  of  them  were  called.  In 
the  same  manner  it  is  proved  that  Ramgotee 
Gorai,  the  oilman,  hit  at  Mr.  Meares  with 
a  slick,  and  that  Kurum  Sheikh,  a  ryot,  in- 
habitant of  Doorgapore,  struck  Mr.  Savi. 
Ramgotee  says,  in  his  defence,  that  he  was 
selling  oil  at  Mayhooree,  and  returned 
about  half-past  one ;  he  names  five  witnesses, 
none  of  whom  are  called  to  prove  his  alibi. 
Several  witnesses  for  the  •defence  were 
questioned  to  show  that  they  did  not  see 
hini  present  at  the  scene  of  riot.    One  of 
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them,  Dwarkanalh  Mozoomdar,  says  : — "  I 
know  Raragotee  Goria,  who  lives  at  Doorga- 
pore — he  was  there  at  the  time  of  the 
attack.  I  know  him  well."  He  adds: — "I 
don't  think  he  is  a  lattial — I  never  heard 
an^ill  of  him." 

I  must,. therefore,  pronounce  the  case  as 
clearly  proved  against  these  three  prisoners. 
Except  the  last,  Kurum  Sheikh,  who  is  a 
ryot  of  Mohesh  Chunder  Chatterjee,  they  are 
not  shown  to  be  in  any  way  connected  with 
the  two  Baboos. 

Bunwaree  Doss,  the  cook  of  the  defendant 
Mohesh  Chunder,  and  Gobindo  Doss  Byra- 
gee,  a  domest'c  servant  of  Mohesh  Chunder, 
were  recognized  by  Mr.  Meares  amongst  the 
men  who  attacked  him.  Gobindo  Doss  is 
also  identified  by  Jugoo  Biswas.  Kurum 
Tagadageer  and  KashishurMookerjee  identi- 
fied both  prisoners,  and  say  that  each  had  a 
spear  in  his  hand,  and  this  is  confirmed  by 
the  evidence  of  Ramchurn  Roy.  Buddinath 
Chatterjee,  who  seems  to  be  anything  but  a 
willing  witness,  recognized  Bunwaree  Doss. 
Bunwaree's  defence  was  an  alibi 'y  in  support 
of  which  he  cited  five  witnesses,  and  calls 
none.  Gobindo  Doss  also  an  alibi;  he  cites 
five  witnesses,  and  calls  none.  I  think  Mr. 
Meares'  attention  would  be  likely  to  be 
drawn  to  the  men  with  spears;  and  I  must 
pronounce  the  case,  in  my  opinion,  clearly 
proved  as  against  these  deiendants. 

I  come  now  to  the  case  of  Mohesh  Chunder 
Chatterjee.  The  first  question  seems  to  be, 
was  he  present  at  the  commencement  of  the 
riot  ?  Mr.  Meares  says,  he  saw  him  when  he 
passed  the  front  of  the  house  sitting  with  his 
brother  Mad  hub  on  a  log  of  wood  at  the 
door.  Mr.  Savi  does  not  identify  him,  but 
saw  four  or  fivt  men  sittini?  on  the  log  of 
wood.  Mr.  Abbott  says  only  that  he  saw 
four  or  fivt  men  congregated  at  the  door. 
Juggo  Biswas  and  Kurrum  Tagadageer  ob- 
served him  sitting  on  the  log.  Kashishur 
Mookerjee  says  he  saw  him  in  front  of  the 
house.  In  his  own  defence,  in  his  petition  of 
the  27th  of  September,  apparently  made  after 
he  had  heard  this  evidence,  he  does  not  suggest 
that  he  was  not  present.  He  says  : — "  The 
main  object  in  lodging  this  false  and  fraudu- 
lent complaint  is  to  harass  your  petiiioner, 
and  to  make  the  r\'ots  of  his  estate  accept 
indigo  advances.  The  facts  are  that  the 
plan  having  been  previously  concerted,  the 
servants  of  the  prosecutors  placed  early  in 
the  morning  ten  or  twelve  clubmen  and  spear- 
men in  the  house  of  one  Kashishur  Mooker- 
jee ;  and  no  sooner  had  they  (the  said  serv- 
ants) come  to  the  scene  of  the  occurrence^  ac- 


companied by  the  prosecutor  and  two  other 
Englishmen,  with  a  view  of   securing  evi- 
dence, than  those  clubmen  appeared  on  the 
spot  agreeably   to  previous    direction ;   that 
with  the  aid  of  those  clubmen  they  kicked 
up  a  row,  struck  the  horse  on  the  back  when 
the  prosecutor  threw  away  his  hat,  and  they 
all  ran  to  the  river  side,  making  a  loud  noise 
throughout,  and  a  flesh  wound  was  inflicted 
on   that  part  of  the  horse's   leg,   where  it 
might   not   prove  fatal.      This  wound  was 
inflicted,  simply  with  the  view  of  setting  up 
a  false  complaint,  and  making  the  charge 
appear    a    serious    one    by    displaying   the 
wound  to  the  Court."     This  defendant  was 
in   Court   before   us,   and  was  pointed  out 
by  his  counsel ;  and,  in  my  opinion,  his  per- 
sonal appearance  is  such  that  he  would  be 
easily  recognized 'by  a  person  who  had  seen  , 
him  once  or  twice.     I  have  no  hesitation  in : 
saying  that  I  feel  bound  to  accept  Mr.  Meares' 
statement   that    the    Baboo   was   sitting    on 
the  log  as  the  party  passed  his  house,  more 
especially  as  that  allegation  appears  to  me 
not  to  be  denied  by  the  Baboo  himself,  whose 
defence  appears  to  slate  something  which  he^ 
himself  witnessed. 

Then,  being  present,  did  he  take  a  part  in( 
or  abet  the  riot .'  Mr.  Savi  says : — "  I  hean 
people  calling  *  mar  mar  salako'  from  th< 
door."  Mr.  Meares: — "I  heard  some  one  fro] 
behind  backing  them  up.  I  cannot  say* 
whether  it  was  the  Baboo  or  not"  Jaggo' 
Biswas  says  : — "  I  heard  Mohesh  Chatterjee 
cry  out  *  mar,  mar*  "  Kurum  Tagadageer :  *•  I 
heard  Mohesh  and  others  say  *  mar  salako'  " 
Kashishur  Mookerjee  says  : — "  Mohesh  Chat- 
terjee said,  *  mar  salako*  "  I  cannot  think 
that  the  household  servants  and  dependants 
of  Mohesh  Chunder  Chatterjee  would  have 
taken  a  part  in  such  an  outrage  before  bis 
eyes,  unless  at  his  instigation  or  with  his 
approval ;  and,  as  I  think  it  proved  that  these 
servants  and  dependants  did  take  such  a 
part,  I  cannot  discredit  the  positive  evidence 
of  those  who  allege  that  he  used  the  lan- 
guage attributed  to  him,  confirmed,  as  it  ap- 
pears to  me,  by  other  incidents,  and  the  cir- 
cumstantial evidence  in  the  case.  1  must, 
therefore,  say  that,  in  my  opinion,  Mohesh 
Chunder  is  guilty. 

As  only  one  witness  speaks  to  the  part 
taken  by  Madhub  Chunder  Chatterjee,  and 
as  there  are  some  inconsistencies  in  the 
testimony  of  that  witness,  I  would  give 
Madhub  Chunder  Chatterjee  the  benefit  of 
a  doubt  whether  that  witness  may  be  mista- 
ken or  may  not  be  speaking  the  truth,  and  I 
would  acquit  him. 
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-  Hurrish  Chunder  Biswas,  a  tehsildar  of 
Mohesh  Chunder  Chatterjee,  was  recognized 
by  Kurum  Tagadageer,  who  identifies  him  as 
the  man  with  a  stick  in  his  hand  seen  by  Mr. 
Meates,  who  ran  towards  the  village  before 
the  attack.  Kashishur  Mookerjee  met  him, 
and,  asking  him  what  he  was  running  for, 
got  no  answer.  Mr.  Meares  saw  him  at  the 
door  of  Mohesh  Chunder's  house.  Juggo 
Biswas  saw  him  amongst  the  rioters.  Ram 
Churn  Roy  saw  him  armed  with  a  stick. 
In  his  defence  he  alleges  that  he  was  during 
the  whole  morning  occupied  in  the  cutcherry 
of  Mohe>h  Chunder.  He  cites  five  witnesses 
to  prove  his  alibi,  but  calls  none.  I  pro- 
nounce him  guilty. 

Gobind  Chunder  Chatterjee,  a  tehsildar 
of  Mohesh  Chunder,  is  recognized  by  Juggo 
Biswas  as  present  with  the^  rioters.  Kurum 
Tagadageer  saw  him  near  the  door  of  Mohesh 
Chunder's  house.  Kashishur  Mookerjee  re- 
cognized him,  and  Ram  c  hum  Roy  saw  him 
with  a  stick.  His  defence  is,  that  he  was  col- 
lecting the  rents  of  Mohesh  Chunder's  village- 
majee.  He  cites  four  witnesses,  but  called 
none.  1  think  it  is  proved  that  he  was  pre- 
[sent,  but  as  the  evidence  of  his  participation 
in  the  riot  is  very  sligh ,  I  would  give  him 
the  benefit  of  the  doubt,  and  acquit  him. 

The  last  case  is  that  of  Ram  Chum 
[Chatterjee,  also  a  tehsildar  of  Mohesh 
Chunder.  He  is  identified  by  Mr.  Meares 
as  having  been  present.  Juggo  Biswas 
says :  "  He  hit  me  with  a  spear."  Kurum 
Tagadageer  and  Kashishur  Mookerjee  saw 
him.  His  defence  is  that,  on  the  loth  of 
Assin,  Monday,  he  went  by  the  one-o'clock 
P.M.  train  to  Kooshiea,  and  remained  at  the 
lodging  of  his  master's  mooktear,  Ramgoti 
Mozoomdar,  to  see  about  a  notice  case  of  his 
master;  that,  on  the  next  day,  the  nth,  at 
libout  10  o'clock,  he  appeared  before  the  De- 
puty Collector,  Baboo  Tarrucknauth  Mullick, 
at  his  sitting,  and  looked  after  that  case ; 
that  at  I  o'clock  Mr.  Meares  came  toKoosh- 
tea  and  filed  an  information  before  the  Assist- 
ant Magistrate  ;  that  the  Assistant  Magistrate 
went  to  Doorgapore  by  the  two-o'clock 
train,  where  he  and  the  mooktear,  as  well  as 
the  sherisiadar  of  the  Magistrate,  went  to- 
gether 10  Doorgapore.  He  cited  four  wit- 
nesses, and  called  two.  The  evidence  of  his 
first  witness,  the  mooktear,  as  taken  down, 
appears  as  follows :  *'  The  day  before  Mr.  Kem- 
ble  went  down  in  this  case  for  the  first  time, 
Ramchurn  Chatterjee  came  to  my  house  (a)  ; 
returned  to  his  house  next  day  (a)  from  mine. 
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where  hie  had  been  the  day  before  (b)  ;  was 
at  my  house  all  night.  He  came  down  by 
the  morning  train,  and  went  down  with  thi 
Peshkar." 

By  Court.  —  "I went  down  too.  Doorga- 
pore and  Telkutt  are  one  village.  I«^ad 
to  get  some  money  from  my  house  to  pay 
a  mahajun.  I  am  the  Aio-Mooktear  of 
Mohesh  and  Madhub  Baboos.  Ram  Chum 
came  up  to  attest  certain  papers  in  an  Act  X. 
case,  but  we  could  not  manage  it  the 
day  he  came,  or  the  day  after.  The  attest- 
ations were  completed  at  a  subsequent  date." 
The  evidence  appears  quite  incoherent,  and 
the  Magistrate  records  *'  that  the  witness 
was  somewhat  unsatisfactory  as  to  manner^ 
He  was  more  like  a  trembling  defendant  than 
a  witness." 

The  prosecutor,  Mr.  Meares,  offered  evi- 
dence to  prove  that  Ram  Churn  Chatterjefe 
went  up  to  Kooshtea  in  the  same  train  witH 
himself;  but  as  the  Assistant  Magistrate 
would  not  receive  it,  I  can  only  take  it  as 
a  suggestion.  Certain  it  is  that  Ramgoti 
Mozoomdar  went  down  in  the  same  traiti 
with  Mr.  Kemble.  He  went  to  Mohesh 
Chunder's  house,  and  became  security  for  the 
defendant's  witnesses  at  Kooshtea. 

I  believe  the  evidence  of  the  mookteai*  to 
be  false,  and  I  find  the  alibi  not  proved. 
The  facts  seem  to  show  that  the  prisoner 
probably  went  to  Kooshtea  to  fetch  the  mook- 
tear on  the  nth. 

I  would  not  convict  the  defendant  Ram 
Qhurn  Chatterjee. 

It  is  unnecessary  to  discuss  the  genefal 
defence  set  up  by  all  the  accused,  and 
attempted  to  be  supported  by  the  evidence 
of  the  witnesses  for  the  defence,  that  the 
attack  was  planned  and  made  by  persons  cm- 
ployed  by  the  factory.  There  is  not  a  par- 
ticle of  trustworthy  evidence  to  implicate 
anybody  connected  with  the  factory  with 
the  riot. 

Had  the  attack  been  by  ryots  of  the  vil- 
lage, independent  of  Mohesh  Chunderand  his 
party,  as  suggested,  I  think  that  they  would 
not  have  had  the  slightest  difficulty  in 
bringing  home  the  case  to  the  parties  real- 
ly guilty,  and  so  clearing  themselves  from 
the  charge.  But  that  has,  in  fact,  never 
been  the  case  made  by  the  defendants  them- 
selves Or  any  of  them.  Had  they  adduced 
evidence  to  show  who  the  really  guilty  partite 
were,  it  would  not  have  produced  any  im- 
pression  in   my  mind  unfavorable  to  tb^ir 

' '      '- 
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case,  had  they  mixed  up  with  it  an  unfound- 
ed charo^e  against,  the  factory  servams  of 
being  privy  to  a  disturbance  which  tool; 
them  by  surprise.  The  enmity  between  the 
parties  might  have  led  to  such  a  suspicion 
on»their  pan.  But  when  tHey  simply  make 
a  charge  of  conspiracy,  and  do  not  support. 
or  attempt  to  support,  it  by  such  evidence  as 
it  must  have  been  in  their  power  to  pro- 
duce had  they  not  been  themselves  guilt\, 
I  think  that  thev  are  not  entitled  to  ask  us 
to  disbelieve  the  clear,  positive,  and  virtually 
uncontradicted  testimony  which  fixes  the 
jguilt  upon  them.  The  sentence  of  six 
months'  imprisonment,  and  a  fine  of  Rs.  $00 
on  the  principal  defendant,  appear  to  me  a 
lenient  one. 

I  would  affirm  the  conviction  of  all  the 
defendants,  except  Madhub  Chunder  Chatter- 
jee  and  Gobindo  Chunder  Chatterjee. 

Mr,  Justice  Glover, — The  circumstances 
of  this  very  pepuliar  case  have  been  so  fully 
detailed  in  the  judgment  of  the  Lower  Court, 
that  there  is  no  necessity  for  my  going  into 
them  here.  It  will  be  sufficient  to  state 
that  the  prosecutor,  Mr.  Meares,  an  assistant 
indigo  planter,  in  the  employ  of  the  Messrs. 
Hills,  was,  with  his  companions,  Messrs.  Savi 
and  Abbott  (the  latter  a'  relative  just  arrived 
from  England),  set  upon  in  the  village  of 
Doorgapore  by  a  number  of  men  armed  with 
spears  and  sticks.  That  there  was  an  aiiaik 
upon  these  gentlemen  in  that  village,  there 
can  be  no  question  ;  the  point  to  be  decided 
in  this  appeal  is,  who  took  part  in  it  ? 

But,  before  entering  on  this  quej^tion,  an 
^*  in  limine  "  objection  taken  by  the  respond- 
ent's counsel,  Mr.  Evans,  must  be  considered. 
It  appears  from  the  record  that  Mr. 
Kemble,  the  Assistant  Magistrate  of  Koosh- 
tea,  before  whom  the  case  was  first  heard, 
disposed  of  it  adversely  to  the  accused, 
without  summoning  or  examining  the  wit- 
nesses named  by  them  for  their  defence. 
They  appealed  to  the  S'_\ssions  Judge,  who 
directed  the  Assistant  Magistrate  to  take 
this  evidence,  and  to  return  the  papers  to 
him :  on  their  reaching  his  Court,  the 
Sessions  Judge  passed  sentence,  the  same  as 
that  already  recorded  by  the  first  Court.  Now, 
on  this  it  is  contended  on  the  part  of  Mr. 
Meares  that  the  Judge's  proceedings  were  of 
the  nature  of  an  order  in  appeal ;  and  that,  if 
they  could  be  called  in  question  at  all,  it 
could  only  be  on  a  point  of  law,  and  not  on 
th6  facts  of  the  case.  Mr.  Evans  also  drew 
the  Court's  attention  to  Section  4J4  of  the 
'Criminal  Procedure  Code,  and  argued  that, 
as  there  was  no  specification  in  the  law  of  a' 


case  like  the  one  now  before  us,  the  above- 
mentioned  section  applied  and  barred  the 
appeal. 

Wiih  regard  to  the  first  point,  I  observe 
that    Section  444    of  the   Procedure   Code 
allows  an  Appellate  Court  to  diiect  further 
enquiry  to  be  made,  and  adilitional  evidence 
10  be  taken,  and  on  it  **  to  pass  such  judg- 
ment, sentence,  or  order  as  to  such  Court 
shall  seem  right ;  "  in  other  words,  an  Appel- 
late Court,  under  this  section,  could  enhance 
a  sentence  if  it  thought  proper.     Now,  snp- 
posing  the  ca.se  to  be  an  ordinary    appeal, 
that    Court    would   not   have   such    power : 
and  it  seems  to  me,  therefore,  quite  clear 
that  an  order  passed  by  a  Sessions  Judge 
under    Section    422    is    an  original  order 
passed  on  evidence,   which  was  noi  before 
the    Lower   Cou^t    at    all,    and,     as  such, 
is  open  to  appeal,  like  any  other    original 
order     on     the    facts.     The     fact    of     the 
Sessions  Judge  having    passed    the    same 
order    as     the     Assistant     Magistrate     has 
nothing  to  do  with  the  question.     He   did 
not  confirm  the  Lower  Court's  order  in  the 
proper  sense  of  the  term,  but    imposed  a 
sentence  of  his  own  ;  and  the  wording  of  thej 
Judge's  decision  that  "  the  appeal  should 
dismissed  "  was  not,  in  my  judgment,  a  proj 
per  one  with  reference  to  the  sections  abov< 
quoted. 

It  is  true  that,  in  the  Code,  no  special^ 
notice  is  taken  of  cases  like  the  present; 
but  I  cannot  think  that  the  Legislature 
intended  to  exclude  them.  All  criminal  sen- 
tences (save  those  coming  within  the  limit 
of  Section  411)  are  once  appealable  on  ihe 
facts ;  and  if  the  result  oif  an  Appellate 
Court's  acting  under  Section  422,  and  sending 
for  further  evidence,  is  to*  take  the  case  out 
of  thife  category,  then  a  Sessions  Judge  has 
only  to  call  for  further  evidence,  or  10  order 
further  enquiry  in  any  case,  to  do  away 
with  the  law  regulating  appeals  altogether, 
and  practically  to  give  himself  a  power  of 
pas>ing  original  criminal  sentences  (for  he 
tnav  alter  in  any  wav  the  first  Court's  order, 
even  to  enhancing  it),  for  which,  if  they  arc 
improper  ones,  there  is  no  redress.  I  say 
again  that  I  cannot  and  do  not  believe  that 
the  Legislature  had  any  such  intention  ;  and 
I  think  that,  as  the  Sessions  Judre  in  the 
present  case  interfered  and  passed  a  new 
sentence  on  new  evidence,  his  order  was 
appealable  on  facts  as  well  as  on  law. 

Now  to  come  to  these  facts.  The  pri- 
soners have  been  convicted  of  having  been 
concerned  in  some  shape  or  other  in  a  riot, 
and  assault  on  Mr.  Meares  and  two  other 


-^">U-.  i— 


1865.] 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings, 


H 


»^. 


irfi^ 


Earopean  fi;tntlemen  in  the  village  of  Door- 
gapore.  The  evidence  for  ihe  prosecuiion 
consists  of  the  depositions  of  Messrs.  Meares, 
Savi,  and  Abboii,  and  of  ?Lve  natives,  two 
of  whom  are  much  relied  on  as  **  independent 
witnesses." 

Mr.  Meares  states  that  he  identified  the 
prisoners  Hurree.  Ram  Churn,  Bunwaree. 
and  Gobindo  Chatterjee :  he  named  the 
Baboos  Mohcsh  and  Madhub  as  being  con- 
oernc'i,  but  did  not  (in  his  deposition  on  oath) 
say  that  ihey  were  of  the  number  of  those 
who  attacked  him,  nor  did  he  sav  that  thev 
were  the  persons  who  called  out  "  mar  mar 
salako'^ 

Mr.  Abbott  identified  no  one,  neither  did 
Mr.  Savi,  though  he  deposes  to  a  very  singu- 
lar incident.  He  states  that  he  was  struck 
with  a  laltee  and  thrown  from  his  horse,  the 
animal  rolling  into  a  ditch  in  consequence  of 
the  assault,  and  that  a  Brahmin  came  and  help- 
ed him  up,  saying  to  the  rioters,  **  Don't 
beat  this  one ;  if  you  want  to  beat  any  one, 
beat  Meares  sahebJ*  Mr.  Savi  did  not  identify 
this  man,  which,  if  the  witness  Kurum's 
statement  be  true,  that  it  was  the  prisoner 
[Mohesh,  is  most  extraordinary,  inasmuch  as 
le,  Mr.  Savi,  had  Mohesh  before  him  all  the 
time  the  case  was  being  investigated  by  the 
assistant  Magistrate ;  and  as  he  had  time 
tnd  sense  enough  to  know  that  the  man  who 
'helped  him  was  a  Brahmin,  he  may  reason- 
ably be  supposed  to  have  been  able  to  iden- 
tify him  as  Mohesh,  had  he  really  been  that 
man. 

The  European  evidence  then  amounts  to 
this :  one  witness  identifies  four  of  the  pri- 
soners, but  cannot  state  that  the  prisoners 
Nos.  I  and  2  were  urging  them  on ;  the 
other  two  prove  nothing  more  than  the  fact 
of  an  assault  taking  place.  I  shall  allude 
to  this  and  the  other  evidence  more  at  large 
presently. 

The  so-called  independent  witnesses  were 
in  a  stamp- vendor's  shop,  variously  stated 
by  them  to  be  100  or  200  yards  away 
froni  the  scene  of  the  riot ;  they  depose 
that  they  ran  out  on  hearing  the  fracas, 
and  saw  the  prisoners  attack  the  sakebs. 
Their  evidence'  is  opposed  on  many  points 
to  that  of  the  other  witnesses,  and  consider- 
ing that  the  assault  was  over  in  a  few  seconds, 
it  is  not  easy  to  see  how  they  could  have 
been  in  time  to  notice  any  particulars  of  the 
skirmish. 

Of  the  five  native  witnesses,  three,  I  obJ 
serve,  are  not  only  faciorv  servan  s,  but 
have  special  reasons  for  being  inimical  to 
Ibe  prisoner  Mohesh ;  and  wiih  Mohesh  must 


be- included,  for  the  purposes  of  this  case,  all 
the  prisoners,  who  are,  wiih  one  exception 
perhaps,  that  prisoner's  relatives,  servants,  or 
rvois. 

For  instance,  Juggo  Biswas  has  given  evi- 
dence before  (ag.iinst  Mohesh)  on  the  part 
of  Mr.  Meares,  and  has,  according  to  his 
own  account,  been  beaten  in  consequence. 
Kurum  has  likewise  given  evidence  before 
against  Mohesh,  and  is  on  bad  terms  with 
him.  Kashishur  has  a  caste  quarrel  with 
him,  and  both  the  so-called  independent  wit- 
nesses admit  that  they  are  on  bad  terms, 
wiih  the  prisoner.  It  is  singular  that  only 
those  persons  who  are  named  by  Mohesh  in 
his  petition  to  the  Assistant  Magistrate,  beg- 
ging that  his  witnesses  might  be  examined, 
as  being  his  bitter  enemies,  were  summoned 
and  examined  for  the  prosecution. 

The  story  for  the  defence  is,  that  the  whole 
thing  was  got  up  by  the  prosecution  itself; 
that  the  attack  was  a  sham  one,  and  the 
men  employed  in  it  factory  lattials.  Witness- 
es Nos.  9,  10,  II,  and  12  depose  to  the 
fact  of  an  attack  by  people  whom  they  did 
not  recognize,  and  state  that  the  lattials  fol- 
lowed the  sahebs  to  the  ghaut,  and  crossed  it 
with  them. 

Three  other  witnesses  depose  that  the  stick- 
ipen  were  either  in  or  came  from  Kashishur's 
house,  and  that  there  were  none  near  Mohesh's* 
So  far  the  direct  evidence,  which,  as  might 
be  expected,  is  of  the  most  conflicting 
nature.  The  fact  is  that  the  importance  of 
this  case  to  either  party  is  not  to  be  measured 
by  its  present  effects.  The  prisoner  Mohesh 
notoriously  represents  the  anti-planting 
feeling  prevalent  in  some  parts  of  Eastern 
Bengal.  He  has  been  mixed  up  with  it  in 
many  ways  from  the  first;  and  it  would  be 
folly,  in  balancing  the  evidence  in  this  case, 
to  ignore  the  fact  that  he  would  naturally  be 
the  man,  of  all  others,  whom  factory  officials, 
such  as  tehsildars,  ameens,  &c.,  &c.,  the 
direct  go-betweens  of  planter  and  ryot,  would 
like  to  see  put  out  of  their  way.  Neither,  on 
the  other  hand,  must  it  be  forgotten  that  Mr. 
Meares  himself  (I  quote  from  the  Assistant 
Magistrate's  statement)  is  a  very  unpopular 
man,  that  he  has  given  great  cause  of  offence 
to  his  villagers,  and  that  they  ''  might  be  ex- 
pected to  attack  him  any  day."  That  there 
was  some  such  expectation  on  the  26th  of 
September,  Mr.  Meares  himself  admits.  He 
admits  knowing  that  some  of  the  ryots  in- 
tended to  sow  lands  which  he  claimed  for 
indigo  with  kulaye,  and  on  ftiat  account  ask- 
ed Mr*  Savi  (another  assistant  in  the  concern 
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of  Messrs.  Hills)  to  accompany  him  on  his 
visit  to  the  lands  in  question. 

There  would  seem  to.be,  therefore,  one  of 
three-  hypotheses  possible — either  that  the 
attack  was  made,  as  stated  for  the  prosecu- 
tion, by  Mohesh  and  his  party ;  or  that  it  was 
a  sham  assault  got  up  by  the  factory  amlah  ; 
or,  lastly,  that  it  was  an  attack  planned  and 
carried  out  by  the  ryots-  whose  lands  Mr. 
Meares  intended  to  take  or  had  taken  for 
indigo,  and,  regarding  which,  opposition  was 
expected  that  very  morning. 

The  second  of  those  hypotheses  may,  I 
think,  be  disposed  of  very  shortly,  and  it  is 
but  fair  that  it  should  be  so  disposed  of,  con- 
sidering its  bearing  on  the  factory  officials, 
2l\  once.  The  evidence  of  Mr.  Savi  distinctly 
proves  that  the  assault  was  very  far  from 
being  a  sham.  He  was  struck  several  times 
with  a  laf/eej  and  his  horse,  was  knocked  into 
the  ditch.  Factory  lattials  would  hardly  have 
inflicted  such  injury  on  one  of  their  masters, 
nor  would  one  of  them  have  used  such  words 
a&  the  Brahmin  used  in  rescuing  Mr.  Savi 
from  his  assailants  : — "  This  is  not  the  sahed  ; 
if  you  want  to  beat  any  one,  beat  Meares  sa- 
ktbr  I  am  quite  ready  to  accept  Mr.  Savi's 
statement  on  this  point  in  opposition  to  the 
vague  and  general  allegations  of  the  pri- 
soners' witnesses,  and  have  no  doubt  that, 
whatever  the  true  nature  of  the  attack  was^ 
the  factory  had  nothing  to  do  with  it ;  and, 
in  justice  to  Mr.  Meares,  I  think  it  but  right 
to  stale  my  opinion  that  this  part  of  the  de- 
fence is  absolutely  false. 

The  evidence  in  support  of  the  first  is, 
as  I  have  before  stated,  that  of  Mr.  Meares, 
of  the  three  factory  servants,  and  of  the 
tjWO  *  independent '  witnesses.  The  former 
4oes  not  implicate  the  two  Baboos  or  any 
of  the  prisoners,  except  Nos.  3,  4,  5,  and  6, 
I^urree,  Ram  Churn  Bunwaree,  and  Gobindo 
Chaiterj[ee.  Mr.  Meares  states  that,  on  pass- 
ing Mohesh's  house,  he  saw  him  and  his 
brother  Madhub  sitting  on  a  log  of  wood  ; 
t^t  a  number  of  men  came  from  round 
the  corner  of  Mohesh's  house,  and  attacked 
him.  Of  these,  he  recognized,  as  above 
stated,  the  prisoners  Nos.  3,  4,  5,  and  6. 
He  says  nothing  about  either  of  the  Baboos 
having  taken  part  in  or  abetted  the  attack ; 
for,  though  he  stales  that  he  heard  cries 
from  behind  urging  on  the  assailants,  he 
does  not  allege  that  they  were  those  of  Mo- 
hesh or  Madhub's.  In  his  original  state- 
Baent  to  the  Assistant  Magistrate  (not  on 
oath)  he  mentions  all  six  prisoners,  i  to  6, 
as  being  of  thosb^  who  attacked  him ;  on  his 
^worn   testimony  being  recorded   the;  .ijext 
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day,  he  excludes  the  two  principals  from 
the  charge.  The  omission  is  singular,  doubt- 
less, but  1  am  not  disposed  to  lay  much  stre^ 
on  it,  certainly  not  to  go  the  length  of  the 
prisoners'  counsel,  who  looks  upon  it  as  an 
attempt  to  avoid  the  consequences  of  giving 
false  evidence. 

Messrs.  Savi  and  Abbott,  as  I  mentioned 
before,  implicate  none  of  the  prisoners. 

The  witness  Juggo  Biswas  alleges  that 
he  was  behind  the  sahebs ;  that  another  fac- 
tory servan,  Kurura,  was  in  front  when 
the  attack  was  made — (this,  by  the  way,  i« 
distinctly  opposed  to  the  other  evidence, 
which  makes  the  two  servants  precede  the 
Europeans).  He  deposes  to  the  presence 
of  the  prisoners  Ramguttee,  Issur,  Hurree, 
Gobindo  Chatierjee,  Gobindo  Doss,  Ram- 
churn,  and  Kurrum  Sheikh;  he  alleges  ako 
that  Mohesh  called  out  ^  mar  mar  ;*  he  states 
further  that  the  prisoners  Ramgnttee  and 
Issur  struck  at  JNIr.  Meares,  the  latier  with 
a  spear,  which  wounded  his  horse.  Kurrum 
identified  Ramgoti,  Issur,  Kurrum  Sheikh, 
Gobindo  Doss,  and  Bunwaree,  and  alleges 
that  the  man  who  assisted  Savi  after  he  had 
fallen  from  his  horse  was  the  prisoner  M< 
hesh,  and  that  he  used  the  words  "not  ihii 
saheb,  but  Meares  saheb"  and  also  urged  o] 
the  attack  by  calling  out  **  mar  mar  J'  This| 
witness,  I  observe,  is  the  only  one  who  states 
that  the  man  who  assisted  Savi  was  Mohesh, 
the  only  one  who  heard  Mohesh  use  the 
words  ''not  this  saheby*  &c.,  &c.  Now,  as 
Kurrum  was,  according  to  the  testimony 
of  all  the  witnesses,  ahead  of  the  party,  it 
would  seem  strange  that  he,  who  was  in  the 
most  unfavorable  position  of  all  for  seeing 
what  took  place  during  the  assault,  should  be 
the  only  man  who  saw  Mohesh  pick  up  Savi 
and  save  him  from  further  violence.  Neif 
ther  Juggoo  nor  Kashishur,  who  were  bo4h 
(if  their  own  statements  are  to  be  believed) 
behind,  mentions  the  circumstance,  which, 
had  it  happened  as  stated  by  Kurrum,  they 
could  not  possibly  have  failed  to  see.  This 
man  Kurrum  too,  I  observe,  excuses  himself 
for  not  having  identified  more  of  the  lattials 
by  saying  that  he  was  "  too  touch  afraid  to 
notice  more ; "  and  yet  he  is  the  only  man 
who  identifies  Mohesh  amongst  the  assail- 
ants, auvl  that  too  when  Mohesh  was  behind 
him !  The  third  witness,  Kashishur,  liw 
factory  tehsildar,  was  the  man  who  is 
said  to  have  met  Meares  on  the  road,  and 
warned  him  not  to  go  through  the  village. 
He  states  in  his  deposition  that  he  turned 
back  ^'\\h  ihsi  saheb^y  aj»d  .witnesfied  what  ^ 
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pened.  But  that  he  did  turn  back,  is  not  in  the 
ieast  substantiated  ;  the  other  witnesses  do  not 
mention  the  circumstance,  and  neither  Mr. 
Meares  nor  Mr.  Savi,  who  heard  the  man's 
warning,  says  that  .Kashishur  turned  back 
with  them .  and  was  preseni  at  the  assault,  H  e, 
however,  states  that  he  identified  all  the  pri- 
soners* heard  Mohesh  and  Mad  hub  calling  out 
'  mar  mar,*  and  the  others,  whom  he  does  not 
name,  as  helping  on  the  attack. 

These  three  witnesses,  b^  it  observed,  all 
identify  tbe  same  persons ;  they  depOiSe  lo 
the  same  circum.stances  (Savi's  affair  except- 
ed) ;  they  are  able  to  distinguish  which  of 
the  rioters  had  spears  and  which  ia/Zces;  to 
pick  out  the  men  who  made  each  particular 
assault ;  and  all  this  in  the  confusion  which 
would  necessarily  accompany  an  attack  of 
men  armed  with  deadly  weapons,  and  from 
which  each  one  of  the  assaulted  party,  includ- 
ing Meares  himself  (who  left  his  comrade 
helpless  on  the  ground),  was  trying  to  escape 
as  speedily  as  possible. 

The  assault  is  said  to  have  taken  place  on 
a  sudden ;  in  a  moment  the  sahebs  and 
their  party  are  surrounded  by  a  mob  of 
armed  men ;  blows  are  struck  and  spears 
{lused ;  the  assailed  run  for  their  lives,  and  the 
'hole  afiFair  is  over  in  a  few  seconds  (this  is 
:learly  proved) ;  and  yet  these  three  witnesses 
'can  find  time  to  identify  no  less  than 
ten  men — men  who  are  running  about 
and  attacking  different  people  in  different 
parts  of  the  field,  and  who  happen  most 
strangely  to  be  all  the  servants  or  defendants 
of  Mohesh ;  of  the  other  rioters  they  could 
not  identify  one. 

But  to  come  to  the  general  improbabilities 
in  the  evidence.  Is  it  likely  in  the  first 
place  that,  had  Mohesh  collected  men  for  the 
purpose  of  assaulting  Mr.  Meares,  he  would 
have  allowed  Kashishur,  the  tehsildar,  to 
leave  the  village,  and  warn  him,  especially 
when,  if  the  prosecution  evidence  be  true, 
the  prisoner  Hurree  was  sent  forward  as  a 
sentinel  to  give  notice  of  the  enemy's  ap- 
proach ?  Is  it  likely  that  Mohesh  would  thus 
aHow  his  plans  to  be  defeated  ?  Is  it  likely 
again  that  a  man  in  Mohesh's  position,  an  old 
Fouzdaree  Serishtadar,  a  crafty  intriguer 
like  all  his  tribe,  would,  supposing  he  had 
planned  the  attack,  have  shown  himself 
openly  directing  and  encouraging  it  ?  Would 
he  too  have  ordered  it  to  take  place  immedi- 
ately in  front  of  his  own  house,  a  state  of 
things  in  which  no  amount  of  false  swear- 
ing could  prove  an  alibi?  Is  it  likely  that 
be  would  detail  for  the  service  his  own 
tehsUdars,  Uiansamab»  and  cook?    AH  the 


prisoners,  with  one  exception,  are  Mohesh's 
servants  and  dependants — not  merely  ryots, 
but  personal  servants. 

Were  the  evidence  for  the  prosecution 
stronger  than  it  is,  and  not  forgetting  that 
the  story  for  the  defence  is,  in  my  judgment, 
absolutely  false,  still,  looking  at  this  evi- 
dence in  the  light  of  Indian  experience,  I 
should  never  be  able  to  convince  myself  that 
it  was  true.  I  have  given  careful  and  earn- 
est thou<;ht  to  this  case.  I  have  read  the 
evidence  over  and  over  again,  and  come  to 
an  unhesitating  opinion  that  it  is  so  improba- 
ble, so  utterly  opposcvi  to  all  experience 
of  native  habits  and  customs,  so  irreconcil- 
able with  every  possible  deduction,  that  no 
conviction  can  safely  be  based  upon  it. 

And  it  is  impossible,  in  my  opinion,  to 
separate  the  prisoners  Nos.  3  to  10  from 
the  Baboos.  They  are,  as  I  said  before, 
all  of  them  (one  perhaps  excepted — I  say 
perhaps,  for  the  record  does  not  clearly 
show  that  he  too  is  not  also  a  dependant) 
the  Baboos'  employees  and  personal  domes- 
tics. That  they  would  or  could  have  taken 
part  in  an  attack  like  the  one  now  un- 
der consideration  without  their  master's  per- 
mission, is  not  lo  be  believed.  If  they  are 
guilty,  Mohesh  is  guilty  also.  If  Mohesh  is 
innocent,  they  are  equally  entitled  to  an 
acquittal. 

For  the  above  reasons,  I  would  acquit  all 
the  prisoners. 

But  I  think  it  right  to  say  a  few  words 
on  what  I  have  above  called  the  third  hypo- 
thesis, inasmuch  as,  after  the  serious  charge 
made  by  the  prisoners  against  the  factory, 
it  may  be  as  well  to  record  an  opinion,  so 
far  as  the  evidence  enables  me  to  do  so,  as  to 
what  was  the  real  nature  of  the  attack  upon 
Mr.  Meares. 

Now,  it  is  admitted  that  Mr.  Meares  was 
personally  obnoxious  to  many  people;  that 
he.  had  received  threatening  notices  ;  that  his 
own  servants  had  told  him  that  he  ran  the 
chance  of  being  assaulted.  He  admits  himself 
that  he  expected  a  difficulty  on  the  morning 
of  the  occurrence,  and  was  astonished  at 
finding  the  fields  intact.  My  opinion  is 
that,  had  Mr.  Meares  gone  to  these  fields 
an  hour  or  two  later,  his  prognostications 
would  have  been  verified,  and  that  he 
would  have  received  there  the  beating 
he  afterwards  underwent  in  the  village.  It 
would  seem  to  me  that  the  ryots  (I  may 
observe  here  that  Mohesh  is  nowhere  said 
to  have  had  any  concern  with  the  land  in 
question)  were  determined* to  prevent  the 
sowing  of  their  fields  with  indigo,  and  to 
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sow  another  crop  in  ihem  ;  and  that  they 
had  collected  at  Doorgapore  on  the  morning 
in  question  to  carry  out  their  plan  —  a  plan 
Mr.  Meares  himself  admits  to  have  heard 
of  —  and  that  Kashishur,  seeing  their  deter- 
mination, and  seeing  also  that  his  master 
was  making  his  way  towards  the  village, 
went  out  to  try  and  turn  him  back.  Mr. 
Meares  naturally  enough  refused  to  be  inti- 
midated, went  on,  and  was  attacked,  as  stated, 
by  the  ryots  who  were  opposed  to  his  taking 
the  fields  in  qaestion  for  indigo. 

There  was  no  motive  on  Mohesh's  part 
to  make  this  attack.  He  had  nothing  to  do 
with  the  lands  ;  and  though  he  might  not  have 


been,  and  no  doubt  was.  not  sorry  to  see  his 
enemy's  discomfiture,  he  would  have  taken 
very  different  steps  to  secure  ihe  same  end. 
Had  Mohesh  determined  to  have  Mr.  Meares 
assaulted,  the  attack  would  have  taken  place 
far  enough  from  his  own  vitlage,  and  wonld 
have  been  carried  out  with  the  help  of  hired 
laitials,  and  not  by  the  hands  of  his  own 
servants. 

This  then  was,  in  my  opinion,  the  real 
cause  of  the  assault,  and  I  do  not  believe*  nor 
is  there  any  reliable  evidence  to  support  the 
fact,  that  it  was  in  any  way  abetted  by 
Mohesh  and  Madhub,  or  carried  out  by  any  of 
the  prisoners. 
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The  30th  January  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Cheating:  and  false  personation  of  Public 

Servant 

Queen  versus  Sadanund  Doss  alias  Sona 

Biswas. 

Committed  by  the  Assistant  Magistrate  of  Suh- 
Division  Jayporet  and  tried  by  the  Sessions 
JudgeofCuttackt  on  a  charge  of  Cheating^  &c. 

The  prisoner  -having  passed  himself  off  as  a  Police 
Officer,  and  cheated  several  villagers  out  of  money,  was 
held  guilty  of  cheating,  and  falsely  personating  a  public 
servant. 

The  prisoner  has  been  convicted  of  cheat- 
ing, Section  420  of  the  Indian  Penal  Code ; 
and  of  personating  a  public  servant,  Section 
170.  The  sentence  passed  is  rigorous  im- 
prisonment for  one  year  for  each  oflFence. 

The  prisoner,  pretending  to  hold  the  office 
of  head  constable  of  police,  and  under  color 
of  such  pretended  office,  went  to  some  of  the 
[Villages  in  #the  sub-division  of  Jaypore. 
'he  villagers  were  summoned  and  repri- 
manded as  to  the  state  of  the  roads ;  a  small 
fee  was  extorted  from  several  of  the  vilia- 
fgers;  and  the  prfsoner's  gains  would  have 
been  much  more  had  it  not  been  for  the  un- 
timely arrival  of  the  real  Police  Officer,  who 
exposed  the  prisoner's  assumed  character. 

There  is  ample  evidence  to  prove  that  the 
prisoner,  passing  himself  off  as  a  Police 
Officer,  cheated  several  of  the  villagers  out 
of  several  sums  of  money.  The  act  com- 
mitted by  the  prisoner  had  relation  to  the 
office  which  he  pretended  to  hold,  for  Police 
Officers  are  often  deputed  to  enquire  into 
matters  of  this  description ;  the  ryots  were 
deceived,  and  fraudulently  induced  to  pan 
with  their  money.  The  prisoner  is,  there- 
fore, guilty  of  cheating  and  falsely  personat 
ing  a  public  servant. 

I  confirm  the  sentence,  and  reject  thi> 
appeal. 


The  30th  January  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 


Grieyons  Hurt— House  Trespass. 

Queen  versus  Bassoo  Rannah. 

Committed  by  the  Deputy  Ma^strate  of  Sub- 
Division  Khoordah,  and  tried  by  the  Sessions 
Judge  of  Cuttackt  on  a  charge  of  Grievous 
Hurt,  &c. 

The  prisoner  entered  a  house  for  the  purpose  of  com- 
mitting an  assault,  and,  in  carrying  out  that  intention, 
caused  grievous  hurt.  In  convicting  and  punishing 
him  for  the  substantive  offence  (grievous  hurt) — Hbld' 
that  it  was  not  necessary  to  psus  a  separate  sentence  for 
the  offence  of  house-trespass. 


Mr.  Justice  Kemp, — ^This  prisoner  has 
been  convicted  of  two  offences— ^/frj/,  volun- 
tarily causing  grievous  hurt.  Section  325 
of  the  Indian  Penal  Code ;  and,  second,  com- 
mitting house-trespass  in  order  to  the  com- 
mitting of  an  offence  punishable  with  impri- 
sonment, Section  451. 

It  is  clearly  proved  that  the  prisoner  and 
another  were  squabbling  with  the  husband 
and  son  of  the  witness,  Musst.  Mookta,  at 
the  door  of  the  house.  This  witness  from 
ii'side  remonstrated  and  abused  the  prisoner; 
the  prisoner  then  went  inside  the  house, 
pulled  the  witness  out  by  the  hair  of  her 
bead,  threw  her  down,  and  stamped  upon  her 
chest  and  abdomen.  The  woman  was  17 
days  in  hospital,  during  three  days  of  which 
the  Medical  Officer  deposes  that  her  life  was 
in  danger.  The  woman  alleges  that  the  in- 
juries she  received  caused  a  miscarriage ;  but 
this  is  not  clearly  established.  As  the  life 
of  the  woman  was  endangered,  tBe  hurt 
comes  under  the  eighth  head  of  the  hurts 
which  are  describe!  as  grievous,  and  the 
sentence  passed  under  Section  325  may 
stand ;  but  I  think  the  sentence  of  imprison- 
ment for  six  months  in  addition,  awarded 
under  Section  451,  should  be  remitted.  The 
prisoner  has  been  convicted  and  punished 
of  the  substantive  offence.  The  mere  enter- 
ing the  house  for  the  purpose  of  carrying  out 
his  intention  of  assaulting  the  woman  does 
not  appear  to  me  to  call  for  a  separate 
sentence.  The  papers  must  be  submitted  to 
Mr.  Justice  Glover. 

Mr,  Justice  Glover. — ^I  concur. 
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The  3rd  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Forgery — Committal. 

Queen  versus  Dwarkanath  Bose. 

Committed  by  the  Deputy  Magistrate  of  Jehana- 
bad,  and  tried  by  the  Sessions  Judge  ofHoogh^ 
ly,  on  a  charge  of  Forgery. 

A  Deputy  Magistrate  cannot  commit  a  person  for 
forgery  unoer  Section  170  of  the  Code  of  Criminal 
Procedure,  when  the  Civil  Court  has  sanctioned  the  pri- 
soner's committal  under  Section  169,  unless  with  the 
express  sanction  of  that  Court. 

This  case  has  been  referred  to  this  Court 
under  the  following  circumstances : — 

Certain  parties,  defendants  in  a  civil  suit, 
pleaded  in  their  answer  that  the  money  claim- 
d  by  the  plaintiff  had  been  paid  by  their 
ather,  and,  in  support-  of  their  assertion, 
roduced  a  receipt.  The  Principal  Sudder 
meen,  before  whom  this  case  went  in  ap- 
eal,  held  that  the  receipt  was  a  forgery,  and 
ave  the  plaintiff  permission  to  institute  a 
riminal  charge  against  the  defendant  under 
ection  169  of  the  Code  of  Criminal  Pro- 
cedure. 

This  section  refers  to  offences  against 
Public  Justice  described  in  Sections  193  to 
196,  199,  200,  205,  211,  and  228. 

The  Deputy  Magistrate  committed  the  pri- 
soners to  the  Sessions  under  Sections  467 
and  471  of  the  Penal  Code,  referable  to  Sec- 
tion 170  of  the  Code  of  Criminal  Procedure. 

The  Judge  holds  that  the  Deputy  Magis- 
trate had  no  right  to  make  this  commitment, 
the  Civil  Court  having  only  sanctioned  a  com- 
mitment under  Section  169,  and  not  under 
Section  170. 

We  think  that  the  commitment  must  be 
annulled.  The  Civil  Court  gave  its  sanc- 
tion to  the  defendants  being  charged  with  an 
offence  referable  to  Secuon  169  of  the  Code 
ofCriminal  Procedure.  The  Deputy  Magis- 
trate, instead  of  carrying  out  these  instruc- 
tions, committed  the  parties  under  Sections 
467  and  471  of  the  Code,  which  are  refer- 
able (Section  407  including  Section  463)  to 
Section  170  of  the  Code  of  Criminal  Proce- 
dure, for  'which  he  bad  no  sanction. 

Vol  II, 


Supposing  the  facts  of  this  case  to  be 
true,  no  doubt  the  defendant  might  have  been 
convicted  under  either  of  these  sections ;  but, 
as  the  Civil  Court  chose  to  sanction  a  com- 
mittal under  one  of  them  only,  the  Deputy 
Magistrate,  we  conceive,  was  not  authorized 
to  commit  the  case  under  the  other. 

We,  therefore,  quash  his  commitment,  and 
direct  him  to  recommit  the  parties  in  accord- 
ance with  the  sanction  already  given  by  the 
Civil  Court,  or  if  he  think  necessary  to  apply 
to  that  Court  under  Section  170. 


The  3rd  February  1865. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Award  of  possession  under  Section  3x8  of 
the  Code  of  Criminal  Procednre. 

Queen  versus  Runjeet  Molla. 

Committed  by  the  Officiating  Joint  Magistrate ^ 
and  tried  by  the  Sessions  Judge  of  Rajshahye, 
on  a  charge  of  Criminal  Trespass, 

A  Joint  Magistrate  cannot  award  poMession  under 
Section  318  of  the  Code  of  Criminal  Procedure  without 
making  a  formal  enquiry. 

The  only  point  on  which  this  reference  is 
made  to  the  Court  is,  wWher  the  Joint 
Magistrate  was  justified  in  awarding  posses- 
sion to  Durbaso  under  Section  318  of  the 
Code  of  Criminal  Procedure  without  making 
the  formal  enquiry  prescribed  by  law. 

We  think  that  he  was  not  justified,  but 
was  bound,  under  the  section  above  quoted, 
to  record  a  proceeding,  stating  his  grounds 
for  being  satisfied  that  a  breach  of  the  peace 
was  likely  to  occur  in  consequence  of  the 
dispute,  and  then  to  call  upon  the  parties 
concerned  to  attend  and  prove  the  fact  of 
their  actual  possession. 

This  the  Joint  Magistrate  did  not  do,  but 
decided  the  question  of  possession  in  Dur* 
baso's  favor  without  the  previous  enquiry 
which  the  law  holds  to  be  necessary. 

We,  therefore,  annul  his  order,  and  direct 
him  to  adjudicate  the  question  of  poswsMon 
in  a  regular  manner  under  Section  318,  should 
circumstances  render  it,  in  kis  opinion,  still 
necessary  to  do  so. 
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The  3rd  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Grievous  Hurt  (Punishment  for). 

Queen  versus  Sharoda  Peshagur  and 
Prosunno  Peshagur. 

Tried  by  the  Officiating  Sessions  Judge  of  Jes- 
sore   on   a   charge    of  voluntarily    causing 
■  Grievous  Hurt. 


The  offence  of  voluntarily  causing-  g-rievous  hurt  is 
punishable,  not  by  fine  alone,  but  by  imprisonment,  the 
offender  being-  also  liable  to  fine. 

The  sentence  of  fine  upon  these  prisoners 
by  the  Sessions  Judge  of  Jessore  is  illegal. 

The  prisoners  have  been  convici'»d  of 
voluntarily  causing  grievous  hurt.  The  pun- 
ishment for  such  an  offence  is  imprisonment 
of  either  description  for  a  term  which  may 
extend  to  seven  years  and  a  fine,  not  or  a 
fine  {see  Section  325  of  the  Indian  Penal 
Code).  Acting  as  a  Court  of  Revision  under 
Section  405  of  the  Code  of  Criminal  Proce- 
dure, we  annul  the  sentence  passed  by  the 
Sessions  Judge. 

It  appears  that  the  two  prisoners  and  the 
injured  woman  are  prostitutes;  the  three  got 
drunk  together  and  then  quarrelled.    The  wit- 
ness, J  ugut  Mohinee,  was  beaten  by  the  two 
prisoners;  they  also  stamped  upon  her'chesi 
and  abdomen.     The  Medical  Officer  deposes 
that  the  woman  suffered  much  pain,  and  was 
so  much  injured  in  the  abdomen  that  her 
-life  was  despaired  of;  the  offence  falls  within 
Heading  8th,  Section  325  of  the  Indian  Penal 
Code,  and  we  pass  a  sentence  of  one  year's 
rigorous  imprisonment  on  each  of  the  pri- 
soners. ^ 


The  3rd  February  1865. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

^^^^^f  Magistrate  for  removal  and  recon- 
stnictionof  roof-drains-Public  NuSancw. 

Queen  versus  Shabuckram  Bukoolee 
and  another. 
Vommitied  by  the  Deputy  Magistrate,  and  tried 
by  the  Sessions  Judge  ofHooghly,  on  a  charge 
of  Disobedience  of  Orders. 

Before  a  person  canr  be  legally  punished  for  refusal 
to  remove  and  re-constnict  roof^rains    ^^aIZ^JV^I 
to  be  Uken  whether  the  party  hasli^l^beyef^^^^^^^ 
trates  order,  and  that  sucb  <fi8obediencc>,as  proS 
or  18  hkely  to  produce,  harm,  .        proaucea. 


g«<jre.— Whether  such  an  order  under  Section  nd  * 
the  Code  of  Criminal  Procedure  is  legal,  as  that  Sec- 
tion refers  to  public  nuisances. 

This  case  has  been  referred  under  the 
provisions  of  Section  434  of  the  Code  of 
Criminal  Procedure  by  the  Sessions  Judge  rf 
Hooghly. 

It  appears  that  the  plaintiff  obtained  aa 
order  from  the  Magistrate  enjoining  the  op- 
posite   party    not   to   repeat    or  continue  t 
public  nuisance  under  Section  63  of  the  Code 
of  Criminal  Procedure.   This  order  was  pass- 
ed on  6ih  Sepiember  1862.      The  opposiie 
party  sued  to  set  aside  this  order;  but  tbcf 
were  unsuccessful.     In  September  1864,  the 
order  was  repeated,  and  the  opposite  party 
were  directed   to  remove  the  roof-drains  od 
the  eastern  side  of  their  hotfse,  and  ro  re-con- 
struct  them  in  such  a  manner  as  not  to  injurci 
or  inconvenience  any  party.  . 

The  Deputy  Magistrate,  holding  (hat  th< 
opposite  party  had  been  guilty  of  disobedience 
of  this  order,  has  fined  them  10  rupees,  and] 
in  default  of  payment,  to  ten  days'  simple 
imprisonment. 

We  think  with  the  Judge  that,  before  th 
opposite  party  could,  be  legally  punishe 
some  evidence  ought  to  have  been  taken  th 
they  have  disobeyed  the  orders  of  the  Magi 
trate,  and  that  such  disobedience  produce 
or  was  likely  to  produce,  harm  {see  Explan 
tion  to  Section  158  of  the  Indian  Pena 
Code).  Now,  we  find  that  an  ameen  wa« 
deputed  to  enquire  into  the  matter;  he  sub- 
mitted a  report  and  sketch  of  the  house; 
from  his  enquiries  it  is  very  clear  that  the 
opposite  party  have  constructed  puckah  pipes 
down  the  side  of  their  house,  through  which 
the  water  from  the  roof  passes  into  a  small 
drain  running  alon^  the  side  of  the  road,  and 
that  no  injury  is  done  to  any  body  by  this 
arrangement.  We  are  also  very '  doubtful 
whether  the  order  under  Section  63  was 
legal,  inasmuch  as  that  section  refers  to  pub- 
lic nuisances.  In  this  case,  there  has.  at  no 
time,  been  any  objection,  annoyance,  or  iniurr 
to  the  public.  ^ 

We  annul  the  sentence  passed  by  the  De- 
puty Magistrate,  and  direct  that  the  fine  be 
refunded  to  the  opposite  party. 


The  3rd  February  1865. 

Presents 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Attachment  of  land  under  SectionX  Act 
IV.  of  i840-.Withdrawal  ot 
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Queen  versus  Lalla  Hurree  Hur  Pershad  and 

others. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Beerbhoom,  on  a  charge  of 
Breach  of  the  Peace, 

An  attachment  of  land  under  Section  3,  Act  IV.  of 
1*^40,  can  only  be  withdrawn  by  the  officer  who  attached 
the  property. 

Read  a  reference  from  the  Sessions  Judge 
of  Beerbhoom,  dated  loih  January  1865. 

It  appears  that,  on  the  31st  May  1864, 
the  Magistrate  of  Beerbhoom,  under  Section 
4,  Act  IV.  of  1840,  ordered  an  enquiry  with 
regard  to  certain  property  in  Deoghur,  which 
was  then  a  sub-division  of  the  said  district. 

The  Deputy  Magistrate  of  Deoghur, 
within  whose  jurisdiction  the  property  was 
situated,  attached  the  lands  under  Section  3 
of  the  aforesaid  Act,  It  has  now  been  decid- 
ed by  the  High  Court  that  the  proprietary 
title  is  vested  in  Hoobnarain  Singh,  who  ap- 
plied to  the  Magistrate  of  Beerbhoom  to 
withdraw  the  attachment,  to  put  him  into 
^possession,  and  to  direct  the  Collector  to 
lake  over  to  him  the  mesne-profits. 

The  Magistrate  of  Beerbhoom  ordered  the 
Lttachment  to  be  withdrawn,  and  the  collec- 
tions to  be  refunded  to  Hoobnarain  Singh. 

The  Judge  holds  that  the  order  is  illegal, 
inasmuch  as  the  attaching  officer  was  the 
Deputy  Magistrate  of  Deoghur,  which  sub- 
division has  since  been  incorporated  with 
the  Sonthal  Pergunnahs ;  and,  further,  that 
the  Magistrate  of  Beerbhoom  has  no  juris- 
diction. 

We  think  that  the  Judge  is  right ;  the  ap- 
plication must  be  made  to  the  Deputy  Ma- 
gistrate of  Deoghur,  the  officer  who  attach- 
ed the  property. 


The  4th  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges, 

Murder  (by  supposed  insane  person). 

Queen  versus  Arzao  Bebee. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Chit ta gong,  on  a  charge  of 
Murder » 

The  prisooer  was  convictediOf  murder,  and  sentenc- 
td  to  death.     But,    before  c6nfirninsf   the  scnteace« 


as  doubts  were  entertained  of  her  sanity,  the  case 
was  referred  to  the  Sessions  Judge  with  instructions  for 
further  enquiry. 

The  prisoner  has  been  convicted  of  murder 
under  Section  302  of  the  Indian  Penal  Code. 
The  Sessions  Judge  of  Chitiagong  has  passed 
sentence  of  death,  subject  to  the  confirmation 
of  this  Court. 

The  prisoner  pleaded  guilty,  both  before 
the  Magistrate  and  the  Sessions  Judge. 
This  plea  was  recorded  in  the  Sessions 
Court,  and  she  was  convicted  without  taking 
the  evidence  for  the  prosecution.  This  pro- 
cedure was  strictly  legal  under  the  provi- 
sions of  Section  362  of  the  Code  of  Crimi- 
nal Procedure. 

We  have  read  and  considered  the  evidence 
before  the  Magistrate.  The  very  peculiar 
circumstances  attending  the  murder,  taken 
wiih  the  fact  that  the  prisoner  was  sent  in 
by  the  Police,  about  a  year  before  the  occur- 
rence of  the  present  crime,  as  a  person  of 
unsound  mind,  induce  us  to  hesitate  passing 
any  sentence  at  all,  much  less  an  irrevocable 
one,  until  we  are  fully  satisfied  that  the  pri- 
soner was  of  sane  mind,  and  consequently 
a  responsible  agent  when  she  committed  the 
crime  with  which  she  is  charged  ;  aisd  for  the 
purpose  of  clearing  up  this  doubt,  we  return 
I  he  papers  connected  with  the  trial  to  the 
Sessions  Judge.  He  is  requested  to  examine 
the  whole  of  the  witnesses  in  the  presence 
of  the  Civil  Surgeon.  That  officer  must  be 
directed  to  visit  and  watch  the  prisoner  for 
a  period  not  less  than  one  month,  and  to  sub- 
mit a  report,  which  must  be  verified,  of  the 
result  of  the  enquiries  and  observations. 
The  Sessions  Judge  is  at  liberty  to  take  any 
further  evidence  he  may  deem  proper,  with 
reference  to  the  state  of  the  prisoner's  mind 
when  she  committed  the  crime  with  which 
she  is  charged.  The  whole  of  the  evidence 
thus  obtained,  with  the  Judge's  opinion,  must 
be  submitted  for  the  final  order  of  this 
Court. 


The  6*  February  1864. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Grievous  Hurt  (Punishment  for). 

Queen  versus  Menazoodin  and  Hefazoodin. 


S4 


Criminal 


THE  WKKKLY  REPORTKK. 


Rulings. 


[Vol.  n. 


Tried  by  the  Sessions  Judge  of  Jessore  on  a 

charge  of  Grievous  Hurt, 

The  offence  of  causing  grievous  hurt  is  punishable 
by  imprisonment  and  fine,  and  not  imprisonment  or  fine. 

These  prisoners  were  convicted  by  the 
Sessions  Judge  of  Jessore  of  causing  grievous 
hurt.  Section  325  of  the  Indian  Penal  Code. 
The  sentence  passed  was  each  to  pay  a  fine 
of  fifty  rupees,  or,  in  default  of  payment,  to 
suffer  three  months'  rigorous  imprisonment. 

The  proceedings  of  this  case  were  called 
for    by    Mr.    Justice  Trevor,  on   a  review 


of     the    Abstract    Statement    of     Sessions 
trials. 

The  sentence  is  clearly  illegal.  The  oflFencc 
of  causing  grievous  hurt  is  punishable  by 
imprisonment  and  fine,  and  not  by  imprison- 
ment or  fine.  Under  Section  405  of  ihc 
Code  of  Criminal  Procedure,  we  reverse  the 
sentence ;  and  taking  into  consideration  the 
facts  of  the  case,  and  the  circumstance  that 
the  witness  Saduloolla's  arm  was  fractured, 
we  sentence  the  prisoner  to  two  years*  rigor- 
ous imprisonment. 


I 


rsT 


1865.] 


Criminal 


THE   WEEKLY   REPORTER. 


Rulings, 


35 


The  14th  February  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Adultery — Enticing  or  taking  away  married 

woman* 

Queen  versus  Pochun  Chung. 

Committed  by  the  Deputy  Magistrate,  and  tried 
by  the  Sessions  Judge  of  Sylhet,  on  a  charge 
of  Adultery^  &c, 

A  person  convicted  of  adultery  under  Section  497  of  the 
Penal  Code  need  not  be  convicted  also  under  Section 
498  ;  far  less  where  there  is  no  taking  or  enticing  away 
of  the  woman. 

Mr,  Justice  Glover, — That  the  prisoner 
committed  adultery  with  the  woman  Hurree, 
ihe  wife  of  Gokool,  is,  I  consider,  proved. 
The  evidence  is  quite  clear  as  to  the  woman's 
having  gone  to  live  with  the  prisoner;  and 
from  the  prisoner's  own  statement  to  a 
number  of  persons  who  have  deposed  in  this 
case  that  he  had  married  Hurree,  it  may  be 
fairly  presumed,  as  stated  by  the  witness 
Joba,  that  cohabitation  took  place  as  admit- 
ted by  both  parties  to  the  Deputy  Magistrate, 
though  denied  at  the  Sessions.  But  I  do  not 
think  that  it  is  either  necessary  or  proper  to 
convict  the  prisoner  under  both  Section  497 
and  Section  498.  The  former  provides  for 
adultery  of  which  he  has  been  found  guilty ; 
the  other  for  "  enticing  "  for  the  purpose  of 
illicit  intercourse — a  charge  which,  even  if 
proved,  would  seem  under  the  circumstances 
of  the  present  case  to  be  included  in  the 
more  serious  crime.  I  say  "  even  if  proved," 
because  the  woman  herself  declares  that, 
being  deserted  by  her  husband,  she  went  to 
the  prisoner's  house  of  her  own  accord. 

I  would,  therefore,  annul  the  conviction 
under  Section  498. 

And  with  reference  to  the  circumstances 
detailed  in  evidence,  the  desertion  of  her 
husband,  the  desire  of  the  prisoner  to  marry 
the  woman,  and  the  very  loose  way  in  which 
marriages  are  conducted  amongst  persons  of 
the  prisoner's  caste,  and  which  give  a  certain 
color  of  probability  to  his  statement  that  he 
had  married  her  without  the  intervention  of 
a  priest,  I  think  that  the  sentence  of  two 
years'  rigorous  imprisonment  is  too  severe. 
In  apportioning  punishment,  we  must  take 


into  consideration  the  status  of  the  parties. 
The  present  offence  which  w^ould  be  a  serious 
one  amongst  educated  people  is  reduced 
considerably  by  the  fact  that  the  accused 
is  a  iow-caste  half-savage  barbarian,  with 
scarce  an  idea  that  he  has  been  doing  wrong 
at  all. 

I    would   reduce   the  punishment   to  six 
months'  rigorous  imprisonment. 

The  papers  must  be  laid  before  my  col- 
league, Mr.  Justice  Kemp. 

.  Mr,  Justice  Kemp, — All  the  parties  in 
this  case  are  Chundals,  the  very  lowest  caste 
amongst  the  Hindoos. 

The  witness  No.  i,  Gokool,  left  his  wife 
Hurree,  and  went  to  Cachar  in  search  of 
service.  The  woman  appears  to  have  been 
wholly  unprovided  for.  She  went  to  the  house 
of  the  prisoner  of  her  own  accord,  and 
cohabited  with  him.  It  was  given  out  to  the 
neighbours  and  to  men  of  the  prisoner's  caste 
that  she  was  his  wife.  I  do  not  find  that 
the  prisoner  attempted  to  set  up  a  marriage 
in  his  defence  before  the  Sessions  Judge. 
It  is  clearly  proved  that  Hurree  was  married 
to  the  witness  Gokool.  It  is  also  in  my 
opinion  established  that  the  prisoner  had 
sexual  intercourse  with  Hurree,  and  that  he 
knew  that  she  was  the  wife  of  Gokool.  There 
was  no  consent  or  connivance  on  the  part  of 
the  husband  ;  and  as  the  charge  was  institut- 
ed on  the  part  of  the  husband,  the  offence  of 
adultery  is  made  out  against  the  prisoner 
under  Section  497.  The  Judge  was  certainly 
wrong  in  convicting  under  Section  498,  for 
there  was  no  taking  or  enticing  away  of  the 
woman,  and,  considering  all  the  circumstances 
of  the  case,  I  think  that  the  sentence  proposed 
by  my  learned  colleague  is  a  proper  one. 


The  17th  February  1865. 
Present : 

■ 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 

Judges, 

Defamation— Low  caste  of  prosecutor. 

Queen  versus  Nobin  Dome,  Sec. 

Committed  by  the  Deputy  Magistrate^  and  tried 
by  the  Sessions  Judge  of  Beerbhoom,  on  a 
ch a rge  of  Defama tio n . 

A  false  accusation  not  made  in  ^ood  faith  renders  the 
party  making  it  liable  to  be  charged  with  defamation. 
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The  fact  that  the  complainant  is  a  man  of  low  caste, 
will  not  debar  him  from  prosecutingf  for  defamation  on 
his  being"  falsely  charged  with  theft. 

The  Deputy  Magistrate's  order,  under  Sec- 
tion 67  of  the  Code  of  Criminal  Procedure, 
dismissing  the  complaint,  is  aliogether  erro- 
neous. The  prosecutor,  says  the  Deputy 
Magistrate,  is  a  low  man,  and  the  accusa- 
tion was  theft  of  a  goat ;  and  that  such  an 
accusation  against  such  a  man  was  a  harm 
under  Section  95  of  the  Penal  Code,  and  not 
an  offence.  The  Deputy  Magistrate  has,  there- 
fore, dismissed  the  complaint  under  Section  67 
of  the  Code  of  Criminal  Procedure. 

The  false  accusation  was  one  against  the 
moral  character  of  the  prosecutor,  defama- 
tory in  its  nature,  and  presumably  made  with 
knowledge  and  intent  to  harm  or  injure  the 
prosecutor,  and,  unless  shown  to  have  been 
made  in  good  faith,  renders  the  party  mak- 
ing it  liable  to  be  charged  with  the  offence 
of  defalcation.  The  fact  that  the  complain- 
ant was  a  low  man,  or  a  man  of  low  caste, 
will  certainly  not  debar  him  from  prose- 
cuting for  defamation  on  his  being  falsely 
charged  with  theft,  and  the  Court  is  surpris- 
ed to  find  the  Deputy  Magistrate,  who  was 
formerly  a  Law  Officer,  ignorant  of  the  ele- 
mentary fact  that  all  persons  are  equal  in 
the  eye  of  the  law.  We  remit  the  case  to 
the  Magistrate  through  the  Judge  for  a  full 
investigation  of  the  case. 


The  20th  Februayr  1865. 

Present  : 
TRe  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Nuisance — Obstruction  of  private  path — No- 
tice to  opposite  party. 

Queen  vursus  Janokenaih  Bhuttacharjee. 
Committed  by  the  Deputy  Magistrate^  and  tried 
by  the  Sessions  Judge  ofTipperah ,  on  a  charge 
of  Obstructing  a  Thoroughfare, 

The  obstruction  of  a  private  path  is  not  a  nuisance 
under  Section  so**,  Code  of  Criminal  Proced«irc. 

Before  issue  of  order  by  a  Deputy  Mag-istrate  for  the 
removal  of  a  nuisance,  the  opposite  party  should  be 
called  upon  to  show  cause  why  the  order  should  not  be 
enforced. 

This  case  has  been  referred  by  the  Oflli- 
cialing  Sessions  Judge  of  Tipperah,  as  he 
is  of  opinion  that  the  order  of  the  Deputy 
Magistrate  is  illegal. 

It  appears  that  one  Janokenath  Bhutta- 
charjee complained  that  the  path  leading  10 
and  from  his  house  had  been  closed  by  the 


opposite  party  ;  he  asked  the  Deputy  M^s- 
traie  to  interfere  under  Section  308  of  the 
Code  of  Criminal  Procedure.  The  Deputy 
Magistrate  took  the  deposition  of  the  com- 
plainant, and  passed  the  following  order — 
"  Let  an  order  be  passed  to  enquire  into  the 
circumstances  of  this  case*;  and  further  it  is 
ordered  that,  if  the  path  is  really  closed,  it 
must  be  re-opened." 

The  police,  acting  on  this  order,  and  find- 
ing, as  it  is  stated,  that  a  mat  fence  had  been 
placed  across  the  path,  removed  the  obstruc- 
tion.^ 

The  opposite  party  appealed  to  the  Judge, 
who  has  submitted  the  proceedings  under 
Section  434  of  Act  XXV.  of  1861,  being  of 
opinion  that  the  Deputy  Magistrate's  order  is 
illegal,  as  no  notice  was  issued  upon  the  op- 
posite party  to  show  cause  why  the  order 
should  not  be  enforced. 

The  nuisance  complained  of  in  this  in- 
stance does  not  come  under  Section  308  at 
all,  for  the  path,  which  the  plaintiff  wishes 
to  have  opened,  is  not  a  thoroughfare  or 
public  place,  but  a  private  path  leading  from 
the  house  of  the  plaintiff  to  the  main  vil- 
lage thoroughfare.  The  Deputy  Magistrate 
therefore  was  altogether  wrong  in  proceed- 
ing under  this  section.  We  reverse  his 
order.  The  plaintiff  must  seek  his  remedy 
in  the  Civil  Court. 


The  22nd  Februar}'  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A,  Glover, 

Judges, 

Defamation  (No  distinction  between  written 

and  spoken). 

Queen  versus  Mohunt  Pursoram  Doss. 

Committed  by  the  Join  t  Magistrate ^  and  triedhy 
the  Sessions  Judge  of  Tirhoot,  on  a  charge 
of  Defa  mat  ion. 

The  Penal  Code  makes  no  distinction  between  writtea 
and  spoken  defamation. 

On  the  motion  of  Mr.  Allan,  pleader  for 
the  prisoner,  and  as  the  case  was  a  novel 
one,  we  called  for  the  record  of  the  trial  un- 
der the  provisions  of  Section  405  of  the  Code 
of  Criminal  Procedure,  for  the  purpose  of 
satisfying  ourselves  as  to  the  legality  of  the 
conviction  and  sentence.  It  appears  that 
Mr.  Mclver,  a  Tirhoot  Indigo  Planter, 
charged  the  prisoner  and  others  with  the 
offence  of  riot.  The  Judge,  while  he  admit- 
ted the  factum  of  the  riot,   doubted  the  evi- 
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dence  in  the  matter  of  ihe  identification  of 
the  prisoner  and  his  dependants,  and  acquit- 
ted them.  In  the  course  of  the  preliminary 
enquiries  into  the  said  case,  conducted  by 
the  police,  the  prisoner  made  use  of  certain 
words  with  reference  to  Mr.  Mclver,  which, 
on  the  prosecution  by  that  gentleman  under 
the  provisions  of  Section  500,  have  been 
held  by  the  Magistrate  and  the  Sessions 
Judge  in  appeal  to  amount  to  defamation 
as  defined  in  the  Indian  Penal  Code.  The 
sentence  passed  on  the  prisoner  is  six  months' 
simple  imprisonment,  and  a  fine  of  Rs.  100 ; 
in  default  of  payment  of  the  fine,  further  im- 
prisonment for  three  months. 

The  words  used  were  in  reply  to  a  remark 
by  the  Sub-Inspector  who  enquired  into  the 
riot  case.  That  officer  observed  that  Mr. 
Mclver  would  hardly  have  brought  a  false 
charge  against  the  prisoner.  The  prisoner 
then  made  use  of  the  following  language — 
"  He  (1.  tf.,  Mr.  Mclver)  has  burnt  down  ten 
villages  in  the  factory  from  which  he  has 
come,  and  he  will  do  the  same  here."  The 
prisoner,  though  he  denies  making  use  of 
these  precise  words,  admits  that  he  said  : — 
**  When  you  were  at  Ilmusnugger,  you  burnt 
the  refuse  of  the  Indigo  stalks,  and  then 
accused  Mirian  Khan  and  others  of  having 

done  so." 

The  Judge  finds  that  he  made  use  of  the 
first  speech,  but,  for  the  sake  of  argument, 
observes  that,  even  taking  the  speech  to 
have  been  as  admitted  by  the  prisoner,  the 
offence  of  defamation  was  equally  made  out, 
and  there  can,  we  think,  be  no  doubt  that 
both  speeches  are  defamatory.  As  the  sen- 
tence, though  perhaps  severe,  is  not  illegal. 
the  Court  has  only  to  consider  whether  the 
conviction  is  legal  or  not. 


Defamation,  as  defined  by  the  Penal 
Code,  consists  in  an  injury  to  the  reputation, 
and  no  distinction  is  made  between  written 
and  spoken  defamation.  Mr.  Mclver  has 
lately  commenced  Indigo  speculations  in 
Tirhoot,  and,  at  the  time  the  defamatory 
words  were  used,  he  was  building  a  factory. 
It  is  very  clear  that  such  a  speech  in  the 
presence  of  a  large  assembly  of  ryots,  who 
were  concerned  either  as  witnesses  or  parties 
to  the  alleged  case  of  riot,  was  calculated 
to  injure  Mr.  Mclver's  reputation  as  an 
Indigo  Planter;  and,  further,  the  prisoner 
must  have  well  known  that  his  defamatory 
speech  was  likely  to  injure  that  gentleman's 
reputation.  The  imputation  was  not  made 
in  good  faith,  nor  was  it  necessary  for  the 
protection  of  the  interests  of  the  party  mak- 
ing it.  It  does  not,  therefore,  fall  under 
the  9th  exception  to  Section  499  of  the  Penal 
Code. 

Mr.  Allan  contends  th^t  the  principal  wit- 
ness, the  Sub-Inspector,  before  whom  the 
words  were  used,  has  not  been  examined,  and 
that,  as  he  could  give  the  best  evidence  as 
to  the  very  words  used,  no  conviction  can 
be  had  in  his  absence.  But  we  find  that  the 
Jud<re  was  satisfied,  by  the  evidence  of  Mr. 
Mclver  and  the  other  witnesses,  of  the  words 
which  were  spoken  by  the  prisoner ;  and,  as 
this  is  a  legal  finding  on  evidence,  w^e  cannot 
interfere. 

The  offence  being  defamation  within  the 
meaning  of  that  offence  as  laid  down  in  Sec- 
tion 499  of  the  Indian  Penal  Code,  and  the 
sentence  under  Seciion  500  being  a  legal  one, 
we  see  no  reason  to  exercise  any  of  the 
powers  of  revision  vested  in  us  by  the  Code 
of  Criminal  Procedure. 

The  conviction  and  sentence  must  stand. 
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The  6th  March  1865. 

« 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F,  A.  Glover, 

Judges. 

Dacotty  with  Murder. 

Queen  versus  Ruchee  Ahen. 

Committed  by  the  Joint  Magistrate  ^  and  tried  by 
the  Sessions  Judge  of  Shahabad^  on  a  charge 
of  Murder f  &c» 

When  murder  is  committed  in  the  commission  of  a 
dacoitv,  every  one  of  the  persons  concerned  in  the  dacoity 
liable  to  be  punished  with  death. 

Mr,  Justice  Kemp, — The  prisoner  was 
arraigned  on  four  charges  :  isty  murder ;  2ndy 
culpable  homicide  not  amounting  to  murder ; 
^rd,  dacoity ;  -^M,  riot. 

He  pleaded  not  guilty.  The  Judge  has 
convicted  the  prisoner  of  the  offence  of  da- 
coity, and  has  sentenced  him  to  be  trans- 
ported for  life. 

It  is  clearly  proved  that  the  prisoner  and 
others  at  night  auacked  the  Kelyan  of  the 
witness  Patul  Kooree,  since  deceased,  for 
the  purpose  of  robbing  the  grain.  Patul 
Kooree  seized  the  prisoner,  who  shouted  out 
to  his  companions  that  he  had  been  captured. 
The  prisoner  managed  to  get  away  from  the 
grasp  of  the  witness  Patul  Kooree.  The 
prisoner  then  struck  the  witness  a  blow  on 
the  head  with  a  club  to  which  an  iron  head  in 
the  shape  of  an  elongated  axe  was  attached. 

The  prisoner  and  the  other  dacoits  then 
made  off,  carrying  with  them  some  grain. 

The  witness  Patul  Kooree  was  sent  to 
the  hospital,  and  died  there  from  the  effects 
of  the  injury  received  on  the  head. 

The  Judge  observes  that  he  does  not  con- 
sider it  necessary  to  go  into  the  question 
as  to  whether  any  act  of  culpable  homicide 
amounting  or  not  amounting  to  murder  has 
been  committed  by  the  prisoner,  inasmuch  as 
the  punishment  for  dacoity  meets  any  sen- 
tence to  which  the  prisoner  might  be  liable 
on  the  graver  charge,  with  the  exception  of  a 
capital  sentence,  which  the  circumstances  of 
this  case  did  not,  in  the  Judge's  opinion,  ap- 
pear to  be  called  for. 

I  think  that  the  Judge  Is  wrong,  and 
that  he  ought  to  have  enquired  into  the 
qiie«ttOn»  inasmuch  as,  if  murder  was  com- 

VoL  II. 


mitted  in  committing  a  dacoity,  every  one 
of  the  persons  committing  such  offence 
might  be  liable  to  be  punished  with  death. 

It  appears  tD  me  that  the  prisoner  has 
been  clearly  guilty  of  the  offence  <A  murder 
committed  in  the  commission  of  the  of* 
fence  of  dacoity.  The  prisoner  had  got 
away  from  the  grasp  of  the  witness ;  and  his 
using  his  lattee^  and  striking  the  witness  on 
the  head,  evinces  an  intention  to  take  life. 
I  am,  therefore,  of  opinion  that  the  prisoner 
should  have  been  convicted  under  Section 
396  of  dacoity  with  murder.  With  the. 
sentence  I  cannot  interfere.  It  is  certainly 
not  too  severe  under  the  circumstances  ilL 
the  case.  The  papers  must  be  laid  before, 
my  learned  colleague  Mr.  Justice  Glover. 

Mr,  Justice  Glover, — I  entirely  concur. 


The  8th  March  1865, 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover» 

Judges, 

Culpable  Homicide   not   amounting   to   muc« 
der— Grievous  Hurt 

Queen  versus  Megha  Meeah,  alias  Jnckon 

Meeah. 

Committed  by  the  Assistant  Commissioner,  and' 
tried  by  the  Deputy  Commissioner  ofCachar, 
on  a  charge  of  Culpable  Homicide  not  amount" 
ing  to  murder,  and  Escape  from  Lawful  Cus* 
tody. 

When  there  is  neither  intention,  knowledge,  nor  Eke* 
lihood  that  the  injury  inflicted  in  an  assault  will  or  can 
cause  death,  the  offence  is  not  culpable  homicide  not 
amounting  to  murder,  but  grievous  hurt. 

Mr,  Justice  Glover, — That  the  prisoner 
struck  the  blow  which  caused  the  deceased's 
death,  is  clearly  proved  by  the  evidence; 
but  the  offence,  as  found  by  the  Sessions 
Judge,  is  not  culpable  homicide  not  amount- 
ing to  murder,  but  grievous  hurt. 

It  is  proved,  and  admitted  by  the  Ses- 
sions Judge,  that  the  prisoner  received  pro- 
vocation at  the  hands  of  the  deceased,  and 
that  the  weapon  he  used,  in  retaliating,  was 
a  light  bamboo  stick,  not  more  than  an  inch 
in  diameter,  and  that  the  blow  was  aimed, 
not  at  the  head,  but  at  the  side.  It  unfor- 
tunately happened  that  the  deceased  was 
suffering  from  diseased  spllen;  and  a  very 
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slight  blow  on  the  region  of  that  organ 
would  have  been,  in  the  opinion  of  the 
medical  officer,  sufficient  to  cause  death. 

Culpable  homicide  not  amounting  tcr  mur- 
der supposes  that  the  party  inflicting  the 
injury  does  it  either  with  the  intention  that 
it  should  cause  death,  or  with  the  knowledge 
that  it  may  do  so,  and  the  offence  is  modified 
from  murder  (which  it  would  be  if  the 
above-mentioned  knowledge  or  i mention < 
were  proved)  by  the  existence  of  certain 
exceptions  noted  under  Section  300  of  the 
Penal  Code. 

When  there  is  neither  intention,  know- 
ledge, nor  likelihood  that  the  injury  inflict- 
ed will  or  can  cause  death,  the  offence 
would  be  "voluntarily  causing  grievous 
hurt"  under  Section  322,  or  what,  under 
the  old  law,  would  have  been  termed  "  man- 
slaughter?" As  the  prisoner  evidently  nei- 
ther intended  the  blow  struck  on  the  de- 
ceased's side  to  be  fatal,  nor  supposed  that 
it  was  likely  to  be  fatal,  this  conviction 
should  have  been  under  Section  322,  and 
not  under  Section  300. 

And,  under  the  circumstances,  I  consider 
a  sentence  of  3  years'  rigorous  imprisonment 
for  such  an  assault  too  severe.  I  would 
reduce  it  to  one,  and  that,  with  the  addition- 
al year  which  the  prisoner  has  to  undergo 
for  attempting  to  escape,  will  be  a  sufficient 
punishment. 

The  case  must  be  laid  before  Mr.  Justice 
Kemp. 

J^r,  Justice  Kemp. — 1  concur.  There 
was  clearly  no  intention  to  cause  death  or 
to  cause  such  bodily  injury  as  was  likely  to 
cause  death,  nor  was  tiiere  any  knowledge 
on  the  part  of  the  prisoner  that  his  act  was 
likely  to  cause  death.  The  offence  of  which 
the  prisoner  is  guilty  is  voluntarily  causing 
grievous  hurt.  The  sentence  proposed  by  my 
learned  colleague  has  my  concurrence. 


The  14th  March  1865. 

Preunt : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

m 

Abetment  of  Theft 

Queen  versus  Shumeeruddeen  and  others. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  yudge,  of  Backergunge, 

A  person  can  be  cMivicted  of  abetment  of  theft  under 
the  ist  Explanation  of  Section  107  of  the  Indian  Penal 


Code^  only  if  he  either  procures  or  attempts  to  procore 
the  commission  of  the  theft.    Mere  subsequent  know*  * 
ledge  of  the  offence  is  insufficient. 

The  prisoners,  Nos.  153,  154,  and  155, 
Sonaullah,  SuUeem,  and  Meerkhan,  have  been 
convicted  of  theft;  the  prisoner  No.  152, 
Shumeeruddeen,  under  Section  109  of  the  In- 
dian Penal  Code,  of  abetment  of  theft  by  a 
servant  under  Section  381  of  the  Indian 
Penal  Code,  and  also,  under  Section  201  of 
the  Code,  of  causing  the  disappearance  of 
evidence  of  an  offence  which  he  knew  to  have 
been  committed. 

With  regard  to  the  three  first  named 
prisoners,  we  see  no  reason  to  interfere. 
They  confessed  their  guilt  before  the  Magis- 
trate, and  the  stolen  money  was  found  in  their 
possession. 

The  conviction  of  Shumeeruddeen,  how- 
ever, we  consider  bad  on  both  counts. 

The  Sessions  Judge  considers  the  offence 
of  abetment  proved  against  the  prisoner 
under  the  ist  Explanation  of  Section  107  ot| 
the  Indian  Penal  Code.  But  here,  we  observe, 
he  is  clearly  mistaken.  That  explanation  states 
that  any  one  who,  by  misrepresentation,  &c., 
&c.,  "  procures  or  attempts  to  procure  a  thing 
to  be  done,"  but  there  is  no  question  tha 
Shumeeruddeen  did  not  procure  or  attemp 
to  procure  the  theft  to  be  committed.  H 
only  knew  of  it  sojne  days  after  Aktar 
uddeen's  death,  and  then  there  was  nothin 
more  than  suspicion  against  the  prisoners 
Sonaullah,  SuUeem,  and  Meerkhan.  They  had 
not  then  confessed,  nor  had  any  of  the  miss- 
ing  property  been  found  in  their  possession. 
They  did  not  confess  till  a  long  time  after- 
wards, when  the  police  came  to  make  en- 
quiries. We  do  not,  moreover,  consider  that 
Shumeeruddeen  was  in  a  position  that  would 
bind  him  to  take  the  initiative  in  informing 
the  police.  His  master,  Afsurdeen,  Aktamd- 
deen's  elder  brother,  was  in  the  house  man- 
aging the  deceased's  affairs ;  and  it  was  for 
him  to  give  notice  to  the  authorities  if  be 
considered  that  a  theft  had  been  committed. 
The  prisoner,  as  naib,  was  his  servant^  and 
under  his  orders. 

The  section  on  which  the  Judge  has  re- 
lied will  not,  therefore,  fit  the  present  case. 
Nor  do  we  think  that  Shumeeruddeen  can 
in  any  way  be  held  responsible  as  regards  the 
alleged  theft. 

The  second  charge  appears  equally  unten* 
able.  There  is  no  reliable  evidence  to  show 
that  the  prisoner  caused  the  memorandam 
(supposing  it  to  be  proof  of  the  theft  from 
the  strong  box),  found  in  Aktaruddeen's  bed 
after  his  death,  to  be  made  away  with.    The 
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witnesses  depose  generally  that,  as  naib,  he 
ordered  the  paper  to  be  taken  care  of,  and 
kept  in  the  serishta  of  the  zemindary ;  and 
because  it  cannot  now  be  found,  the  Ses- 
sions Judge  presumes  that  Shuraeeruddeen 
made  away  with  it. 

But  why  should  he  have  done  so?  What 
possible  object  could  he  have  had  .'*  The  me- 
morandum did  not  implicate  him  in  any  away ; 
nor  was  he  in  the  least  degree  interested  in 
its  disappearance.  On  the  contrary,  as  he  had 
himself  accused  one  of  ihe  body  servants  of 
the  deceased  Aktaruddeen  of  having  taken 
part  in  the  theft,  his  object  would  have  been  to 


preserve  the  paper  as  a  means  of  proving 
ihat,  before  Aktaruddeen's  death,  the  box  had 
contained  so  much  more  money  than  was 
found  in  it  afterwards. 

That  there  are  many  very  suspicious  cir- 
cumstances in  this  case  regarding  the  death  of 
Aktaruddeen,  we  readily  admit ;  and  it  may 
be,  as  is  alleged  by  the  witnesses  generally, 
that  Shumeeruddeen  was  not  an  honest  man, 
and  had  misappropriated  his  employer's  funds. 
But  in  this  particular  instance  there  is  neither 
proof  nor  presumption  against  him,  and  we 
are  clearly  of  opinion  that  he  must  be 
released. 
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The  15th  March  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 


iglit  of  private  defence  of  property  — Cansing^ 
disappearance  of  evidence. 

Queen  versus  Pelkoo  Nushyo  and  others. 

Committed  by  the  Magistrate^  and  tried  by  the 
i  Sessions  Judge  of  Rungpore,  on  a  charge  of 

Culpable  Homicide,  &c. 

A  commits  no  offence^  if  in  exercising  the  right  of 
private  defence  of  his  property  against  B,  whom  he 
finds  near  a  hole  in  A's  house,  and^  on  being  attacked 
by  B,  he  strikes  a  blow  at  random,  and  in  the  dark^ 
with  a  stick  in  his  hand,  whereby  B  is  killed.  C  and 
D,  by  assisting  A  in  removing  the  body  of  B,  cannot 
be  convicted  (under  Section  201  of  the  Penal  Code)  of 
having  caused  evidence  to  disappear,  they  having  no 
knowledge  or  belief  that  an  offence  had  been  committed, 
[  nOr  any  intention  of  screening  an  offender. 

These  three  prisoners,  who  are  near  re- 
lations, were  committed  to  take  their  trial 
before  the  Sessions  Judge  of  Rungpore  on 
the  following  charges : — 

Against  Pelkoo  Nushyo,— -ist.  That  he 
committed  culpable  homicide  by  causing 
the  death,  of  Kandooram. — Section  304  of 
the  Indian  Penal  Code. 

2nd,  That  he  caused  the  disappearance 
of  evidence,  knowing  that  an  offence  had 
been  committed,  by  concealing  the  body  of 
Kandooram. — ^Section  201  of  the  Indian 
Penal  Code. 

Against  Ram  Mahomed  and  Mokur 
Nushyo, — The  offence  under  Section  201  of 
the  Indian  Penal  Code. 

The  Sessions  Judge  finds  the  prisoner 
Pelkoo  guilty  of  culpable  homicide,  and  the 
prisoners  Ram  Mahomed  and  Mokur  Nushyo 
guilty  of  an  offence  under  Section  201  of 
the  Indian  Penal  Code.  Sentence — each  to 
be  rigorously  imprisoned  for  one  year. 

The  Judge  in  the  English  Department, 
Mr.  Justice  Trevor,  called  for  the  papers 
of  the  case  to  satisfy  himself  of  the  pro- 
priety of  the  sealeace, 


The  papers  have  come  before  this  Bench* 

The  Judge,  from  his  remarks,  and  from 
the  lightness  of  the  sentence,  doubtless  in- 
tended to  convict  the  prisoner  Pelkoo  of  cul- 
pable homicide  not  amounting  to  murder. 
He  has,  however,  found  him  guilty  of  cul- 
pable   homicide,    which    may    include    the 
offence  of  murder,  unless  the  offence  be  quali- 
fied by  some  one  of  the  exceptions  stated  in 
Section  300  of  the  Indian  Penal  Code,  and 
none    are    stated    in    the    calendar.      The 
Judge  admits  that  a  burglary  was  commit- 
ted in  the  house  of  the  prisoner  Pelkoo  by 
the  deceased   and    another  party   who   has 
not  been  arrested ;  he  also  admits  that  there 
is  no  evidence  as  to  how  the  deceased  met 
with   his   death    beyond    the   admission   of 
the  prisoner  Pelkoo;  but  he  observes  that, 
by  the  removal  of  the  body,  the  prisoner  has  ' 
caused  to  disappear  evidence  which  might 
have  told  for  or  against  him — in  his  favor  for 
instance,  if  the  medical  evidence  had  shown 
that  the  deceased  died  from  rupture  of  the 
spleen — against  hirn^  if  the  same  evidence 
proved  that  the   deceased  had  been   more 
cruelly   treated  than  the  fact  of  his  being 
caught  in  the  aft  of  committing  a  burglary 
warranted.     The  Judge  convicts  the  prisoner 
Pelkoo  of  culpable  homicide  alone,  and  the 
two  other  prisoners  under  Section  201. 

We  have  read  the  statement  of  the  pri- 
soner Pelkoo ;  and  as  there  is  no  evidence 
against  him  beyond  his  own  admissions, 
which  must  be  taken  in  their  entirety,  we  are 
of  opinion  that  he  is  guilty  of  no  offence. 

The  prisoner  states  that  a  burglary  was 
committed  in  his  house  (this  fact  is  admitted 
by  the  Judge) ;  that,  on  his  coming  out  of 
his  house  with  a  stick  in  his  hand,  he  saw 
two  men  close  to  the  aperture  made  in  the 
tatee — one  of  these  men  made  off — the  other, 
the  deceased,  advanced  to  attack  the  prison- 
er, when  the  latter  struck  at  him  in  the 
dark,  but  is  unable  to  say  on  -what  part 
of  the  body  of  the  deceased  the  blow  fell ; 
that,  on  calling  out,  his  uncle  and  nephew, 
the  prisoners  Ram  Mahomed  and  Mokur, 
came  up ;  that  when  they  lit  a  lamp,  they 
found  that  the  man  who  had  been  struck  by 
the  prisoner  Pelkoo  was  dead;  that  from 
fear  of  a  visit  from  the  police  they  removed 
the  body,  and  left  it  in  a  sugar-cane  field 
about  a  mile  from  the  house  of  the  prisoner 
Pelkoo.  Taking  these  admissions  as  our 
guide,  we  are  of  opinion*  that  the  prisoner 
Pelkoo  was  exercising  the  right  of  private 
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defence  of  his  property  from  house-break- 
ing by  night.  The  right  of  private  de- 
fence commenced  when  a  reasonable  appre- 
hension of  danger  to  the  property  commenc- 
ed. Now,  it  must  be  admitted  that,  when 
a  man  finds  another  close  to  a  hole  which 
has  been  burglariously  cut  in  his  house,  and 
further,  when  that  man  is  attacked  by  the 
other  party,  a  reasonable  apprehension  of 
danger  to  the  property  of  the  prisoner 
so  attacked  existed,  such  as  to  justify  that 
person  exercising  his  right  of  private  defence 
of  his  property.  There  was  no  time  to 
have  recourse  to  the  protection  of  the  pub- 
lic authorities.  Nor,  taking  the  admission  of 
the  prisoner  (and  there  is  no  evidence  be- 
yond these  admissions),  can  it  be  said  that 
more  injury  was  inflicted  than  was  necessary 
for  the  purpose  of  private  defence,  for 
the  prisoner  states  that  he  struck  one  blow 
at  random,  and  in  the  dark }  As,  therefore, 
the  prisoner"  Pelkoo  has  been  guilty  of  no 
offence  under  Section  304,  he  must  be  acquit- 
ted. He  has  not  been  convicted  under 
Section  201. 

With  reference  to  the*  other  prisoners 
who  have  been  convicted  under  Section  201, 
we  observe  that  the  Section  contemplates  a 
knowledge  or  a  reasonable  belief  that  an 
offence  has  been  committed  and  an  intention 
to  screen  the  offender.  Now,  as  we  have  held 
that  the  prisoner  Pelkoo  was  guilty  of  no 
offence,  it  may  be  presumed  that  the  other 
prisoners  could  not  have  had  any  knowledge 
or  belief  that  an  offence  had  been  commit- 
ted, nor  any  intention  of  screening  an  offend- 
er. It  was  doubtless  wrong  to  remove 
the  body,  but  the  act  was  under  the  circum- 
stances a  natural  one,  and  was,  in  our  opinion, 
caused  by  the  dread  which  the  people  at 
large  entertain,  and  not  altogether  without 
reason,  of  a  police  inquisition.  We  acquit 
all  the  prisoners,  and  direct  their  immediate 
release. 


I 


•  The  15th  March  1865. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Puisne  Judges, 

Enquiry  (definition  of )— Breach  of  the  public 
peace — Possession. 

Queen  versus  Sonaoollah. 

Referred  under  Section  4^^4,  A^  XXV,  of  1861. 

Taking  the  statemej)ts  of  both  parties  without  record-  j 
\ng  evidence  in  proof  of  either,  is  not  an  "enquiry."       ' 


No  enquiry  should  be  made,  nor  order  giving  poses* 
sion  to  one  side  or  the  other  passed  under  Section  31^  of 
the  Code  of  Criminal  Procedure  save  on  the  suppositioa 
that  the  dispute  is  likely  to  cause  a  breach  of  the  peace. 

We  think  that  the  Deputy  Magistrate 
did  hold  that  Munnoo  was  the  party  in 
possession,  although,  as  he  appears  to  have 
taken  only  the  statements  of  both  parties, 
without  recording  evidence  in  proof  of  either, 
his  proceedings,  as  the  Judge  remarks,  can- 
not be  called  an  **  enquiry." 

And  we  agree  with  the  Judge  that  do 
such  enquiry  should  have  been  made,  and 
no  order  giving  possession  either  to  one 
side  or  the  other  should  have  been  passed 
under  Section- 318  of  the  Code  of  Criminal 
Procedure,  .save  on  the  supposition  that 
the  dispute  was  likely  to  cause  a  breach  of 
the  peace. 

As  there  was  no  such  likelihood  in  the? 
present  ca«e,  the  Deputy  Magistrate's  order^ 
was  illegal,  and  should  be  cancelled. 




The  15th  March  1865. 

Present : 
The  Hon'ble  F.  B.  Kemp,  Puisne  Judge. 

Commitment  by  Sessions  Judge  (of  accused 
person  discharged  by  Ma^^^rate). 

Queen  versus  Sheetaram  Chowdry. 

Committed  by  the  Assistant  Magistrate^  and 
tried  by  the  Sessions  Judge  of  Tirhoot,  on  a 
charge  of  Culpable  Homicide,  &c,,  &*c. 

A  Sessions  Judge  has  discretion  to  order  the  com- 
mitment to  the  Court  of  Session  of  any  accused  persoB 
dischargfcd  by  the  Magistrate.  The'  non-exercise  of 
such  discretion  cannot  be  interfered  with  by  the  Higk 
Court. 

The  explanation  of  the  Sessions  Judge 
has  been  considered.  It  appears  to  be  suffi- 
cient and  satisfactory.  Under  Section  435 
of  the  Code  of  Criminal  Procedure,  the  Ses- 
sions Judge  has  a  discretion  to  order  the 
commitment  to  the  Court  of  Session  of  any 
accused  person  who  may  have  been  discharg- 
ed by  the  Magistrate.  The  Sessions  Judge 
in  this  case  did  not  think  it  right  to  exercise 
the  discretion,  and  this  Court  cannot  in- 
terfere. 


The  15th  March  1865. 

Present : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

False  and  maliciotis  charges  (made  officially 
by  subordinates) — Recusant  witaesses. 
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The  Queen  versus  Rhcdoy  Nalh  Biswas. 

Committed  by  the  Deputy  Afagistrate,  and  tried- 
by  the  Sessions  Judge  of  Hooghlyy  on  a  charge 
of  instituting  false  cri?ninal  proceedings  in 
order  to  injure. 

The  mere  fact  of  being  in  a  subordinate  position  will 
not  hold  a  man  for  the  consequences  of  false  and  mali- 
cious charges  made  by  him  otticially. 

Where  a  recusant  witness  docs  not  make  his  appear- 
ance, the  Magistrate  may  sell  any  part  of  the  attached 
property,  and  recover  the  amount  of  fine  imposed  on  him. 
1  he  fine  is  not  illegal  by  reason  of  the  witness's  answers 
to  the  charge  not  having  been  recorded. 

This  appeal  is  preferred  on  the  ground 
of  misdirection. 

The  prisoner  is,  or  rather  was,  a  Head  Con- 
stable of  Police  stationed  at  Bally,  and,  on 
the  27lh  June  and  6ih  of  August  last,  re- 
spectively, sent  in  reports  to  his  immediate 
superiors  that  Kummul  Ram  and   Mochee 
Ram  were  in  the  habit  of  dealing  in  stolen 
goods.     The  result  of  these  reports  was  a  cri- 
minal information  before  the  Deputy  Magis- 
trate, who,  however,  acquitted  Kummul  Ram 
I  and    Mochee  Ram,  and   sent  up  their   ac- 
Icuser  to  the  Sessions,  under  Section  211  of 
Ithe  Indian  Penal  Code.     The  Jury  found  the 
^prisoner  guilty. 

I  It  is  urged  in  appeal  that  the  prisoner 
was  a  Subordinate  Police  Officer,  and  acted  in 
obedience  to  superior  orders,  and  ought  not 
to  be  held  responsible. 

On  this,  I  observe  that  the  criminal  infor- 
mation was  laid  before  the  Deputy  Magis- 
trate entirely  on  the  prisoner's  representation 
to  his  Inspector.  Had  it  not  been  for  his  re- 
ports 10  that  official,  the  charge  would  never 
have  been  made ;  and  the  prisoner,  although  a 
subordinate  to  all  intents  and  purposes,  was 
the   actual    and  personal    originator  of  the 


charge,  and  cannot  shift  the  responsibi- 
lity. 1  think  that  the  Judge  was  right  in 
looking  to  the  prisoner  alone.  If  the  mere 
fact  of  being  in  a  subordinate  position  is  to 
shield  a  man  from  the  consequences  of  official 
acts  originated  by  himself,  no  one  will  be  safe 
from  false  and  malicious  charges. 

For  the  rest,  the  Judge  placed  all  the  points 
of  the  case  very  clearly  and  fairly  before  the 
Jun*;  and  they  held  that  the  charges  were 
intentionally  false,  and  that  there  was  no 
ground  for  the  proceedings  against  the 
mahajuns. 

The  only  point  of  law  raised  in  the  pri- 
soner's favor  is  the  one  noted  above,  and  that 
being  given  against  him  there  is  no  ground  of 
appeal.     The  appeal  is,  therefore,  rejected. 

I  notice,  in  connection  with  this  case,  the 
Sessions  Judge's  proceedings  in  the  appeal  of 
Ram  Koomar  Holdar,  a  recusant  witness,  who, 
in  spite  of  summons,  proclamation,  and  attach- 
ment of  property,  refused  to  appear  and  give 
evidence.  The  Deputy  Magistrate  punished 
this  man  with  a  fine  of  100  rupees;  but  the 
Jiidge  reversed  this  order,  on  the  ground  that 
the  appellant's  answers  to  the  charge  ought  to 
have  been  recorded,  and,  not  beingso  recorded, 
the  fine  was  illegal.  This  seems  to  me  a 
mistaken  view  of  the  law.  Section  1^0  of 
the  Code  of  Criminal  Procedure  provides  that, 
in  cases  where  a  recusant  witness  does  no/ 
appear,  the  Magistrate  may  sell  any  part  of 
the  attached  property,  and  thereby  recover 
the  amount  of  any  fine  that  the  Magistrate 
may  impose.  Taking  a  witness's  answer  sup- 
poses that  the  man  makes  his  appearance; 
but,  in  the  present  case,  Ram  Koomar  did  not 
come  in,  and  his  defence  could  not  have  been 
taken.  The  Deputy  Magistrate's  order  was, 
in  my  opinion,  perfectly  legal. 
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The  20th  March  1865. 
Present : 

The  Hon'bleF.  A.  Glover,  Puisne  Judge. 

False  Evidence. 
Queen  versus  Echan  Meeah  and  others. 

Committed  by  the  Magistrate,  and  tried  by  the 
Deputy  Commissioner  of  Cacharf  on  a  charge 
of  Perjury. 

The  making  of  a  false  statement,  without  knowledge 
•  as  to  whether  the  subject-matter  of  the  statement  is 
false  or  not,  is  legally  a  giving  of  false  evidence. 

The  appellants  in  this  case  (who  give  no 
•reasons  for  questioning  the  Deputy  Commis- 
•sioner's  judgment)  have  been  convicted  ©f 
intentionally  giving  false  evidence  in  a  judi- 
cial proceeding  (Section  193  of  the  Indian 
Penal  Code)  under  the  following  circum- 
stances : — 

One  Mahomed  Alee  had  a  long  standing, 
eud  with  the  prisoners,  which  was  the  cause 
f  various  complaints  preferred  by  either 
arty  in  the  Criminal  Court  of  the  district, 
culminated  in  the  prisoner  Echan  Meeah 
ppearing  one  day  at  the  thannah,  where  he 
accused  Mahomed  Alee  of  burglary  and 
eft.  The  police  investigated  the  case,  and 
und  in  Mahomed  Alee's  house  a  cloth,  thai, 
,wo  cups  (kuttoras),  and  a  pair  of  tars,  which 
chan  and  his  witnesses  swore  to  before  the 
Magistrate  as  being  his  (Echan's)  property 
stolen  from  his  house  at  the  time  of  the  bur- 
glary. The  police,  I  may  remark,  held  the 
charge  to  be  false;  but  Echan  insisted  on 
the  case  being  sent  to  the  Magistrate,  when 
he  and  his  witnesses  deposed  as  above  men- 
tioned. 

The  Magistrate  considered  the  charge 
false,  and  committed  all  the  parties  to  it  for 
perjury. 

The  Deputy  Commissioner  convicted  them, 
and  sentenced  Echan  Meeah,  the  principal,  to 
j  seven  years'  rigorous  imprisonment,  and  his 
witnesses  to  four  years  each. 

!      I  see  no  reason  to  interfere.     With  regard 

'  to  the  cbth,  the  dhobee  who  washed  it  has 

i  deposed  that  he  was  in  the  habit  of  marking 

;  the  clothes  of  each  of  his  customers  with 

a  private  mark,  and  that  Mahomed  Alee's 

Ck^hes  had  one  of  these   marks ;  that  the 

cloth  in  question  bore  Mahomed  Alee's  mark, 

as  did  (a  fact  proved  by  actual  inspection) 

the   other   clothes   which   were  found    on 
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Mahomed   Alee's  person,  and  which   were 
confessedly    his  property.     Echan's  clother 
were  marked  in  a  different  manner,  as  was 
found  by  inspecting  the  clothes  he  wore  in 
Court. 

The  tars  are  proved  to  belong  to  Mahomed 
Alee  by  the  man  who  manufactured  them. 

The  cups,  dish,  and  dhao,  which  were' 
found  in  Mahomed  Alee's  house,  are  proved 
to  belong  to  him ;  and  the  evidence  for  the 
defence  in  this  particular  is  utterly  inconsist- 
ent and  worthless :  as  to  the  tars  and  cloth^ 
the  defence  witnesses  ignored  them  altoge- 
ther. 

It  is  amply  proved  that  all  the  articles 
claimed  by  Echan  Meeah  belong  to  Maho« 
med  Alee,  and,  under  the  peculiar  circum- 
stances of  this  case,  there  can  be  no  doubt 
that  Echan  Meeah,  in  swearing  to  them  as 
his  own  property,  intentionally  gave  fals9 
testimony. 

With  regard  to  the  other  prisoners,  they 
made  the  false  statement,  having,  in  all  pro- 
bability, no  knowledge  whatever  on  the  sub- 
ject, one  way  or  the  other;  still  their  offence 
is  equally  a  giving  of  false  evidence  undpr 
the  law,  as  they  could  not  have  believed 
what  they  deposed  to  be  true. 

I  reject  the  appeals  of  all  three  prisoners, 
and  confirm  the  sentences  passed  on  them  l^ 
the  Sessions  Judge. 


The  20th  March  1865. 

'  Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 
Puisne  Judges, 

Decision  without  evidence,  illegal 
Queen  versus  Sheik  Edoo. 

Reference  under  Section  434  of  the  Code  of 
Criminal  Procedure  on  a  charge  of  Theft, 

Case  quashed  as  decided  contrary  to  law  on  the  un- 
supported statements  of  prosecutor  and  prisoner,  with* 
out  recording  the  evidence  offered  on  either  side. 

This  was  a  reference  under  Section  434 
of  the  Code  of  Criminal  Procedure  by  the 
Sessions  Judge  of  Sylhet,  transmitting  cer- 
tain proceedings  of  the  Deputy  Magistrate  of 
that  district,  with  his  opiiilon  that  ttiose 
proceedings  were  illegal. 
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It  appears  from  the  record  that  a  boy  nam- 
ed Sheik  Edoo  was  charged  by  the  prose- 
cutor, Mr.  Hellen,  through  his  servant  Maho- 
med Nazir,  with  the  theft  of  two  coats,  and 
four  other  men,  whose  names  were  given, 
with  the  forcible  rescue  of  the  boy  Edoo 
after  his  arrest  by  the  prosecutor's  servant. 

The  Deputy  Magistrate,  after  some  delay, 
which  is  not  explained  on  the  face  of  the 
proceedings,  took  up  the  case,  recorded  the 
deposition  of  one  Mahomed  Nazir,  who  ap- 
peared to  conduct  the  prosecution,  and  the 
defence  of  the  boy  Edoo,  and,  considering, 
for  reasons  given,  the  story  to  be  improbable 
and  false,  discharged  the  latter  from  custody. 

The  proceedings  of  the  Deputy  Magistrate 
appear  to  us  clearly  illegal.  He  ought  to 
have  conducted  the  trial  in  accordance  with 
Section  250  of  the  Code  of  Criminal  Proce- 
dure. Instead  of  that,  he  took  upon  himself 
to  discharge  the  prisoner  Edoo,  because  he 
thought  the  circumstances  of  the  case  im- 
probable without' recording  the  evidence  (that 
of  no  less  than  four  witnesses)  adduced  by 
'  the  prosecutor  in  support  of  his  charge.  It 
IS  not  necessary  for  us  to  take  into  consider- 
ation the  Deputy  Magistrate's  reasons,  for, 
however  valid  they  might  be  under  different 
circumstances,  and  after  the  requirements 
of  the  law  had  been  complied  with,  they 
are,  as  the  case  stands,  based  on  nothing  that 
can  be  legally  considered  as  ground  for  a 
decision,  and  are  consequently  worthless. 

To  decide  a  case  on  the  unsupported 
statements  of  prosecutor  and  prisoner,  with- 
out recording  the  evidence  offered  on  either 
side,  is,  in  our  opinion,  a  clear  error  in  law ; 
and,  under  Section  404  of  the  Code  of  Cri- 
minal Procedure,  we  quash  the  Deputy 
Magistrate's  proceedings,  and  direct  him  to 
take  up  the  case  de  novo,  passing  such  order 
thereupon  as  may  appear  just  and  proper  in 
accordance  with  the  evidence. 


The  20th  March  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Evidence—Grievous  Hurt. 

Queen  versus  Nonkoo  Doss  and  others. 
Committed  by  the  Deputy  Magistrate  of  Dur- 
hunga  Sub'Diviston,  and  tried  by  the  Sessions 
*fudge  of  Tirhoot,  on   a  charge  of  Grievous 
Hurt. 

Evidence  to  support  a  chargfe  of  grievous  hurt. 


Mr.  Justice  Glover, — This  conviction  ap. 
pears  to  me  bad.  The  prisoners  are  charged 
with  having  voluntarily  caused  grievous  hci; 
to  a  person  unknown  under  the  foUowiig 
circumstances  : — 

The  deceased  was,  'according  to  the  en* 
dence,  which  I  see  no  reason  to  disbelieit 
caught  in  the  act  of  theft,  and  was  bcirj 
beaten  and  cuffed  by  all  the  prisoners,  wben 
one  of  the  witnesses  for  the  proseciHka 
threatened  to  call  the  chowkeedar,  on  which 
they  released -^  their  captive,  who  went  his 
way. 

The  next  day  he  is  said  to  have  be«B 
found  lying  in  a  half-stupified  state  under  i 
mangoe  tope  ;  on  being  questioned,  however, 
he  appears  to  have  got  up  and  walked  oi. 
The  next  day  he  is  found  dead  in  a  nullahJ 
which  contained,  at  the  spot  where  ihd 
body  was  found,  from  one  to  two  feet  ol 
water.  | 

•The  medical  report  states  that  the  de- 
ceased's organs  were  all  healthy;  that  there 
were  some  slight  abrasions  on  the  body,  and 
that  death  was  caused  by  drowning. 

This  statement  is  opposed  to  the  evideno 
which  states  that  there  were  a  number 
ibarks  and  scratches  on  the  deceased's  bod 
together  with  the  mark  of  a  blow  or  kick 
the  private  parts. 

Now,  in  all  this  I  can  find  no  evidence 
which  to  convict  the  prisoners  of  volontaiii; 
causing  grievous  hurt.  There  is  no  p 
whatever  that  the  man  died  from  the  beatifl^ 
and  the  fact  of  there  being  only  a  foot  or 
so  of  water  in  the  place  where  the  corp* 
was  found  is  no  proof  that  the  deceased  walj 
so  weak  that  such  a  small  quantity  of  waiefi 
would  have  drowned  him,  for  manifestly  he 
might  have  fallen  in  at  some  other  sptf 
where  the  water  was  deeper,  and  havebwfi 
carried  off  to  where  he  was  afterwards  fow^ 
by  the  strength  of  the  current. 

All  suppositions  or  presumptions  coll3^ 
quent  on  the  man's  body  being  found  drotfr 
ed  must  be  put  aside,  and  we  must  look  solc^ 
to  the  nature  of  the  original  assault,  and  s« 
whether  it  was  of  a  nature  to  cause  grievoa 
hurt. 

•  I  do  not  think  that  it  was.  The  evidence 
shows  that  the  man  was  only  cuffed 
thumped  with  hand  and  fist ;'  that  he  vtf 
on  his  feet  at  the  time,  and  not  knockel 
dowTi  or  jumped ^upon,  and  the  beating  cooli 
not  have  been  long  continued,  as  the  villagflj 
would  have  interfered,  as  indeed  they  dial 
directly  they  heard  of  what  was  being  ^sssf-  '• 
Had  the  deceased  been  much  injured,  nJ<tf*^ 
over,  he  could  not  have  walked  away  either 
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on  that  day,  or  on  the  succeeding  one,  when 
he  was  found  under  the  mangoe  tope. 

Had  the  medical  officer  been  examined  on 
oath,  as  he  ought  to  have  been,  all  doubt  as 
to  the  manner  of  the  man's  death  could  have 
been  legally  set  at  rest.  As  it  is,  the  doc- 
tor's written  note  of  the  case  is  not  evidence. 

I  agree  with  the  assessors  that  the  offence 
proved  against  the  prisoners  amounts  to 
hurt  only,  and  think  that  they  should  be 
sentenced  each  to  simple  imprisonment  for 
four  months,  with  a  fine  of  Rs.  20. 

The  papers  must  be  laid  before  another 
Judge. 

JJ/r.  Justice  E.  Jackson. — I  agree  with 
Mr.  Justice  Glover  and  the  assessors  that 
the  evidence  does  not  prove  that  the  defend- 
ants were  guilty  of  the  crime  of  causing 
, grievous  hurt,  and  I  concur  in  the  reduction 
lof  the  punishment  which  he  recommends 
Ion  conviction  of  the  offence  of  causing  hurt. 


The  2 1  St  March  1865. 
•  Present: 
The  Hon'ble  F.  A.  Glover,  Puisne  Judge, 

Robbery. 
Queen  versus  Dwarka  Aheer. 

Committed  by  the  Magistrate^  and  tried  by  the 
I    Sessions  Judge  of  Shahabad^  on  a  charge  of 
\    Dacoity  attended  with  Grievous  Hurt, 
Theft  with  violence  is  robbery. 


A  conviction,  under  Section  307  of  the  Penal  Code,  is 

iber  of 
tinder. 


equally  good,  whether  the  num! 


thieves  be  five  or 


The  prisoner  in  this  case  has  been  convict- 
ed under  Section  397  of  the  Indian  Penal 
Code,  that  is,  of  using  a  deadly  weapon 
Whilst  engaged  in  the  commission  of  rob- 
1[)ery  or  dacoity.  The  assessors  found  that 
a.  theft  only  had  been  committed ;  but,  as  the 
Judge  remarks,  theft  with  violence  is  rob- 
bery ;  and,  under  the  Section  referred  to,  the 
conviction  would  be  equally  good,  whether 
the  number  of  the  thieves  was  five  or  under. 

!"  I  see  no  reason  to  distrust  the  evidence 
lirecorded  for  the  prosecution.  The  prisoner 
"was  a  fellow  villager,  well-known  to  all  the 
fsiritnesses,  and  they  saw  thejis,sault  at  the 
fdi stance  of  a  few  paces. 

i  The  defence  is  altogether  unsupported  ;  the 
iwo  witnesses  cited  by  the  prisoner  knew 
jliothing  of  the  matter  to  which  they  were 
summoned  to  depose. 

The  appeal  is  rejected,  and  the  order  of  the 
Sessions  Judge  confirmed. 


The  2ist  March  1865. 

Present : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge, 

Dacoitf  with  Murder — Fugitive  Offenders. 

Queen  versus  Roopa. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  JRungpore,  on  a  charge  of 
Dacoity  attended  with  Murder, 

Case  of  a  prisoner  who,  after  having'  committed  dacoity 
attended  with  murder,  absconded  to  Bhootan.  On  the  an- 
nexation of  the  Khootan  Dooars  by  the  British  Govern- 
ment, he  was  arrested,  and,  after  conviction,  was  sen- 
tenced to  transportation  for  life. 

This  is  a  supplementary  trial.  The  ori- 
ginal case,  one  of  dacoity  attended  with  mur- 
der, was  disposed  of  by  the  late  Sudder  Court 
on  the  nth  July  1854,  when  Beersadoo,  one 
of  the  principals  in  the  outrage,  was  sentenced 
capitally. 

Since  the  annexation  of  the  Bhootan 
Dooars  by  the  British  Government,  the  pri- 
soner Roopa,  who  was  denounced  from  the 
first  as  one  of  the  men  who  had  murdered 
the  deceased  Durreah  Doss,  and  who  had 
absconded,  has  been  living  in  Bhootan.  Se- 
veral of  the  witnesses  in  the  case  appear  to 
have  known  of  his  whereabouts;  but,  as  his 
place  of  residence  was  within  a  loreign 
territory,  they  thought  it  useless  to  give 
information.  On  the  Bhootan  Dooars  becom- 
ing British  territory,  they  arrested  him. 

The  evidence  against  the  prisoner  appears 
to  me  sufficient.  He  was  at  one  time  a  ser- 
vant of  Durreah  Doss,  and  had  been,  shortly 
before  the  dacoity,  discharged  by  him  for 
theft.  He  admits  himself  that  he  was  in 
the  deceased's  service,  though,  of  course, 
he  denies  the  reason  of  his  being  dis- 
missed. 

The  deceased  and  his  wife  Mussamut 
Neudoo,  who  still,  according  to  the  Sessions 
Judge's  statement,  bears  about  her  the  marks 
of  old  wounds,  named  the  prisoner  Roopa,  as 
well  as  Beersadoo,  immediately  after  they  were 
attacked  and  wounded  (all  the  witnesses  are 
consistent  on  this  point);  and  before  the  police 
Durreah  Doss  repeated  the  accusation  on  oath, 
as  did  his  wife.  He  died  before  he  could 
depose  before  the  Magistrate. 

This,  with  the  other  evidence,  satisfied  the 
late  Sudder  Court  of  the  truth  of  the  charge 
as  against  Beersadoo,  and  1  think  it  equally 
satisfactory  against  the  prisoner  Roopa;  in- 
deed, the  evidence  against  both  persons  is 
precisely  the  same. 
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In  accordance,  therefore,  with  the  recom- 
mendation of  the  Sessions  Judge,  I  sentence 
the  prisoner  Roopa  to  imprisonment  in  trans- 
pprtation  for  life. 


The  2ist  March  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Committal  of  accused  without  examining  him 
or  his  witnesses— Procedure  when  Magistrate 
has  prepared  his  charge— Witnesses  for  the 
defence — ^Appearance  of  accused  at  the  Ses- 
sions by  Mooktear. 

Queen  versus  Hurnath  Roy. 

Committed  by  the  Magistrate  of  Backer  gunge  on 
a  charge  of  an  offence  under  Section  1^3  of 
the  Penal  Code, 

It  is  not  illegal  for  a  Magistrate  to  commit  an  accused 
to  the  Sessions  without  examining  him  or  his  witnesses. 

The  Magistrate,  when  he  has  prepared  the  charge,  is 
bound  to  read  it  to  the  accused,  and  to  ask  him  if  he 
wishes  to  have  any  witnesses  summoned  to  give  evidence 
on  his  behalf  at  the  Sessions. 

The  Magistrate  cannot  refuse  to  permit  an  accused  to 
attend  at  the  Sessions  by  mooktear. 

Mr.  Doyne,  for  the  petitioner,  contends 
that  the  whole  of  the  proceedings  of  the 
Magistrate  of  Backergunge,  in  the  case  of  his 
client,  prior  to  the  order  committing  him  to 
the  Sessions  Court,  on  the  charge  of  an 
offence  under  Section  155  of  the  Penal  Code, 
have  been  illegal;  that  the  Baboj  was  ad- 
mitted to  appear  at  the  preliminary  enquiry 
by  mooktears  ;  but  that  no  defence  was  taken 
from  his  mooktear,  and  the  witnesses  for  his 
defence  were  not  summoned. 

It  appears  that  Baboo  Hurnath  Roy  was  at 
first  summoned  to  appear  personally  before 
the  Magistrate.  But  he  put  in  a  petition, 
stating  that  he  knew  nothing  of  the  circum- 
stances of  the  case,  while  his  mofussil  agent, 
who  did  know  ajl  the  facts,  had  been  summon 
ed  and  could  explain  all ;  and  finally  praying 


that  his  attendance  at  the  enquiry  before  the 
Magistrate  might  be  permitted  by  mooktear. 
The  Magistrate  at  first  refused  this  petition, 
but  subsequently  granted  it.  This  was  in 
September.  In  the  month  of  November  the 
Magistrate  examined  the  witnesses  for  the 
prosecution,  who  were  cross-examined ;  aod 
he  also  made  some  examination  of  all  the 
accused  parties  then  on  trial  before  him, 
with  the  exception  of  Hurnath  Roy's  mook- 
tear; and  he  then  committed  the  accused, 
including  Hurnath  Roy,  to  the  Sessions,  and 
directed  that  Hurnath  Roy  should  attend  the 
Sessions  in  person. 

Mr.  Doyne  now  urges  that  Hurnath  Ro) 
was  not  before  the  ^lagistrate  at  all,  but  it 
appears  to  us  that  he  was  present  at  the  en- 
quiry through  his  mooktear.     He  may  not 
have    appointed    any    special    mooktear  to| 
attend  on  his  behalf. at  the  enquiry ;  but  his 
general   mooktear,   who   had   presented  the 
petition,  must  have  been  present    It  is  tme 
that  no  mention  was  made  of  him.    Bat  it 
is   not   imperative   under   the   law  that  any 
examination  should  be  made  of  an  accused 
though  by  its  Circular  Letter  No.  13  of  th 
28ih  July  last,  the  High  Court  has  point' 
ed   out    to    Magistrates   the    expediency 
making  such  examination.     In  the  case  before 
us,  however,  the  question  is  not  whether  the 
Magistrate  exercised  a  proper  discretion  in 
the  matter,  but  whether  he  acted  according 
to   law.     We    cannot    interfere,    unless  1« 
acted  illegally ;  and  it  is  not  illegal  to  com- 
mit an  accused  to  the  Sessions  Court  with- 
out  examining  him.      Similarly,    it  is  Wi 
illegal  to  commit  an  accused  to  the  Session? 
without  examining  his  witnesses.    When  the 
Magistrate  has  prepared  the  charge  again^i 
the  accused,  he  is  bound  to  read  it  to  ti» 
accused,  and  to  ask  him  if  he  wishes  to  have 
any  witness  summoned  to  give  evidence  oo 
his   behalf  before  the    Sessions  Court.    1^ 
does  not  appear  that  the  Magistrate  has  ^ 
this  question  to  Baboo  Hurnath  Roy's  mook- 
tear.     But    he    will    at    once    supply  this 
omission. 

The  Magistrate,  at  his  discretion,  refusw 
to  permit  V^tl^  Hurnath  Roy  to  attend  al 
the  Sessions  Gy  mooktear;  and  the  Judged 
of  opinion  that,  under  the  law,  he  could  not 
pass  any  such  order.  No  argument  »'a| 
raised  on  this  point,  but  w;e  see  no  reason  a^ 
present  to  think  the  Judge's  order  wrong. 

The  Sessions  Judge  should  lose  no  tiin| 
in  proceeding  with  the  trial  of  this  case. 
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The  a2nd  March  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Negligence  with  respect  to  animal— Evi- 
dence. 

Queen  versus  Brojonarain  Pubraj. 

Tried  by  the  Officiating  Magistrate  of  Balasore 
on  a  charge  under  Section  28g  of  the  Penal 
Code. 

A  conviction  under  Section  289  of  the  Penal  Code 
quashed,  inasmuch  as  the  evidence  did  not  allude  to  the 
negligence  of  which  the  accused  has  been  found  guilty, 
and  because  the  evidence  was  not  taken  in  the  presence 
of  the  accused. 

Mr,  Jus/ice  Glover. — The  records  of  this 
case  were  sent  for  on  the  petition  of  Brojo- 
narain, in  order  that  the  Court  might  satisfy 
itself  as  to  the  legality  of  the  Magistrate's 
proceedings,  and  of  the  order  of  the  Sessions 
Judge  on  revision,  under  Section  434  of  the 
C!ode  of  Criminal  Procedure,  upholding  them. 

The  petitioner  was  convicted  under  Sec- 
tion 389-  of  the  Penal  Code,  and  fined 
Rs.  5. 

It  appears  from  the  record  that  a  stallion 
belonging  to  him  broke  loose  from  his  syce 
whilst  proceeding  through  the  Balasore  bazar, 
and  did  some  damage  to  the  ponies  of  a  police 
inspector  and  constable. 

I  do  not  see  how  Section  289  can  be 
applied  to  this  case.  The  horse  was  being 
led  by  a  syce  (and,  as  there  is  not  the  slight- 
est attempt  at  proving  that  the  animal  was 
a  vicious  or  unruly  one,  it  was  immaterial 
whether  that  syce  was  a  man  accustomed  to 
the  horse  or  not),  and  broke  away  from  him, 
frightened,  as  the  petitioner  alleges  (and  the 
allegation  is  not  denied),  by  a  passing  buggy. 
It  appears  to  me  to  have  been  a  clear  case  of 
accident,  and  that  no  negligence  can  be  attri- 
buted to  the  owner  in  consequence. 

The  remedy  for  those  whose  ponies  had 
been  injured  by  the  loose  horse  lay  in  the 
Civil  Court. 

I  think,  therefoi-e,  that  the  conviction  under 
Section  289  was  not  warranted ;  but,  were 
the  facts  otherwise  sufficient,  the  Magistrate's 
order  would  still  have  been  illegal  under 
Section  194  of  the  Code  of  Criminal  Pro- 
cedure,  inasmuch  as  the  evidence  of  the 


prosecution  witnesses  was  not  taken  in  the 
presence  of  the  accused,  who  had  conse- 
quently no  opportunity  of  cross-examining 
ihem. 

Mr.  Justice  E.  Jackson. — I  agree  with 
Mr.  Justice  Glover  that  this  conviction  can- 
not stand.     The  evidence  does  not  in  any 

m 

w^y  allude  to  the  negligence  of  which  the 
Magistrate  has  found  the  accused  guilty; 
and  that  evidence  appears  to  have  been  taken 
behind  the  accused's  back.  The  fine,  if  realiz- 
ed, must  be  returned  to  the  accused. 


The  23rd  March  1865. 

Present : 

The  Hon'ble  E.  Jackson,  Puisne  Judge. 

False  Evidence— Omission  in  charge. 

Queen  versus  Bhuttoo  Lalljee  and  Sheboo. 

Committed  by  the  Magistrate^  and  tried  by  the 
Sessions  jfudge  of  Bhaugulpore^  on  a  charge 
of  False  Evidence, 

Thoug^h  a  charge  does  not  distinctly  specify  the  false 
statement  on  which  the  evidence  of  perjury  is  attempted 
to  be  established,  the  omission  is  not  material  if  the 
accused  has  not  been  prejudiced  thereby. 

These  prisoners  have  been  convicted  of 
giving  false  evidence,  and  sentenced  to  one 
year's  rigorous  imprisonment. 

The  charge  does  not  distinctly  state,  as  I 
think  it  should,  the  false  statement  on  which 
the  offence  of  perjury  is  attempted  to  be 
established.  But  I  see  no  reason  to  believe 
that  the  prisoners  have  been  prejudiced  by 
this  omission.  The  proceedings  show  (hat 
the  prisoners  were,  on  their  trial,  aware  what 
statement  they  were  charged  with  having 
made  falsely.  The  .prisoners  were  cited  as 
witnesses  for  the  defence  by  a  ^««;a-seller, 
who  had  been  charged  by  a  police  constable 
with  using  false  scales.  The  ^tt/i/a-seller 
admitted  that  the  scales  were  incorrect,  but 
asserted  that  they  had  become  so  the  previ- 
ous night  from  a  fall,  and  that  the  constable 
had  used  them  against  his  wishes.  The  pri- 
soners supported  this  defence,  and  denied 
that  the  ^tt«/a-seller  used  the  scales,  and  they 
deposed  that  the  constable  had  carried  off 
the  scales,  and  brought  the  false  charge,  be- 
cause he  wanted  more  g\^nja  than  he  was 
entitle4  to. 
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It  is  quite  clear  that  the  gunja-s^W^x  was 
using  false  scales,  and  that  the  constable, 
finding  he  was  being  cheated,  had  the  gunja- 
seller  taken  up.  The  prisoners  have  given 
false  evidence  in  support  of  their  brother- 
shopkeeper,  and  have  been  properly  con- 
victed. 

Reject  their  appeals. 


The  I  St  April  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.'  A.  Glover, 

Puisne  Judges, 

Lurking  House-Trespass  by  night — Griev- 
ous Hurt. 

Queen  versus  Lukhun  Doss. 

Committed  by  the  Deputy  Magistrate  ofNugwa  n , 

and  tried  by  the  Sessions  Judge  of  Midnapore^ 

on  a  charge  of  House-breaking  by  night  in 

order  to  the  commission  of  Theft, 

A  prisoner  who,  in  the  commission  of  lurking  house- 
trespass  by  night,  voluntarily  attempts  to  cause 
grievous  hurt  to  the  owner  of  the  house,  who  tries 
to  capture  him,  is  punishable  under  Section  460, 
and  not  under  Sections  457  and  324  of  the  Penal 
Code. 

Mr,  Justice  Glover. — The  prisoner  was 
taken  red-handed,  and  the  evidence  leaves  no 
doubt  of  his  guilt. 

But  I  do  not  think  that  the  Sections  of  the 
Penal  Code,  under  which  the  Sessions 
Judge  has  convicted  him>  apply  to  the  case  ; 
and  so  far,  therefore,  1  would  amend  the 
Lower  Court's  order. 

The  prisoner  has  been  convicted  under 
Sections  457  and  324-  Under  the  first  he 
has  been  sentenced  to  ten  years'  rigorous  im- 
prisonment in  transportation  (Section  59) 
with  a  fine  of  Rs.  10  or  further  rigorous 
imprisonment  for  seven  days.  Under  the  last 
he  has  been  rigorously  imprisoned  for  one 
day. 

This  appears  to  me  a  very  cumbersome 
way  of  seniencing  the  prisoner,  the  more 
especially  when  Section  460  of  the  Code 
provides  exactly  for  the  offence  of  which 
the  prisoner  has  been  found  guilty.  A  sind- 
katee  is  certainly  a  dangerous  weapon ;  and, 
if  the  prisoner  did  not  inflict  what  can 
technically  be  called  grievous  hurt  under 
Section  320,  he  evidently  attempted  to  do  so, 
and  kept  on  slabbing  at  Omapershad  until 
overpowered  and  deprived  of  his  weapon. 

This  seems  to  me  to  come  exactly  under 
Section  460.  Tl^e  prisoner,  at  the  time  of 
committing  lurking  house-trespass  by  night, 


voluntarily  attempted  to  cause  "  grievous 
hurt "  to  the  owner  of  the  house,  who  was 
trying  to  capture  him. 

I  would,  therefore,  alter  the  Sessions  Judge's 
conviction  from  under  Sections  457  and  324 
to  Section  460,  and  sentence  the  prisoner  to 
ten  years'  rigorous  imprisonment,  commuta- 
ble  to  transportation  for  ten  years  under 
Section  59,  which,  considering  the  prisoner's 
antecedents,  is  not  too  severe  a  punishment 

Mr,  Justice  Jackson. — I  concur  in  the 
alteration  -which  my  colleague  proposes  to 
make  in  the  conviction  and  sentence. 


The  3rd  April  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Charge  under  Section  185,  Penal  Code  (by 
Magistrate  and  Collector). 

Queen  versus  Gooroochurn  Mozoomdar. 

Appeal  from  a  decision  of  the  Assistant  Magis' 
trate,  confirmed  by  the  Magistrate  of  Tip- 
per ah. 

Case  of  a  conviction  under  Section  185  of  the  Penal 
Code,  on  a  chars^e  made  by  a  Magistrate  and  Collector 
without  signing  nis*order  as  Collector. 

Mr,  Justice  Jackson, — It  appears  to  me 
that  there  may  have  been  an  error  in  law 
committed  by  the  Courts  in  convicting  Goo- 
roochurn Mozoomdar  and  Anund  Ch under 
Ghose,  under  Section  185  of  the  Penal  Code, 
without  the  sanction  of  the  Collector.  But 
even  here  it  is  to  be  recollected  that  the 
officer  who  ordered  the  Deputy  Magistrate 
to  enquire  into  the  case  was  both  Magistrate 
and  Collector,  though  he  does  not  appear  to 
have  signed  his  order  as  Collector.  But  I 
would  not  interfere  with  the  sentences  passed, 
as  I  think  the  prisoners  have  been  fairlf 
tried,  and  are  clearly  guilty — Anund  Chundcr 
Ghose,  under  Section  169  of  the  Penal  Code, 
and  Gooroochurn  Mozoomdar,  under  Sections 
109  and  169  of  that  Code.  It  seems  to  have 
been  proved  to  the  satisfaction  of  the  Deputy 
Magistrate  that  the  sherishtadar  Anund 
Chunder  Ghose  was  present  as  sherishtadar 
at  a  sale  under  Act  X.  of  1859,  and  that  he 
employed  Gooroochurn  Mozoomdar  to  pur- 
chase at  that  sale  a  jote  juihma  for  him  in  the 
name  of  his  sister-in-law,  the  result  being 
that  he  bought  it  at  a  very  small  sum,  and 
re-sold  it  to  the  defaulter  for  113  rupees. 
Section  15,  Regulation  II.  of  1793,  prohibits 
Anund  Chunder  Gbosei  as  sberishtadari  from 


v  '— .'■ 


r^^rm  "^ 


1865.] 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings, 


53 


purchasing,  directly  or  indirectly,  any  land 
which  the  Cpllector  or  his  locum  tenens  may 
dispose  of  by  public  sale.  Notwithstanding 
this  law,  he  has  made  the  purchase,  and  there- 
by become  involved  in  the  offence  contained 
in  Section  169  of  the  Penal  Code. 

Mr,  Justice  Glover, — This  case  was  sent 
for  on  the  petition  of  Gooroochurn  Mozoom- 
dar. 

It  does  not  seem  to  me  ihat  there  has  been 
any  illegality  in  the  Magistrate's  order,  for, 
admitting  that  no  charge  under  Section  185 
of  the  Penal  Code  would  lie  without  the 
sanction  of  the  Collector,  and  that  Mr. 
Pepper  sent  the  case  for  investigation   as 


Magistrate,  and  not  as  Collector,  the  she- 
ristadar  was  clearly  obnoxious  to  Section 
169,  and  the  mooktear  to  Section  109  of  that 
Code ;  neither  of  which  comes  under  Chapter 
IX.  of  the  Penal  Code,  nor  consequently  under 
Sections  168  and  169  of  the  Code  of  Criminal 
Procedure. 

For  the  rest  I  concur  in  what  has  been 
recorded  by  my  colleague  Mr.  Justice  Jack- 
son ;  and"  as,  whatever  I  may  think  of  the 
strength  of  the  case  for  the  prosecution, 
there  appears  to  be  nothing  contrary  to  law 
in  the  decision  of  the  Assistant  Magistrate  or 
of  the  Magistrate,  I  see  no  reason  to  interfere, 
and  agree  in  rejecting  the  petition. 
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The  3rd  April  1865. 


Present  : 

The  Hon'ble  W.  S.  Seton-Karr,  E.  Jackson, 
and  F.  A.  Glover,  Puisne  Judges, 

Theft  by  Servant  in  possession  of  property — 
Criminal  Breach  of  Trust  by  Public  Servant. 

Queen  versus  Juggurnaih  Singh,  Purmeshur 
Dayall,  Jowahir  Misser,  and  Kyalee  Singh. 

Committed  by  the  Deputy  Magistrate^  and  tried 
by  the  Sessions  Judge  ofCuttack^  on  a  charge 
of  criminal  breach  of  trust. 

The  prisoners  were  chargfed  with  having  stolen  a 
sum  of  monev  shut  up  in  a  box  and  placed  in  the  Police 
Treasury  building's,  over  which  they,  as  burkundauzes, 
were  placed  in  guard.  Held  that  the  charge  should 
have  been  made  under  Section  38 1  of  the  Penal  Code 
(theft  by  servant  in  possession  of  property),  and  not 

f  under  Section  409  (criminal  breach  of  trust  by  public 

1  servant). 


n 


Mr.  Justice  Jackson. — These  prisoners 
are  charged  with  having  stolen  a  sum  of 
money  above  one  thousand  rupees,  which 
was  shut  up  in  a  box,  and  placed  in  the 
Police  Treasury  buildings,  and  over  which 
they,  as  burkundauzes^  were  placed  in  guard. 
The  offence  for  which  they  have  been  tried 
and  convicted  is  that,  under  Section  409  of 
the  Penal  Code,  they,  as  public  servants, 
having  been  entrusted  with  property,  have 
committed  criminal  breach  of  trust  in  re- 
spect of  that  property.  But  the  Section  in 
question  does  not  apply  to  such  a  case  as  this. 
The  proper  charge  against  the  prisoners  is 
that  of  theft  of  the  property  of  their  master 
while  being  employed  as  servants,  under  Sec- 
tion 381  of  the  Penal  Code. 


But,  in  my  opinion,  the  charge  of  theft  is 
not  sufficiently  proved  against  these  prison- 
ers. I  observe  that  the  assessors  acquitted 
them,  but  the  Judge  considered  that  they 
were  guilty.  The  Judge  has  gone  most  care- 
fully into  the  grounds  on  which  he  holds 
that  the  prisoners  are  guilty,  and  I  have 
considered  them  for  some  lime,  but  cannot 
satisfy  myself  that  the  evidence  amounts  to 
more  than  suspicion  of  guilt  against  some  one 
of  the  prisoners.  The  prisoners  appear  to 
have,  according  to  the  usual  custom,  kept 
guard  one  after  the  other  during  the  night ; 
one  man  being  always  awake,  the  other  then 
asleep.    It  is  admitted  by  Kyalee  Singh,  the 
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burkundauze  who  was  last  on  guard,  and  who 
commenced  his  guard  after  four  o'clock  a.m.j 
that  the  box  containing  the  rupees  was  then 
safe,  and  was  made  over  to  him  by  Juggur- 
naih Singh,  the  burkundauze  who  then  wenf 
off  guard.  Kyalee  Singh  admits  that  the 
other  then  remained  asleep.  While  he  was 
on  guard,  the  lamp  went  out.  It  is  very  evi* 
dent  that  the  theft  really  took  place  at  this 
time,  and  probably  the  burkundauze  wd.s  then 
asleep,  and  the  thief,  after  taking  the 
money-box,  put  the  lamp  out.  Kyalee  Singh 
cannot  explain  how  the  lamp  went  out, 
which  shows  that  he  was  then  asleep.  lie 
afterwards  found  that  there  was  no  light,  and 
went  to  obtain  one  from  the  thannah,  bat 
put  out  the  thannah  light  on.  trying  to  light 
his  lamp.  Kyalee  then  returned,  found  the 
box  gone,  and  awoke  Juggurnath  Singh  and 
Purmeshur  Dayall,  and  the  latter  went  and 
brought  a  light,  and  then  it  was  clear  that 
the  box  had  gone.  While  they  were  talking 
about  it,  persons  came  from  the  thannah, 
and  began  to  search  about.  But  the  box 
was  not  found  till  several  days  after,  and 
then  on  a  boat  in  the  river. 

The  suspicious  facts  against  the  prisoners  f 
are  that  the  light  went  out,  and  the  thannah 
light  was  put  out ;  and  that,  when  they  first 
discovered  that  the  box  was  gone,  they  did 
not  at  once  arouse  the  neighbours,  but  re- 
mained quietly  searching  for  it.  There  is 
no  doubt  that  all  these  circumstances  amount 
to  some  feeling  of  suspicion  that  some  one  of 
the  prisoners  had  a  hand  in  the  crime.  But 
there  is  no  such  evidence  upon  which  I  can 
satisfy  myself  that  they  are  guilty,  and  deserv- 
ing of  the  severe  punishment  of  seven  years' 
transportation,  to  which  they  would,  in  that 
case,  be  sentenced.  There  are  clever  thieves 
every  where,  and  my  conviction  is  that  the 
theft  occurred  while  Kyalee  Singh  slept 
when  the  light  was  put  out,  and  that  the 
thief  and  the  money  had  disappeared  before 
he  awoke.  A  great  deal  is  said  by  the  Judg^ 
of  the  doors,  with  the  exception  of  those 
in  the  front  of  the  house,  having  been 
fastened  from  inside.  But  my  impression 
is  that  the  thief  got  in  at  the  front  door, 
and  left  by  the  east  door,  while  the  western 
door  was  opened  to  the  burkundauzes  after 
the  theft  was  discovered.  I  would  acquit 
the  prisoners. 

Mr.  Justice  Glover. — This  case  has  been 
sent  to  me  by  Mr.  Justice  Jackson,  who 
proposes  to  acquit  all  the  prisoners. 

The  facts  are  detailed  in  my  learned  col- 
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league's  judgment,  and  there  is  no  need  for 
me  to  recapitulate  them. 

I  concur  in  acquitting  Jowahir  Misser.  It 
is  not  denied  by  the  prisoner  Kyalee  Singh 
that  Jowahir  was  off  guard  and  asleep  when 
he  went  for  the  light,  nor  that  he  was  still 
asleep  when,  on  his  return,  he  (Kyalee)  found 
the  money-box  gone. 

With  regard  to  the  prisoner  Purmeshur 
Dayall  also,  although  Kyalee  says  that  he 
awoke  him  when  the  lamp  went  out,  this 
statement  is  opposed  to  that  of  the  other 
constable,  Juggurnath  Singh,  who  avers  that 
he  only  was  roused  by  Kyalee,  and  that  the 
other  two  constables  remained  asleep  till 
after  the  theft  was  discovered.  There  is 
nothing  in  my  opinion  against  this  prisoner. 

I  concur  also  in  acquitting  Juggurnath. 
The  box  was  safe  when  he  gave  over  charge 
to  the  prisoner  Kyalee ;  and  it  is  not  in  the 
least  degree  probable  that  he  would  have 
taken  advantage  of  Kyalee's  going  away  for 
a  light  to  steal  the  box,  break  open  two 
doors,  fling  the  box  into  the  river,  and  re- 
turn again,  all  in  the  space  of  three  or  four 
minutes.  The  suspicion  against  him  is  of 
the  vaguest  kind,  and  is  quite  insufficient  for 
conviction. 

There  remains  the  prisoner  Kyalee. 
Against  him  there  is,  1  think,  that  amount  of 
violent  suspicion  which  is  sufficient  for  con- 
viction. When  he  took  the  watch,  the  money, 
as  he  himself  admits,  was  safe.  It  continues 
so  according  to  his  accounts  till  the  light  goes 
out :  instead  of  calling  to  a  comrade  at  the 
thannah,  which  was  a  few  yards  distant  only, 
exactly  opposite  across  the  road,  he  goes 
himself  for  a  light,  and  by  some  unexplained 
awkwardness  contrives,  instead  of  getting  what 
he  wants,  to  put  out  the  thannah  light  also. 
When  he  returns,  still  in  the  dark,  he  at  once 
goes  into  the  room  where  the  money  had  been 
deposited,  and  begins  to  grope  about  for  the 
box.  This,  to  my  mind,  is  an  exceedingly 
strange  phase  in  the  prisoner's  conduct. 
Three  or  four  minutes  before,  he  had  seen  the 
box  in  safety.  If  I  am  to  believe  his  state- 
ment, he  had  left  a  comrade  on  guard,  yet  the 
moment  he  returns,  he  commences  hunting 
for  the  box  in  the  dark.  Still  stranger,  when 
he  discovers  the  loss,  he  says  nothing  about 
it  to  superior  authority,  but  remains  silent, 
though  he  was  specially  the  party  to  have  re- 
ported the  circumstance,  till  the  angry  re- 
criminations of  his  fellow-constables  excite 
the  attention  of  the  inspector  at  the  thannah, 
who  comes  across  the  road  to  enquire,  and 
ben  the  tale  is  at  last  told. 


Now,  ihe  money  was  safe  when  the  pri- 
soner went  for  the  light.  I  take  his  owa 
statement ;  and  to  suppose  that  an  outside  thief 
took  advantage  of  his  absence  to  enter  the 
room  and  carry  off  the  box,  is  to  suppose  that 
the  man  had  been  patiently  waiting  all 
night  on  the  look-out  for  an  opportunity  whidi 
he  could  never  have  expected  to  occur,  and 
that,  having  got  it,  he  went  inside  a  pitcb 
dark  room,  the  door  of  which  was  guarded 
by  a  constable,  secured  the  box,  opened 
one  of  the  side  doors,  and  made  off  with  the 
money,  all  within  the  few  minutes  the  con- 
stable was  away. 

I  do  not  say  that  such  a  chain  of  circum- 
stances is  impossible ;  but  the  facts  of  this 
case  disclose  that  amount  of  violent  pr^ 
sumption  against  Kyalee,  that  he  either  stole 
the  money  himself  whilst  on  guard,  or  that  he 
permitted  some  one  to  do  so,  which  is  suffi- 
cient to  justify  a  conviction. 

But  this  conviction  should   not  be  under 
Section    409,    which    refers    to    cases    of 
public   servants  and  others  having  *' domi- 
nion over  property,"   such   as  bankers,  at 
torneys,  and  the  like.     The  prisoner  had  n 
dominion  over  this  property — he  only  ha 
charge  of  the  box  which  contained  it;  an 
I  agree  with  my  colleague  that  the  criro 
here  disclosed  is  "  theft "  by  a  servant  under 
Section  381  of  the  Indian  Penal  Code,  which 
is  punishable  by  seven  years'  imprisonment 
and  fine  at  most. 

And,  taking  all  the  circumstances  of  the 
case  into  consideration,  I  think  a  sentence  oi 
five  years'  rigorous  imprisonment  sufficient. 
With  respect  to  this  prisoner,  the  papers  woA 
be  laid  before  another  Judge. 

Mr.  Justice  Seion-Karr,— This  case  has 
been  sent  to  me  on  account  of  the  prisoner 
Kyalee  Singh  only. 

I  agree  with  Mr.  Justice  Glover  in  cod- 
sidering  the  conviction  to  be  a  good  convic- 
tion. Indeed,  the  hypothesis  which  would 
acquit  this  man  does  not  appear  to  me  > 
reasonable  hypothesis,  while  the  facts  and 
admissions  seem  to  me  to  amount  tofarmort 
than  mere  moral  suspicion,  and  to  lead  onlj 
to  the  conclusion  of  guilt. 

It  is  not  attempted  to  be  shown  that  any 
other  persons,  save  and  except  the  policemen 
in  charge  of  the  box,  ever  knew  of  the  exist- 
ence of  the  money,  or  had  access  to  the 
room  where  it  was  kept.  Two  doors,  closed 
at  night  from  the  inside,  were  found  open  in 
the  morning.    The  prisoner  Kyalee  Srngn» 
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as  he  at  last  admitted,  received  charge  of  the 
property  intact  from  his  predecessor.  His 
own  light  goes  out,  and,  in  endeavouring  to 
get  his  lamp  re-lit  at  the  thannah  a  few 
yards  off,  he  manages  to  put  out  the  lamp 
at  the  latter  place  also.  On  his  return  to  his 
post,  he  at  once  begins  to  grope  about  for  the 
box,  does  not  find  it  in  its  place,  and  yet  gives 
no  alarm. 

If  we  believe  this  stor^\  we  must  believe 
it  with  all  its  improbabilities ;  and  we  must 
further  suppose,  without  one  title  of  evidence, 
that  in  that  brief  interval  some  unknown 
thief,  who  had  by  some  extraordinary  means 
previously  become  acquainted  with  the  ex- 
istence of  the  money  and  the  position  of  the 
box,  had  noiselessly  got  into  the  room,  and 
had  made  off  with  his  booty. 

I  hold  that,  on  the  unimpeached  evidence 
as  to  the  placing  of  the  box  in  the  room 
in  question,  and  to  its  disappearance  and  to  the 
other  facts,  the  explanation  of  the  prisoner 
is  so.  incredible  that  the  two  circumstances 
together  leave  no  reasonable  doubt  of  the 
alidity  of  the  conviction. 

Concurring   with    Mr.    Justice    Glover,  I 

ntence  this  prisoner  to  five  years'  rigorous 

prison  me  nt.     My  colleagues  have  decided 

at  the  conviction  should  be  under  Section 

|8i,  and  not  under  Section  409. 


The  ist  April  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Commitment  (Amiiilment  of) — Compromise. 

Queen  versus  Salim  Sheik. 
Referred  under  Section  334^  Act  XXV,  of  186 r, 

A  oommitment,  once  made  by  a  Magistrate  to  the  Ses- 
sions, cannot  be  annulled  by  his  allowing-  the  prosecutor 
to  file  a  compromise. 

Mr.  yustice  Jackson, — The  Cantonment 
Magistrate  seems  to  have  considered  it  ne- 
cessary to  draw  out  a  charge  against  the  pri- 
soners before  he  examined  them,  and  he  does 
not  seem  to  have  been  aware,  when  Jie  took 
their  answers  on  the  charge,  that  he  was 
thereby  committing  them  to  the  Sessions. 
However  this  may  be,  the  Cantonment  Ma- 
gistrate, after  he  had  committed  the  prison- 
ers for  trial  under  Section  ja6  of  the  Pro- 


cedure Code,  had  no  authority  to  quash  the 
commitment.  His  order  accepting  a  razee- 
namah  and  safeenamah  is  without  juris- 
diction, and  consequently  void.  The  Ses- 
sions Judge  should  fix  a  day  for  the  trial 
of  the  prisoners  before  him,  and  direct  the 
Magistrate  to  have  all  the  parties  in  attend- 
ance on  the  date  fixed  by  him.  As  regards 
the  persons  against  whom  the  Sessions 
Judge  thinks  proceedings  ought  to  be  taken, 
he  can  apply  the  provisions  of  Section  435 
of  the  Procedure  Code. 

Mr.  Justice  Glover, — ^There  can  be  no 
doubt  that  a  commitment,  once  made  by  a 
Magistrate  to  the  Sessions,  cannot  be  annul- 
led by  the  former  allowing  the  prosecutor 
to  file  a  compromise.  Such  case,  moreover, 
must  go  to  trial  when  once  committed,  how- 
ever incomplete  the  original  investigation 
may  have  been. 

But  if  this  investigation  be  found  to  be 
incomplete,  the  Sessions  Judge  has  the  re- 
medy in  his  own  hands,  and  can  summon 
and  examine  any  witnesses  he  thinks  proper 
under  Section  367  of  the  Criminal  Procedure 
Code. 

There  appears  to  be,  therefore,  no  necessity 
for  quashing  the  Joint  Magistrate's  commit- 
ment, as  his  investigation,  though  it  may 
have  been  unsatisfactory,  has  certainly  not 
been  illegal. 

The  reason  given  by  the  Joint  Magistrate 
for  accepting  the  razeenamah  is  untenable. 
Basiruddeen,  having  once  on  oath  charged 
the  accused  parties  with  a  crime  cognizable 
by  the  Court  of  Session,  must  be  bound  over 
to  prosecute.  He  cannot  now  withdraw  his 
charge,  except  at  the  expense  o£  his  recogni- 
zances. For  the  rest,  I  concur  with  Mr. 
Justice  Jackson. 


The  3rd  April  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Amends— Theft 

Queen  versus  Gogun  Sein  and  others. 

Reference  under  Section  434,  Act  XXV,  of  1861, 

Amends  cannot  be  awarded  for  a  false  charge  of  theft. 

It  has  been  frequently  ruled  by  this  Court 
that  "amends"  can  only  be  awarded  in 
respect  of  cases  coming  undkr  Chapter  XV, 
of  the  Code  of  Criminal  Procedure ;  and,  as 
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the  case  referred  by  the  Magistrate  was  one 
of  theft  under  Section  379  of  the  Indian 
Penal  Code,  the  order  of  the  Deputy  Magis- 
trate was  illegal,  and  should  be  quashed. 


The  5th  April  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  fudges. 

Explanations  of  prisoners  (Filing  of)— Trans- 
fer by  High  Court  of  a  case  from  one  Magis- 
trate to  another. 

Queen  versus  Kisto  Chunder  Ghose. 
Appeal  for  the  transfer  of  his  case  from  the  file 
of  the  Deputy  Magistrate  of  Diamond  Har- 
bour to  that  of  any  other  Officer, 

A  Magistrate  is  bound  to  file  with  the  record  any  ex- 
planation that  a  prisoner  wishes  to  make. 

It  is  only  where  there  is  reason  to  suppose  that  the 
prisoner  will  not  have  a  fair  trial,  that  the  High  Court 
will  transfer  a  case  from  one  Magisterial  Officer  to  an- 
other. 

We  see  no  reason  to  alter  the  former 
order*  passed  on  this  application. 

The  Deputy  Magistrate  showed  a  great 
want  both  of  temper  and  discretion  in  deal- 
ing with  the  petitioner's  written  statement; 
and  his  explanation  is  not,  the  Court  consi- 
ders, satisfactory.  The  Deputy  Magistrate 
was  bound  to  file  with  the  record  any  expla- 
.nation  the  petitioner  wished  to  make. 

But,  admitting  all  this,  we  do  not  see  in  it 
any  stifficient  reason  for  supposing  that  the 
man  will  not  have  a  fair  trial,  and  it  is  only 
in  cases  where  circumstances  tend  strongly 
to  such  a  conclusion  that  this  Court  would 
exercise  its  authority  in  transferring  a  case 
.from  one  Magisterial  Officer  to  another. 

The  petitioner  will  be  directed,  therefore, 
to  appear  at  once  before  the  Deputy  Magis- 
trate, who  will  take  up  the  case,  and  dispose 
of  it  as  speedily  as  possible,  taking  care  to 
summon  such  of  the  witnesses  named  by 
the  petitioner  in  his  written  statement  as  the 
latter  may  wish  to  have  examined. 


Referred  under  Section  434  of  the  CodecfCn- 
minal  Procedure,  and  Circular  Order  ofistk 
July  i86j. 

An  order  of  fine  quashed,  as  made  without  the aawm 
ot  the  parties  fined  being  taken  to  the  offence  daipi  1 

The  Sessions  Judge  is  of  opinion  thaii 
the  Joint  Magistrate's  order,  under  Sectioa 
174  of  the  Penal  Code,  is  illegal,  and  sboaJd 
be  set  aside.  It  appears  that  the  Joist 
Magistrate  served  summonses  under  Scdo 
252  of  the  Procedure  Code,  calling  upoB 
certain  parties  to  show  cause  why  Aey 
should  not  enter  into  recognizances  to  keep 
the  peace.  Those  parties  did  not  attend  ob 
the  day  fixed  for  their  attendance  by  the 
summons.  The  Joint  Magistrate  then  issoed 
warrants  to  enforce  their  attendance.  Upon 
this  they  all  appeared  by  agent,  and  express- 
ed their  readiness  to  enter  into  recognizances, 
and  were  ordered  to  give  them.  But  the 
Joint  Magistrate  on  the  same  day  tooktbe 
answers  of  the  above  persons'  agents,  as  to 
why  they  had  not  appeared  on  the  day  ori- 
ginally fixed  in  the  summons.  The  reply 
was  that  the  agents  had  received  no  mslnic- 
tions  to  attend.  Upon  this  the  principal 
were  fined  Rs.  50  each.  The  Joint  Magi 
trate  did  not  put  the  persons  whom  he  h 
fined  upon  their  answers  to  the  charge ;  ar 
the  agents  were  not  asked  to  explain  wh. 
the  principals  had  not  been  present.  TfcJ 
principals  were  fined  without  their  ans^eil 
being  taken  to  the  offence  for  which  ther 
were  punished.  The  fines  in  question  miis 
be  remitted,  and,  if  paid,  returned  to  the 
parties. 


The  loth  April  1865. 
Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  fudges. 

Answers  of  accused. 

Queen  versus  Poresh  Narain  Roy,  Rookinee 
Debea,  and  Bukteshury  Debea. 

•  No.  231,  to  the  Sessions  Judge  of  the  24-Perg'un- 
kijih^,  dated  15th  March  18651 


The  loth  April  1865. 

Present : 

The  Hon'ble  E.  Jackson,  Puisne  Judgt 

Dacoity— Award  of  portion  of  fine  to  oooh 

plainant. 

Queen   versus  Bissonath   Mundle,  SrimoBt 

Mundle,  Chinibash  Tatee,  KoonjoBagdec 

and  Ishen  Paul. 
Committed  by  the  Deputy  Magistrate,  anitnd 

by  the  Sessions  Judge  of  Moorshedabai,  ont 

charge  of  Dacoity, 

The  Sessions  Judge  should  record  under  uhatS«t>t* 
or  on  what  grounds,  he  orders  a  portion  of  the  tines*" 
flicted  on  prisoners  convicted  of  dacoity  to  be  madeo»« 
to  the  complainant. 

I  have  read  the  charge  of  the  Sessions 
Judge  to  the  jury  in  this  case,  and  ilje 
grounds  upon  which  the  several  prisoocfi 
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appeal.    They  do  not  allege  there  has  been 
any  illegality  in  the  procedure  of  their  trial, 
or  in  the  sentences  passed  upon  them.     But 
they  urge  that  the   accomplice   denounced 
them  through  enmity,  and  that  his  evidence 
is  not  sufl&ciently  corroborated.     It  is  clear 
from  the  Judge's  charge  that  the  evidence 
of  the  accomplice  is  very   strongly  corro- 
borated on  many  points — viz.,  by  other  evi- 
dence showing  that  the  prisoners  were  to- 
gether on  the  night  of  the  dacoiiy,  and  by 
their  own  confessions,  in  which  some  of  them 
pointed  out  the  exact  spot  where  the  dacoils 
assembled  and  how  they  acted.     The  jury, 
on  this   evidence,  has  found  the  prisoners 
guilty,  and  their  verdict  is  final.     The  Ses- 
sions   Judge    should    have    recorded    under 
what  Section  or  on  what  grounds  the  sum  of 
Rs.  300   out  of   the   fines   inflicted   on   the 
prisoners  was  ordered  to  be  made  over  to  the 
complainant. 


\ 


The  loth  April  1865. 

Present : 

The  Hon'ble  G.  Campbell  and  E.  Jackson, 

Puisne  Judges. 

Hart— Grievous  Hurt— Right  of  private  defence. 

Queen  versus  Sohun  and  Samoo. 

Tried  by  the  Sessions  Judge  of  Patna  on  a 
charge  of  causing  Grievous  Hurt. 

In  cases  of  hurt  or  enevous  hurt,  the  question  should 
be  tonsidered  as  to  who  was  the  aggressor,  and  whether 
the  offence  was  committed  in  the  exercise  of  the  right 
of  private  defence. 

Mr,  Justice  Campbell, — This  is  a  trial 
by  jury,  and  the  only  question  is  whether 
the  Judge  has  rightly  charged  the  jury.  I 
think  there  is  an  error  in  the  charge.  He 
makes  the  question  to  be  whether  the  pri- 
soners acted  on  grave  or  sudden  provocation, 
whereas  it  seems  to  me  that  the  real  ques- 
tion was  whether  they,  in  any  way,  exercised 
a  right  of  private  defence.  As  usual,  they 
pleaded  neither  sudden  provocation  nor  pri- 
vate defence,  alleging  an  alibi ;  but  the  one 
would  come  under  judicial  notice  as  well  as 
the  other.  I  observe  that,  in  these  affray 
cases,  there  is  generally  far  too  much  neglect 
of  this  question  of  private  defence.  The  in- 
jury is  generally  solely  directed  to  the  ques- 
tion who  struck  the  blow — not  to  the  question 
who  was  in  the  wrong  in  the  original  subject 
of  quarrel.  This  seems  to  me  quite  a  mis- 
take. The  essence  of  the  case  should  be,  I 
think,  to  ascertain  who  was  the  aggressor, 


and  whether  a  party  acted  in  right  of  de- 
fence or  otherwise.     It  never  was   intended 
that  a  man  should  submit  to  the  deprivation 
of  property  in  his  possession  without  exer- 
cising any  right  of  self-defence,  and  trust  to 
recover  it  by  the  tedious  operation  of  a  case 
in  the  Civil  Court,   with   all   the  weight  of 
possession,  onus  of  proof,  &c.,  against  him. 
Generally,  as  1  said,  this  point  is  neglected. 
But  in  this  case  it  appears  most  distinctly 
from  the  Judge's  charge  (as  well  as  from  the 
evidence)  that  the  prisbners  were  in  posses- 
sion of  the  disputed  property,  and  that  there 
was,  on  the   part  of  the  prosecutors,   "an 
attempt  to  oust  them  from  the  occupation  of  a 
certain  piece  of  land,  and  a  direct  interference 
with  this  building."     Again,  "  no  doubt  the 
attempt  to  oust  was  a  provocation  ;*'  "  it  in- 
volved a  question  of  title  for  the  adjudica- 
tion of  which  proper  Courts  are  appointed, 
and   there  was   nothing   to    require   instant 
assertion  of  the  prisoners'  rights."     Now,  as 
I  said,  a  future  remedy  in  a  Civil  Court  is  a 
very  different   thing   from   possession^    and 
there    are    no    Courts    or  authorities  which 
would  have  protected  the  prisoners'  possession 
if    they    had    not    helped    themselves.      It 
seems  to  me  clear  that  the  prosecutors  com- 
mitted  a  criminal   trespass  on   property  in 
possession   of  the  prisoners;  that  prisoners, 
finding  themselves  about  to  lose  possession, 
got  swords  and  used  them  to  the  extent  of 
slightly-  wounding  two  of  the  trespassers  in 
the  hand.     Now,  the   Penal  Code,   Section 
104,  extends  the  right  of  private  defence  of 
property  against  criminal    trespass  to    any 
harm  other  than  death,  provided  the  proper- 
ty could  not  be  defended  otherwise  than  by 
causing  such  harm.     The  point  would  be 
whether  prisoners  used  more  violence  than 
was  necessary.     I  think  the  questions  should 
have  gone  to  the  jury  whether  the  acts  of 
the  prisoners  were   acts  of  private  defence 
within  that  definition.     If  the  prisoners  had 
no  alternative  but  either  to  lose  the  posses- 
sion of  the  property,  or  wound  the  trespass- 
ers as  they  did,  they  wound  be  entitled  to 
an  acquittal.     Perhaps  we  might  remand  the 
case  for  a  new  verdict  under  the  above  direc- 
tions. 

Mr,  Justice  Jackson. — I  concur,  for  the 
most  part,  in  Mr.  Justice  Campbell's  remarks, 
more  especially  as  respects  the  constant 
omission  in  Sessions  Judges  to  consider  the 
question  of  whether  the  offence  of  hurt  or 
grievous  hurt  has  been  committed  in  the 
exercise  of  the  right  of  private  defence.  In 
this  case  the  complainant's  witnesses  all 
admit    that    Megher    Singh    was    the    last 


6o 


Criminal 


THE  WEEKLY  REPORTER. 


Ruli?igs» 


[Vol.  a 


occupant  of  the  house  which  the  prison- 
ers were  rebuilding,  and  that  the  prison- 
ers had  been  for  ten  days  engaged  in  erect- 
ing the  walls  of  the  house,  when  the  zemin- 
dar of  the  village,  Shibdayal,  opposed  them ; 
and  Megher  Singh  has  himself  deposed  that 
the  prisoners  were  rebuilding  the  house  with 
his  consent.  I  think,  then,  that  any  assault 
which  the  prisoners  might  have  then  and 
there  committed  in  order  to  protect  their 
possession  of  the  property,  might  certainly, 
have  been  justified  under  the  Sections  of  ihe 
Penal  Code  which  acknowledge  the  right 
of  private  defence.  But  this  right  could 
hardly  extend  to  the  act  of  the  prisoners  in 
going  to  their  own  houses,  and  returning 
armed  with  swords  and  using  them.  It 
could  hardly  be  said  that  this  was  not 
inflicting  more  harm  than  was  actually 
necessary  for  the  purpose  of  defence.  I 
would  not  then  return  the  case  for  a  new 
trial.  But,  accepting  the  verdict  of  the 
jury,  and  considering  the  provocation  which 
the  prisoners  received,  and  their  right  of 
private  defence,  which,  after  all,  they  have 
not  exceeded  to  any  large  extent,  I  would 
reduce  the  sentence  to  three  months'  simple 
imprisonment. 

Mr,  Justice  CamphelL — I  think  the  ends 
of  justice  will  be  sufficiently  met  by  the 
reduction  proposed  by  my  colleague  in  the 
sentence,  which,  under  the  circumstances,  is 
clearly  too  severe.  I  therefore  concur  in  the 
order  proposed  by  Mr.  Justice  Jackson. 


The  loth  April  1865. 
Present : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

Jury — Misdirection. 

Queen  versus  Seetanath  Ghosal. 

Commitfedby  the  Deputy  Magistrate  of  Diamond 

Harbour,  and  tried  by  the  Sessions  Judge  of 

the   24'PergiinnahSf   on   a    charge  of  False 

Evidence, 

There  is  no  misdirection  in  a  ci.se  of  false  evidence 
on  a  Judge  pointings  out  to  the  jury  the  contrast  between 
the  evidence  for  the  prosecution  and  the  course  followed 
by  the  prisoner  (namely,  a  simple  denial  of  the  charjje, 
coupled  with  a  refusal  to  examine  the  witnesses  in  attend- 
ance), so  long  as  the  Judge  left  it  to  the  jury  to  decide 
between  the  opposing  statements,  and  to  credit  whichever 
they  thought  most  worthy  of  belief. 

This  is  an  application  to  have  the  verdict 
of  the  jury  in  the  case  of  the  Queen  versus 
Seetanath  Ghosal  set  aside  on  the  ground  of 
misdirection. 

The  misdirection  complained  of  is  that 
the  Judge  unduly  pressed  upon  the  attention 


of  the  jury,  and  recommended  them  to  adopt 
the  evidence  for  the  prosecution,  and  re- 
fused to  allow  the  jury  to  visit  the  spot 
where  the  tree  in  dispute  had  stood,  and  so 
prevented  them  from  coming  to  a  right 
conclusion. 

I  have  read  over  carefully  the  Sessions 
Judge's  charge,  and  find  no  undue  pressnre 
laid  upon  the  jury.  The  Sessions  Judge 
commented  on  the  evidence  for  the  prosecu- 
tion, and  contrasted  it  with  the  course  fol- 
lowed by  the  prisoner  (a  simple  denial  of  tbe 
charge,  coupled  with  a  refusal  to  examine  the 
witnesses  who  were  in  attendance).  I  think 
he  was  quite  right  to  point  out  the  contrast, 
so  long  as  he  left  it  to  the  jury,  which  the 
Sessions  Judge  did,  to  decide  between  the 
opposing  statements,  and  to  credit  whichever 
they  thought  most  worthy  of  belief. 

With  regard  to  the  second  objection,  the  pri- 
soner was  charged  with  using  certain  words 
(which  are  stated  in  the  calendar)  on  oalb, 
^nowing  them  to  be  false.  These  were  that 
Dr.  Mazzuchelli  threatened  to  cut  down  the 
tree  to  establish  a  butchers  shop  on  the 
spot,  &c.,  &c.  Manifestly  it  could  not  have  as- 
sisted the  jury,  in  determining  whether  this 
charge  were  true  or  false,  to  have  visited  the 
spot,  and  have  seen  the  condition  in  which 
the  remains  of  the  tree  were,  inasmuch  as 
the  gist  of  the  case  was  not  so  much  whe- 
ther Dr.  Mazzuchelli  had  the  tree  cut  down, 
as  whether  he  used  the  improper  language 
attributed  to  him  by  the  prisoner.  The  juiy 
had  to  decide  between  two  statements,  and 
they,  on  the  evidence,  held  that  Dr.  Maz- 
zuchelli and  his  witnesses  spoke  the  trutb. 
and  consequently  that  the  prisoner  had  per- 
jured himself. 

I  think,  therefore,  that  there  was  no  mis- 
direction on  the  part  of  the  Sessions  Judge, 
and  that  this  application  should  be  rejected. 


The  13th  April  1865. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 
Puisne  Judges, 

State  Offences— Jurisdiction— Trial  of  British 
Subject  for  acts  done  within  or  without  British 
Territory. 

Queen  vs,  Moulvie  Ahmudoollah. 

Mr,   H.   A.   Eglinton   and   Bahoos  Kishen 

Kishore  Ghose  and  Jaggadanund  Mocker- 

jee  for  the  prosecution. 

Mr,  W.  L,  Mackenzie  for  the  defence. 

A  person  who  is  admittedly  a  subject  of  the  Britisfa  Go- 
vcrnroent  is  liable  to  be  tried  by  the  CouVts  of  t*"* 
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country  for  acts  done  by  him,  whether  wholly  within  or 
wholly  without,  or  partly  within  and  partly  without,  the 
British  territories  in  India,  provided  they  amount  to- 
g'ether  to  an  offence  under  the  Penal  Code. 

The  prisoner  is  charged  on  the  following 
counts : — 

I  si, — That  he  attempted  to  wage  war 
against  the  Queen,  and  thereby  committed 
an  offence  punishable  under  Section  i:ii  of 
the  Indian  Penal  Code. 

2nd, — That  he  abetted  the  waging  of  war 
against  the  Queen,  and  has  thereby  commit- 
ted an  offence  punishable  under  Section  121 
of  the  Indian  Penal  Code. 

jrd. — That  he  has  abetted  the  attempt  to 
wage  war  against  the  Queen,  and  has  there- 
by committed  an  offeiice  punishable  under 
Section  121  of  the  Indian  Penal  Code. 

j^h, — ^That  he  abetted  the  collection  of 
men  with  the  inteption  of  waging  war 
against  the  Queen,  and  has  thereby  commit- 
ted an  offence  punishable  under  Sections  109 
and  122  of  the  Indian  Penal  Code. 

£th, — That  he,  by  illegal  omission,  con- 
cealed the  existence  of  a  design  to  wage  war 
against  the  Queen,  intending  by  such  con- 
cealment to  facilitate  the  waging  of  such 
war,  and  has  thereby  committed  an  offence 
punishable  under  Section  1 23  of  the  Indian 
Penal  Code. 

The  Judge  has  found  the  prisoner  guilty  on 
the  2nd,  4th,  and  5th  counts.  He  acquits  him 
of  the  first  count,  and  considers  the  3rd 
merged  in  the  2nd.  The  Judge  has  passed  a 
sentence  of  death  and  forfeiture  of  property 
on  the  prisoner,  which  sentence  is  submitted 
for  the  confirmation  of  this  Court  under 
Section  380  of  the  Code  of  Criminal  Pro- 
cedure, and  the  prisoner  has  filed  an  appeal 
against  the  finding  and  conviction  under  Sec- 
tion 408  of  the  same  Code. 

The  counsel  for  the  prisoner  raised  a  legal 
objection  that  the  prisoner  had  not  commit- 
ted an  offence  prmishable  by  the  Penal  Code ; 
that  on  reference  to  the  remarks  made  by 
Morgan  and  Macpherson  in  their  edition  of 
the  Penal  Code,  and  to  the  illustrations  ap- 
pended to  Section  121  of  that  Code,  it  was 
clear  that  the  words  ''waging  war"  meant 
an  insurrection  or  rebellion  within  the  British 
territories,  and  had  no  reference  to  a  war 
waged  by  foreign  enemies,  or  by  parties 
owing  allegiance  to  the  Queen,  if  such  war 
were  waged  outside  of  the  British  territories. 
The  prisoner  had  been  acquitted  on  the  first 
count ;  and  the  counsel  contended  that,  if  the 
view  of  the  law  which  he  took  were  correct, 
the  prisoner  could  not  be  convicted  of  abet- 
ment under  the  2nd,  or  on  any  other  count 


of  the  charge,  as  the  war  had  not  been  wag- 
ed within  the  British  territories.  And  that, 
even  if  assistance  had  been  rendered  (an  al- 
legation by  no  means  satisfactorily  proved 
against  the  prisoner),  it  had  been  given  to 
parties  not  within  the  territory,  and  it  was 
therefore  immaterial  whether  such  parties 
were  foreign  enemies,  or  persons  owing  al- 
legiance to  the  Queen. 

The  contention  of  the  learned  counsel  for 
the  prisoner  cannot,  we  think,  be  sustained. 
The  prisoner  is  admittedly  a  subject  of  the 
British  Government.  By  Section  2  of  Act  I. 
of  1849,  which  is  still  in  force,  he  is  amen- 
able to  the  law  for  all  offences  committed  by 
him  within  the  territory  of  any  foreign 
Prince  or  State;  and,  by  Section  3  of  the 
Penal  Code,  he  is  to  be  dealt  with  according 
to  the  provisions  of  the  Code  for  any  act 
committed  beyond  the  territories  vested  in 
Her  Majesty  by  the  Statutes  21  and  22  Vic, 
Ch.  106,  in  the  same  manner  as  if  such  act 
had  been  committed  within  the  said  territo- 
ries. Whether,  therefore,  the  acts  which 
the  prisoner  did  were  wholly  within  or  wholly 
without,  or  partly  within  and  partly  without, 
the  territory  of  Her  Majesty,  if  they  together 
amount  to  an  offence  under  the  Penal  Code, 
he  is  liable  to  be  tried  for  them  by  the  Courts 
of  this  country. 

We  think  that  the  evidence  before  us  is 
sufficient  to  support  the  conviction  of  the 
prisoner  under  Section  121  of  the  Penal 
Code  upon  the  second  count  of  the  charge ; 
but,  as  we  do  not  find  from  that  evidence  that 
the  prisoner  took  a  more  active  part  in  this 
conspiracy  than  others  who  have  been  con- 
victed and  sentenced,  we  decline  to  confirm 
the  sentence  of  death  passed  by  the  Sessions 
Judge,  but  direct  that  the  prisoner  Ahmud- 
oollah  be  transported  for  life,  and  do  forfeit 
all  his  property  to  Government. 


The  i8th  April  1865. 

Present ; 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

Kidnapping^  or  abducting  a  woman  to  compel 
her  marriage— Consent  of  girl  nnder  sixteen 
years. 

Queen  versus  Amgad  Bugeah. 

Committed  by  the  Joint  Magistrate^  and  tried 

by   the  Sessions  Judge  of  Tipper  ah  ^   on    a 

charge  of  kidnapping  under  Section  366  of 

the  Indian  Penal  Code^  &c. 

The  consentof  a  girl  under  sixteen  years>  kidnapped  or 
abducted  to  compel  her  marriage,  does  not  affect  the 
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offence ;  nor  is  It  necessary  that  the  taking  or  enticing 
should  be  shown  to  be  by  means  of  force  or  fraud. 

This  is  a  very  clear  case. 

The  girl,  who  is  under  fourteen  years  of 
age,  deposes  that  the  prisoner  met  her  on  the 
road,  and  carried  her  off  forcibly  to  his  house, 
with  the  intention  of  marrying  her.  That 
she  was  so  taken  to  the  prisoner's  house  is 
proved  by  the  evidence,  and  it  was  in  that 
house  that  the  police  found  her. 

The  defence  is  that  the  girl  married  the 
prisoner  of  her  own  accord,  and  that  her 
brother  agreed  to  the  arrangement ;  but  this 
statement  is  totally  unsubstantiated,  the  per- 


son who  is  said  to  have  performed  the  mar- 
riage service  denying  all  knowledge  dL  the 
transaction. 

But,  even  supposing  so  much  of  the  de- 
fence true  that  the  girl  did  consent,  that 
circumstance  would  not  affect  the  preseni 
charge.  It  is  proved  that  the  prisoner  eiiber 
took  or  enticed  her,  she  being  a  girl  under 
sixteen  years  of  age,  from  the  keeping  of 
her  lawful  guardian,  and  the  consent  of  sodi 
kidnapped  person  would  be  immaterial ;  nor 
would  it  be  necessary  that  the  taking  or  en- 
ticing should  be  shown  to  be  by  means  d 
force  or  fraud. 

The  appeal  is  rejected. 
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The  19th  April  1865. 

Present  : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

Tlieft,  and  taking  or  retention  of  stolen  goods. 

Qaeen  versus  Sreemont  Adup. 

Commiiiedby  the  Deputy  Magistrate  of  Ho'mrah^ 
and  tried  by  the  Sessions  fudge  of  Hooghly^ 
on  a  charge  of  Thefts  &c. 

The  theft  and  the  taking  and  retention  of  stolen 
goods  form  one  and  the  same  offence,  and  cannot  be 
punished  separately. 

This  case  was  tried  with  the  aid  of  a  jury, 
and  there  is  consequently  no  appeal  except 
on  points  of  law. 

I  think  that  the  Sessions  Judge's  charge 

might  have  been   more    carefully    worded. 

For  instance,  he  speaks  of  the  theft,  of  the 

finding  of  the  bag,  and  of  the  consequent 

I  arrest  of  the  prisoner  with  that  bag,  as  being 

r'  admitted."    Now,  the  only  meaning  that 

■could  possibly  be  attached  to  these  words 

^ould  be  that  the  prisoner  **  admitted "  the 

ifacts  referred  to,  whereas  he  did  no  such 

{hing.    The  jury  ought  to  have  been  told 

.that  these  circumstances  were  deposed  to  by 

fsach  and  such  witnesses. 

This,  however,  does  not  amount,  under  the 
circumstances  of  the  case,  to  a  misdirection. 

For  the  rest,  the  evidence,  such  as  it  is, 
was  laid  before  the  jury,  and  they  thought 
proper  to  convict  upon  it.  This  evidence 
might  have  been  unsatisfactory,  but  it  was 
legally  sufficient,  and  that  is  the  only  point  I 
have  to  do  with  in  considering  this  appeal. 

I  must  reject  it,  therefore;  but  the  pri- 
soner ought  not  to, have  been  convicted  on 
the  2nd  and  3rd  counts  of  the  charge.  As 
he  has  been  found  guilty  of  the  original 
theft,  the  taking  of  the  bag  of  pice  from  the 
place  where  it  had  been  concealed  in  the 
plantain  clump  was  part  and  parcel  of  that 
crime,  and  ought  not  to  have  been  made 
into  a  separate  and  distinct  offence. 

So  likewise  with  regard  to  the  conviction 
of  "knowingly  retaining  stolen  property." 
It  has  been  frequently  ruled  by  this  Court 
that  in  cases  like  the  present  the  theft  and 
the  retention  of  the  stolen  goods  form  one 
and  the  same  offence,  and  cannot  be  punish- 
ed separately. 

^  Vol,  II. 


The  19th  April  1865. 

Present  : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges. 

Whipping  (in  addition  to  imprisoiunent)— • 
Housebreaking  by  night  and  Theft. 

Queen  versus  Tonaokoch. 

Referred  under  Section  434,  Act  XXV,  of  i86r^ 
and  Circular  Order  No.  18,  dated  i^th  July 
1865. 

Section  3,  Act  VI.  of  1864,  does  not  allow  of  whipping 
in  addition  to  imprisonment  in  the  case  of  a  fresh  ooh* 
viction. 

House-breaking  by  nigrht  and  theft  form  a  single  and 
entire  offence,  and  cannot  be  punished  separately. 

The  Officiating  Deputy  Commissioner  has 
mistaken  the  meaning  of  Section  3,  Act 
VI.  of  1864,  and  has  sentenced  the  prisoner 
to  stripes  in  addition  to  imprisonment,  al« 
though  no  previous  conviction  for  the  same 
offence  had  been  recorded  against  either  of 
them. 

So  much  of  his  order  is,  therefore,  cancel- 
led. 

The  Court  desire  the  Judicial  Commis- 
sioner to  bring  the  subject  of  this  referenco 
to  the  notice  of  his  subordinates  generally  3 
and  also  to  draw  their  attention  to  the  Cir- 
cular  Letter  of  this  Court,  No.  926,  dated 
October  3rd,  1864,  wherein  is  laid  down  thai, 
if  a  man  break  into  a  dwelling-house  at 
night  and  steal  property  therefrom,  the 
crime  is  in  its  nature  one  single  and  entire 
offence,  and  should  be  treated  accordingly. 
The  Assistant  Commissioner  should  have 
convicted  the  prisoner  under  Section  457 
only. 


The  20th  April  1865. 

Present : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge, 

False  ETidence— Corrupt  intentioii. 

Queen  versus  Rhutten  Ram. 

Committed  by  the  Joint  Magistrate,  and  tried 
by  the  Sessions  Judge  of  Shahabad,  on  a 
charge  of  false  evidence. 

Corrupt  intention  in  giving  false  evidence  may  be 
inferred  from  circumstances. 

The  facts  of  this  case  a^e  not  contested. 
The  prisoner  now  admits  that  he  did  realize 
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money  on  two  decrees,  and  defends  himself 
by  saying  thftt,  when  originally  examined, 
he  was  confused,  and  did  not  know  what 
he  was  sa3ring. 

The  circumstances  under  which  the  false 
evidence  was  given  are  fully  detailed  in  the 
Sessions  Judge's  proceedings ;  and  the  only 
question  for  the  Court  to  consider  is,  whether 
the  statement  on  solemn  affirmation,  to  the 
effect  that  he  had  only  realized  on  one  de- 
cree, and  not  on  two,  was  false  evidence 
intentionally  given. 

Corrupt  intention  may  be  inferred  from  cir- 
cumstances ;  and  those  detailed  in  the  Lower 
Court's  judgments  are,  I  consider,  sufficient 
to  warrant  the  inference. 

The  prisoner  had  every  reason  to  conceal 
the  fact  of  his  having  realized  more  money 
belonging  to  the  minor's  estate ;  and  as 
to  his  plea  of  being  confused  at  the  time 
the  question  was  put  to  him,  I  remark  that 
he  was  allowed  several  opportunities  of  tell- 
ing the  truth,  and  that  the  realization  of  the 
amount  due  on  the  second  decree  formed 
the  subject  of  a  conversation  in  Court  before 
the  question  was  actually  put  to  the  pri- 
soner. He  had  ample  time  to  correct  him- 
self, and  he  could  hardly  have  forgotten  the 
circumstance  that  he  had  received  money  on 
account  of  the  second  decree  on  no  less  than 
three  different  occasions,  on  all  of  which  he 
gave  a  receipt  for  the  money  realized.  I  see, 
therefore,  no  reason  to  interfere,  and  reject 
the  prisoner's  appeal. 


The  2ist  April  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Joint  Mag^istrate  vested  with  full  powers  (not 
subordinate  to  Ma^strate)~Dispntes  concern- 
ing rig^ht  of  way  (Procedure). 

Queen  versus  Toyluckonauth  Sircar. 

Referred  under  Section  4^4,  Act  XXV,  of  i86iy 

and  Circular  Order  dated  the  t^th  July  1863. 

A  Joint  Magistrate  vested  with  full  powers  is  not, 
tmoad  cases  instituted  before  and  tried  by  him,  subor- 
dinate to  the  Magistrate ;  and  the  latter  officer  has  no 
|>ower  to  quash  his  proceedings  or  to  hear  them  on 
appeal. 

In  a  case  of  dispute  concerning  a  rieht  of  way,  the 
Magistrate,  instead  of  deciding  against  the  complainant 
on  the  ground,  that  he  alres^y  has  another  way  of 
approach  to  his  own  house,  ought  to  enquire  whether 
or  not  the  new  road  has  been  in  the  use  and  occupation 
of  the  complainant,  and,  if  so,  to  retain  him  in  it,  leaving 
the  owner  of  the  lanfl  to  determine  the  question  of  right 
tD  the  easement  in  the  Civil  Coqrt, 


Section  320  of  the  Code  of  Criminal  Procedore  docs 
not  require  that  there  should  bean  apprehended  brad 
of  the  peace  before  the  authorities  can  interfere  ta 
decide  a  right  of  way. 

This  case  has  been  referred  under  Sedon 
434  of  the  Code  of  Criminal  Procedure. 

The  point  in  dispute  was  the  right  d  vaj 
claimed  by  Sarodapershad  Mookerjee  o«r 
some  land  in  the  possession  of  the  defend- 
ant Toyluckonauth  Sircar. 

The  case  was  heard  and  disposed  of  bjtbe 
Joint  Magistrate,  who  decided  that,  as  tix 
complainant  had  already  a  means  of  ingress 
and  egress  by  another  road,  he  had  no  rigte 
to  make  use  of  that  one  which  passed  tbroogii 
the  defendant's  land. 

Some  little  time  after  the  defendant  com- 
menced building  a  wall  on  the  disputed  road 
(the  former  obstruction  was  a  mat  tatce 
only),  and  the  plaintiff  again  petitioned  this 
time  to  the  Magistrate. 

The  defendant  also  appeared,  pleading  the 
Joint  Magistrate's  order  ;  but  the  Magistrate 
decided  that  the  case  was  not  a  res  adjudi" 
cata,  and  quashed  the  Joint  Magistrate's 
proceedings,  on  the  ground  that  the  real  isoe 
under  Section  320  had  not  been  tried-  He 
then  sent  the  case  to  a  Deputy  Magistrate 
with  full  powers,  who,  considering  that  no 
breach  of  the  peace  was  likly  to  occur, 
refused  to  adjudicate,  although  he  ordered 
the  defendant  to  desist  in  his  building  till 
the  right  to  do  so  was  settled  by  the  CwS 
Court. 

We  have  no  doubt  that  the  Magistrate's 
action  was  without  jurisdiction.  The  Joint 
Magistrate  being  vested  with  full  povw 
was  not,  quoad  cases  instituted  before  asd 
tried  by  him,  the  Magistrate's  subordinate, 
and  the  latter  oflBcer  had  no  power  to  qn«sk 
his  proceedings,  or  to  hear  them  on  appeal 
The  law  on  this  subject  has  already  been 
laid  down  in  the  Court's  letter  No.  504* 
dated  29th  June  1864. 

It  would  appear  fronp  the  Joint  Magis- 
trate's order  that  that  officer  did  mistake  ihe 
proper  issue,  and  decided  against  the  plai^^ 
iff,  on  the  ground  that  he  had  already  an- 
other way  of  approach  to  his  house,  instead  of 
enquiring,  as  he  ought  to  have  done,  into  the 
question  whether  or  no  the  new  road  was 
open  to  the  use  of  complainant,  according  to 
the  procedure  laid  down  in  Section  32001 
the  Code  of  Criminal  Procedure. 

But,  whether  right  or  wrong,  the  Joi* 
Magistrate's  order  was  not  appealable  to  the 
Magistrate,  nor  had  the  Magistrate  any  riga 
to  interfere  with  it ;  and,  this  being  so,  it 
follows  that  the  ulterior  proceedings  of  ^ 
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Deputy  Magistrate  were  informal,  and  con- 
sequently null. 

We  remark,  moreover,  that  the  Deputy 
Magistrate  appears  to  have  misconstrued 
the  law  equally  with,  though  in  a  difiFerent 
manner  from,  the  Joint  Magistrate. 

There  is  nothing  in  Section  320  which 
makes  it  imperative  that  there  should  be  an 
apprehended  breach  of  the  peace  before  the 
authorities  can  interfere  to  decide  a  right  of 
way. 

Section  404  of  the  Code  of  Criminal 
Procedure  gives  this  Court  the  power  to 
send  for,  and  take  up,  any  proceedings  of  a 
Magistrate  either  in  a  civil  or  other  trials,  and, 
if  it  find  that  there  has  been  an  error  in 
point  of  law,  to  amend  the  error,  and 
pass  such  order  as  may  appear  legal  and 
proper. 

In  this  case  the  Joint  Magistrate  ought 
to  have  decided  whether  the  complainant 
was  in  the  use  and  occupation  of  the  new 
road,  and  for  how  long,  and,  if  he  held  him 
to  be  in  such  possession,  to  have  retained 
him  in*it,  leaving  the  owner  of  the  land 
to  determine  the  question  of  right  to  the 
easement  in  the  Civil  Court. 

The  complainant  has  been  unfairly  pre- 
judiced by  the  Joint  Magistrate's  proceedings, 
and  we  therefore  annul  all  the  orders  that 
have  been  passed  in  this  case,  and  remand  it 
to  the  Court  of  first  instance  for  enquiry,  in 
accordance  with  the  provisions  of  Section 
320  of  the  Code  of  Criminal  Procedure. 


The  22nd  April  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  yudges. 

Commitment — Evidence  to  be  recorded. 

Queen  versus  Mr.  R.  Anderson. 

Referred  under  Section  434  of  AH  XXV,  of  186 1^ 

and  Circular  Order  No,  18,  dated  15th  July 

1863, 

A  Mag^istrate,  makings  an  enquiry  with  a  view  to  com- 
init,  is  bound  to  record  specially  the  evidence  on  which 
the  commitnient  is  made. 

The  proceedings  of  the  Assistant  Ma- 
gistrate in  this  case  were  clearly  irregu- 
lar. There  was  no  absolute  necessity  doubt- 
less for  the  party  complained  against  to 
prosecute  ;  but,  in  accordance  with  paragraph 
6  of  this  Court's  Criminal  Circular  No.  19, 
the  Magistrate,  making  an  enquiry  with  a  view 
to  commit,  was  bound  ta  take  the  usual  legal 


steps,  and  record  specially  the  evidence  on 
which  he  thought  the  commitment  justi^ 
fiable. 

The  evidence  in  support  of  the  prosecu- 
tion should  have  been  taken  de  novoy  and  it 
was  illegal  to  make  it  depend  on  the  failure 
of  the  original  prosecution  to  support  the 
charge  of  "  illegal  duress." 

The  Assistant  Magistrate  has  committed 
the  case  on  what  is  not  legal  evidence,  and 
we  therefore  annul  his  order,  and  direct 
him  to  proceed  ^^  de  novo'' 


The  a4th  April  1865. 
Present : 

The  Hon'ble  F.  A.  Glover,  Puisne  Judge. 

House-breaking:  by  night 

Queen  versus  Emdad  Ally. 

Committed  by  the  Magistrate ^  and  tried  by  the 

Sessions  fudge  of  Hooghly^  on  a  charge  of 

House-breaking  by  night  with  intent  to  com" 

mit  Theft, 

EfFecting^  an  entrance  into  a  house  at  night  by  scaling 
a  wall  constitutes  house-breaking  by  night  under  Section 
445  of  the  Penal  Code. 

There  is  no  ground  of  appeal  in  this 
case.  The  evidence  shows  that  the  prisoner 
was  caught  at  night  inside  the  prosecutor's 
house,  and  that  he  could  only  have  effected 
an  entrance  by  scaling  a  wall.  This,  if 
proved,  would  constitute  house-breaking  by 
night  under  Section  445  of  the  Penal  Code. 

The  jury  considered  the  evidence  adduced 
for  the  prosecution  sufficient,  and  this  is  a 
finding  with  which  there  is  no  interference 
allowed,  no  point  of  law  being  involved. 

The  appeal  is  rejected. 


The  24th  April  1865. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Puisne  Judges, 

Counterfeiting:  Stamp  paper. 

Queen  versus  Shuroop  Chunder  Doss. 

Committed  by  the  Assistant  Commissioner  and 
Magistrate^  and  tried  by  the  Deputy  Commis- 
sioner of  Cachar,  on  a  charge  of  counter- 
feiting Government  stamp. 

The  passing  off  of  a  one-anna  stamp  as  a  one-rnpee 
stamp  is  not  counterfeiting  a  one-rupee  stamp. 

Mr.  Justice  Glover, — The  prisoner  in 
this  case  has  been  convicted  under  Section 
260  of  the  Indian  Penal  Code  of  using, 
as  genuine,  a  stamp  paper,*  knowing  it  to  be 
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a  counterfeited  one  of  another  stamp  paper, 
issued  by  Government  for  the  purpose  of 
revenue. 

It  appears  from  the  record  th^t  one  Malvi 
Meeah,  wishing  to  purchase  a  small  plot  of 
land,  applied  to  the  prisoner  to  draw  the  con- 
veyance. Prisoner  did  so,  and  also  supplied 
the  stamp  paper  (the  would-be  purchaser 
not  having  one),  alleging,  as  the  witnesses  for 
the  prosecution  say,  that  it  was  of  the  re- 
quired value — m.,  one  rupee.  Some  time 
after,  MaWi  was  informed  that  his  vendor's 
property  was  advertised  for  sale,  and  that 
amongst  it  was  the  piece  of  land  he  had 
bought.  He  went  into  the  station  on  hear- 
ing this,  and  objected  to  the  sale,  when  he 
was-  told  that  his  conveyance  was  worthless, 
being  written  on  a  stamp  of  inadequate 
value,  on  a  one- anna  instead  of  on  a  one-rupee 
paper. 

Many  witnesses  have  been  examined  on 
either  side.  Those  for  the  prosecution  de- 
4:lare  that  the  prisoner  said,  and  they  under- 
stood, that  the  paper  on  which  the  convey- 
ance was  written  was  a  one-rupee  stamp. 
Those  for  the  defence,  that  the  stamp  fur- 
nished was  a  one-anna  one,  and  that  the  pur- 
chaser, Malvi,  knew  that  it  was  insufficient, 
but  intended  to  have  the  kubalah  copied  af- 
terwards on  to  a  paper  of  the  requisite  value. 
There  is  a  direct  conflict  of  evidence,  and  it 
would  be  difficult  to  say  which  is  the  most 
trustworthy. 

But,  setting  this  aside  for  the  moment,  it 
appears  to  me  that  the  conviction  is  bad  in 


law.  The  prisoner  is  convicted  under  Sec- 
tion 260 ;  but  the  stamp  paper  filed  is  a  per- 
fectly genuine  one-anna  stamp;  it  is  noL 
moreover,  a  counterfeit  of  any  other  stamp. 
It  is  true  that,  on  two  of  the  Bengalee  letters 
of  the  word  "  anna,  '*  semi-opaque  blots  of  ink 
apparently  have  been  dropped.  But  there  has 
not  been  the  slightest  attempt  made  .to  alter 
the  word  "  anna  "  into  "  roopya, "  or  indeed 
to  alter  the  former  word  at  all;  and  the 
word  "anna"  in  the  Persian  character  is 
perfectly  intact. 

It  cannot  be  said,  supposing  for  the  sake 
of  argument  that  these  blots  were  placed 
over  the  letters  in  question  by  the  prisoner. 
that  there  has  been  any  attempt  to  counterfeit 
a  one-rupee  stamp.  If  the  evidence  on 
the  part  of  the  prosecution  be  perfectly- 
reliable,  the  most  that  the  prisoner  could  be 
found  guilty  of  would  be  cheating  in  selling 
to  the  prosecutor  a  genuine  one-anna  stamp, 
and  saying  that  it  was  a  one-rupee  stamp. 
I  think  that  the  prisoner  should  be  released. 

Mr.    Justice    Jackson. — I     concur     wiih 
Mr.  Justice  Glover.     The  stamp  «sed  w; 
not  a  counterfeit  stamp  at  all. 

The  evidence  rather  proves  that  a  one-i 
anna  stamp  was  used  with  the  consent  of 
all  parties  instead  of  a  one-rupee  stamp. 
The  deed  of  sale  is  not  denied  by  the  parties 
who  sold  the  land,  and  even .  they  admit 
that  it  was  drawn  out  on  the  one-anna  stamp, 
because  they  were  in  a  great  hurry  for  the 
money,  and  a  one- rupee  stamp  was  not  forth- 
coming.    The  prisoner  will  be  acquitted. 
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The  words ' '  conjointly  with  five  or  more  persons  " 
redundant  in  a  charg^e  of  Dacoity. 

Extract  (paras,  /  and  4)  of  letter  No,  to^from 
the  Registrar^  Appellate  High  Courts  to  the 
Sessions  yudge  of  Behar^  dated  the  6th 
January  1865, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge. 

I.  lam  directed  to  communicate  the  fol- 
lowing observations  on  your  Criminal  Re- 
turns for  November  last. 

4.  In  the  charge  against  the  prisoner 
Boonee  and  two  others  i^Case  No.  4  of  State- 
ment 4;,  the  words  **  conjointly  with  five  or 
znore  persons"  were  redundant,  inasmuch  as 
the  fact  of  five  or  more  persons  being  con- 
cerned Ife  implied  in  the  term  "  dacoity,"  as 
defined  in  Section  391  of  the  Indian  Penal 
Code. 


Conyictions  under  Sections  aoi,  302,  and  203 
of  the  Penal  Code. 

No.  II. 

From  the  Registrar  of  the  High  Court,  &c,,  to 
the  Sessions  Judge  ofNuddea,  dated  Calcutta, 
6th  January  1865. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 

Sir, — I  am  directed  to  communicate  to 
you  the  following  observations  of  the  Court 
in  review  of  your  Sessions  Statement  for 
October  last. 


2.  With  reference  to 


"  The  two  essential  points 
iwhich  remain  to  be  proved 
t>efore  a  conviction  can  pass 
on  any  of  the  three  Sections 
referred^  to,  are,  first ,  the 
substantial  fact  of  an  offence 
havin^r  been  committed;  and, 
secorMlyt  the  knowledge  or 
reasonable  belief  on  the  part 
of  the  accused  that  such 
wras  the  case :  both  these  are 
essentia!  parts  of  the  of- 
fences specified  in  the 
cbarres  arainst  the  ac- 
cttied." 


your  remark  (mar- 
ginally quoted)  in 
your  directions  to 
the  jury,  sitting  on 
the  trial  of  Ekram- 
uddeen  Sheikh 
(Statement  5),  I  am 
directed  to  point 
out  that  both  these 
points  are  not  ab- 
solutely necessary 
in  order  to  consti- 
tute a  legal  convic- 
tion under  Sections 
301,  303,  or  303  of 


the  Penal  Code ;  for,  if  a  person  have  reason  to 
believe  (Section  36)  that  an  offence  has  been 
committed,  and  acts  in  the  manner  described 
in  either  of  those  Sections,  he  would  be  liable 
to  punishment,  even  although  it  might  sub* 
sequently  transpire  that  he  was  mistaken 
in  his  belief. 

I  am  to  add  that  Section  303  of  the  Penal 
Code,  under  which  the  offence  specified  in  the 
third  head  of  the  charge  was  punishable, 
should  have  been  entered  therein  in  accord- 
ance with  the  terms  of  Section  334,  Code  of 
Criminal  Procedure. 


Abetment— Adjonmment  of  Case  (absence  of 
Inspector  of  Police) — Rape  (attempt  to  com- 
mit). 

Extract  (paras.  2,  j,  4,  and  6)  of  letter  No.  12, 
from  the  Registrar  of  the  Appellate  High 
Court,  to  the  Sessions  Judge  of  Nuddea,  dated 
the  6th  January  i86$. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge.  . 

3.  That  the  act,  with  the  abetment  of 
which  the  prisoner  Baool  Chunder  Bis- 
was was  charged,  was  not  committed  in 
consequence  of  the  abetment,  should  hav6 
been  specified  in  the  charge,  in  order  to 
bring  it  within  the  terms  of  Section  116  of 
the  Penal  Code. 

3.  If  you  considered  that  the  evidence 
of  the  Inspector  of  Police  (absent  through 
sickness)  was  essentially  material  in  the  trial 
of  Koylash  Ghose  and  three  others,  convicted 
of  dacoity,  you  should,  under  the  circum^ 
stances,  have  adjourned  the  trial  of  the  case 
under  Section  377,  Code  of  Criminal  Pro- 
cedure. 

4.  Referring  to  the  charge  against  the 
prisoner  Modhoosoodun  Chowdry  (Case  No. 
30  of  Statement  5),  I  am  to  point  out  that,  to 
render  Section  109,  Indian  Penal  Code,  ap- 
plicable, it  should  be  set  forth  in  the  charge, 
and  proved  in  evidence,  that  the  act  abetted 
was  committed  in  consequence  of  the  abet- 
ment. This  remark  applies  also  to  the  3nd 
head  of  the  charge  against  the  prisoner  Issur 
Chunder  Roy  and  another.*  (Case  No.  34  of 
Statement  5.) 
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6.  The  2nd  head  of  the  charge  against 
the  prisoner  Khaodee  Sheikh  should  have 
set  forth  that  the  ofiFence  was  punishable 
under  Section  511  and  Section  376  of  the 
Indian  Penal  Code,  as  the  fornjer  Section  by 
itself  does  not  prescribe  any  definite  punish- 
ment for^  the  oflfence  of  attempting  to 
commit  rape. 


Framine  of  charge  under  Section  2zz,   Penal 
Code — Custody  of  recusant  prosecutors. 

Extract  (paras,  2  and  ^)  of  letter  No.  ij,  from 
the  Registrar f  Appellate  High  Court ,  to  the 
Deputy  Commissioner  of  Cachar,  dated  the 
6th  yanuary  i86$, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 

2.  In  accordance  with  the  provisions  of 
Section  234  of  the  Code  of  Criminal  Proce- 
dure, the  charge  against  the  prisoner  Jeebun 
Coolie-  (Case  No.  10  of  Statement  4) 
should  have  described  the  imputed  offence 
as  nearly  as  possible  in  the  language 
of  the  Indian  Penal  Code.  Following  the 
terms  used  in  Section  2 1 1  of  the  Indian  Penal 
Code,  under  which  the  charge  was  laid,  it 
should  have  set  forth  that  the  prisoner 
"  falsely  charged/'  and  not  that  he  "  made 
an  accusation."  The  Court  also  observe 
that  there  was  a  material  defect  in  the 
charge  owing  to  the  omission  of  the  words 
"knowing  that  there  was  no  just  or  lawful 
ground  for  such  charge"  against  the  accus- 
ed. 

3.  The  first  and  second  heads  of  the 
charge  against  the  prisoner  Brojo  Kishen 
Deb  are,  the  Court  observe,  obviously  absurd. 
The  Assistant  Commissioner  should  rather 
have  framed  a  charge  under  Section  166 
of  the  Indian  Penal  Code,  coupled  with  Sec- 
tion 159  of  the  Code  of  Criminal  Procedure, 
as  he  should  have  known  that  rules  regarding 
the  custody  of  accused  persons  do  not  apply 
to  complainants.  Amendment  of  the  charge, 
I  am  to  add,  would  not  have  affected  the 
result  of  the  case. 


The  exceptions  under  Section  300,  Penal  Code, 
should  not  be  affirmed  in  a  charg^e  of  culpable 
homicide  not  amounting  to  murder — Robbery 
—Hurt 

Extract  (paras,  s&nd  *j)  of  letter  No,  14^  from 

the  Registrar^  Appellate  High  Courts  to  the 


Sessions  yudge  of  Bhaugulpore ^  dated  the  6& 
January  t86$, 

(Criminal  Side.) 
Present  : 
The  Hon'ble  C.  B.  Trevor,  Puisne  Judge. 

3.  Adverting  to  the  original  charge  ag^nsl 
the  prisoner  Karree  Roy  (Case  No.  5  « 
Statement  4),  I  am  to  point  out  that,  in  a 
charge  of  culpable  homicide  not  amounting 
to  murder,  it  was  quite  unnecessary  to  spediy 
the  exception  under  which  the  offence  fell, 
so  as  not  to  amount  to  murder.  The  excep- 
tions in  question  are  a  part  of  Section  300,  and 
need  to  be  denied  in  a  charge  of  murder: 
they  do  not  require  to  be  affirmed  (as  the 
Joint  Magistrate  seems  to  have  thought)  in 
a  charge  of  culpable  homicide  not  amounting 
to  murder  punishable  under  Section  304  ^ 
the  Penal  Code.  In  regard  to  the  finding  and 
sentence  in  this  case,  the  Court  obscn^e 
ihat  the  evidence,  as  given  in  the  Sessions 
Court,  clearly  brings  the  crime  up  to  cnl- 
pable  homicide  not  amounting  to  muider.  Tbe 
punishment  awarded  is  under  the  circum- 
stances sufl5cient,  though  the  offence  of 
which  the  prisoner  was  found  guilty  does 
not  meet  all  the  facts  in  the  evidence. 

7.  As  the  crime  of  robbery  supposes  the 
existence  of  "  voluntarily  causing  hurt  or 
wrongful  restraint,"  the  charge  against  ibe 
prisoner  Aiiieer  (Case  No.  1 2  of  Statement  4I 
was  unnecessarily  amplified  by  the  insertion  01 
the  clause  just  quoted.  If  hurt  were  caused 
in  the  commission  of  robbery,  an  additional 
head,  charging  the  prisoner  with  the  offence 
punishable  under  Section  394  of  the  Indian 
Penal  Code,  should  have  been  framed. 


Rape   (Previous  convictions   of)— Whippig7  i 
Murder  (by  several  persons)— Capital  Sen- 
tence—Ki<uiapping — Abduction. 

Extract  (paras.  4,  7,  and  8)  of  letter  No.  2S,   \ 
from   the  Registrar  of  the   Appellate  Bi^' 
Court,  to  the  Sessions  Judge  of  Rungport^ 
dated  the  gth  January  186$. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Locb. 
Puisne  Judges. 

4.  The  sentence  passed  by  you  on  tw 


of 


prisoner   Nuzee   Nushyo    (Case   No.  4 
Statement  4)  is  altogether  illegal,  as  you  ^ 
find  on  a  reference  to  Act  VI.  of  1864,  ^^ 
4.    The  Court  arc  surprised  that  an  m^ 
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of  your  experience  should  have  been  guilty 
of  such  an  illegal  one,  which  is  entirely 
beyond  remedy. 

If  you  refer  to  that  law,  you  will  find  that 
a  previous  conviction  of  rape  renders  the 
persons  again  convicted  liable  to  be  whipped. 
As  there  is  nothing  in  the  case  to  show 
that  the  prisoners  had  been  previously  con- 
victed of  rape,  the  sentence  passed  by  you 
is  utterly  illegal.  The  Court  expect  that 
you  will,  in  future,  be  more  careful  to  ob- 
serve the  provisions  of  the  law  in  passing 
sentence  on  persons  convicted  in  your  Court. 

7.  The  principle  enunciated  by  you  in 
your  remarks  against  the  first  of  the  two  last 
mentioned  cases,  viz.y  that,  where  several  per- 
sons are  engaged  in  a  murder,  no  one  is  to 
be  sentenced  capitally,  unless  there  is  direct 
evidence  to  his  having  committed  the  mur- 
der, is  not  sound;  for,  if  several  persons 
are  engaged  in  a  murder,  even  if  it  be 
proved  by  other   than    direct   evidence,    it 


is  for  the  Court  to  endeavour  to  ascertain 
the  parties  most  active  in  the  crime,  and 
to  sentence  them  capitally,  awarding  to  the 
others  a  secondary  punishment.  If  it  may 
happen  in  some  cases  that  all  the  accused 
seem  to  the  Court  to  be  equally  guilty,  in 
such  the  punishment  must  be  left  to  the  dis- 
cretion of  the  Court.  But  the  cases  in 
which  no  distinction  can  be  drawn  between 
the  guilt  of  the  several  parties  charged 
are  comparatively  few. 

8.  Referring  to  the  charge  against  the 
prisoners  Dhurmonarain  Moitro  and  others 
(Case  No.  14  of  Statement  4),  I  am  to  observe 
that  kidnapping  and  abduction  are  two 
distinct  offences.  If  the  Deputy  Magistrate 
of  Julpigoree  was  in.  doubt  as  to  which 
of  the  two  offences  the  prisoners  were 
guilty  of,  he  should  have  framed  separate 
charges  for  each  of  the  offences  in  accord- 
ance with  the  provisions  of  Section  241 
of  the  Code  of  Criminal  Procedure. 


•      • 
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Absence  of  ill-feeling  and  apparent  motive  no 
^ound  of  exemption  from  capital  sentence  in 
a  case  of  murder. 

Extract  (para,  4)  of  Letter  No,  jtg^  front  the 
Registrar  of  the  Appellate  High  Courts  to  the 
yudtcial  Commissioner  of  Chota  Nagpore, 
dated  the  nth  January  1865, 

(Criminal  side.) 

Present : 

•  The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 

4.  Referring  to  the  first  of  the  two  last- 
mentioned  cases,  the  Court  observe  that,  if 
you  believed  that  the  prisoner  killed  his 
wife,  so  that  the  crime  amounted  to  murder, 
the  mere  absence  'of  previous  ill-feeling  and 
apparent  motive  do  not,  together,  form 
sufficient  ground  for  passing  a  sentence  of 
secondary  punishment  on  him.  The  evi- 
dence, in  the  opinion  of  the  Court,  goes  to 
show  tha^the  murder  was  premeditated  ;  and, 
if  so,  a  capital  sentence  should  have  been 
^passed  on  the  prisoner. 


Ofifences  relating  to  coin— Framing  of  Charge 
under  Section  2^,  Penal  Code— Previous  at- 
tempt at  fraud  wil^  regard  to  coin  not  necessary 
for  a  conviction  under  Section  251— Commit- 
ment (necessity  for)— Theft  by  servant  (fram- 
ing of  charge  under  Section  381)— Grievous 
Hurt  (necessity  for  commitment). 

Extract  (paras,  4,  5,  9,  and  n)  of  Letter  No, 
34^ from  the  Registrar ^  Appellate  High  Courts 
to  the  Sessions  Judge  of  Rajshahye^  dated  the 
loth  January  j86^, 

(Criminal  Side.) 
Present : 

The  Honble  C.  B.  Trevor,  Puisne  Judge, 

4.  In  the  2nd  head  of  the  charge  against 
the  prisoner  Aliff  Shaw  (Case  No.  2  of 
Statement  4)  (for  Pubna),  the  offence  which 
had  been  committed  in  respect  to  the  coin  of 
which  the  accused  was  said  to  be  in  posses- 
sion should  have  been  expressly  stated.  It 
was  not  sufficient  to  allude  to  it  as  "  the 
offence  defined  in  Section  249,"  for  an  allu- 
sion of  this  kind  must  have  been  wholly 
unintelligible  to  the  accused,  unless  he  pos- 
sessed or  was  provided  with  a  copy  of  the 
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Penal  Code,  and  was  sufficiently  educated  to 
be  able  to  understand  it.  In  the  additional 
charge  framed  by  you  in  the  same  case,  after 
the  words  "silver  rupee,"  should  have  been 
added,  the  words  '*  the  appearance  of  the  said 
copper  double  pice  having  been  altered.' 

5.  Adverting  to  the  following  extract 
from  vour  remarks  in  this  case — "  there  must 
be  some  evidence  to  show  that  the  accused 
is  a  habitual  alterer  or  forger  of  spurious 
coin  to  justify  a  conviction  under  Section 
251," — I  am  to  observe  that  this  is  not  abso- 
lutely necessary.  The  prisoner  might  have 
been  guilty  under  Section  251  of  the  Indan 
Penal  Code,  without  having  attempted  such 
a  fraud  before.  The  remark  made  by  you 
in  this  case,  which  is  quoted  in  the  margin, 

was     hardly     correct, 

-  "  The  alteration     since  it  was  apparently 

was  so  bad  that  it  was    a     matter     for     great 

ir™*'^^^*y^*'**'!S**^*u^    doubt  whether  the  ac- 

the    poddar,    and    the  ,  ^  ^, 

whole  affair  was  so  sud-    cused  was  aware  ot  the 

den  that  the  offence  is     state  of  the  coin  when 

by  no  means  verv  seri-      ^it  H-eceived  it,  and  this 

ous,    and  should  have       ,      ,  ^  .        ,      *   ^i 

been  disposed  of  by  the      QOUbt  involved   the  ne- 

committing  officer  him-  cessitv  for  commitment 
^®*^"  of  the  case.      If   you 

have  addressed  Moulvie 
Abdool  Jubber,  Deputy  Magistrate,  who 
committed  this  case,  on  the  subject,  you  are 
requested  to  furnish  him  with  a  copy  of  the 
foregoing  remarks  of, the  Court. 

9.  With  reference  to  the  count  added  by 
the  Sessions  Court  to  the  charge  against 
Bhoobun  IssurGossamee  (Case  No.  1 4  of  State- 
ment 4),  I  am  to  point  out  that  the  property 
in  the  jewel  or  the  idol  was  with  the  San- 
dyals,  to  whom  the  idol  and  building  belong- 
ed, and  in  whose  legal  possession  the  orna- 
ments on  the  idol  were.  The  Sandy als, 
therefore,  from  whom  the  prisoner  received 
wages,  were  in  the  position  of  the  *'  master 
or  employer"  intended  by  Section  381  of  the 
Indian  Penal  Code,  and  should  have  been 
so  described  in  the  new  count,  which,  as  it 
stands,  would  seem  to  place  the  idol  in  thai 
position. 


II.  The  Court  cannot  comprehend  why 
you  have  termed  the  Commitment  by  the 
Deputy  Magistrate,  Moulvie  Ahmud,  of  the 

prisoner  Omesh  Chunder 
»  Case  No.  16  of     Bose  **very  silly  and  un- 
Statement4.  necessan^'."*      For,     al- 

though the  loss  of  a  tooth  may  not  come  under 
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the  4th  description  of  grievous  hurt,  as  ex- 
plained in  Section  320,  it  certainly  falls 
under  the  7th  description  ;  and,  as  it  was 
obviously  beyond  the  Deputy  Magistrate's 
competency  to  try  the  case,  he  was  bound 
to  commit  it  to  your  Court.  Your  strictures 
on  *the  Deputy  Magistrate's  proceedings 
are  consequently  undeserved.  I  am  further 
to  observe  that  the  facts,  as  given  in  your 
remarks,  clearly  show  that  the  prisoner  was 
properly  and  strictly  guilty  of  "  voluntarily 
causing  grievous  hurt"  under  the  terms  of 
Section  322  of  the  Indian  Penal  Code.  If 
you  have  communicated  your  censure  to  the 
Deputy  Magistrate  who  committed  the  case, 
I  am  to  require  that  you  will  withdraw  it. 


Causing  hurt  in  committing^  robbery — Section 
368,  Criminal  Procedure  Code,  applies  only  to 
trials  before  the  Court  of  Session— Evidence 
of  Medical  Officers  in  commitments  of  cases 
reg:arding:  offences  affecting^  the  human  body. 

Extract  (para,  2)  of  Letter  No,  42,  from  the 
Registrar,  Appellate  High  Court,  to  the  Ses- 
sions Judge  of  Bee  rhhoom,  dated  the  12th  Jan- 
nary  186$, 


(Criminal  Side.) 


Present  : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 

2.  The  ist  head  of  the  charge  against 
the  prisoner  Nokoor  Chunder  Kamar  (Case 
No.  1  of  Statement  4)  should  have  followed 
more  closely  the  terms  of  Section  307  of  the 
Indian  Penal  Code,  and  not  the  words  of  the 
marginal  abstract  of  that  Section.  The  2nd 
head  should  have  charged  the  prisoner 
with  voluntarily  causing  hurt  in  the  commis- 
sion of  robbery,  and  not  of  theft,  since  the 
hurt  caused  would  convert  the  theft  into  rob- 
bery (Section  390,  Penal  Code),  and  the  latter 
IS  the  term  used  in  Section  394,  Penal  Code, 
under  which  this  head  of  the  charge  was 
made.  Section  368,  Code  of  Criminal  Proce- 
dure,  to  which,  at  the  conclusion  of  your  re- 
miarks  on  this  case,  you  state  you  have  repeat- 
edly  called  the  attention  of  the  Magisterial 
Oihcers,  I  am  to  pqlniout,  applies  to  trials 
before  the  Court  ^  Scssioh.     It  is,  therefore 


not  apparent  how  it  concerns  the  Magistrates. 
The  Court,  however,  remark  that  you  are 
right  in  requiring  the  Magistrates  subordinate 
to  you  invariably  to  record  the  evidence  oi 
the  medical  offiqer  before  making  commii- 
ments  of  cases  regarding  offences  affecting 
the  human  body  (Chapter  XVI.,  Penal  Code), 
for  the  omission  to  record  this  evidence  might 
very  possibly  lead  to  the  acquittal  of  an 
accused  in  the  Sessions  Court,  if,  through  sick- 
ness, death,  or  unavoidable  absence  of  the  me- 
dical officer,  his  attendance  cannot  be  procar- 
ed  before  the  Sessions  Court. 


Charges  to  be  complete— Finding:  in  a  cootIc-  : 
tion  of  Culpable  Homicide  not  amoimttnsr  to 
fnurder — Kidnapping  and  Abduction  should  be 
charged  separately. 

Extract  (paras.  2,  3,  4,  and  5)  of  Letter  S 0,^4^ 
from  the  Registrar,  Appellate  High  Court.U 
the  Sessions  Judge  of  Chittagong,  dated  tk 
'  12th' January  186^. 

(Criminal  Side.) 

Present  : 

The  Honble  C.  B.  Trevor,  Puisne  Judgf, 

2.  The  charge  against  the  prisoner  Maho- 

med Nazoo*  is  imper- 
*  Case  No.  2G  of  State-    feet,  inasmuch  as  caci 
™ent4-  head    of     the    charge 

should  have  been  in  itself  complete.  Tltf 
remark  applies  also  to  the  first  case  in  Stale- 
ment  5.  It  is  not  sufficient  that  there  should, 
at  the  end  of  the  charge,  be  a  general  refer- 
ence to  the  various  Sections  of  the  Penal  Code 
under  which  the  several  heads  fell. 

3.  From  your  concluding  remarks  on  tw 
trial  of  prisoner  Pohim  (Case  No.  27  » 
Statement  4),  it  is  clear  that  the  prisoner 
was  convicted  of  culpable  homicide  irf  * 
amounting  to  murder  of  the  description  spe- 
cified  in  the  latter  part  of  Section  304  of  t« 
Indian  Penal  Code.  This  should,  thcrdoff. 
have  been  distinctly  stated  in  your  ^n^'J^* 
accordance  with  the  Court's  Circular  Order 
No.  s;  of  1863. 

4.  The  trial  of  Motee  Bibee  (Case  No.  ifl 
of  Statement  4)  has  nol,  the  Court  obserw. 
brought  out  all  the  facts  of  the  case  as  sa^  • 
factorily  as  would  have  been  desirable.  TK 
prisoner  was  charged  only  under  Section  51' 
of  the  Indian  Penal  Code.  It  is  probable  tbtf 
a  little  more  energy  or  tact  would  have  enabW 
the  INIagistratc  to  commit  the  prisoner  on  a 
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graver  charge.     As  it  is,  she  escapes  with  a 
very  light  punishment. 

5.  Referring  to  Case  No.  30  of  Statement 
No.  5,  Nizamut  Ali  and  two  others,  the 
Court  observe  that,  as  kidnapping  and  ab- 
duction are  distinct  and  separate  offences, 
they  should,  under  Section  241  of  the  Code 
of  Criminal  Procedure,  have  been  chargedjn 
separate  heads  of  the  charge.  In  other  re- 
spects, too,  the  charge  is  defective,  the  com- 
mitting officer  having  apparently  contented 
himself  with  copying  verbatim  Section  366 
of  the  Indian  Penal  Code,  without  applying 
some  particular  portion  of  it  to  the  case  be- 
fore him. 


\ 


Chargfe  how  to  describe  Grievous  Hurt  by 
dans^erotts  weapons  or  means— Abetment  and 
Extortion — Proceedins^s  of  Committing  Offi- 
cers and  Evidence  of  Police  —  Acquittal  of 
prisoners  found  guilj^  because  already  punish- 
ed in  other  cases — luilse  information. 

Extract  (paras,  j,  4^  5,  and  g)  of  Letter  No,  48 , 
from  the  Registrar,  Appellate  High  Court,  to 
the  Sesstons  ^udge  of  yessore,  dated  the  12th 
January  iS6$. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 

3.  In  the  first  head  of  the  charge  against 
Darusutoollah  (Case  No.  4  of  Statement  4), 
the  words  **dangerous  means"  should  not  have 
been  used.  The  committing  officer,  in  ac- 
cordance with  Section  234  of  the  Code  of 
Criminal  Procedure,  should  have  described 
the  offence  in  the  words  of  the  Penal  Code, 
ue,,  of  Section  326.  He  should  not  have 
followed  the  marginal  abstract.  The  denial 
of  the  special  exception  should  have  appeared 
in  the  body,  and  not  at  the  end  of  the  charge. 
In  the  first  head  of  the  charge  against  Najir 
Mundul  Chokra  and  another  in  the  same  case, 
in  order  to  render  Sections  109  and  114  of 
the  Penal  Code  applicable,  it  should  have 
been  stated  that  the  accused  was  present 
abetting  the  commission  of  the  grievous  hurt 
caused  by  DurusutooUah,  and  that  the 
grievous  hurt  the  act  abetted  was  caused  in 
consequence  of  the  abetment. 

4.  The  first  head  of  the  charge  against 
Modoo  Sheikh,  constable  (Case  No.  7  of  State- 
ment. 4),  should  have  .specified  the  name  of 
the  person  from  whom  the  prisoner  intended 
to  extort  money  by  means  of  voluntarily 
causing  hurl  to  Oseemuddeen.  The  Court 
observe  that  your  predecessor  has  pointed  out 


to  the  committing  officer  the  errors  and 
omissions  in  his  proceedings  in  the  preli- 
minary enquiry  in  this  case ;  but  they  desire 
me  to  add  that,  in  their  opinion,  it  would  have 
been  preferable  had  Mr.  Simson  not  overbur- 
dened his  judgment  with  a  presentation  of 
these  mistakes  ;  a  mere  cursory  notice  oi  them 
in  the  judgment  would  have  suflliced.  As 
regards    Mr.    Simson 's    remark    marginally 

quoted,  the  Court  ob- 
"No   police  papers     serve  that  the  commit- 

"'^°iice"pr^::din^i!'c!    ting  officer  was   quite 

"companiedtherecord.      right   not  tO   encumber 

"The  papers  of  the  theft  the  record  with  papers 
"a^Tarpar^crs'^t    -hi^h  were   not   legal 

"were  ascertained  from      evidence    m    the     CaSe. 

"the  calendar  only."       If  it  was  necessary  that 

the  Sessions  Court 
should  be  informed  regarding  any  of  the  pro- 
ceedings of  the  police,  Mr.  Simson  should 
have  proceeded,  under  Section  367  of  the 
Code  of  Criminal  Procedure,  to  summon 
the  proper  officers  to  give  evidence  before 
him. 

8.  If  your  predecessor  found  Bajoo  Dye  and 
two  others  (Case  No.  3  of  Statement  5)  guilty 
of  any  of  the  oflFences  charged,  he  should  not 
have  acquitted  them  merely  because  they 
had  already  received  punishments  in  other 
cases.  He  should  rather  have  found  them 
guilty,  reversing  sentences  until  the  term  of 
appeal  in  the  other  cases  had  expired  ;  for,  if 
the  prisoners  be  released  on  appeal,  it  is  not 
improbable  that  they  may  entirely  escape 
punishment,  although  they  may  have  been 
guilty  in  the  case  under  decision. 

9.  The  sixth  head  of  the  charge  against 
Bajoo  Dye  (Case  No.  5  of  Statement  5)  is  very 
imperfect,  for  the  names  of  the  public  ser- 
vants to  whom  false  information  was  given  by 
the  accused  should  have  been  entered.  Also 
those  of  the  "  certain  persons"  to  whom  the 
accused  was  alleged  to  have  intended  to  cause 
injury  and  annoyance  by  their  acts. 


Finding  to  state  whether  Culpable  Homidde  not 
amounting  to  murder  was  done  with  the  inten- 
tion of  causing  death,  or  only  with  the  know- 
ledge that  it  was  likely  to  cause  death— Hear- 
say statements  not  admissible  in  evidence — 
Framing  of  charge  in  case  of  murder— Theft 
of  property  in  possession  of  Master,  and  abet- 
ment 

Extract  (paras,  2,  5,  and  6).of  Letter  No.  sS, 
from  the  Registrar,  Appellate  High  Court,  to 
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tJie  Sessions  Judge  of  Bacher gunge,  dated  ihe 
tjth  January  i86$, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge. 

2.  Your  finding  in  the  case  of  Nozar, 
talookdar  (Case  No.  i  of  Statement  4),  should 
not  have  omitted  to  state  whether  the  act 
constituting  the  offence  of  culpable  homicide 
not  amounting  to  murder  was  done  with 
the  intention  of  causing  death,  or  only 
with  the  knowledge  that  it  was  likely 
to  cause  death ;  the  Court's  Circular  Order 
No.  5  of  1863  pointing  out  that  distinct 
penalties  are  provided  by  law  for  the  same  acts 
as  above  distinguished.  The  mere  fact  that 
the  prisoner  did  not  intend  to  kill  his  wife 
does  not  reduce  the  crime  to  culpable  homi- 
cide not  amounting  to  murder.  The  inteur 
tion  of  causing  such  bodily  injury  as  the 
offender  knew  to  be  likely  to  cause  death 
to  the  person  injured,  or  the  intention  of 
causing  bodily  injury  where  the  injury,  when 
inflicted,  is  sufficient  in  the  ordinary  course 
of  nature  to  cause  death,  or  the  knowledge 
that  the  act  committed  is  so  imminently 
dangerous  that  it  must  in  all  probability 
cause  death,  or  such  injury  as  is  likely  to 
cause  death,  &c. ;  each  of  these  acts  is  suffi- 
cient, in  the  absence  of  the  circumstances 
mentioned  in  the  exceptions  under  Settion 
300  of  the  Indian  Penal  Code,  to  constitute 
the  crime  of  murder  ;  and,  looking  at  the  cir- 
cumstances of  the  case  as  stated  by  you,  the 
Court  is  of  opinion  that  the  act,  coupled 
with  the  intention  or  guilty  knowledge  which 
is  presumable  from  those  circumstances,  con- 
stitutes nothing  else  than  the  offence  of  mur- 
der. 

5.  With  reference  to  the  following  re- 
marks made  by  you  on  the  trial  of  Kishen 
Mohun  Chung,  jemadar  (Case  No.  3  of  State- 
ment 4) — "  It  remains  to  consider  whether  the 
hearsay  statements  of  the  witnesses  are  suffi- 
cient proof  to  convict  the  prisoner,"  I  am  to 
observe  that  hearsay  statements  should  not 
have  been  admitted,  as  they  were  not  legal, 
and,  therefore,  could  not  amount  to  any  proof 
at  all.  The  Court  are  surprised  that  you 
should  not  have  been  aware  of  this  rule.  - 

6.  To  rendor  the  denial  of  the  first 
exception  under  Section  300  of  the  Indian 


Penal  Code  complete  in  the  charge  of  murder 
against  Somiruddy  and  three  others  (Case  No. 
1 1  of  Statement  4),  the  words  ''  given  by  the 
deceased''  should  not  have  been  omiued  after 
the  words  "sudden  provocation."  The  third 
head  of  the  charge  should  have  set  forth 
that  the  prisoners  committed  theft  ''  in  re- 
spect of  the  property  in  the  possession  oi 
their  master."  Heads  5  and  7  of  the  charge 
have  been  incorrectly  framed.  As  the  offeooes 
with  abetting  which  the  prisoners  were  s^ 
verally  charged  were  distinct,  the  abetment 
of  each  should  have  formed  separate  heads 
of  the  charge  in  accordance  with  the  provi- 
sions of  Section  240  of  the  Code  of  Cri- 
minal Procedure;  while  to  render  Section 
109  of  the  Indian  Penal  Code  applicable,  it 
should  have  been  stated  in  the  cnarge,  and 
proved  in  evidence,  that  the  act  abetted  was 
committed  in  consequence  of  the  abetment  of 
the  accused. 


Failure  to  fulfil  conditions  of  conditiofuU 

pardon. 

No.  59. 

From  the  Registrar,  Appellate  High  Court,  U 
the  Sessious  Judge  of  Dinagepore,  dated  Cat- 
cuttn,  the  i8th  January  1863, 

(Criminal  Side.) 
Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judgt. 

Sir, — With  reference  to  the  question  re- 
ferred for  the  opinion  of  the  Court  vith 
your  memo.  No.  4  of  the  loth  instant,  I  1 
am  directed  to  inform  you  that,  if  any  person 
to  whom  a  tender  of  conditional  pardon  is 
made  under  Section  209  of  the  Code  of  Cri- 
minal Procedure,  upon  certain  conditions,  doa 
not  act-  up  to  those  conditions,  the  offer  b^ 
comes  null  and  avoid,  and  he  rnay  be  commit' 
ted  for  trial.  If  the  failure  to  fulfil  the  con- 
ditions occurs  after  the  offer  of  pardon  has 
been  accepted,  and  the  person  examined  as  a 
witness,  the  Court  of  Session  can  order  las 
commitment ;  but,  if  the  failure  takes  place 
before  the  case  goes  out  of  the  Magistrttes's 
hands,  that  officer  is  himself  competent  to 
deal  with  the  matter. 
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Oath  or  solemn  affirmation  not  a  sine  quanon  in 
the  ofifence  of  giving:  false  evidence-- Conyic- 
tion  of  two  offences — Fines— Abetment  how 
to  be  charged. 

Extract  (paras,  j,  5,  6,  and  8)  of  Letter  No, 
SStfrom  the  Registrar ^  Appellate  High  Courts 
dated  the  2yth  January  i86$.  ^ 

(Criminal  Side.) 

Present :  • 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 


3.  Alluding  to  the  reason  given  in  your 
remarks  for  not  having  convicted  the  prison- 
er on  the  first  count,  I  am  to  point  out  that 
an  oath  or  solemn  affirmation  is  not  a  sine 
qud  non  in  the  offence  of  giving  false  evi- 
dence defined  in  Section  191  of  the  Penal 
Code.  «2rhis  offence  may  be  committed  by  a 
person  who,  "  being  bound  by  law  to  make  a 
declaration  upon  any  subject,  makes  any 
statement  which  is  false,  and  which  he  knows 
or  believes  to  be  false,  or  does  not  believe  to 
be  true."  So  that,  if  the  prisoner  made  such  a 
false  statement  before  the  Registrar  of  Deeds, 
even  though  no  oath  or  solemn  affirmation  had 
been  administered  to  him,  he  was  clearly 
guilty  of  having  given  false  evidence. 


5.  Adverting  to  your  allusion  to  Circular 
Order  No.  16,  dated  20th  August  last,  as 
your  warrant  for  passing  a  separate  sentence 
on  each  offence  in  this  case,  I  am  to  state 
that  .the  evidence  to  support  the  2nd  count 
is  to  a  ver}'  great  extent  identical  with  that 
supporting  the  first ;  and  that  consequently 
a  conviction  of  the  two  offences  is  erroneous, 
as  you  will  see  by  a  perusal  of  Rule  3rd  of 
the  Circular  in  question.  As,  however,  the 
sentence  of  two  years*  rigorous  imprison- 
ment is  not  excessive  for  either  offence,  it 
can  stand. 


8.  In  the  second  count  of  the  charge 
against  Mukkoo  Panday  (Case  No.  12),  it 
should  have  been  stated  that  the  act  abetted 
was  committed  in  consequence  of  the  abet- 
ment, in  order  to  render  Section  209  of  the 
Penal  Code  applicable.  This  should  also 
be  proved  in  evidence. 


Using,  and  attempting  to  use,  false  evidence, 
how  to  be  charged— Grievous  hurt  and  abet- 
ment—Abetment to  be  charged  separately. 

« 

Extract  (paras,  2  and  3)  of  Letter  No,  g4f/rom 
the  Registrart  Appellate  High  Courts  dated 
the  30th  January  186$, 

(Criminal  Side.) 

Present : 

i 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 

2.  With  reference  to  the  case  of  Treluck 
Chunder  Deb  (Case  No.  3  of  Statement  No.  4), 
I  am  to  point  out  that  '^  using"  and  '*  attempting 
to  use"  false  evidence,  &c.,  are  two  distinct 
and  separate  offences,  and  should,  under  Sec- 
tion 241  of  the  Code  of  Criminal  Procedure, 
have  been  charged,  in  separate  heads  of  the 
charge.  I  am  further  to  observe  that,  as  the 
offences  charged  are  not  punishable  under  Sec- 
tion 193  of  the  Penal  Code,  without  the  ap- 
plication of  Section  1 96,  both  Sections  should 
have  been  entered  in  the  charge.  Adverting, 
however,  to  the  narrative  of  the  case  given  in 
your  judgment,  it  is  clear  to  the  Court  that 
the  prisoner  should  have  been  convicted  of 
using,  and  not  of  attempting  to  use,  evidence 
which  he  knew  to  be  false  or  fabricated. 
If  you  were  in  doubt  as  to  the  precise  offence 
committed,  you  should  have  adopted  a  form 
of  finding  of  the  alternative  nature  01  the 
model  supplied  in  Clause  11,  Section  382  of 
the  Code  of  Criminal  Procedure. 


6.  Wiih  reference  to  your  sentences  in 
the  cases  of  Rajbunsia  (Case  No.  7)  and 
Mussamat  Rujjul  Kooer  (Case  No.  8),  I  am 
to  inform  vou  that  fine  should  not  be  made 
part  of  a  sentence  for  crimes  for  which  im- 
prisonment is  obviously  the  more  proper 
punishment,  and  in  cases  like  those  mentioned 
in  which  they  cannot  be  paid. 


3.  With  reference  to  the  case  of  Goburdee 
and  three  others  (Case  No.  4  of  Statement  No. 
4),  I  am  to  point  out  that  the  inclusion  of  an 
act  (voluntarily  causing  grievous  hurt,  &c.), and 
its  abetment  under  the  same  head  of  the 
charge,  is  opposed  to  Section  240  of  the  Code 
of  Criminal  Procedure.  Besides  which,  abet- 
ment of  grievous  hurt  is   not    punishable 
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under  Section  326  of  the  Penal  Code,  the  Sec- 
tion cited  in  the  first  count  of  the  charge. 
Abetment  of  an  act,  the  Court  observe, 
does  not  necessarily  subject  the  oflFender  to 
the  punishment  for  the  offence  abetted,  as 
the  Deputy  Magistrate  and  yourself  will  find 
on  a  reference  to  Chapter  V.  of  the  Indian 


Penal  Code ;  and,  if  abetment  be  charged,  it 
should  not  only  be  charged  in  a  separate 
head  of  the  charge,  but  should  be  described, 
in  order  that  the  peculiarities  of  the  abet- 
ment may  appear.  The  above  remarks  applj 
also  to  the  2nd  and  3rd  heads  of  the  same 
charge. 


f 
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Culpable  Homicide  not  amounting  to  Murder 
(Direction  to  and  finding^  of  Jury) — Altering 
appearance  of  Coin  how  to  be  charged — Sum- 
moning of  Police  as  Witnesses— Difference 
between  Murder  and  Culpable  Homicide  not 
amounting  to  murder. 

I£xtract  (paras.  3,  4,  7,  and  8)  of  Letter  No, 
95 i  from  the  Registrar  of  the  Appellate  High 
Cotirtj  dated  the  ^oth  January  186$, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 

2,  With  reference  to  the  case  of  Jassaora 
(Case  No.  45  of  Statement  4),  the  Court 
request  that,  in  future,  when  convicting  any 
person  under  trial  before  you  of  culpable 
honaicide  not  amounting  to  murder,  you 
will  be  careful  to  specify  in  your  direc- 
tions (u  the  jury,  and  to  require  them 
to  specify  in  their  finding,  under  which 
of  the  exceptions  described  in  Section  300 
of  the  Penal  Code  the  offence  fell.  Simi- 
larly, to  enable  you  to  fix  the  degree  of 
punishment  to  be  awarded,  the  jury  should 
be  required  to  state  the  description  of  cul- 
pable homicide  not  amounting  to  murder  of 
which  they  convict  the  accused,  as  a  refer- 
ence to  Sections  299  and  304  of  the  Penal 
Code,  and  to  the  Court's  Circular  No.  6  of 
1863,  will  show  you  the  necessity  of  being 
precise  on  this  point. 

4.  The  amended  charge  against  Dong 
Garo  (Case  No.  50  of  Statement  4)  is  not 
suffi(:iently  explicit.  Every  charge 'should  be 
so  worded  as  to  be  in  itself  thoroughly  intel- 
ligible to  an  accused ;  and  the  charge,  there- 
fore, should  have  stated  that  an  operation 
had  been  performed  on  the  coin  which 
altered  its  appearance.  Reference  to  Section 
248  of  the  Penal  Code  was  not  sufficient. 

7.  If  in  the  case  of  Hattiram  and  two 
others  (Case  No.  53  of  Statement  4)  you 
thought  that  it  should  be  established  clearly 
in  evidence  on  what  grounds  suspicion 
attached  to  Andarao,  you  were,  I  am  to 
remind  you,  fully  authorised,  under  Section 
367  of  the  Code  of  Criminal  Procedure, 
to  summon  the  police  to  satisfy  you  and  the 
jur}'  on  this  point. 

8.  As  from  your  directions  to  the  jury  in 


the  case  of  Dheenai  (Case  No.  49  of  State- 
ment 5),  it  is  not  clear  that  you  fully  under- 
stand the  difference  between  culpable  homi- 
cide amounting  to  murder,  and  culpable  homi- 
cide not  amounting  to   mufder,   the   Court 
think  it  necessary  to  point  out  that,  under  the 
Penal  Code,  all  acts  by  which  death  is  caused, 
done   with  certain  knowledge  or   intention 
(see  Section  300),  constitute  culpable  homi- 
cide amounting  to  murder.     Culpable  homi- 
cide not  amounting  to  murder  is  death  caused 
with  the  same  knowledge  or  intention,  but 
under  one  of  the  exceptional  circumstances 
specified  in  Section  300  of  the  Penal  Code.    If 
the  particular  knowledge  or  intention  exists, 
and  the  case  does  not  fall  under  any  of  those 
exceptions,  the  crime  is  murder.     If,  how- 
ever, as  in  the  case  under  consideration,  this 
knowledge  and  intention  are  both  wanting, 
and  death  is  caused  by  an  act  which  is  not 
justifiable  under  the  Penal  Code,  the  offender 
should  be  convicted  of  the  minor  offence  of 
voluntarily   causing  grievous  hurt   (Section 
325  of  the  Penal  Code).     As  far  as  the  Court 
are  able  to  Judge  from  your  directions  to  the 
jury,    the    Court    think    that    the    prisoner 
Heenai  should  have  been  convicted  and  sen- 
tenced   under    Section    325    of   the   Penal 
Code. 


Robbery  how  to  be  charged — False  eTideace — 
£  jcamination  of  accused  person— Abetment  of 
Forgery,  and  Abetment  generally. 

Extract  (paras,  6,  7,  and  8J  of  Letter  No,  97, 
from  the  Registrar  of  the  Appellate  High 
Courts  dated  the  2nd  February  1865, 

(Criminal 'Side.) 

Present  : 

The  Honble  C.  B.  Trevor,  Puisne  Judge. 

5.  As  regards  the  case  of  Shoodaram,  alias 
Shooda  Nund  Deb  (Case  No.  41  of  State- 
ment 5),  it  was  not  necessary,  the  Court  ob- 
serve, to  enter  .in  the  charge  the  words  "  by 
violently  taking  away  a  basket  from  Ram- 
kishub  Surmah."  If  it  were  desired  to  de- 
scribe the  nature  of  the  violence  committed, 
the  description  should  have  been  expressed 
in  the  legal  language  of  Section  390  of  the 
Indian  Penal  Code. 

6.  The  charge  under  Section  193  of  the 
Penal  Code  against  Beldar  Nath  (Case  No. 
43  of  Statement  5)  should *have  contained  the 
word  **  intentionally  "  before  •'  gave  false  evi- 


It 


Criminal 


THK  WEEKLY  RXPORTBR. 


LeUtrs, 


[VAIL 


dence,"  as  this  is  a  very  material  point  in 
such  charges.  Alluding  to  your  remark  in 
this  case  that  "  the  point  on  which  the  pri- 
-soner  is  said  to  have  perjured  himself  is  not 
at  ail  material  to  the  issue  of  the  case^' 
I  am  to  observe  that,  although  this  was 
a  sine  qud  non  under  the  old  law,  it  is  by 
no  means  necessary  to  constitute  a  pro- 
per conviction  under  Section  193  of  the 
Penal  Code,  as  you  will  find  on  a  closer 
examination  of  the  definition  of  false  evidence 
given  in  Section  191. 

7.  With  reference  to  your  censure  of  the 
proceedings  of  the  Moonsiff  of  Phenchoo- 
gunge  in  the  commitment  made  by  him,  I  am 
to  observe  that  it  is  not  absolutely  necessary 
that  an  accused  person  should  be  examined 
before  he  is  committed  for  trial,  though,  as  a 
rule,  such  a  course  is  expedient,  and  should  be 
followed,  as  laid  down  in  Circular  Order 
No.  13,  dated  28th  July  last.  You  are  re- 
quested to  forward  to  the  Court  the  explana- 
tion which  you  have  called  for  from  Baboo 
Nobin  Chunder  Gangooly. 

8.  Adverting  to  the  charge  against  Ma- 
homed Hossein  and  three  others  (Section  44 
of  Statement  5),  I  am  to  point  out  that 
abetment  of  forgery  is  not  punishable  under 
Section  468  of  the  Penal  Code  alone,  but 
under  that  Section  applied  to  the  case  by 
some  provision  of  Chapter  V.  upon  abet- 
ments.  It  is  not,  I  am  to  add,  every  degree 
of  abetment  that  subjects  the  abettor  ta  full 
punishment  for  the  substantive  offence,  so 
that  it  is  the  more  necessary  there  should  be 
preciseness  in  the  description  of  the  abet- 
ment. 


Form  of  Charge  of  murder— Jail  Delivery  State- 
ments. 

No.  105. 

From  the  Regisirar  of  the  Appellate  High  Courts 
dated  the  3rd  February  186$, 

(Criminal  Side.) 
Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge. 

Sir, — I  am  directed  to  acknowledge  the 
receipt  of  your  letter  No.  15,  dated  the 
18th  ultimo,  and  in  reply  to  observe  as 
follows : — 

2.  Alluding  to  the  inconsistency  pointed 
out  in  your  2nd  paragraph  between  the 
Court's  instructions  as  to  the  proper  form 
to  be  observed  in  a  charge  of  murder,  and 
the  model ,  form,  furnished  in  Section  243 
of  the  Code  of  Criminal  Procedure,  I  am  to 


remark  that  the  forms  of  charges  in  tbat 
Section  are  mo^t  incomplete,  and  do  \sk 
fulfil  the  condition  required  in  Section  237, 
Act  XXV.  of  1 86 1,  which  it  obviously  coold 
not  be  the  intention  of  the  Legislatarc  10 
set  aside  simultaneously  with  its  enact meirL 

3.  In  reply  to  your  3rd  paragraph,  I 
am  to  state  that  you  are  right  in  con»der> 
in^  that,  in  such  cases,  it  is  not  necesaor 
that  grave  and  sudden  provocation  should 
have  been  given  by  the  deceased ;  and  yoa 
are  requested  to  consider,  as  cancelled, 
the  observations  in  this  respect  contained 
in  paragraph  3  of  my  letter  1118,  dated 
28th  December.  But,  I  am  to  add,  you  ait 
wrong  in  supposing  that  it  would  be  supere- 
rogatory to  refer  the  provisos  to  Ex- 
ception I,  Section  300  of  the  Indian  Penal 
Code,  for  the  law  has  enjoined  (Section  ij' 
of  the  Code  of  Criminal  Procedure)  that  the 
existence  of  any  of  the  special  excepiifflte 
should  always  be  denied  when  the  Sectiw 
referred  to  in  the  chai^  contains  sod 
exceptions,  and  those  exceptions  are  Mt 
formally  and  correctly  stated,  uiffess  the 
provisos  limiting  them  are  stated  also.  The 
directions  of  the  Court  on  this  point  wcff, 
therefore  quite  correct. 

4.  As  regards  paragraph  7  of  your  lettet. 
the  Court  is  glad  to  find  that  your  conclo- 
sions  have,  in  two  cases,  been  confirmed  ia 
appeal ;  but,  as  all  cases  are  not  appealed, 
it  is  necessary  that  the  Jail  Delivery  Stal^ 
ments  should  contain  a  cledr  and  succinct 
detail  of  the  main  facts  elicited  from  tl« 
evidence,  with  a  view  to  enabling  the  Judge 
who  peruses  them  to  determine  on  ti)« 
correctness  or  otherwise  of  the  convictioD 
of,  and  sentence  passed  on,  the  prisoners* 
and  to  exercise  the  powers  of  revisio" 
conferrqd  by  Chapter  XXIX.  of  the  Code  tf 
Criminal  Procedure. 


Commission  of  the  same  act  at  more  thaflos 
place  constitutes  more  tten  one  ofeneej- 
Unsatisfactory  iiiTestintxon — ^Admisstoo  <■ 
unproved  letters  as  evidence — PanishmentW 
Dacoity. 

Extract  (paras,  2,  7,  8^  and  to)  of  Letter  S^- 
1 15,  from  the  Registrar  of  the  Appellate  Hi^ 
Court,  dated  the  6th  Febrttary  186$. 

(Criminal  Side.) 

Present  : 

TJie  Hon'ble  C.  B.  Trevor,  Puisne  Judi^ 

2.  In  the   first,   second,   and  fifth  httds 
of  the  charge  against  Sudanand  Dtiss,4lf^ 
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5onai  Biswall  (Case  No.  i  of  Statement 
^),  it  is  evident  that  there  iS  more  than  ohe 
)ffence  charged,  si ncfe  the  accused  is  charged 
vith  having  committed  the  same  act  at 
nore  than  one  place.  Under  such  circurii- 
>tances,  each  act  should  have  been  changed 
mder  a  separate  head  ;  and,  on  conviction, 
;he  prisoner  would  be  liable  to  a  sei>ar^e 
jentence  for  each  act,  due  regard  being  paid 
:o  Section  71  of  the  Penal  Code. 

7.  The  Court  observe  that  the  investi- 
gation in  the  case  mentioned  in  the  last 
preceding  paragraph  was  very  unsatisfac- 
orv,  as  it  is  evident  that  full  enquiry 
ivas  not  made  into  the  offences  cha^rged^ 
ind  neither  by  the  Magistrate  nor  before 
^ou  have  the  facts  of  the  case  been  brought 
5ut  by  evidence  as  they  should  have  been. 
The  committing  officer  should  have  taken 
;he  evidence,  and  procured  the  attendance 
u  the  Sessions  Court  of  Sadhoo  and  other 
writnesses  ;  but  you  had  nevertheless  full 
power,  under  Section  367  of  the  Code  of 
Criminal  Procedure,  to  summon  them  if  (as 
sipparenttj^   you    did)    you    thought    their 

Evidence  was  material  to  a  proper  decision 
f  the  case. 

8.  The  admission  of  the  letter  alleged 
lo  have  been  written  by  Sudderee  Mall  in 
|he  same  case  was  improper,  as  that  letter 
prould  be  no  evidence  in  the  case,  unless  Sud- 
Beree  Mall  was  examined  by  you.  The  Court 
trust  that  you  will  not  again  exhibit  such 
ignorance  of  the  law  of  evidence  as  to 
take  an  unproved  letter  as  evidence,  without 
subpoenaing  the  writer  of  it,  and  examining 
him  orally  as  to  the  facts  contained  therein. 

10.  The  sentence  of  ten  years'  transport- 
ation, passed  under  Section  395  of  the  Penal 
Code  on  ihe  prisoners  in  the  case  last  men- 
tioned, was  not  correct,  as  a  sentence  of  trans- 
portation, awarded  under  Section  395  of  the 
Penal  Code,  cannot  be  except  for  life. 
The  proper  course  would  have  been  to  have 
sentenced  the  accused  to  rigorous  imprison- 
ment under  that  Section,  and  you  should 
then,  under  Section  59  of  that  Code,  have 
altered  it  to  transportation. 


6.  in  the  'chacge  against  Gyanu  Hal- 
waie  (Case  No.  4  of  Statement  5),  the  excep- 
tions under  Sectidn  300  are  enumerated 
very  loosely,  and  t^e  wording  of  the  charge 
is,  therefore,  most  imperfect.  The  preli- 
minary enquiries  held  in  this  case  appear 
to  have  been  most  unsatisfactory.  The  Court 
request  you  Will  se'iid  %  copy  of  your  judg- 
itfcfrittb  the  'C6femiSsi6her  and  to  the  supe- 
rior police  authorities  for  their  infor- 
mation. I  am  to  point  out,  however,  with 
reference  to  your  judgment,  that,  unless  au- 
thenticated by  the  'dejiositioh  oh  oath  of  a 
police  officer  cOgfni2a'nt  of  the  facts  therein 
related,  ''the  thannah .papers''  (Section  154 of 
the  Code  of  Criminal  Procedure)  are  no  evi- 
dence, and  that  you  should  not  have  perused 
tbem  ob  the  trikl,  Bd  as  to  give  them  the  weight 
'Of  leigal  evidence.  You  should  rather  have  pro- 
ceeded, under  Section  357  of  the  Code  of  Cri- 
minal Procedure,  to  summon  any  witnesses 
necessary  to  explain  what  had  been  done  or 
said  when  the  case  was  in  the  hands  of  the 
poKce. 


Ktfliuit>ti&i^  ahd  abihiction  should  be  charsred 

separately. 

Extract  (para,  4)  of  Letter  No,  uy^  from  the 
Registrar  of  the  Appellate  High  Courts  dated 
the  6th  February  186$, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Puisne  judge. 

4.  Adverting  to  the  2nd  count  of  the 
charge  against  Mussamut  Bhuggut  Cooer 
and  others  (Case  No.  6),  I  am  to  point  out 
that  kidnapping  and  abduction,  being  distinct 
and  separate  offences,  should  have  been 
charged  under  separate  heads,  as  required 
by  Section  241  of  the  Code  of  Criminal  Pro- 
cedure. 


Police  Diaries  unless  authenticated  by  deposition 
on  oath  are  not  legal  evidence. 

Extract  (para,  6)  of  Letter  No,  J 16,  from  the 
Registrar  of  the  Appellate  High  Courts  dated 
the  6th  February  186^, 

(Criminal  Side.) 
Present  : 
The  Hon'ble  C.  B.  Trevor,  Puisne  judge. 
Vol,  II. 


Immediate  levy  of  fines. 

Extract  (para,  4)  of  Letter  No.  134^  from  the 
Registrar  of  the  Appellate  Higk  Court,  dated 
the  loth  February  1865, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge. 

4.  The  order  to  the  Magistrate  direct- 
ing him  to  abstain  from  levying  any  portion 
of  the  fine  imposed  on  the  prisoner  till  the 

i  period  for  appeal  shall  have  expired,  or  un- 
til the  orders  of  the  High  Court  are  received 

'  on  an   appeal  that  may  be  preferred,   is 
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erroneous,  as  there  is  nothing  in  the  law 
which  forbids  the  immediate  levy  of  a  fine. 
A  criminal  sentence  should  be  forthwith 
carried  out  in  its  entirety  as  far  as  the  law 
permits. 


Written  Reports  of  Medical  Officers,  and  re- 
cords of  another  case,  are  not  legal  evidence 
— Depositions  of  complainants  and  iiccused 
persons. 

Extract  (paras,  j,  4,  and  $)  of  Letter  No.  ij^t 
from  Registrar  of  the  Appellate  High  Courts 
dated  the  10th  February  186$. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  E.  Trevor,  Puisne  Judge, 

3.  Reference  in  the  case  of  Mahomed 
Batur,  alias  Batur  Meah  (Statement  No.  4), 
to  the  written  reports  of  the  medical  oflScer 
was  improper,  as  such  reports  were  not  legal 
evidence.  It  does  not  appear  why  you  al- 
luded to  these  reports,  as  the  medical  officer 
was  examined  in  the  case,  and  substantiated 
on  oath  what  he  had  before  only  committed  to 
writing. 


4.  Further,  the  record  of  the  assault  case 
should  not  have  been  called  for  and  considered 
by  you  in  the  trial  of  Mahomed  Nazir  (State- 
ment No.  5),  as  it  was  not  legal  evidence  in 
that  case. 

5.  The  Court  are  not  satisfied  at  the  man- 
ner in  which  the  case  of  Mahomed  Sagor 
(Statement  No.  5)  was  conducted.  As  re- 
marked by  you,  the  Magistrate,  on  receipt  of 
the  petition  said  to  have  been  presented  by  the 
accused,  should  have  recorded  his  deposition 
regularly;  but,  as  this  was  not  done,  if  you  had 
doubts  as  to  the  genuineness  of  the  deposition 
said  to  have  been  delivered  bv  the  accused, 
you  should  have  summoned  the  constable 
who  recorded  it  as  a  witness  before  yon. 
The  case  was  not  apparently  thoroughly  en- 
quired into  by  you  before  acquitting  the; 
prisoner.  You  are  requested  to  point  out 
to  the  Magistrate  the  irregularity  commit- 
ted by  him,  and  that,  under  Section  66,  Code 
of  Criminal  Procedure,  the  deposition  ot  a 
complainant  should  invariably  be  recorded  bv 
a  Magisterial  Officer  soon  after  th^om plaint 
has  been  made,  and  in  one  of  the  modes  of 
procedure  described  in  Circular  Order  No,  H 
of  1864. 
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A  charcfe  of  House  Tres|>ass  cannot  be 
compounded. 

No.  181. 

Resolution  of  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal ^  under  date  the  20th 
February  18^5. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 
Puisne  fudges. 

Read  a  letter  No.  13,  dated  6th  February, 

from  the  Sessions  Judge  of  Bhaugulpore,  sub- 

'  mitting,  under  Section  434  of  the  Code  of 

.  Criminal    Procedure,    the  case  of  Dookha 

I  Hnlwai  versus  Nuthoo  Mahoot,  that  the  or- 

ider  of  the  Deputy    Magistrate,    dated   8th 
December  1864,  permitting  the  withdrarwal 
of  the  prosecution,  may  be  cancelled  as  illegal. 
1       The  Deputy  Magistrate  in  his  judgment 
ihas   actCtt  under  the  erroneous  impression 
Ijthat  the   offence  charged    (house    trespass, 
Section  448  of  the  Penal  Code)  consists  only 
of    an   act   irrespective  of  the   intention  of 
the   offender,    and    therefore   is  within   the 
exception  specified   in   Section  214   of  the 
Penal  Code. 

House  trespass  is  defined,  in  Section  442 
of  the  Penal  Code,  to  be  the  commission  of 
criminal  trespass  by  entering  into  or  re- 
maining in   any  building,  &c.,    used   as  a 

human  dwelling,  &c.,  &c. ;  and  criminal 
trespass  is  defined,  by  Section  441  of  the 
Penal  Code,  to  be  the  entering  into  or  upon 
property  in  the  possession  of  another  wi/h 
intenl  to  commit  an  offence  or  to  intimi- 
date, &c.,  or  (after  the  lawful  entry  into  or 
upon  such  property)  the  unlawful  remaining 
there  with  intent  thereby  to  intimidate,  &c., 
&c.  It  is  the  criminal  intent  which  is  the 
principal  ingredient  in  the  offences  of  crimi- 
nal trespass  and  house  trespass.  Moreover, 
as  the  compromise  or  withdrawal  of  a  crimi- 
nal prosecution  is  permitted  only  by  Section 
271  of  the  Code  of  Criminal  Procedure  in 
cases  falling  under  Chapter  XV.  of  that  Code, 
and  as  house  trespass,  which  is  punishable 
with  imprisonment  for  one  year,  does  not  fall 
.  under  that  Chapter,  a  charge  for  that  offence 
cannot  be  compounded. 


The  Court  agree  with  the  Judge  as  to  the 
illegality  of  the  Deputy  Magistrate's  order, 
dated  8th  December  last,  and,  cancelling  it» 
direct  that  he  proceed  with  the  trial  of  the 
accused  Nuthoo  Mahoot. 

The  original  record  of  the  case  is  returned. 


Charg^e  of  Theft  and  Crifflinal  Breach  of  Tnsst 
how  to  be  framed. 


Extract  (para*  2)  of  Letter  No,  203,  from  the 
Registrar^  Appellate  High  Courts  dated  the 
yth  March  1865, 

2.  In  the  charge  against  Mirtoonjoy,  Tin 
Mistry  (Case  No.  i  of  Statement  4),  the 
first  head  should  have  been  sub-divided  into 
two  heads,  one  charging  the  prisoner  with 
theft  of  Mr.  Bell's  private  property,  the 
other  with  theft  of  property  belonging  to 
the  JuUinga  Tea  Company,  of  which  Mr. 
Bell  was  manager.  The  first  head  of  the 
charge  should  have  been  framed  thus :  That 
he,  between  the  months  of  February  and 
October  last,  at  Jullinga  in  Cachar,  being  a 
servant  of  Mr,  Bell,  committed  theft  by 
stealing  about  ^v^  hundred  rupees'  worth 
of  property  in  the  possession  of  his  master 
Mr,  Bell,  &c,,  in  the  words  given  in  column 
9.  The  words  underlined,  you  will  observe, 
are  very  material,  and  have  been  omitted 
in  the  charge  on  which  the  prisoner  was  tried. 
The  actual  possession  is  very  material  in 
a  charge  of  theft,  as  it  constitutes  the  differ- 
ence between  theft  and  breach  of  tmst. 
The  second  head  of  charge  should  have  been 
similar  to  the  first,  but  referring  to  the  Tea 
Factory  instead  of  to  Mr.  Bell.  In  what 
was  the  second  head  of  the  charge  upon 
which  the  prisoner  was  tried,  the  Court 
observe  that  the  following  words  were  omit- 
ted ; — "  he,  being  a  servant,  and  being  in 
such  capacity  entrusted  with  dominion  over 
property  worth  ^00  rupees,**  committed  a 
criminal  breach  of  trust  witlurespect  to  "  that 
property,** 
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Revival  of  charg^e  of  Disobedience  of  Orders 
by  a  Court  of  Justice. 

Extract  (para,  2)  of  Letter  No,  26 g,  from  the 
Registrar  of  the  Appellate  High  Courts  dated 
^!st  March  i86$. 

(Criminal  Side.) 

Present :  • 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge. 

2\  Your  reference,  which  is  legitimate 
only  under  Section  2,  Regulation  X.  of  1796 
(by  which  law  you  should  be  guided  in  deal- 
ing with  such  matters),  and  not  under  Circu- 
lar No.  17,  dated  t7th  June  1863,  has  been 
caused  chiefly  by  the  use  of  an  inappropriate 
term  by  you — viz,,  the  term  "condoning." 
All  that  you  meant,  the  Court  apprehend, 
was  that,  when  once  a  Court  of  Justice  has, 
by  an  order  like  that  alluded  to  at  the  end 
of  the^th  paragraph  of  your  letter  under  po- 
lice, impliedly  expressed  itself  satisfied  that 
no  disobedience  of  orders  has  occurred,  it 
cannot  revive  that  charge  of  disobedience  of 
orders  simply  because,  on  a  subsequent  date, 
an  accident  has  happened  which  gives  ground 
for  the  opinion  that  the  order  of  the  Court  had 
really  not  been  properly  carried  out.  Your 
opinion  appears  to  the  Court  reasonable,  and 
founded  on  common  sense  and  legal  princi- 
ple, and  any  contrary  doctrine  would  be  at- 
tended with  inconvenient  results. 


Charge  of  Murder  how  to  be  framed— Ad- 
ministering a  drug^  with  the  knowledge  that 
it  was  likdy  to  cause  death. 

Extract   (paras,  2  and  jj  of  Letter  No.  2*jo^ 
from  the  Registrar  of  the  Appellate  High 
Courts  dated  31st  March  1865, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 
2,  The  wording  of  the  charge  in  the 
case  of  Ameerun  Bewa  (Case  No.  i)  is 
essentially  defective,  inasmuch  as  it  omits  all 
mention  of  the  fact  of  death  having  been 
caused.    The    prisoner    should    have    been 


charged  with  committing  murder  "  by  caus- 
ing the  death  of "  Jungly  Sheikh,  &c.,  as 
provided  in  the  model  form  in  Section  243  of 
the  Code  of  Criminal  Procedure.  The  charge 
is  further  defective  in  that  the  denial  of 
Exception  No.  i  (Section  300  of  the  Indian 
Penal  Code)  contains  no  allusion  to  the  pro- 
visos specified  under  the  Exception. 

3.  I  am  to  add  that  the  finding,  which 
was  professedly  one  of  "  culpable  homicide," 
was  really  one  of  murder,  for  if  the  prisoner 
caused  the  death  of  Jungly  by  administer- 
ing a  drug  with  the  knowledge  that  it  was 
likely  to  cause  death  (as  stated  in  the  ver- 
dict of  the  jury),  she  clearly  committed  mur- 
der as  defined  in  the  Penal  Code,  unless  she 
could  successfully  plead  one  or  other  of  the 
exceptional  circumstances  specified  in  Sec- 
tion 300  of  the  Penal  Code. 


Charg^e  of  Forgery  how  to  be  framed. 

Extract  (para.  5J  of  Letter  No,  2'j'j^  f^om  the 
Registrar  of  the  Appellate  High  Courts  dated 
the  3rd  April  1863, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge. 

5.  The  fst  and  3rd  heads  of  the  charge 
against  Moha  Deb  Chuckerbutty  (Case  No.  6 
of  Statement  No.  5)  have  been  drawn  up 
in  disregard  of  the  provisions  of  Section  241 
of  the  Code  of  Criminal  Procedure,  under 
\yhich  the  forgery  of  each  of  the  two  do- 
cuments, with  the  forgery  of  **  both  or 
one "  of  which  the  accused  was  charged, 
should  have  formed  a  separate  head  of  the 
charge.  A  similar  remark  applies  also  to 
the  second  head  of  the  charge  in  this  case. 
This  second  head,  moreover,  should  have 
charged  the  accused  with  an  offence  punish- 
able under  Section  466  and  Section  477  of 
the  Penal  Code,  as  the  latter  Section  does 
not,  by  itself,  prescribe  aay  specific  punish- 
ment which,  on  conviction,  can  be  awarded. 
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Transportation  under  Section  395  of  the  Penal 

Code  (Dacoity). 

Extract  (para.  5)  of  Letter  No.  5^7,  from  the 
Registrar t  Appellate  High  Court ,  dated  the 
i2th  April  1865. 

5.  In  regard  to  prisoner  No.  2,  Asmut 
Chowkedar  (Case  No.  4,  Statement  No.  4^,  on 
whom  you  have  passed  a  sentence  of  8  years' 
transportation,  I  am  to  observe  that  you 
cannot,  under  Section  395  of  the  Penal  Code, 
pass  sentence  of  transportation  otherwise 
than  for  life.  You  should  have  sentenced 
him  under  Section  395  of  the  Penal  Code  to 
rigorous  imprisonment  for  8  years,  and  then 
under  Section  59  of  the  Penal  Code  have 
converted  this  rigorous  imprisonment  into 
transportation. 


sible,  be  avoided,  as  it  takes  up  unnecessarily 
the  more  valuable  time  of  the  Sessions 
Judge. 


punishment  for  two  offences  on  the  same  facts — 
Reference  of  cases  to  Magistrate  instead  of  to 
the  O^S^ions  Judge. 

Extract  (paras,  4  and  8)  of  Letter  No.  2ggt 
from  the  Registrar,  Appellate  High  Court, 
dated  the  12th  April  186$. 

4.  I  am  to  point  out  that,  as  the  evidence 
on  which  the  prisoner  Kazim  Sheik  (Case  No. 
2,  Statement  No.  4)  has  been  convicted  on  the 
jrd  head  of  the  charge,  has  been  used  by 
you  to  prove  also  the  object  of  the  criminal 
trespass  charged  in  the  first  count,  the  pri- 
soner is  punished  for  two  offences  including 
the  same  facts.  This  is  not  proper,  and, 
therefore,  the  sentence  of  rigorous  imprison- 
ment of  three  months  for  each  offence  passed 
upon  him  is  irregular  ;  but,  as  that  sentence, 
in  the  aggregate,  is  not  excessive  if  the 
prisoner  had  been  convicted  of  only  the  ist 
head  of  the  charge,  it  may  stand. 

8.  The  Court  request  that  you  will  in- 
form the  Assistant  Magistrate  who  commit- 
ted the  accused  Jadub  Chowkedar  (Case  No. 
40,  Statement  No.  5)  that,  although  he  may 
have  the  power  to  commit  the  accused,  yet  in 
a  case  which  is  beyond  his  jurisdiction  as  a 
Judicial  Officer,  but  within  that  of  the  Magis- 
trate of  the  District,  he  should  refer  it  for 
trial  to  that  officer,  and  noit  to  the  Sessions 
Judge,  as  the  procedure  adopted  by  him, 
though  strictly  legal,  should,  as  much  as  pos- 


Absence  of  eye-witness  to  a  murder  does  not 
justify  remission  of  Capital  Sentence. 

Extract  (para.  3)  of  Letter  No,  300,  from  the 
Registrar,  Appellate  High  Court,  dated  the 
1 2th  April  i86s,    . 

3.  With  reference  to  your  remark  that, 
"  in  consideration  of  there  having  been  no 
"  actual  eye-witness  to  the  murder,  I  think  it 
''  right  to  remit  the  punishment  of  death, 
"  and  to  sentence  the  prisoner  to  transport- 
"  ation  for  life,"  the  Court  observe  that 
this  by  no  means  justifies  the  remission,  for 
on  this  ground  no  capital  sentence  would 
ever  be  passed  on  a  prisoner  convicted  on 
circumstantial  evidence ;  and  as  persons  intent 
on  committing  murder  generally  watch  for 
an  opportunity  when  there  is  no  eye-witness 
to  their  act,  capital  punishment  would,  though 
sanctioned  by  law,  soon,  on  your  reasoning 
strictly  carried  out,  become  obsolete.  The 
Court  desire  me  to  request  that  you  will  not 
import  into  criminal  law  notions  inconsistent 
with  common  sense  and  opposed  to  all  pre- 
cedents, for  a  murder,  if  clearly  proved, 
whether  by  direct  or  circumstantial  evidence, 
should  ordinarily  be  punished  with  death. 


Object  of  allusions  to  second  Sections  in  a 
charge— Charge  how  to  be  worded  in  such 
cases. 

Extract  (paras.  2  and  3)  of  Letter   No.  320, 
from  the  Registrar  of  the  Appellate  High 
Court,  dated  the  21st  April  186$. 

2.  In  the  first  count  of  the  charge  against 
Raj  Chunder  Dass  (Case  No.  3,  Statement 
No.  5),  it  was  unnecessary  10  refer  to  Section 
470  of  the  Indian  Penal  Code,  which  merely 
defines  ''  a  forged  document  ;'*  and  similarly 
in  the  third  count  it  was  unnecessary  to 
allude  to  Section  192,  which  merely  explains 
what  constitutes  ''  fabricating  false  evi- 
dence.'' When  a  second  Section  is  coupled 
with  that  under  which  the  charge  is  prima- 
rily laid,  the  object  is  either  to  specify  dis- 
tinctly the  punishment    to  which   the   first 
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Section  makes  only  a  general  allusion,  or  to 
render  intelligible  the  offence  charged,  or  to 
set  forth  clearly  the  nature  of  a  previous 
conviction.  But  no  intelligible  purpose  can 
be  served  by  allusions  to  Sections  which 
merely  define  terms.  Indeed,  if  such  allu- 
sions were  permitted,  not  only  might  a  charge 
be  filled  with  irrelevant  matter,  but  it  would, 
in  order  to  be  understood,  require  such  a 
minute  and  complete  acquaintance  with  the 
Code  as  can  rarely  be  presumed  in  the  case 
of  any  accused  person. 

3.  The  second  count  of  the  charge  in 
the  same  case  has,  the  Court  observe,  been 
laid  primarily  under  Section  468,  while  no 
mention  is  made\Df  the  offence  alluded  to  in 
that  Section,  viz.,  that  of  forgery  iviih  the 
intent  to  use  the  forged  document  for  the 
purpose  of  cheating.  The  offence  actually 
charged  is  that  punishable  under  Section  471  ; 
and,  if  (as  would  seem  to  be  the  case)  Sec- 
tion 468  is  alluded  to  with  a  view  to  specify 
the  punishment  to  which  liability  is  incurred, 
the  charge  should  have  contained  the  words 
**  punishable  under  Section  471  coupled  with 
Section  468,*'  which  order  of  allusion  has  been 
inserted  in  the  charge. 


Murder — Framing^  of  chargpe— Abetment. 

Extract  (para,  2)  of  Letter  No.  J25,  from  the 
Registrar  of  the  Appellate  High  Court,  dated 
the  2ist  April  186^;. 

2.  The  frst  head  of  the  charge  against 
Jan  Mahomed  and  Kanoo  Gazee  (Case  No.  1) 
has  been  very  imperfectly  drawn  up,  inas- 
much as  the  first  four  exceptions  to  Sec- 
tion 300  of  the  Penal  Code  have  been  only 
partially  recapitulated.  The  degree  of  abet- 
ment charged  in  the  second  head  against 
both  these  prisoners  should  have  been  speci- 
fied, as  it  is  not  every  degree  of  abetment  that 
renders  the  abettor  liable  to  the  full  punish- 
ment for  the  offence  abetted. 


Conviction  fmder  Sections  454  and  380  of  the 
Penal  Code  prohibited — Written  statements 
recorded  by  the  Police  of  the  examinations 
taken  by  them  iare  not  kdmissible  in  evidence. 

Extract  f paras.  5  and  yj  of  Letter  No.  ^40,  from 
the  Registrar  of  the  Appellate  High  Court, 
dated  the  24/ h  April  ii^('>S- 

5.  As  the  charge  entered  in  Case  No.  7 
(Statement  No.  4,  Musst.  !Mina  Nuzurbhatin 
and  another)  doe§  not  contain  more  than  one 
head,   and  the  finding  alludes  to  two,   the 


Coiirt  presume  that  the  charge  has  not  been 
fully  transcribed  in  the  Statement,  and  they 
request  that  you  will  forward  a  correct  copr 
of  the  charge  and  finding.  The  convieiion 
of  the  accused  under  Sections  454  and  38c 
of  the  Penal  Code  is,  moreover,  improper, 
and  opposed  to  Circular  Order  No.  16,  dated 
20th  August  last.  As  the  sentences,  bow- 
ever,  in  the  aggregate,  are  not  excessive, 
the  Court  allow  them  to  stand.  The  Coon 
consider  your  judgments  to  be  generally  loo 
meagre.  What  is  required  is  such  an  ouiknt 
of  each  case  as  will  enabfe  the  Court  to  see 
that  there  is  proper  and  sufficient  evidence  10 
justify  the  final  order  passed. 

7.  In  conclusion,  I  am  directed  to  5rav 
your  attention  to  the  latter  part  of  Seciior. 
145  of  the  Code  of  Criminal  Procedure,  !• 
it  has  apparently  been  directly  disobeyed  in 
the  case  last  mentioned,  inasmuch  as  you  hi« 
admitted  on  the  record,  and  treated  as  evi- 
dence, written  statements  recorded  by  the 
police  of  the  examinations  taken  by  them. 


False  evidence  not  necessary  to  be  on  a  pari 
material  to  the  issne  of  the  case. 

Extract  (para.  §J  of  Letter  No.  341,  from  tht 
Registrar  of  the  Appellate  Higft  Cbttrt,  dgfci 
the  24th  April  i86§, 

5.  The  Court  think  it  necessary  to  point 
<3iut  that  the  false  evidence  with  which  Charor 
T)ass  Chung  was  charged  was  not  gntfi 
on  oath,  but  on  solemn  Affirmation  txkn 
instead  of  an  oath  ;  and,  fui-ther,  that  yoii«« 
Avrong  in  your  judgment  in  supposing  thai  < 
is  essential  that  it  should  have  been  on  sojne 
point  material  to  the  issue  of  the  case  before 
the  Deputy  Collector. 


Voluntarily  (not  wtUinjg^ly)  causiiilg:  hat 

Extract  (paras.  3  and  4)  of  Letter  No.  343, f^^ 
the  Registrar  of  the  Ai>pellat€  High  Conii 
dated  the  24th  April  1865. 

3.  In  the  charge  in  the  case  last  xntvr 
tioned,  the  Court  also  observe  that  *  willing 
does  not  express  the  meaning  conveyed  br 
*  voluntarily  (Section  39  of  the  Penal  Code^ 
which  should  have  been  used  in  the  charge,  Ib- 
asmuch  as  it  is  the  term  conveyed  in  Section 
323  of  the  Penal  Code.  The  Court  funkj 
notice  that  the  requirements  of  Section  Jjr 
of  the  Code  of  Criminal  Procedure,  and  Circti- 
lar  Order  No.  6,  dated  i  ith  March  1863,  te?e 
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been  disregarded  in  these  cases  as  it  has  not 
been  stated  that  the  hurt  was  caused  without 
grave  or  sudden  provocation.  These  last 
remarks  are  also  applicable  to  the  case  of 
Kassim  Ally  (Case  No.  7  of  Statement  No.  4). 

4.  In  the  charge  against  Bindabun  Jullen 
(Case  No.  8  of  Statement  No.  4)  it  sh<juld 
have  been  stated  that  the  ddo  was  an  instru- 
ment of  one  of  the  descriptions  mentioned  in 
Section  326  of  the  Penal  Code. 


Amendment  of  charr e — Unlawful  Assembly — 
Grievous  Hart — Charge  and  finding  should 
correspond — Culpable  Homicide — Abetment — 
Offences  relating  to  Coin. 

I  Extrqci  (paras,  j,  ^,  5,  9,  /^,  and  13)  of  Letter 
i       Nu»  344ifrom  the  Registrar  of  the  Appellate 
High  Courtt  dated  the  24th  April  186$, 

1  3.  Wi'^h  reference  to  Mr.  Tucker's  re- 
i  mark  in  the  same  case,  that  he  did  not 
\  consider  it  advisable  to  aher  the  calendar, 
although  he  thought  that  the  prisoner  should 
have  been  charged  under  Section  307  of  the 
Penal  Code,  the  Court  observe  that  he  should 
have  exercised  the  authority  vested  in  him 
under  Section  244  of  the  Code  of  Criminal 
Procedure. 

4.  The  same  head  of  the  charge  against 
Bholaye  and  Noyan  (Case  No.  2  of  Statement 
No.  4)  is  very  incorrectly  drawn  up,  for,  in 
order  to  render  the  accused  subject  under 
Section  149  of  the  Penal  Code  to  the  punish- 
ment prescribed  in  Section  326,  it  was  neces- 
sary only  that  they  should  be  members  of  an 
unlawful  assembly  at  a  time  when  some  other 
member  voluntarily  caused  the  grievous  hurt, 
&c.     If  they  themselves  caused  the  grievous 

;  hurt  as  the  charge  would  appear  to  indicate, 
Section  149  would  be  inapplicable,  inasmuch 
as  it  would  be  immaterial  whether  they  were 
or  were  not  members  of  an  unlawful  assem- 
bly, for  such  association  would  not  enhance 
the  punishment. 

5.  Although  the  charge  against  Lall 
Sheriff  and  others  (Case  No.  4  of  Statement 


No.  4)  and  the  finding  both  quote  the  words 
of  Section  333  of  the  Penal  Code  correctly, 
yet,  as  they  refer  to  different  portions  of  that 
Section,  ihey  do  not  correspond  as  they  should 
have  done,  but  relate  to  different  offences, 
for,  under  Section  382  of  the  Code  of  Cri- 
minal Procedure,  a  prisoner,  when  convicted, 
should  be  found  guilty  **  of  the  offence  speci- 
fied in  the  charge,''  and  not  of  some  other 
offence  mentioned  in  the  same  Section  of  the 
Penal  Code,  and  not  precisely  that  with  which 
he  has  been  charged. 

9.  The  Court  observe,  with  reference 
to  the  finding  in  the  same  case,  ''that  the 
offence  fell  within  Exception  4,  Section  300 
of  the  Penal  Code,  as  it  was  committed  du- 
ring a  sudden  fight ;  that,  if  villagers,  in 
consequence  of  trespass  ol  cattle,  deliberate- 
ly arm  themselves  for  the  purpose  of  turning 
out  the  trespasser,  it  is  impossible  to  say  that 
a  life'  taken  under  these  circumstances  is 
taken  ''without  premeditation  in  a  sudden 
fight,  or  in  the  heat  of  passion  or  a  sudden 
quarrel."  There  may,  in  the  case,  have  been 
the  heat  of  passion  and  a  sudden  quarrel 
originally ;  but  the  sudden  fight  without  pre- 
meditation is  absent.  It  is  a  fight  after 
the  villagers  had  armed  themselves  with  a 
considerable  degree  of  premeditation,  and 
met  on  the  scene  of  the  original  trespass. 
The  sentence,  therefore,  passed  upon  the  pri- 
soners is  insufficient  under  the  law,  and  in- 
adequate to  the  offence  which  they  have 
committed.  The  Court  further  observe  that 
the  latter  part  of  Circular  Order  No.  5, 
dated  6th  February  1863,  has  been  disregard- 
ed in  this  case  also. 

12.  The  first  head  of  the  charge  against 
Armut  Ali  Khan  (Case  No.  1 2  of  Statement 
No.  5)  should  have  been  sub-divided,  and  the 
abetment  of  each  of  the  offences  should  have 
formed  a  separate  head  of  the  charge. 

13.  In  the  second  head  of  the  charge  in 
the  case  of  Musst.  Mukhonee  and  another 
(Case  No.  13  of  Statement  No.  5)  the  Court 
notice  a  very  material  omission  of  the  fact 
that  the  accused  knew,  at  the  time  when 
they  became  possessed  of  such  coin,  that 
such  offence  had  been  committed  with  respect 
to  it. 
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r  Murder  (Premeditation)— Evidence  (in  another 
r  trial  against  prisoner's  brother)--'Abetment 
I       "by  his  presence"— Form  of  charge  (in  a 

case  of  dishonestly  receiving  stolen  property 

acquired  by  Dacoity). 

Extract  (paras,  4^  5,  d,  and  y)  of  Letter 
^^'  35^t  from  the  Registrar  of  the 
Appellate  High  Court,  dated  the  24th  ^ril 

4.  The  Court  consider  that  your  reason- 
ing in  the  case  of  Ram  Sahai  Aheer  and 
another  (Case  No.  3,  Statement  No.  4),  to  the 
effect  that  the  offence  committed  amounted  to 
murder,  but  that  it  was  not  coupled  with  that 
amount  of  premeditation  which  would  ren- 
der a  capital  sentence  necessary,  is  opposed 
to  the  law ;  and  they  therefore  request  that 
you  will,  in  future,  abstain  from  calculating 
-what  amount  of  premeditation  is  necessary 
for  a  capital  sentence  being  passed  on  a 
convicted  murderer. 

5.  With  reference  to  the  last  paragraph  of 
your  wDiarks  in  the  case  of  Naissal  Pandey, 
(Case  No.  7  of  Statement  No.  4),  in  which 
you  allude  to  the  evidence  in  the  former 
trial,  I  am  to  point  out  that  the  evidence  in 
a  former  trial  against  the  prisoner's  brother 
was  not  legal  evidence  against  the  prisoner 
himself. 

6.  With    reference   to  the  first    head  of 


•  Shew  Churn  Doss,  (  ^    ^^e  charge  in  the 

J  ^     case   noted  in  the 


Case  No.  5. 


Thakoor  Aheer,  Case  j  £      margin,*  the  Court 

5     observe     that     the 


No.  6. 


( 


(/3 


words  "  abetment  by  his  presence"  should  not 
have  appeared,  because,  by  Section  114  of 
the  Penal  Code,  an  abettor  present  when  the 
offence  is  committed  is  deemed  to  have  com- 
mitted such  act  or  offence. 

7.  The  charge  against  Ram  Chum 
Aheer  (Case  No.  12  of  Statement  No.  5) 
should  have  been  drawn  up  thus :  "  That 
he,  on  or  about  the  5th  day  of  October  1864, 

at ,  dishonestly  received  stolen 

property,  the  possession  of  which  he  knew,  or 
had  reason  to  know,  had  been  transferred  by 
the  commission  of  dacoity,  and  that  he  has 
thereby  committed  an  offence^'  &c. 


Grievous  Hurt— Form  of  charge — 
Abetment 

Extract  (para,  4)  of  Letter  No,  353,  from 
the  Registrar  of  the  Appellate  High  Court, 
dated  the  24th  April  186$, 


4.  With  reference  to  the  directions  given 
by  your  predecessor  to  the  Jury  in  the  case 
that  *^  it  is  necessary  to  constitute  the  offence 
(causing  grievous  hurt)  that  the  wound 
should  be  inflicted  with  an  instrument  which, 
used  as  a  weapon  of  offence,  is  likely  to 
cause  death,"  the  Court  observe  that  it  is 
not  at  all  necessary  either  as  regards  the 
charge  or  the  law ;  and  that  it  was  sufficient 
in  this  case  to  show  that  the  grievous  hurt 
was  voluntarily  caused  by  the  accused  by 
means  of  an  instrument  for  cutting.  The 
Court,  moreover,  do  not  understand  with 
what  object  Section  114  of  the  Penal  Code 
was  read  out  to  the  Jury,  as  that  Section  does 
not  contain  a  definition  of  abetment.  Section 
107  of  the  Penal  Code  was  the  proper  Sec- 
tion for  that  purpose. 


Procedure  in  case  of  contradictory  statement 
made  on  solemn  affirmation. 

Extract  (para^  j)  of  Letter  No.  354,  from  the 
Registrar  of  the  Appellate  High  Court,  dated 
the  24th  April  186$. 

7.  All  the  prisoners  in  the  case  of  Ugger 
Roy  and  others  (Case  No.  8  of  Statement  No. 
5)  made  contradictory  statements,  on  solemn 
affirmation,  before  the  Joint  Magistrate ;  and 
you  hold  that  the  mere  fact  of  such  self-con- 
tradiction is  quite  insufficient  to  support  a 
charge  of  intentionally  giving  false  evidence, 
and  quote  the  late  Sudder  Court's  No.  364 
(Circular  Memorandum  No.  12),  dated  the 
1 2th  May  1862.  The  Court  observe  that  the 
Circular  in  question  does  lay  down  that  the 
mere  making  of  two  contradictory  statements 
did  not  amount  to  the  giving  of  false  evi- 
dence under  the  Penal  Code  ;  but  that  under 
the  law  it  must  be  proved — /j/,*  that  the 
statement  made  is  false;  and,  2rid,  that  the 
party  making  it  either  knew  or  believed  it  to 
be  false,  or  did  not  believe  it  to  be  true.  I  am 
to  draw  your  attention,  however,  to  the  corres- 
pondence circulated  with  the  High  Court's 
Circular  Order  No.  loA,  dated  i8th  April 
1863,  which,  though  it  does  not  dispute,  or  in 
any  way  touch,  the  previous  ruling,  lays  down 
that,  when  two  statements  have  been  made 
on  oath,  and  there  is  no  doubt  in  the  mind  of 
the  Committing  Officer  as  to  which  is  the  false 
one,  the  indictment  should  contain  two  heads 
of  charge  under  Section  242  of  the  Code  of 
Criminal  Procedure,  framed  in  accordance 
with  the  model  form  laid  down  in  Section 
243  of  the  sam^  Code ;  one  charging  the 
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first  statement  to  be  false,  and  the  other 
charging  the  second  statement  to  be  false. 
If,  on  the  trial,  the  Sessions  Judge  or  Jury 
cannot,  upon  the  evidence,  say  which  state- 
ment y^as  false,  there  should  be  a  special 
finding  ^-ccordingly  under  Clause  5,  Section 
382  of  the  Code  of  Criminal  Procedure,  pro- 
vided the  Sessions  Judge  or  Jury  is  satisfied 
from  the  evidence  that  the  prisoner  knew  that 
Qne  of  the  statements  was  false  when  he 
m^de  it,  and  in  that  case  the  prisoner  would 
be  liable,  by  virtue  of  Section  72  of  the 
Penal  Code,  to  be  punished  under  Section 
193  of  that  Code.  The  Court  direct  me 
to  point  out  to  you  that,  if  there  seemed 
to  be  doubts  in  this  case  as  to  which  state- 
ment was  false,  you  should  have  amended  the 
indictment,  and  proceeded  in  the  exact 
method  laid  down  in  the  Circular  last  quoted. 


Beinfif  arrested  with  stolen  property— 
"  PlondeHng^^'  hot  used  in  Penkl  ( 


The  term 
Code. 


Extract  (paras,  2  and  6)  of  Letter  No.  J57, 
froni  the  Registrar  of  the  Appellate  High 
Courtf  dated  the  24th  April  186$, 

2.  The  second  head  of  the  charge  against 
Cassy  Mall  (Case  No.  2  of  Statement  No.  4) 
not  only  does  not  correctly  describe  the  offence 
punishable  under  Section  412,  but  specifies 
what  is  no  legal  offence  at  all,  for  the  mere  fact 
of  being  arrested  with  stolen  property  does 


not  render  any  one  an  offender  under  tbe 
Penal  Code.  The  Court  are  Furprised  tbil 
you  did  not  amend  this  charge  under  ibe 
power  vested  in  you  by  Section  244  of  ifee 
Code  of  Criminal  Procedure. 

6.  In  the  case  of  Jogo  Bo  wry  (Case  No. 
5  of  Statement  No.  4)  the  Court  direct  me  to 
point  out  that  the  term  *  plundering'  is  not 
use^  in  the  Penal  Code,  and  consequents 
should  not  have  appeared  in  the  charge  against 
the  accused,  as  you  will  find,  by  reference  to 
Section  234  of  the  Code  of  Criminal  Proce- 
dure, that  the  charge  should  "  describe 
"  the  imputed  offence  as  nearly  as  pos- 
''  sible  in  the  language  of  the  Indian  Penal 
"  Code." 


Rioting — Charge  of,  how  to  be  framed. 

Extract  (para,  ^)  of  Letter  No,  jSr,  from  ike 
Registrar  of  the  Appellate  High  Courtf  dated 
the  2sth  April  186$, 

3.  In  the  second  head  of  the  charge 
against  Habil  Mundul  and  others  (Case^o.  i 
of  Statement  No.  5),  the  Committing  Officer 
should  be  informed  that  it  would  have  been 
sufficient  to  have  charged  the  prisoners  with 
rioting ;  but,  if  he  proceeded  to  describe 
the  offence,  he  should  have  been  careful  to 
describe  it  fully,  and  not  to  omit  a  roost 
important  point — viz.,  that  the  violence  was 
committed  in  prosecution  of  the  common 
object  of  the  assembly. 


CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Officers  drawing  less  than  50  Rs.  per 
mensem  to  travel  in  **  intermediate "  Class 
Railway  Carriages. 

CIRCULAR  No.  i. 

F'rom  the  Registrar  of  the  High  Court  of  yudi' 
cature  at  Fort  William  in  Bengaly  to  theC^il 
and  Criminal  Authorities  in  the  Lower  Pro- 
TfinceSf  dated  Calcutta f  the  8th  February  i86$, 

(Civil  Side.) 
Present : 
The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 
In 'continuation  of  the  late  Sudder  Court's 
Circular  Order  No.  29,  dated  2nd  Decem- 
ber  i^59i  all  Judicial  Officers  are  hereby 
informed  that  the  Government  has  ruled*  that 

in  places  where  the 

•  Vide  Government  Circu-     Railway    Compa- 

fc,„IIv\«^f'  ^^^  ^"'  nies  have  intro- 
^  duced  the  use  of 

the  new  "  intermediate"  class  of  carriage,  Mi- 
nisterial Officers  drawing  less  than  50  rupees 
per  m^sjm  shall  be  allowed  to  travel  in 
that  class,  instead  of  in  third-class  carriages. 


Annual  Statements  called  for  repu-ding  Stamp 
Fees,  and  the  expense  to  (Government  for 
each  description  of  Court 

CIRCULAR  No.  2. 

From  the  Registrar  of  the  High  Court  of  Judi' 
cature  at  Fort  William  in  Bengal,  to  the 
Civil  fudges  in  the  Lower  Provinces ,  dated 
the  13th  February  186^. 

(Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Pms^e  Judge. 

The  Court  request  that  Statements  in  the 
form  hereto  annexed  may  be  submitted  to 
them  as  soon  as  possible,  and  these  State- 
ments be  henceforth  considered  as  Annual 
Statements. 

Statements  A  and  B  should  show  the  in- 
formation regarding  Stamp  Fees,  and  the 
expense  to  -  Government  for  each  descrip- 
tion of  Court  separately. 


A. 

Return  exhibiting  the  Stamp  receipts  and  also  the  receipts  on  account  of  Ameens  fees  in 
the  Civil  Courts  of  the  different  grades  in  Zillah  for  the  year  1864, 


1. 

2. 

3- 

4- 

5. 

6. 

Name  of  Court. 

Value  of  Stamps 
received. 

Amount  refund- 
ed under  Act 
X.  of  1862, 
Section  26. 

Net  amount  value 
of  Stamp  re- 
ceived. 

Receipts  on  ac- 
count of  Ameens' 
fees. 

Total  receipts, 
being  aggregate 
of  Cols.  4  and  5. 

- 

- 

B. 

Cost  to  Government  of  Civil  Courts  of  the  dijj'trent  Grades  of  Zillah 

for  the  year  186^, 


I. 

2. 

3. 

4. 

5.                           6. 

Name  of  Court. 

Salary  of  Pre- 
siding Officer. 

Establishment. 

Salary  of  Civil 
Court  Ameens. 

Total  Cost  of  Civil 

Courts'  being  ag- 

gpregate  of  Cols. 

2,  3,  and  4. 

Remarks. 

# 

Civil ' 
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^?f"P**°°  o^Pnnce  Ferozc  Shah,  of  the  Mysore 
Family,  from  personal  attendance  in  the  Civil 
Courts  of  Lower  Bengal. 

CIRCULAR  No.  3. 

From   the    Registrar  of   the  High     Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
the  Civil  Authorities  in  the  Lower  Provinces, 
dated  Calcutta,  the  yth  March  1865, 

(Civil  Side.) 
Present  : 
The  Hon'ble  C.  B.  Trevor,  Puisne  Judge. 

The  Court  circulate  for  general  informa- 
tion and  guidance  the  accompanying 
copy  of  a  letter,  No.  1257  of  the  ist  instant, 
from  the  Secretary  to  the  Government  of 
Bengal,  exempting  Prince  Feroze  Shah,  of 
the  Mysore  Family,  from  personal  attendance 
in  the  Civil  Courts  of  Lower  Bengal. 


^vhich  it  was  intimated  that  the  salaries  d 

Nazirs   of  Zillah  Judges'   Courts  had  becfi 

^r>  ,  fixed  at  R5. 50  per 

•GovernmentletterNo.  15S4,  '     - 

dated  14th  March  1865. 


t  Backerg-ungre.  Mymensingh. 
Bhaugulpore.     Rungpore. 
Dacca.  Sylhet. 

D»a^epore.      Tipperah. 
Hooghly.  24.Pergunnahs. 

Midnapore. 


inensem,theLicB- 
t  e  n  a  n  t-GoveriJor 
of  Bengal  his 
been  pleased,*  cm 
the  recommend- 
ation of  the  Court, 
to  raise  the  sala- 


No.  1257. 

From    the    Secretary    to   the    Government  of 
Bengal,  to  the  Registrar  of  the  High  Court, 
dated  Fort  William,  the  ist  March  i86k 

Sir,— I  am  directed  to  request  that,  with  ' 
the  permission  of  the  Hon'ble  Judges  of  the 
High  Court,  you  will  be  so  good  as  to  in- 
clude the  name  of  Prince  Feroze  Shah,  son 
of  Prince  Golam  Mahomed,  of  the  Mysore 
Family,  in  the  list  of  persons  who  have  been 
exempted  from  personal  attendance  in  the 
Civil  Courts,  under  the  provisions  of  Section 
22,  Aa  Vm.  of  1859. 


c  ^     .    ^      .  '"i^s  of  the  Naais 

of  the  Judges  Courts  in  the  1 1  districts  named 
on  the  margin! from  50  to  75  rupees  each. 

2.  There  will. thus  be  two  grades  of  Nazirs 
one  drawing  Rs.  75,  and  the  other  Rs.  50  pa 
mensem.  But  it  must  be  distinctly  under- 
stood  that  the  higher  salary-  is  not  capable  of 
transfer  to  any  other  district  than  the  cIctcb 
districts  for  which  it  is  sanctioned,  as  it  has 
reference  to  circumstances  peculiar  to  those 
districts  which  are  larger  and  more  imtxsv 
tant  than  other  zillahs,  and  entail  on  \L 
Nazirs  duties  of  a  more  onerous  and  respo»- 
SJble  nature  than  those  devolving  4>^similr 
officers  elsewhere. 


Registration  Act,  XVL  of  1864, 

43,  and  45. 

CIRCULAR  No.  s 


^3. 


Salaries  of  Nazirs  of  Zillah  Judges'  Courts. 

CIRCULAR  No.  4. 

From  the  Registrar  of  the  High  Court  of  Judi^ 
cature  at  Fort  William  in  Bengal,  to  all 
Zillah  Judges  in  the  Lower  and  Extra  Regu- 
lation Provinces,  dated  Calcutta,  the  -^rst 
March  i86§. 

(Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  'iVevor,  Puisne  Judge. 

With  reference  to  paragraph  9  of  Circular 
Order  No.    ioa,  dated    26th   April   last,  in 


From  the  Registrar  of  the  High  Court  of  Ju^ 
cature  at  Fort  William  in  Bengal,  to  aV 
Civil  Judges,  dated  Calcutta,  the  ust 
March  1865. 

(Civil  Side.) 
Present : 

The  Hon'ble  C.  B  Trevor,  Puisne  Judge. 

The  Court  are  pleased  to  request  the 
earnest  attention  of  all  Civil  Judges  of  what- 
soever grade  to  Sections  43  and  45,  Act  X\a. 
of  1864,  which  are  quoted  for  general  in^ 
formation. 

2.  "When  any  Civil  Court  shalL  hy  * 
decree  or  order,  declare  any  tns/rumeni 
relating  to  immoveable  property  which  th^ 
have  been  registered  under  tkis  ^c/  to  be 
invalid,  or  when  any  Civil  Court  shall  i 
a  decree  or  order  affecting  the  validity 
otherwise  of  any  such  instrument,  and  s«un 
last-mentioned  decree  or  order  shall  create, 
declare,  transfer,  limit,  or  extinguish  aar 
right,   title,  or    interest,  under   such  i 


l865J 
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znent  in  the  immoveable  property  to  which  it 
relates ;  such  Court  shall  cause  a  memoran- 
dam  of  the  decree  or  order  to  be  sent  to 
^  g^^  the    Office    in    which 

^"  ^^'  such    instrument  shall 

have  been  originally  registered.*'* 

3.  "When  any  Civil  Court  shall,  by  a 
decree  or  order,  create,  declare,  transjpr, 
limit,  or  extinguish  any  right,  title,  or  in- 
terest   of    any    person    in    any    immoveable 

property  situate  in  any  part  of  British  India 
tn    which  this  Act  is  for  the  time  being  in 

yorce^  such  Court  shall  cause  a  memorandum 
of  the  said  decree  or  order  to  be  sent  to 
every  District  Registrar,  and  every  Deputy 
Registrar  within  the  local  limits  of  whose 
jurisdiction  such  immoveable  property  or  any 
part  thereof  is  situate.     Every  such  memo- 

I  randum  received  by  a  District  Registrar  or 
Deputy  Registrar  shall  be  entered  by  him 
in  a  book  to  be  kept  for  the  registration  of 

I       .  c.    .•  decrees  and  orders,  and 

T  oection  45.  r  1 

^^  a  copy  of  such  memo- 

randum   shall    be    sent    to    the    Registrar- 
1  GeneraT'^ 

4.  They  will  not  fail  to  remark  that  the 
former  section  refers  to  registered  instru- 
ments relating  to  immoveable  property,  and 
that  the  memorandum  is  to  be  sent  to  the 
Office  in  which  that  instrument  was  origin- 
ally registered ;  whereas  Section  45  refers  to 
immoveable  property,  situated  in  any  part 
of  British  India  in  which  the  Registration 
Act  is  in  force,  relating  to  which  there  is  no 
registered  instrunient  before  the  Court, 
and  that  the  memorandum  hereupon  is  to  be 
sent  to  every  District  Registrar  and  every 
Deputy  Registrar  within  the  local  limits  of 
whose  jurisdiction  such  immoveable  property 
or  any  part  thereof  is  situated. 

5.  The  Court  attach  the  greatest  import- 
ance to  the  regular  performance  of  these 
duties  by  Civil  Judges  of  every  grade,  whe- 
ther sitting  as  Courts  of  original  jurisdiction, 
or  as  Courts  of  appeal,  and  the  Court  expect 
that  District  Judges  will,  from  lime  to  time, 
satisfy  themselves  that  these  provisions  of 
the  law  are  in  no  way  neglected  by  any  of 
their  subordinates. 

6.  The  memorandum  should  be  in  one  of 
the  forms  A  or  6  hereto  annexed,  and 
should  be  transmitted  to  the  proper  Registry 
Office  immediately  on  the  signature  of  the 
judgment  and  decretal  order  by  the  presiding 
authority.  With  the  view  of  ensuring  also 
the  performance  of  these  duties  by  the  pro- 
per parties  after  the  particulars  of  the  decree 
have  been  stated,  the  words  *'  and  a  copy  of 

I    the  Memorandum  A  or  B  as  may  be  required 


by  Section  43  or  45  of  Act  XVI.  of  1865 
may  be  forwarded  to  such  and  such  Registra- 
tion Office,"  shall  invariably  be  entered  at 
the  end  of  decree. 

7.  Aft  XVI.  of  1854  came  into  operation 
on  the  1st  January  of  the  present  year, 
and  it  may  be  that  decrees  have  been  passed, 
requiring  from  the  Civil  Courts  the  adoption 
of  the  course  of  action  laid  down  in  Section 
43  or  45  of  the  Act.  If  this  should  be  the 
case,  Civil  Judges  will  not  fail,  immediately 
on  the  receipt  of  this  Circular,  to  forward  to 
the  Property  Registrar  the  appropriate  me- 
morandum. 

8.  The  Court  request  that  as  soon  after 
the  30th  June  next  as  possible  for  the  first 
half-year  of  1865,  and  after  that  date  at  the 
expiry  of  each  successive  quarter,  a  return 
will  be  submitted  by  each  Civil  Judge,  through 
the  District  Judge  in  Form  C,  hereto  ap- 
pended, showing  the  operation  of  these  sec- 
tions of  Aft  XVI.  of  1864  for  those  periods. 

9.  The  Court  further  think  it  necessary 
to  call  attention  to  Section  13,  Act  XVI.  of 
1864,  the  provisions  of  which  should  be 
strictly  enforced — 

"No  instrument  being  a  deed  of  gift  of 
immoveable  property ;  no  lease  of  immove- 
able property  for  any  period  exceeding  one 
year ;  no  instrument  (other  than  a  deed  of 
gift  or  lease  as  aforesaid)  which  purports 
or  operates  to  create,  declare,  transfer,  or 
extinguish  any  right,  title,  or  interest  of  the 
value  of  one  hundred  rupees  or  upwards  in 
any  immoveable  property  ;  and  no  instru- 
ment which  acknowledges  the  receipt  or 
payment  of  any  consideration  on  account  of 
the  creation,  declaration,  transfer,  or  extinc- 
tion of  any  right,  title,  or  interest  as  above 
of  such  value  as  aforesaid  in  any  immoveable 
property,  shall  be  received  in  evidence  in 
any  Civil  Proceeding  in  any  Court,  or 
shall  be  acted  on  by  any  public  officer,  if 
such  instrument  shall  have  been  executed  on 
of  after  the  date  on  which  the  Aft  shall 
come  into  operation,  and  if  the  property  to 
which  such  instrument  relates  shall  be  situ- 
ate in  any  part  of  British  India  in  which 
this  Aft  is  in  force,  unless  the  same  shall 
have  been  registered  in  the  manner  and 
within  the  time  prescribed  by  this  Act. 
Provided  that  the  provisions  of  this  Section 
shall  not  apply  to  any  lease  executed  between 
landlord  and  tenant  relative  to  land  in  the 
Presidency  of  Madras  liable  to  the  payment 
of  revenue  to  Government ;  but  any  such 
lease  may  be  registered  under  Section  16, 
subject  to  the  provisions  of  Sections  17 
and  19." 
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FORM  A. 


Names  of  Parties 
to,  and  number  of, 
the  suit,  and  whe- 
ther an  original 
or  appealed  suit. 


Ram  Doss 

versus 

Hurro  Chunder 
Dass. 

Original  Suit  No.  i6 
of  1865. 

(Or  Appeal  No.  120 
of  1S65.) 


Serial  No.  of  Regis- 
tered Instruments 
with  Page  No. 
and  Vol.  of  Regis- 
ter in  which  it  has 
been  entered. 


No.  I  of  1865,  1st 
January  1865,  Dis- 
trict Registrar  of 
Hooghly. 


Description  of  the  im- 
moveable property 
referred  to  in  the 
instrument.        a 


10  beegahs  of  land, 
Mouzah  Shapoor,or 
Perg^unnaii  Selima- 
bad,ZillahHooghly, 
bounded  on  the 
north  by 

&c.,  &c. 


Effect  of  the 
decree  or 
order  on 
the  instru- 
ment. 


Declares 
to   be 
valid. 


it 
in- 


Date  on 
which  de- 
cree or 
order  was 
passed. 


lotfi      July 
1865. 


Name  and  Offidil 
designation  of  Oi- 
cer  by  whom  dse 
dccreeor  order  WIS 
passed. 


SouA,  5 


Mr.     John    SmA 
Judge  of  Hoo|Uj. 


FORM  B. 


Names  of  Parties  to,  and 
number  of,  the  suit,  and 
whether  an  original  or 
appealed  suit. 


Obhoy  Coomar  Mitter 

njersus 

Kali  Dass  Mitter. 

Original  Suit  No.  9  of  1865. 

(Or  Appeal  No.  200  of 
1865.) 


Description  of 
the  immove- 
able property 
affected  by  the 
decree  or  or- 
der. 


Zemindary       A 


m 


the    Zfllah    of 
Hooghly. , 


__        _  < 

Effect  of  the  decree  or 
order  on  the  said  pro- 
perty. 


Declares  the  adoption  of 
the  plaintiff  to  have 
been  invalid,  and  de- 
clares the  succession  of 
the  defendant  to  the 
said  property  as  the 
nearest  heir  of  the  late 
proprietor  under  the 
law. 


Date  on  which 
decree  or  order 
was  passed. 


15th  May  1865. 


Name  and  oflkal  ^ 
siffnation  of  Officerbf 
whom  the  decree  cr 
order  was  passed. 


Baboo  Rampers|)iii 
Mookerjee,  Prindpil 
Sudder  Ameen. 


Quarierly  Statement. 

FORM  c; 


s 


Name    and    Desisfnation    of    Civil 
Judge. 


Number  of  Decrees  and  Orders 
passed  relating  to  immoveable 
property. 


Number  of  Memorandum  s^ol  * 
accordance  with  Sections  43  ^ 
45,  Act  XVI.  of  1864,  st»ie 
separately. 


N,  B, — The  returns  of  each  Officer  should  be  separately  bhown,  though  embodied  in  one  statement,  by  tff 
District  Judge. 
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Judges  and  Magistrates  prohibited  from  for- 
wardine  to  GoTentment  representations  from 
their  simordinates  relating  to  the  personal  ser- 
vices of  the  latter. 

CIRCULAR  No.  6. 

From  the  Registrar  of  the  High  Court  ofjudi' 
catureatFort  William  in  Bengal ^  todtllZillah 
fudges  and  Magistrates  of  Districts^  dated 
Calcutta t  the  6th  April  i86$» 

(Civil  and  Criminal  Side.) 

Present : 

The  Hon'ble  Cr  B.  Trevor,  Puisne  Judge. 


Several  instances  having  lately  occurred 
in  which  the  instructions  of  Government, 
circulated  by  the  late  Sudder  Court  on 
30th  October  1840  (No.  3888),  have  been 
overlooked,  Judges  and  Magistrates  of  Dis- 
tricts are  reminded  that  public  officers  are 
prohibited  from  forwarding  to  Government 
representations  from  their  subordinates  re- 
lating to  the  personal  services  of  the  lat- 
ter, the  public  post  being  the  most  natural 
and  proper  means  through  which  persons 
desirous  of  bringing  their  claims  promi- 
nently to  notice  may  carry  their  wishes  into 
effect. 


Vol.  It 


CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Relative  to  Circular  No.  i8  of  1864— Magis- 
trates' Annual  and  Quarterly  Returns. 

CIRCULAR  No.  I. 

From  the  Registrar  of  the  High  Court  of  Judi^ 
cat  are  at  Fort  William  in  Bengal  ^  to  the 
judicial  Commissioner  of  ,   dated 

Calcutta,  the  20th  January  186$, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge, 

As  it  may  be  found  difficult  to  apply  the 
instructions  of  Circular  Order  No.  18,  dated 
15th  September  last,  to  the  preparation  of 
the  Magistrates'  annual  reiurns  of  the  past 
year,  seeing  that  the  changes  introduced  by 
that  Circular  did  not  have  effect  until  most 
of  the  quarters'  returns  for  1864  had  been 
submitted,  the  Court  are  pleased  to  direct 
that  tiiii  iheadings  14,  15,  and  16  of  State- 
ment No.  I,  Part  I.,  and  No.  2»  Part  L,  need 
not  all  be  filled  up.  It  will  be  sufficient 
for  the  Court's  purposes  in  regard  to  the 
annual  returns  to  have  the  entire  number  of 
persons  released  in  1864  in  a  single  column, 
as  that  will  include  all  cases  brought  on  for 
hearing  in  which  neither  conviction  nor  com- 
mitment has  resulted. 


2.  The  new  headings  should  be  strictly 
followed  in  all  the  current  year's  returns, 
quarterly  as  well  as  annual. 

Prisoners  sentenced  to  simple  imprisonment  can- 
not be  lawfully  compelled  to  labor. 

CIRCULAR  No.  2. 

From  the  Registrar  of  the  High  Court  of  Judi^ 
cafure  at  Fort  William  in  Bengal,  to  all  SeS" 
sions  fudges  and  Magistrates,  dated  Cal' 
cutta,  the  ijth  February  186$, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Puisne  Judge. 

As  the  Court  have  reason  to  believe  that 
there  exists  a  somewhat  general  misappre- 
hension as  to  the  interpretation  of  simple  im- 
prisonment, one  of  the  punishments  pre- 
scribed in  Section  53  of  the  Penal  Code,  they 
think  it  necessar}'  to  remind  all  officers  ad- 
ministering criminal  justice  that  no  pri- 
soners sentenced  to  simple  imprisonment  can 
be  lawfully  compelled  to  labor  while  detained 
in  jail.  There  is,  however,  no  objection  to 
such  convicts  being  employed  on  any  trade 
or  occupation  permitted  in  the  jail  rules, 
if  i hey  0/  their  own  free  will  express  their 
desire /or  employment. 
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SMALL  CAUSE  COURT  REFERENCES. 


The  1 6th  March  1865. 

Presint  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  Judges, 

Intereat^Payment  of,  upon  Bond. 

Kalica  Prosaud  Misser  versus  Gobind  Chun- 
der  Sein,  Gopaul  Chunder  Sein,  and  Okoy 
Coomar  Dutt. 

Under  the  present  law  a  Court  is  bound  to  enforce 
an  agreement  between  the  parties  as  respects  the 
amount  of  interest  to  be  paid  upon  a  bond,  instead  of 
limiting  a  claim  for  accumulated  interost  to  a  sum  not 
czceedmg  the  principal. 

The^olloviing  cases  were  submitted  to  the  High 
Court  by  the  Judge  of  the  Principal  Small 
Cause  Court  of  yessore^  under  Section  /j?,  A^ 
XUL  of  i860, 

^Oases  Nos.  17  and  18  of  1865. 

"  The  same  point,  affecting  these  two 
cases,  has  been  referred  at  the  desire  of  both 
plaintiffs.  In  No.  17,  the  plaintiff  sued  on 
a  bond,  dated  i8th  Joist  1271,  for  Rs.  50, 
payable  in  Assar  of  the  same  year.  The 
bond  contains  the  stipulation  that  interest  is 
to  be  paid  at  28  per  cent,  per  mensem  up  to 
the  time  of  pajTnent  stated  in  the  bond ;  and, 
if  payment  be  not  made  at  that  time,  that 
interest  at  the  above  rate  is  to  be  paid  on  the 
principal  till  realized.  The  plaintiff  accord- 
ingly sues  for  Rs.  99-12,  interest  to  date 
of  institution,  together  with  the  principal, 
*K9.  50,  tot^  Rs.  149-12. 

''  In  No.  1 8,  the  original  amount  of  the 
bond  is  Rs.  15.  A  similar  stipulation  is  con- 
tained as  to  interest  subsequent  to  the  date 
on  which  the  bond  falls  due,  and  plaintiff 
sues  for  Rs.  46-14,  together  with  Rs.  15, 
principal,  total  Rs.  61-14. 

''  Both  cases  are  brought  within  the  period 
allowed  by  the  law  of  limitation,  and  both 
are  undefended.  In  both  I  decree  as  inter- 
est a  sum  equal  to  the  principal.  It  is  con- 
tended that  I  had  no  discretion  in  the  matter, 
and  that  I  should  have  decreed  the  full 
amount  of  the  claim  for  interest  in  each  case. 
The  point,  therefore,  submitted  for  the  deci- 
sion of  the  High  Court,  is — *  When  a  bond 
contains  a  stipulation  that,  in  case  the  bond 
be  not  discharged  on  the  date  fixed  therein 
for  payment,  interest  will  run  at  the  rate 
agreed  upon  after  that  date  until  realization. 


and  a  plaintiff  neglects  to  sue  till  the  amount 
of  interest  exceed  the  principal,  whether  or 
not  a  Civil  Court  is  authorised  to  limit  his 
claim  for  interest  to  a  sum  equal  to  the 
principal  ? ' 

"  My  authority  will  be  found  at  page 
349  (top)  of  Macpherson's  Civil  Procedure 
(4th  edition,  i860).  It  must,  however,  be 
obser\'ed  that  the  Circular  Orders  and  Re- 
ports quoted  by  Mr.  Macpherson  in  his  note 
are  of  dates  prior  to  Aft  XXVIII.  of  1855, 
which  repealed  the  usury  laws  in  India, 
and  Section  2  of  which  is  as  follows :  *  In 
any  suit  in  which  interest  is  reasonable,  the 
amount  shall  be  adjudged  or  decreed  at  the 
rale  (if  any)  agreed  by  the  parties;  and,  if 
no  rate  shall  have  been  agreed  upon,  at  such 
rate  as  the  Court  shall  deem  reasonable/ 

"  The  language  of  this  Section  is  impera- 
ttve  and  permissive)  and,  as  Section  i.  Clause 
I,  of  Aft  XIV.  of  1859,  contains  the  same 
limitation  for  money  lent  and  for  interest,  I 
think  it  may  well  be  argued  that  a  Court  has 
no  right  to  give  a  decree  which  virtually 
allows  a  shorter  period  of  limitation  than 
that  prescribed  by  law. 

"  There  are  cases  in  which  the  Courts  have 
set  aside  a  stipulation  as  to  a  very  high  rate 
of  interest,  and  have  refused  to  enforce  it, 
regarding  it  as  a  mere  penal  clause  (see  opi- 
nion of  the  High  Court  on  the  point  referred 
from  this  Court  by  letter  No.  123,  dated  25th 
May  1864).  A  suit  may  be  brought  on  an 
unregistered  bond  at  any  time  within  three 
years,  and  this  will  allow  a  rate  of  something 
over  33  per  cent,  per  annum  before  the  inter- 
est exceed  the  principal.  It  may  be  argued 
that  any  stipulation  for  higher  interest  than 
this  is  really  a  stipulation  for  a  penalt}'. 

''I  submit  that,  with  reference  to  the  opi« 
nion  of  the  High  Court  quotefi  above,  I  was 
warranted  in  giving  the  decree  objected  to. 
At  the  same  time,  I  solicit  a  decision  of  the 
High  Court  on  the  general  point,  as  to  whe- 
ther a  Court  can  generally,  under  the  present 
law,  limit  a  claim  for  interest  to  a  sum  not 
exceeding  the  principal." 

Judgment, — We  are  of  opinion  that,  under 
the  present  law,  the  Court  is  bound  to  enforce 
the  agreement  between  the  parties  as  respects 
the  amount  of  the  interest  to  be  paid  upon  a 
bond.    The  law  under  which  a  claim  for 
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accumulated  interest  was  limited  in  amount  to 
a  sum  not  exeeding  the  principal  has  been 
rescinded  by  Act  XXIII.  of  1865. 


The  1 6th  March  1865. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Puisne  Judges, 

Jurisdiction — Suits  against  Cultivators. 

Sreenath  Dutt  versus  Dwary  Dhallie. 

Where  a  cultivator  is  a  mere  servant  of  the  landlord,  a 
suit  for  damages  will  He  ag-ainst  him  in  the  Small  Cause 
Court.  If  the  cultivator  is  a  tenant  to  whom  the  landlord 
has  sub-let  the  land,  a  suit  for  non-fulfilment  of  his  con- 
tract by  the  tenant  will  He  under  Ac'^  X.  of  1S59. 

The  following  case  was  submitted  to  the  High 
Court  by  the  Judge  of  the  Principal  Small 
Cause  Court  of  fessore^  under  Section  ij  of 
Aa  XLII.  of  i860. 

Case  No.  3077  of  1864. 

"  The  plaintifT,  a  ryot,  sub-lets  two  beegahs 
of  land  to  defendant  on  an  agreement  that 
defendant  is  to  give  him  half  the  crop  raised. 
The  defendant  supplies  the  seed  and  the 
labor,  and  the  plaintiff  simply  gives  ihe  use 
of  the  land  to  raise  the  crop.  Defendant  fails 
to  give  plaintiff  half  the  crop  as  agreed. 
Can  plaintiff  sue  for  the  alleged  value  of  the 
crop  in  the  Small  Cause  Court  ? 

"It  appears  to  me  that  a  Small  Cause 
Court  has  no  jurisdiction,  and  that  plaintiff's 
remedy  is  in  the  Revenue  Court.  The  con- 
tract is  one  creating  the  relation  of  land- 
lord and  tenant  between  the  parties.  In 
the  present  case,  and  in  ordinary  cases  of  ten- 
ancy of  land,  the  use  of  the  land  as  a  means 


of  production  is  that  for  which  a  considen* 
tion  is  agreed  to  be  paid.  That  consideration 
is  none  the  less  rent^  whether  paid  in  a  6x- 
ed  sum  of  money  or  in  a  portion  of  the  crop, 
the  quantity  of  which  varies  with  the  quan- 
tity of  the  entire  crop.  The  fact  of  the  r^ 
muneration  for  the  use  of  the  natural  agent 
being  fixed  or  variable — being  payable  in 
moaey  or  in  kind — does  not  take  the  remu- 
neration out  of  the  category  of  rent. 

"  This  mode  of  sub-letting  land  is  kDon 
all  over  Behar  and  Bengal.  In  Behar  it  is 
called  a  bhaolee  tenure ;  in  Bengal,  hhaga 
adhee.  As  a  Deputy  Collector,  1  have  tried 
numerous  cases  of-  thq  kind.  Nor  am  I 
aware  that  any  point  has  ever  been  raised 
as  to  the  jurisdiction  of  the  Revenue  Courts 
under  Clause  4,  Section  23  of  AA  X.  of  1859. 

"  I  refer  the  point  in  compliance  with  ihc 
desire  of  the  pleaders  in  several  cases  of  tbc 
kind  now  before  this  Court.  I  had  mysdi 
no  doubt  on  the  subject;  but  the  practice 
of  my  predecessor,  being  at  variance  with  my 
preconceived  opinion,  makes  it  desirable  thai 
the  point  should  be  finally  settled."*  ^ 

Judgment. — It  appears  to  us  that  the  dif- 
ference between  Mr.  Bell  and  Mr.  Field  is 
not  on  a  question  of  law,  but  on  a  question o( 
fact.  If  the  cultivator  is  a  mere  servant  of 
the  landlord,  as  Mr.  Bell  states,  Mr.  BelFs 
view  is  correct,  and  a  suit  for  damages  to 
non-fulfilment  of  contract  will  lie  against  bis 
in  the  Small  Cause  Court.  If,  however, 
as  Mr.  Field  finds,  the  cultivator  is  a  «■- 
ant  to  whom  the  landlord  has  sub-let  the 
land,  then  the  provisions  of  Act  X.  will  ap- 
ply to  a  suit  for  non-fulfilment  by  the  ten- 
ant of  his  contract.  The  fact  being  foand  ib 
each  case,  the  law  must  be  applied  according};* 
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The  24th  March  1865. 

Present  : 

The  HoiVble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  fudges. 

Instalment  Decree— Alteration  of. 

Lall  Mahomed  versus  Shona  Jolla  GazSe. 

A  kistbundee  is  part  of,  or  incidental  to,  the  decree 
of  the  Court,  and  cannot  be  altered  after  the  decree 
is  finally  given,  unless  for  the  purpose  of  the  correction 
of  errors. 

Thefollotcing  case  was  submitted  to  the  High 
Court  by  the  Judge  of  the  Principal  Small 
Cause  Court  of  Jessore,  under  Section  ij, 
Act  XLIL  of  i860. 

Case  No.  2585  of  1854. 

The  point  referred  for  the  decision  of  the 
High  Court  in  this  case  is  as  follows  : — 

'*  A  plaintiff  obtains  a  decree  for  a  certain 
sum  payable  by  instalments.  The  judg- 
ment^efitor  fails  to  pay  one  of  these  in- 
stalments, and  execution  is  taken  out  against 
him.  After  his  property  has  been  attached, 
he  and  the  decree-holder  come  to  terms, 
and  an  application  is  made  to  the  Court  to 
>vithdraw  the  attachment,  and  that  another 
kistbundee  may  be  entered  on  the  record. 
This,  of  course,  will  enable  the  plaintiif  to 
take  out  execution  hereafter  if  any  instal- 
ment of  the  new  kistbundee  be  allowed  to 
lapse  unpaid.  Should  such  an  application 
be  acted  upon  or  not?  Or  rather,  has  a 
Civil  Court  any  authority  to  enter  a  new 
kistbundee  on  the  record,  thereby  actually 
setting  aside  the  original  decree,  and  substi- 
tuting a  new  one  therefor  ?  " 

It  seems  to  me  that  the  parties  should 
settle  the  matter  out  of  Court;  and  that,  if 
the  decree-holder  be  willing  to  give  his 
debtor  more  time,  they  should  enter  into 
a  new  arrangement  to  which  the  Court 
should  not  be  made  a  party,  and  that^  the 
plaintiff  should  then  have  "  satisfaction " 
entered  on  the  decree.  Sections  51  and  52 
of  the  new  Registration  Act  (XVI.  of  1854) 
afford  special  facilities  for  thus  making  an 
agreement  out  of  Court,  affording  all  the 
security  of  the  present  practice. 

There  are  decrees  of  this  Court  payable  by 
instalments  which  were  obtained  in  1860-61. 
Some  ot  the  instalments  have  lapsed  un- 
paid this  present  year;  and  applications, 
similar  to  the  above,  have  been  made  for  the 
filing  of  the  new  kistbundees,  the  last  instal- 
ments of  which  are  payable  ten  years  hence. 


Three  years  hence,  and  within  the  period 
allowed  by  Section  20,  Act  XIV.  of  1859,  an 
instalment  may  lapse  unpaid,  and  another 
ten  years'  kistbundee  may  be  then  filed,  and 
the  same  process  may  be  repeated  ad  infini- 
tum.  I  believe  this  practice  prevails  in  most 
Civil  Courts  in  the  country,  and  to  it  is  at- 
tributable much  of  the  heavy  work  and  con- 
sequent delay  connected  with  the  execution 
of  decrees.  In  a  Court  like  this  under  such 
a  practice,  the  Execution  Department  must 
after  some  years  become  almost  so  heavy  as 
to  require  a  separate  establishment.  I  be- 
lieve the  law  allows  me  ample  discretion  to 
deal  with  the  matter ;  but,  as  I  read  the  law, 
I  believe  that  the  practice  is  not  wananted 
thereby.  The  only  Section  on  the  subject 
in  Act  VIII.  of  1859  ^s  Section  194,  ana  its 
very  position  in  Chapter  III.  precludes  the 
supposition  that  it  has  any  reference  to  what 
takes  place  after  execution.  Nor  does  the 
procedure  as  to  execution  make  any  provi- 
sion for  a  new  agreement  as  to  payment  by 
instalments  being  entered  on  the  record  after 
execution  has  been  taken  out.  The  new 
Civil  Code  now  before  the  Council  is  simi- 
larly silent. 

As  my  own  opinion  is  opposed  to  the 
previous  practice  of  this  Court,  and  to  the 
ideas  of  the  vakeels  on  the  subject,  I  beg 
to  solicit  the  opinion  of  the  High  Court  in 
this  case  on  the  following  point:  ''Is  a 
"  Civil  Court  warranted  by  the  present  civil 
''  procedure  in  making  an  entry  on  the  record 
''  of  a  new  agreement  to  pay  by  instalments 
''  after  execution  has  once  been  taken  out  on 
"the  original  decree ? " 

If  the  High  Court  holds  this  procedure 
warranted,  may  I  solicit  an  expression  of 
their  opinion  as  to  the  most  advisable  general 
course  to  be  pursued  in  a  Small  Cause  Court. 

Opinion  of  the  High  Court, — We  certify 
that  the  kistbundee  is  part  of,  or  incidental  to, 
the  decree  of  the  Court,  and  cannot  be  altered 
after  the  decree  is  finally  given,  unless  for  the 
purpose  of  the  correction  of  errors. 

Section  206  of  Act  VIII.  of  1859  ^^s 
not  authorize  the  substitution  of  a  new  kist- 
bundee for  the  old,  but  only  directs  that  any 
adjustment  between  the  parties,  by  way  of 
satisfaction  of  the  original  decree,  shall  be 
certified  to  the  Court  for  the  purpose  of  re- 
cording to  what  extent  that  decree  has  been 
satisfied,  and  not  for  the  purpose  of  making 
new  term  of  decree. 

fir 
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Court  Re/erencet, 


Jurisdiction  ~  Suit  for  cattle  or  value  of 

cattle. 

No.  1203. 

Resolution  of  the  High  Court  of  Judicature  at 
Fori  William  in  Bengal ^  under  date  the  lyth 
April  1865, 

t 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  G.  Loch, 
Puisne  Judges, 

An  action  for  cattle  or  the  value  of  cattle  cannot  lie  in 
I  Civil  Court  h  ivinir  jurisdiction  within  the  local  limits 
A  a  Small  Cause  Court  jurisdiction. 

» 

Read  a  letter  No.  35,  dated  the  9th  ultimo, 
:rom  the  Judge  of  the  Court  of  Small  Causes 
It  Meherpore,  requesting  the  Court's  opinion 
IS  to  whether  he  can  order  the  attachment  of 
certain  cows  in  execution  of  a  decree  of 
ais  Court  in  the  face  of  a  decree  obtained  by 
:ertain  claimants  in  the  Court  of  the  Moonsiff 
>f  Meherpore  for  the  same  property. 

Unci??  the  circumstances  stated  by  the 
|udge,  the  Court  are  of  opinion  that  his  view 
rf  the  question  is  correct,  and  that  no  action 
for  the  cattle  or  the  value  of  the  same  can  lip 
in  a  Civil  Court  having  jurisdiction  within 
jbe  local  limits  of  the  Small  Cause  Court 
Jurisdiction  (Section  6,  Aft  XLII.  of  i860), 

that    consequently    the 

No.  Section  12,  Act  Moonsiff's  judgment 
^^•^^'^^^-  is   a    nullity,   and  that 

the  Judge  should  proceed  to  execute  his  de- 
cree regardless  of  it. 


Executioti  of  decree  (against  immoveable  after 
moveable  property). 

No.  1365. 

^rom  the  Registrar  of  the  High   Courts   &c., 
dated  Calcutta,  the  28th  April  1865, 

(Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  G.  Loch,  and 
W.  Morgan,  Puisne  Judges, 

Procedure  under  the  new  Small  Cause  Court  Act 
igainst  immoveable  property  if  the  sale  of  moveable 
property  has  not  satisfied  the  decree. 

Sir, — I  am  directed  to  acknowledge  the  re- 
:eipt  of  your  letter  No.  125  of  the  12th  in- 
stant, and  in  reply  to  state  that  the  question 
herein  submitted  is  very  indefinitely  put.    The 

Vol.  II. 


Court  do  not  think  Section  286  of  Act  VIII. 
of  1859  is  applicable  to  it.  They  observe 
that  the  law  of  the  Small  Cause  Courts  now 
is  Act  XI.  of  1865,  passed  on  15th  March 
last.  By  Section  19  of  that  Act  process  may 
first  issue  out  either  against  the  person  or 
personal  property,  either  general  or  specified, 
within  the  local  limits  of  the  Court's  jurisdic- 
tion :  and  if,  after  the  sale  of  the  moveable 
property  of  a  judgment-debtor,  a  portion  of 
the  judgment  remains  unsatisfied,  and  the 
holder  of  the  judgment  desire  to  issue  exectt- 
tion  on  any  immoveable  property,  then  the 
Court,  on  application  of  the  decree-bolder, 
can,  under  Section  20,  grant  him  a  copy  of 
the  judgment,  and  a  certificate  of  the  sum  re- 
maining due,  or  on  presentation  of  the  same 
to  any  Court  of  civil  jurisdiction  having 
general  jurisdiction  in  the  place  in  which 
the  immoveable  property  of  the  judgment- 
debtor  is  situated  ;  and  such  Court  shall  pro- 
ceed to  enforce  such  judgment  according  to 
its  own  rules  and  mode  of  procedure  in  Tike 
cases.  It  is  clear  that  the  words  general 
jurisdiction  refer  to  the  ordinary  Civil 
Courts,  and  to  them,  therefore,  the  applica- 
tions should  be  made.  Moveable  property 
beyond  the  local  limits  of  a  Small  Cause 
Court  seems  not  to  be  liable  to  be  taken  in 
execution. 


The  26th  April  1865. 

Present : 

The  Honble  H.  V.  Bayley  and  J.  B.  Phear, 

Puisne  Judges. 

Jurisdiction>-Suit  for  rent  upon  kiatbundee— 
Suit  for  money  paid  for,  but  not  applied  v^ 
satisfaction  of  decree  under  Act  X.  01^x859. 

Rajah  Shutt  Churn  Ghosal 


versus 


Mahomed  Ally. 


Tarinee  Churn  Roy, 

versus 
Gopal  Kishto  Roy. 

A  suit  upon  an  instalment-bond  given  for  arrears  of 
rent  is  cognizable  in  the  Small  Cause  Court. 

Also  a  suit  by  a  judgment-debtor  to  recover  money 
piid  by  him  to  be  applied  in  satisfaction  of  a  decree  un- 
der Act  X.  of  1859,  ^ut  not  so  applied  by  the  deci^ 
bolder. 


I 


Small  Cause 


THB  WEEKLY  REPORTER. 


Couri  References,  [VoLl 


The  following  cases  were  submitted  to  the  High 
Court  by  the  Judge  of  the  Small  Cause  Court 
of  BackergungBf  under  Section  /j,  Act  XL! I. 
of  j86o. 

Cases  Nos.  171  and  128  of  1865. 


Case  No.  171  of  1865, 
money-claim  on  instalment- 
bond  laid  at  Rs.  290-1.  Ra- 
jah Shutt  Churn  Ghosal, 
Slaintiff,  vs,  Mahomed  Ally, 
efendant. 

Case  No.  128  of  1865, 
money-claim  laid  at  Rs.  15. 
Tarinee  Churn  Roy  vs, 
Gopal  Kishto  Roy> 


I  most  respectfully 
solicit  that  you  will 
do  me  the  favor  to 
obtain  for  me  the 
opinion  of  the  High 
Court  on  the  fol- 
lowing points  in 
the  cases  noted  in 
the  margin. 


Section  3  of  Act  XLII.  of  i860  lays  down 

.  that  no  case /or  the  rent  of  land,  or  any  other 

claim  for  which   a   suit  may    be    brought 

before  a  Revenue  Officer,  shall  lie  in  a  Court 

of  Small  Causes.     The  plaintiff  of  the  ist 

.  case  has  brought  a  suit  on  a  kisthundee^  dated 

.28th  Chyte   1269,  B.  S.,  given  yi?r  arrears 

.  of  rent  extending  up  to  that    date.     Is  this 

case  cognizable  by  this  Small  Cause  Court  ? 


A  precedent  of  the  High  Court,  dated  8th 
January  1864,  Kishen  Koomar  Mitter  and 
others,  appellants,  defendants,  versus  Mohesh 
Chunder  IBanerjee,  plaintiff,  respondent,  pub- 
lished in  the  Revenue,  Judicial,  and  Police 
Journal,  at  page  16,  would  lead  to  the  infer- 
ence that  suits  relative  to  arrears  of  rent  are 
not  cognizable  by  the  Civil  Courts.  Can 
this  precedent  apply  when  an  instalment-bond 
has  been  given  for  back  rents  j^ 

In  the  next  case  plaintiff  was  judgment- 
debtor  in  a  case  decreed  in  favor  of  defend- 
ant, decree-holder,  under  A61  X,  of  i8^g, 
and  sues  for  return  of  money  paid  in  liquida- 
tion of  the  decree,  which  has  not  been  carried 
to  his  credit.  As  Section  206  of  Aft  VIII. 
of  1859  lays  down  that  no  adjustment  of  a 
decree,  in  part  or  in  whole,  shall  be  recogniz- 
ed by  the  Court,  unless  such  adjustment  be 
made  through  the  Court  or  be  certified  to 
the  Court  by  the  person  in  whose  favor  the 
decree  has  been  made,  or  to  whom  it  has 
been  transferred — and  again  Section  n  of 
Act  XXIII.  of  1 86 1  further  declares  that  all 
questions  relating  to  payments  said  to  have 
been  made  in  discharge  or  satisfaction  of  a 
decree  or  the  like  shall  be  determined  by 


order  of  the   Court  executing  the  dtcrtt  t 
previously  laid  down  by  Construction  i\i% 
and   not  by   separate  suit — can  the  presd ; 
suit  be  considered  cognizable  merely  becaia 
the  decree  previously  passed  in  favor  of  d^ 
fendant  against  plaintiff  was  one  under  Ad 
X.,  and  not  Act  VII L  of  1859?  In  myopj. 
nion,  plaintiff  ought  to  have  urgjed  this  pay- 
ment before  the  Revenue  Court  in  the  execc- 
tion  of  the  decree  passed  against  bim ;  as  be 
did  not  do  so,  this  Court  cannot  take  cogni- 
zance of  this  claim. 

Opinion  of  the  High  Court.— On  readi^ 
the  statement  of  a  case  submitted  to  us  lijj 
the  Judge  of  the  Small  Cause  Court 
Backergunge  in  reference  to  the  above  r 
suits  respectively  (no  advocate  having  appef 
ed  before  us  on  either  side),  we  certilyoa 
opinion  as  follows : — 

With  regard  to  the  ^rst  question  pat 
us,  the  obligation  on  the  kistbundee  or  ii 
ment-bond  constitutes  a   mere  debt,  »i 
may  be  sued  for  in  the  Small  CailRO 
Forbearance  to  use  the  landlord's  remt 
for  arrears  of  rent  formed  the  considei 
for  the  new  contract ;  and  the  contract  wl 
has  thus  arisen  is  in  the  same  situalkw 
any  other  civil  contract,  and  must  be 
forced  by  the  same  procedure. 

And  with  regard  to  the  second  qucs 
we  think  that,  looking  to  the  preamble 
Act  XXIII.  of  1861.  as  well  as  to  the  r^ 
of  Section  1 1  itself,  the  provisions  of 
section  are  only  applicable  in  suits  »* 
the  procedure  is  that  prescribed  by  Ad  ^ 
of  1859  and  the  Ads  subsequently  pa* 
for  amending  it.  But  it  has  been  held 
this  Court  in  Doyal  Chunder  Gbose  1 
others  vs.  Dwarkanath  Misser  and  otW| 
Marshall  148,  i6th  September  1862.  m 
the  procedure  of  Aft  VIII.  of  1859  »  n^ 
applicable  to  suits  under  Att  X.  of  io5ft 
except  so  far  as  it  is  specially  made  so^ 
legislative  enactment,  and  no  such  cnac^*^ 
exists  in  reference  either  to  Section  ^^^ 
Act  VIII.  of  1859,  or  to  Section  n  of 
XXIII.  of  1861. 


We  are,  therefore,  of  opj"'^".  ^^^^  ^^ 
is  nothing  to  prevent  the  plaintiff  from  brj 
ing  a  suit  in  the  Small  Cause  Coiirt  to  r«»J 
ver  from  the  defendant  money  whicb  W*^ 
received  to  the  plaintiff's  use— 7'/^..  tn«  jJT 
ney  which  he  received  to  be  applied  in  re«^| 
tion  of  the  decree-debt,  and  has  not  so  ap 
plied. 

b 
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IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL 


The  2nd  August  i86r. 

Present : 

Lord  Kingsdovjtj ,  Sir  E,  Ryarif  the  Master  of 
the  Rolls f  and  Sir  Z,.  Peel, 

Purchase  of  putnee  (Suit  to  claim  the  benefit  of 

a— as  benamee). 

On  Appeal  from  the  Sudder  Deivantiy  Adawlut 

at  Calcuttd. 

Kripamoyee  Debia 

versus 

Romanath  Chowdhry. 

Examination  of  the  evidence  in  a  suit  brought  to 
recover  a  putnee-talook  as  havin?  been  purchased 
benamee  for  the  appellant's  late  husband. 

The  smig|p  possession  of  the  title-deeds  by  the 
plaintifM^ppellant),  without  satisfactory  proof  of  the 
4pode  by  which  she  alleged  that  she  acauired  possession 
pf  them,  was  held  not  to  outweigh  tne  other  circum- 
'stances  of  the  case  which  strongly  preponderated  in 
'faivor  of  the  respondent. 

i  The  sale  having  taken  place  in  1S36,  and  no  suit 
[paving  been  instituted  until  nine  years  afterwards,  this 
^elay  was  considered  a  very  material  circumstance 
against  the  appellant ;  more  especially  as  the  death  of 
tne  person  on  whoso  'account  alone  the  matter  was 
alleged  to  have  been  kept  secret  had  occurred  in  1S36. 

Another  important  circumstance  connected  with  this 
lapse  of  time  was  that  the  suit  was  not  instituted  until 
after  the  death  of  two  persons  who  could  have  spoken 
positively  to  the  truth  of  the  case,  and  whose  evidence 
was  of  the  greatest  value  in  the  determination  of  it. 

In  affirming  the  decision  of  the  Court  below,  the 
Judicial  Committee  adverted  to  the  consideration  that 
the  appeal  was  from  a  unanimous  decision  on  a  question 
of  fact  in  which  the  I^wer  C«Hrt  had  the  opportunity 
•f  seeing  and  testing  the  mode  of  giving  evidence  of 
tuch  witnesses  as  appeared  before  them.  ^ 

The  question  in  this  appeal  is  whether 
the  purchase  of  a  putnee-talook  made  by 
Juggurnath  Roy,  on  6th  September  1835, 
^*as  a  benamee  transaction — that  is,  whether 
it  was  bought  with  the  money  of,  and  in  trust 
for,  Hurro  Kanth  Roy,  who  is  now  deceased, 
but  whose  widow  is  the  appellant.  Substan- 
tially, the  question  depends  upon  whether  an 
ekrar-pultro,  or  declaration  of  trust,  purport- 
ing to  bear  date  the  29th  Kartick  in  the  year 
'1242,  which  corresponds  to  14th  November 
1835,  and  which  also  purports  to  have  been 
executed  by  Juggurnath  Roy,  is  a  real  or 
supposititious  document. 

|-    We  entertain  no  doubt,  if  on  the  evidence 
it  should  appear  that  no  reliance  is  to  be 


placed  on  this  document,  that  there  is  no 
other  evidence  before  us  sufficient  to  estab- 
lish that  the  transaction  in  question  was  a 
benamee  transaction. 

In  consequence  of  the  non-payment  of  the 
rent,  the  amount  of  which  was  disputed,  the 
putnee-talook  was,  after  various  proceedings 
to  which  it  is  unnecessary  to  advert,  sold  by 
the  Revenue  Authorities,  on  21st  May  1836, 
by  public  auction,  to  Kalee  Kanth  Lahoree, 
who  was  the  highest  bidder,  and  who  has 
since  died,  but  whose  heir  is  the  first  respond- 
ent on  the  record. 

The  suit  to  recover  the  putnee-talook  was 
first  instituted  by  Hurro  Kanth  Roy  on  ist 
March  1845  ;  that  suit  failed  in  April  1850 
by  reason  of  misdating  the  ekrar  in  the  plaint, 
which  error  the  Court  refused  to  allow  to  be 
corrected. 

On  1 8th  July  1850,  the  appellant  filed  her 
plaint  in  this  suit. 

On  26th  December  1854,  the  Principal 
Sudder  Ameen  dismissed  the  appellant's  suit 
with  costs. 

This  decision  was  appealed  from  to  the 
Court  of  Sudder  Dewany  Adawlut  at  Cal- 
cutta, and,  on  28th  December  1857,  the  de- 
cree of  the  Court  below  was  affirmed  with  costs, 
which  is  the  decree  appealed  from  to  us. 

The  original  kubalah  granting  the  put- 
nee-talook was  made  on  the  22nd  Bhadhoon 
1242,  which  corresponds  to  6th  September 
1835;  it  was  attested  by  fourteen  witnesses, 
and,  at  the  same  time,  a  kubooleut  or  coun- 
terpart was  executed  by  Juggurnath  Roy, 
containing  the  usual  condition  that,  if  the 
rent  were  not  paid,  the  zemindar  should  be 
at  liberty  to  sell  the  talook  under  the  pro- 
visions of  Regulation  VIII.  of  181 9.  This 
counterpart  was  executed  by  nine  wit- 
nesses, of  whom  the  first  and  last  were  also 
attesting  witnesses  to  the  kubalah ;  but  the 
remaining  seven  witnesses  were  distinct  and 
different  persons. 

That  the  same  witnesses,  fourteen  in  num- 
ber, who  attested  the  kubalah,  should  be 
obtained  to  attest  the  ekrar,  two  months 
later,  is  a  circumstance  which  in  our  mind 
gives  rise  to  very  grave  suspicions.  No 
valid  reason  is  given  for  this  peculiarity; 
the  collection  of  exactly  the  same  fourteen 
persons  who  had  attested  an  instrument  two 
months  before,  for  the  purpose  of  attesting 
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Council, 


[Vdn. 


another  instrument,   must   have  occasioned 
both  difficulty  and  delay ;  and  it  is  not  pre- 
tended that  the  circumstance  of  the  witness- 
es who  attested  both  instruments  being  the 
$ame  could  confer  additional  validity  on  the 
ekrar.     So  little  did  this  seem  to  be  a  matter 
of  importance  to  the  parties  engaged  in  the 
transaction  on  6th  September  1835  that,  of 
the    two    instruments    then    simultaneously 
executed,  only  two  witnesses  attested  both. 
The  suspicion  created  by  this  circumstance 
IS    augmented    by    the    consideration    that, 
in  the  original  plaint,   which  was  filed  on 
I  St  March  1845,  the  ekrar  is  alleged  to  bear 
the  same  date  as  that  of  the  kubalah.      If,  in 
truth,  the  ekrar  had  been  executed  at  the 
same  time  with  the  kubalah,  it  might  well 
be  that  the  same  witnesses  who  attested  the 
lease   would   also   attest  the   declaration   of 
trust ;  and,  indeed,  such  a  supposition  would 
be  natural  and  probable.     Upon  the  assump- 
tion that  the  original  plaintiff  had  intended 
to  set  up  a  fictitious  ekrar  with  a  view  of 
establishing  the  transaction  to  be  one  of  a 
benamee  character,  it  would  be  natural  to 
set  up  an  ekrar  of  even  dale  with  the  original 
kubalah,  in  which  case  it  would  be  naturally 
attested  by  the  same  witnesses,  and. accord- 
ingly such  was  the  plaintiff's  allegation  con- 
tained in  the  original  plaint ;  and  we  cannot 
but  consider  it  a  matter  also  open  to  suspi- 
eion,  in  so  important  a  matter  as  the  state- 
ment in  the  plaint  of  the  ekrar  on  which 
the  whole  of  the  plaintiff's  case  depended, 
an  erroneous  date  should  have  been  assigned 
to  that  instrument.     It   is   to   be   observed, 
also,  that  the  ekrar  itself,  on  the  face  of  it, 
seems  to  have  been  framed  as  if  it  had  been 
intended  to  be   contemporaneous   with    the 
kubalah,  for  it  speaks  of  the  delivering  up 
of  the  amulnamah,  or  letter  of  authority,  0/ 
io^dayy  that   is,  of  the  day  of  the   date  of 
the  ekrar;  but  the  only  amulnamah,  of  the 
•xisitence  of  which  any  evidence  is  given, 
is  the  amulnamah  of  the  date  of  the  original 
kubalah. 

On  the  assumption  that  it  was  intended  to 
set  up  a  fictitious  deed,  various  circumstances 
might,  after  the  institution  of  the  original 
suit,  render  it  impossible  to  act  on  that  in- 
tention, and  to  establish  by  proof  an  ekrar 
of  even  date  with  the  original  kubalah. 

The  following  are  instances : — The  wit- 
nesses speak  of  Hurro  Kanth  Roy  as  having 
been  present  at  the  time  when  the  ekrar  was 
executed,  and  even  of  the  conversation  which 
passed  between  him  and  Juggurnath  Roy 
on  that  occasion.  Hurro  Kanth  Roy  was,  at 
the   date  of  the  execution  of  the  kubalah. 


distant  four  or  five  days'  journey  off,  x 
Calcutta.  This  fact  might  possibly  \as\ 
been  -established  by  evidence  brought  on  the 
part  of  the  defendants.  There  were  presect 
at  the  time  when  the  kubalah  was  executd 
in  September  1845,  the  witnesses  to  the 
kubooleut ;  and  these  witnesses,  or  some  a 
ihgm,  might  have  been  called,  and  not  only 
disproved  the  presence  of  Hurro  Kanth  R05. 
but  might  also  have  disproved  the  execution 
of  any  ekrar  at  all  at  that  time,  and  mi^t 
have  given  evidence  which  would  have  been 
irreconcilable  with  the  evidence  on  the  part 
of  the  plaintiff. 

Assuming,  therefore,  that  a  fictilioas  ded 
was  intended  to  be  set  up,  this  circumstana 
might  explain  how  it  was  originally  inienc- 
ed  to  set  up  an  ekrar  of  even  date  with  Tie 
original  kubalah,  and  how  ibai  intention  to 
afterwards  abandoned  as  far  as  regarded  lif 
date  of  the  instrument. 

Another  circumstance  which  creates  grw 
suspicion  in  our  minds  is  the  age  of  Hu'Tv 
Kanth  Roy  at  the  time  of  the  transaaior- 
This  we  consider  to  be  proved  \\^e  d^ 
position  of  Hurro  Kanth  Roy  himself.  ro»i^ 
in  a  distinct  matter  on  I2ih  May  1843.     Br 
this  deposition  it  appears  that  he  was  ihff 
at  the  Government  school  at  Rampore,  ani 
that  he  stated  his  age  to  be  at  that  time  C 
or    18.     This    was    eight    \'ears    and  mac 
months  after  the  date  of  the   ekrar.    TNi 
would    reduce   his   age  at  the   time  of  tbe 
transaction  to  9  or  10  years  old.     The  «• 
planation  attempted  to  be  given,  that  he  under- 
stated  his  age  for  the  purpose  of  entcritsj 
the  school,  by  the  regulations  of  which  « 
pupil  could  be  admitted  who  had  passed  i- 
given  age,  even  if  admitted,  could  only  ex- 
tend to  a  year  or  t  w,  but  no  latitude  whici 
could   be   given   to    ihis   suggestion   wooli  j 
induce  us  to  believe  that  a  man  of  26  or  JT ; 
could  pass  off  for  a  youth  of  17  or  18;  boj 
we  have  no  reason  to  doubt  the  accuracy  ol 
the  statement  of  his  age  contained  in  4he  de- 
position which  was  made  by  himself  in  * : 
matter  in  which  his  age  was  not  a  matter 
of  importance,  and  by  which  it  appears  b* 
was  then  under  the  master  of  the  school,  aoa 
in  which  he  speaks  of  the  other  lads  of  '^ 
school. 

We  are,  therefore,  of  opinion  thai,  on  the 
evidence  before  us,  the  age  of  Hurro  Kanth 
Roy  in  November  1835  must  be  considcrw 
as  not  exceeding  10  or  11  years.  In  ^1^ 
way  a  boy  of  10  or  11  years  of  age  couIJ  ^ 
possessed  of  money  sufficient  for  the  purchase 
of  the  pulnee-talook,  the  evidence  fails  ^ 
explain. 
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But  this  is  not  the  only  difficulty  present- 
ed in  the  way  of  the  appellant  by  the  youth 
of  her  husband  at  the  time  of  this  transac- 
tion. The  evidence  given  by  the  witnesses  of 
the  conduct  of  Hurro  Kanth  Roy  on  this  occa- 
tion  is  irreconcilable  with  the  supposition 
that  he  was  not  more  than  1 1  years  old,  even 
allowing  much  to  the  precocity  ascribed  to 
Indian  youths. 

Ram  Nedhee  Deb  (page  106)  said  that  this 
boy  of  10  or  11  years  old  gave  directions  for 
obtaining  some  of  the  Rajah's  mehal,  if  any 
were  to  be  let  out  in  putnee.  The  witnesses 
all  speak  of  his  understanding  the  transac- 
tion, and  taking  a  part  in  it. 

Gooroo  Dyal  Roy  (page  76)  says  that  Hurro 
Kanth  Roy  sent  the  money  for  the  kubalah, 
4,700  rupees  in  specie,  from  Calcutta,  by  him 
and  three  other  persons,  accompanied  by  five 
or  six  others,  by  a  boat  ;  a  very  improbable 
mode  of  transmitting  money  in  a  country 
where  Government  notes  were  in  circulation. 
Kallee  Pershad  Doss  (page  79)  says  that 
Juggurnath  Roy  and  Hurro  Kanth  Roy  cor- 
respCfhdld  on  this  subject,  and  that  Hurro 
Kanth  Roy  wrote  letters  to  Juggurnath  Roy 
on  the  subject,  and  they  all  state  that  he 
went  from  Calcutta  to  Sydabad  for  the  pur- 
pose of  completing  the  transaction. 

A  careful  examination  of  the  witnesses  also 
discloses  various  inconsistencies  in  their  testi- 
mony. Two  of  them — viz.,  Hurro  Dass(page 
72)  and  Gour  Mohun  Dass  (page  75) — in  their 
depositions  made  in  the  first  suit,  speak  of  the 
ckrar  as  originating  from  Juggurnath  Roy  ; 
but  the  two  witnesses  examined  in  the  suit — 
Ram  Nedhee  Deb  (page  105)  and  Sheetal 
Ram  Raha  (page  108)  -  say  that  the  ekrar 
was  made  at  the  instance  of  Hurro  Kanth 
Roy. 

This  latter  observation  would  not  have 
much  weight  were  it  standing  alone  ;  biit 
combined  as  it  is  with  the  other  circum- 
stances enumerated  above,  it  adds  to  the  sus- 
picion necessarily  created  by  the  other  facts 
in  the  case.  It  is  not  be  overlooked  al^o 
that  the  ekrar  was  not  registered  ;  to  this 
omission,  however,  little  weight  would  have 
to  be  attached,  if  the  whole  of  the  rest  of  the 
case  were  free  from  suspicion,  by  reason  of  the 
desire  to  keep  the  matter  secret,  which,  on 
the  assumption  that  it  was  a  benamee  trans- 
action, and  intended  to  be  concealed  from  Ra- 
jah Gobind  Chunder,  was  intelligible  enough. 
The  circumstances  above  enumerated,  if 
they  stood  alone,  would  bring  our  minds  to  the 
conviction  that  no  reliance  could  be  placed 
on  this  ekrar  in  a  Court  of  justice  as  an 
authentic  document. 


But  there  is  some  evidence  on  the  other 
hand  in  favor  of  the  transaction  having  been 
originally  a  benamee  transaction.  The  strong- 
est portion  of  this  is  to  be  found  in  a  letter 
which,  singularly  enough,  has  been  produced 
on  behalf  of  the  defendant  Kallee  Kanth 
Lahoree ;  it  is,  therefore,  free  from  all  sus- 
picion when  used  on  behalf  of  the  plaintiff : 
this  is  a  letter  (page  117)  written  in  October 
1835,  between  the  date  of  the  kubalah  and 
the  ekrar,  addressed  to  Juggurnath  Roy, 
apparently  by  the  Maharanee  Kishenmonee 
Takooranee,  who  was  aunt  of  Hurro  Kanth 
Roy.  It  seems  to  have  been  written  in  an- 
swer to  a  letter  from  Juggurnath  Roy, 
requesting  from  her  directions  respecting 
this  putnee,  and  in  it  she  directs  that  a 
mooktearnamah  should  be  made  out  in  the 
name  of  Nub  Kunt  Roy,  and  coupled  with 
that  of  Oomapersaud  Lahoree,  to  whom  the 
documents  relating  to  the  putnee  and  the 
kubalah  were  to  be  forwarded.  This  direc- 
tion, to  some  extent  at  least,  seems  to  have 
been  acted  upon  by  Juggurnath  Roy,  and  it 
is  certainly  very  difficult  to  reconcile  the 
writing  by  Juggurnath  Roy  of  the  letter  to 
which  this  was  an  answer,  with  the  suppo- 
sition that  he  was  the  beneficial  owner  and 
purchaser  of  the  putnee -talook.  This  ob- 
servation, however,  although  in  favor  of 
holding  that  the  transaction  was  originally 
one  of  a  benamee  character,  does  not  estab- 
lish the  case  of  Hurro  Kanth  Roy,  or  make 
out  any  title  in  him  to  the  putnee-talook. 
It  may  be  that  the  Maharanee  was  the  pur- 
chaser of  the  putnee-talook  ;  but  that  is  not 
the  case  of  the  plaintiff,  or  what  we  have  to 
consider  in  this  appeal.  This  document 
has,  however,  although  indirectly,  a  bearing 
on  the  part  of  this  case  which  is  that  which 
is  indeed  the  principal  foundation  of  the 
plaintiff's  case — viz.,  the  presence  of  all  the 
deeds  and  papers  relating  to  this  putnee- 
talook,  and  the  wasilat  papers  during  the 
time  which  elapsed  after  the  kubalah,  and 
before  the  sale  in  May  1836,  which  are  all 
now  in  the  hands  of  the  plaintiff.  This  letter 
of  the  Maharanee  authorizes  the  delivery  of  all 
papers  relating  to  the  kubalah  to  Nub  Kunt 
Roy.  Hurro  Kanth  is  stated  in  the  judg- 
ment of  the  Court  (page  154)  to  have  re- 
sided with  Nub  Kunt  Roy,  who  prc-deceased 
him ;  and  it  is  suggested  that  by  this  means 
the  original  documents  may  have  come  into 
the  possession  of  Hurro  Kanth  Roy.  Whe- 
ther this  be  so  or  not,  it  will  not,  in  our 
opinion,  affect  the  ultimate  decision  of  the 
case. 

The  mode  by  which  the  plaintiff  alleges 
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that  she  acquired  possession  of  these  documents 
is  not  established  to  our  satisfaction ;  and, 
this  being  so,  we  cannot  allow  the  simple 
possession  of  them  to  outweigh  the  other 
circumstances  of  the  case,  which,  in  our  opi- 
nion, strongly  preponderate  in  favor  of  the 
respondent. 

One  circumstance,  however,  and  that  a 
ver\'  material  one,  remains  to  be  noticed,  and 
which  makes  strongly  against  the  claim  of  the 
appellant :  and  this  circumstance  is  that,  the 
sale  having  taken  place  in  May  1836,  no  suit 
is  instituted  until  March  1845,  a  period  of 
nine  years.  This  circumstance  is  the  more 
noticeable,  because  it  appears  that  the  Rajah 
Gobind  Chunder,  on  whose  account  alone  the 
matter  is  alleged  to  have  been  kept  secret, 
had  died  in  November  1836,  thereby  releas- 
ing Hurro  Kanth  Roy  from  the  fear  of  his 
making  any  claim  to  the  putnee-talook,  the 
apprehension  of  which  is  alleged  to  have  been 
the  cause  of  the  benamee. 

Another  circumstance,  connected  with  the 
lapse  of  time,  is  also  most  important,  for  the 
suit  was  not  instituted  until  after  the  death 
of  both  Juggurnath  Roy  and  Nub  Kunt  Roy 
had  taken  place,  and  they  were  the  persons 
who  could  have  spoken  positively  to  the  truth 
of  this  case,  and  whose  evidence  was  of  the 
greatest  value  in  the  determination  of  it. 

Taking  all  these  matters  into  consideration, 
and  also  bearing  in  mind  that  this  is  an 
appeal  from  the  unanimous  decision  of  the 
Court  below  on  a  question  of  fact  in  which 
they  had  the  opportunity  of  seeing  and  test- 
ing the  mode  of  giving  evidence  of  such 
witnesses  a§  appeared  before  them,  we  are  of 
opinion  that  the  decision  of  the  Court  below 
ought  to  be  affirmed  ;  and  their  Lordships 
will  humbly  recommend  Her  Majesty  to  disr 
miss  the  appeal  with  costs. 


JThe  2nd  August  1861. 

Present  : 

Lord  Kingsdoivn^  Lord  Justice  Knight  Frtice, 
Sir  E.  Ryafff  Lord  Justice  Turner,  and  Sir 
L.  PecL 

Joint  Hindoo  Family  (Illegitimate  children  of 
Christian  father  by  different  Hindoo  women)— 
Succession— Inheritance— Collaterals — Parti- 
tion— Appeal  (from  part  of  a  decree)- Refer- 
ence to  Law  Officer  (on  questions  of  right  and 
title). 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  at  Madras. 


Myna  Boyee  and  others 

versus 
Oottoram  and  others. 

Illegitimate  sons  of  a  Christian  father  by  different 
liindoa  women,  although  by  agreement  they  consd- 
tutcd  themselves  parceners  in  the  enjoyment  of  Aetr 
property  after  the  manner  of  a  joint  Hindoo  family, 
are  not  a  joint  Hindoo  family  according  to  Hindoo 
Law.  On  the  death  of  each,  his  lineal  heirs  represent- 
ing their  parent  would,  by  the  effect  of  the  agreemott 
enter  into  that  partnership. 

Qucere — Whether  the  Hindoo  I^w  give  a  right  of 
inheritance  to  collaterals. 

In  a  partition  suit  instituted  by  one  of  the  ilkfid' 
mate  children,  a  deed  of  compromise  was  executed 
by  the  parties,  which  provided  for  the  rilode  of  enjqr- 
ment,  and  against  the  sale,  mortgage,  lease,  orsecaritj 
of  any  separate  share.  Held  (i)  that  these  prorw 
sions  of  the  deed  did  not  extend  to  prevent  alieu- 
tion  by  devise,  nor  affect  the  right  of  inheritajice ; 
and  (2)  that  the  arrangement  between  the  parties 
included  the  right  of  survivorship,  the  claim  of  tbe 
State  only  arising  on  failure  of  heirs  of  the  last  snr 
vivor. 

In  an  appeal  from  part  of  a  decree,  the  whole  de> 
cree  is  not  open  to  the  respondents.  Under  the 
peculiar  circumstances  of  this  case,  however,  katPB 
was  given  to  present  a  cross-appeal,  and,  the  ^p|]hits 
not  objecting,  the  appeal  was  heard  from  the  wnole 
decree. 

Every  reference  In  a  suit  to  law  oflSccrs,  likdv  to 
bind  a  right,  should  embrace  all  important  facts 
proved  or  admitted  in  the  cause  which  may  affect  i^ 
conclusion  :  and  it  is  the  duty  of  the  Court  itself  » 
to  frame  the  question  as  to  elicit  an  opinion  upon  the 
very  facts  on  which  the  legal  title  depends.  If  tne  facts 
be  not  ascertained,  but  are  stated  and  disputed,  tbe 
questions  should  embrace  either  view  ot  the  fads. 
when  the  opinion  given  is  apparently  irreconcilable witi 
the  opinions  of  approved  text-writers,  those  who  ewe 
the  opinion  should  be  asktdf  urther  to  e.xplain  that  wnkfc 
RppesLTS  primd/acte  thus  irreconcilable,  so  that  they  raw 
show  on  what  they  ground  -an  apparent  exception  fnow 
the  general  law,  whether  on  general  custom  modifyii^f 
texts,  on  local  usage,  family  customs,  or  other  excep- 
tional matter. 

The  facts  of  this  case,  so  far  as  they  are 
material  to  the  questions  we  have  to  con- 
sider, lie  in  a  narrow  compass.  Mr.  George 
Arthur  Hughes,  an  Englishman,  living  in 
India,  had  two  illegitimate  children,  named 
Ramaprasad  and  Taukooram,  by  a  nau« 
woman,  a  Hindoo,  who  appears  to  have  been 
a  married  woman,  to  have  deserted  ber 
husband,  and  to  have  lived  in  adultery  wilb 
Mr.  Hughes.  This  woman  appears  io  have 
been  originally  of  one  of  the  privileged 
classes,  and  not  of  the  Sudra  class.  ^^J* 
Hughes  had  also  three  other  illegitimate  chil- 
dren, Myaram,  Chundoolaul,  and  Oottoram, 
by  another  native  woman.  By  his  will  te 
devised  the  estate  of  Kadalkoody  to  Ws 
five  illegitimate  children  in  equal  shares, 
to  each  a  fifih  share.  The  children  appear 
to  have  been  brought  up  as  Hindoos,  and  to 
have  lived  at  first  as  a  united  familyi  but 
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some  time  after  Mr.  Hughes'  death,  Rama- 
prasad,  the  original  plaintiff  in  the  suit 
from  which  this  appeal  arises,  instituted  a 
suit  for  partition,  and  obtained  a  decree 
accordingly.  There  was  an  appeal  from 
this  decree ;  and  pending  this  appeal  the 
parties  compromised,  and  a  razeenamah,  or 
deed  of  compromise,  was  entered  into  be- 
tween them.  This  deed,  to  which  four  of 
the  children,  one  of  whom,  Chundoolaul, 
had  purchased  the  share  of  Oottoram,  the 
fifth  of  the  children,  who  had  died,  after 
reciting  the  will  of  IVfr.  Hughes  and  the 
above-mentioned  purchase,  proceeded  as 
follows : — 


*'  Of  the  said  Kadalkoody  paliaput,  the  share 
assigned  to  the  third  appellant  by  Mr.  Hugrhes'  will 
is  one-fifth,  and  this,  added  to  the  one-fifth  share 
purchased  by  him  as  stated  above,  makes  his  total 
share  two- fifths  of  the  whole  estate.  The  share  as- 
signed fo  the  second  appellant  Myaram  under  the 
said  will  is  one-fifth,  and  that  left  to  the  first  ap- 
pellant Taukooram  and  the  respondent  Ramapra- 
sad  by  the  said  instrument  is  one-fifth  each.  Thus, 
it  having  been  settled  that  we  four  should  enjoy  the 
said  zemindary  in  five  shares,  we  have  entered  into  the 
following  agreement,  viz.  :  That  from  Fusly  1254 
the  management  of  the  entire  zemindary  shall,  for 
life,  be  entrusted  to  one  of  us  four — viz.,  Taukoo- 
ram— the  other  three  abiding  by  this  arrangement. 
That  the  paishcush,  amounting  to  Rs.  4,469-8  per 
annum,  shall  be  punctually  paid  by  Taukooram 
from  and  out  of  the  income  of  the  paliaput  for  each 
Fusly,  the  irsal  or  remittance  being  made  in  the 
names  of  us  all  four.  7'hat  all  the  repairs  neces- 
sary to  the  paliaput  shall  be  executed  by  him  every 
year,  at  an  annual  outlay  of  500  rupees,  he  taking 
care  that  the  money  is  properly  spent.  That  of  the 
surplus  left  of  each  year's  income,  after  defraying 
the  paishcush,  charges  of  repairs,  and  costs  of  esta- 
blishment of  that  year,  Taukooram  shall  pay  to 
Myaram  and  Chundcolaul  whatever  may  fall  due 
to  them  for  their  said  three  shares  as  per  accounts. 
That,  on  account  of  the  one-fifth  share  of  Ra- 
maprasad,  Taukooram  shall,  for  his  life,  pay  into 
the  Treasury  of  the  Court  the  fixed  sum  of  1,300 
rupees  a  year,  a  moiety  thereof  being  payable  on 
11th  April,  and  the  other  moiety  on  the  nth  July 
of  each  Fusly.  That  Ramaprasad,  or  the  heirs  ap- 
pointed by  him,  shall  receive  the  said  sum  from  the 
Court.  That,  should  the  income  of  Ramaprasad's 
said  one-fifth  share  for  any  year  exceed  the  fixed 
amount  above  referred  to,  such  excess  shall  be  ap- 
propriated by  Taukooram.  That,  should  the  income 
of  the  said  share  fall  short  in  any  year  of  the  fixed 
sum  above  referred  to,  Taukooram  himself  shall 
make  good  .such  deficit.  That  Taukooram  shall  be 
entrusted  with  the  title-deeds  of  the  said  paliaput, 
and  any  sharer  shall  be  at  liberty  to  refer  to  them 
whenever  he  wishes.  That  should  the  accounts  fur- 
nished by  the  Amcen  deputed  to  attach  the  paliaput 
exhibit  any  old  balance  outstanding  for  .Fuslles 


1251  to  1253,  during  which  period  the  paliaput  re- 
main under  attachment,  Taukooram  shall  recover 
the  same  and  pay  to  Ramaprasad  bis  one-fifth  share 
thereof,  taking  a  receipt  from  him.  That  the  other 
sharers  also  shall  receive  their  shares  of  the  said 
balance  in  the  same  manner.  That,  after  Taukoo- 
ram's  death,  Ramaprasad  or  the  heirs  appointed  by 
him  shall  have  the  management  only  of  his  one- 
fifth  share,  subject  to  profits  or  loss.  That  the 
management  of  the  other  four  shares  shall  be  en- 
trusted to  Myaram  or  Chundoolaul,  or  their  heirs 
or  representatives  appointed  by  them.  That  the 
ryots,  kurnums,  servants,  &c.,  of  the  paliaput,  shall 
pay  to  the  other  sharers,  when  they  go  to  visit  the 
estate,  the  very  same  respect  that  they  would  show 
to  Taukooram  or  persons  entrusted  with  the  man- 
agement after  his  life-time.  That  the  paliaput  shall 
never  be  divided,  but  only  the  income  thereof,  of 
which  each  sharer  shall  receive  and  enjoy  his  share 
with  reference  to  accounts  of  income  and  expendi- 
ture. That  neither  the  sharers,  nor  their  heirs  or 
representatives  appointed  by  them,  shall  alienate 
their  respective  shares  by  sale,  mortgage,  lease,  or 
security ;  all  such  transactions,  if  effected,  being 
null  and  void." 


In  pursuance  of  ihe  arrangement  made  by 
this  deed,  Taukooram  had  the  management 
of  the  estate  during  his  life,  and  paid 
to  Ramaprasad  the  annual  sum  stipulated 
for  by  the  deed.  On  21st  January  1852, 
Taukooram  died  intestate  and  without  having 
had  issue ;  and,  on  his  death,  Chundoolaul 
took  possession  of  all  his  real  and  personal 
estate,  including  his  one-fifth  part  of  the 
Kadalkoody  estate.  The  plaint  in  the  suit 
which  has  given  rise  to  the  appeal  before 
us  was  filed  on  8ih  September  1852 
by  Ramaprasad,  claiming  as  the  heir  of 
Taukooram  against  Chundoolaul  for  the 
recovery  of  the  real  and  personal  estate  of 
Taukooram.  The  defendant  Chundoolaul, 
by  his  answer  in  the  suit,  amongst  other 
grounds  of  defence  which  are  not  ma- 
terial to  be  mentioned,  stated  that,  in  the 
partition-suit,  the  plaintiff  had  declared  that  he 
was  not  related  to  Taukooram  ;  that,  if  they 
were  co- parceners,  they  were  so  through  their 
father,  and  not  through  their  mother;  and 
that  the  Hindoo  Law  was  not  applicable  to 
them.  That,  each  of  them  having  received 
a  certain  amount  of  property  under  Mr. 
Hughes'  will,  their  interests  were  distinct, 
and  one  of  them  had  nothing  to  do  with 
another's  portion ;  that  that  was  the  status 
in  which  Ramaprasad  had  in  the  partition- 
suit  prayed  the  Court  to  place  him ;  and 
that  the  decree  in  that  cause  was  that  the 
parlies  were  not  amenable  to  the  Hindoo 
Law  ;  and  he  insisted  that,  in  the  teeth  of 
these  proceedings  in  the  former  suit,  it  was 
not  open  to  the  plaintiff  to  claim  Taukop- 
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ram's  share  of  the  estate  of  Ramaprasad; 
he  relied  also  upon  the  razeenamah,  insist- 
ing that  Taukooram's  intention  that  his 
share  of  the  Kadalkoodv  estate  should  on 
his  death  pass  to  him,  the  defendant,  was 
evident  from  the  fact  of  that  instrument 
containing  a  detailed  provision  that  Tau- 
kooram's share,  and  the  management  of  the 
other  four  shares  of  the  estate,  should  be 
held  in  succevssion  by  the  defendant  and  his 
heirs,  or  other  persons  appointed  by  him ; 
he  also  set  up  a  mooktearnamah  and  a  will 
alleged  to  have  been  made  by  Taukooram  in 
his  favor. 

The  plaintiff,  by  his  replication,  explained 
the  allegations  made  by  him  in  the  partition- 
suit,  and  denied  that  they  bore  any  such 
meaning  as  was  imputed  to  them  by  the 
answer. 

The  rejoinder  was  a  mere  recapitulation 
of  the  answer;  and  the  only  material  evi- 
dence in  the  cause  was,  on  the  part  of  the 
plaintiff,  the  razeenamah,  and  on  the  part 
of  the  defendant,  the  mooktearnamah  and 
the  will,  with  the  depositions  of  some  wit- 
nesses in  support  of  those  instruments.  There 
was  no  evidence  as  to  the  plaintiff's  title 
as  heir ;  but  upon  this  point  the  following 
question  appears  to  have  been  submitted 
to  the  Pundit  of  the  Court  of  Sudder 
Adawlut : — 

"  You  are  requested  to  state  whether, 
upon  the  death  of  one  of  two  illegitimate 
sons  of  a  Hindoo  woman,  the  estate  of  the 
deceased  by  law  devolves  upon  the  surviv- 
ing brother?" 

And  to  this  question  the  following  answer 
appears  to  have  been  returned  : — 

"If  the  illegitimate  sons  referred  to  in 
the  question  were  undivided,  the  estate  of 
one  of  them  would,  after  his  death,  devolve 
upon  his  surviving  brother.  If  divided, 
it  would  go  to  him  only  on  failure  of  the 
deceased's  widow,  daughter,  or  her  son,  or 
of  the  deceased's  mother." 

Upon  the  hearing  of  the  cause  in  the 
Zillah  Court,  the  Judge  was  of  opinion  that 
the  mooktearnamah  and  the  \Vill  were  for- 
geries, and  that  the  provisions  of  the  razee- 
namah had  reference  to  the  management 
of  the  estate,  and  did  not  affect  the  right  to 
it ;  and,  resting  upon  the  opinion  of  the 
law  officers,  he  treated  the  allegations  in 
the  partition-suit  as  irrelevant,  and  consi- 
dered the  plaintiff's  title  as  heir  to  be  esta- 
blished. The  decree  of  the  Zillah  Court, 
therefore,  was  wholly  in  favor  of  the 
plaintiff. 


From  this  decree  the  heirs  of  Chundoo- 
laul,  who  had  died  m  the  meantime,  ap- 
pealed to  the  Court  of  Sudder  Adawku; 
but  the  Judges  of  that  Court  were  also 
of  opinion  that  the  mooktearnamah  and  the 
will  were  not  genuine  documents;  and, 
as  regards  the  right  of  the  plaintiff  to 
inheyt  the  property  of  his  uterine-brotlw 
Taukooram,  they  were  of  opinion  that  those 
persons  must  be  looked  upon  as  Hindoos, 
and  subject  to  Hindoo  Law  ;  and,  the  qoci- 
tion  as  to  the  Hindoo  Law  of  the  case  ha\ing. 
as  they  thought,  been  fairly  put  to  the  Pun- 
dits of  the  Court,  they  considered  that  the 
plaintiff  had  a  right  to  inherit  the  propenv 
of  Taukooram.  They  accordingly,  by  i 
decree  dated  7th  November  1856,  affins- 
ed  the  decree  so  far  as  respects  the  estate 
of  Taukooram  not  included  in  the  razee- 
namah ;  but  as  to  the  one-fifth  part  of  tiie 
Kadalkoody  estate,  which  was  included  m 
the  razeenamah,  they  were  of  opinion  iltf 
the  intent  of  that  instrument  was,  that  the 
right  of  the  plaintiff  should  be  confined  to 
the  enjoyment  of  his  own  one-fiftn  ^k 
and  the  management  thereof,  and  that  ibe 
right  and  title  to  the  management  and  enjov- 
ment  of  the  profits  of  the  other  four  shares 
was  vested  in  the  other  shareholders;  ani 
they  accordingly  held  that  the  plaintifF  vas 
not  entitled  to  recover  the  one-fifth  share  ot 
the  Kadalkoody  estate  which  belonged  to 
Taukooram,  and  reversed  that  part  of  the 
decree  which  awarded  that  share  to  ^ 
plaintiff. 

The  plaintiff,  however,  afterwards  obtained, 
as  it  would  appear,  ex  parte,  an  order  for 
the  case  to  be  re-heard,  but  he  died  soon 
after  the  making  of  this  order,  widioot 
having  had  issue. 

By  his  will,  which  appears  on  these  proj 
ceedings  to  have  been  disputed,  he  devised 
the  Kadalkoody  estate  to  the  now  appellafl^'' 
and  appointed  two  of  them  to  be  his  execn* 
tors.  They  accordingly  revived  the  soit; 
and  the  Sudder  Court  having  subsequently, 
by  an  order  dated  12th  November  i^57' 
discharged  the  order  for  re  hearing,  op^ 
the  ground  that  the  case  was  more  prpP^ 
to  be  the  subject  of  appeal,  they*  obtairi«<l 
leave  to  bring,  and  have  accordingly  broog"^ 
this  appeal,  which  is  from  so  much  of  tw 
decree  of  the  7th  November  1856  as  ^ 
versed  the  decree  of  the  Lower  Court  so  tar 
as  it  awarded  to  the  plaintiff  laukoorani* 
share  of  the  Kadalkoody  estate,  and  a^ 
against  the  order  of  the    i3th   Novcmoo 
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With  respect  to  the  objection  raised  by 
tiie  answer  that  the  appellant  was  preclud- 
ed by  reason  of  the  allegations  made  by 
biim  in  the  partition-suit,  their  Lordships 
aire  of  opinion  that  no  weight  is  due  to  that 
objection.  The  allegations  referred  to  could, 
It  the  highest,  operate  only,  under  the  cir- 
cumstances of  this  case,  as  an  admission 
st^ainst  title,  on  a  particular  view  of  Ahe 
legal  status  of  the  party,  in  point  of  law, 
gv'hich,  if  it  were  erroneous,  ought  not  to 
bave  bound  the  party  in  another  suit  for 
at  different  object,  the  Court  having  before 
It  all  the  facts  relating  to  the  true  status. 

The  immediate  question  raised  by  this 
appeal  therefore  is,  whether  the  Sudder 
Court  was  right  in  the  construction  which 
is  put  upon  the  razeenamah  ?  Their  Lordships 
find  themselves  unable  to  agree  with  the 
Sadder  Court  upon  the  construction  of  this 
deed.  The  deed  had  its  origin  in  the  parti- 
tion-suit. The  result  of  that  suit  and  of 
the  decree  which  had  been  made  in  it,  if 
carried,  out,  would  have  been  to  sever,  at 
all  ^jienti^  one-fifth  of  the  estate,  and  to 
destroy  to  that  extent  at  least,  not  only 
all  unity  of  interest,  but  all  power  of  joint 
management. 

The  deed  appears  to  have  been  framed  for 
the  purpose  of  avoiding  these   results.     It 
jprovides  that'  there  shall  be  no  sale,  mort- 
igage,   lease,    or    security    of    any    separate 
share  ;  that  during  the  life  of  Taukooram 
he  shall  have  the  management  of  the  whole 
estate,  Ramaprasad  receiving  a  fixed  income ; 
and  that,  after  his  death,  Ramaprasad  shall 
have  the  management  of  his  fifth,  and  the 
management    of  the  other  four-fifths  shall 
be   entrused   to   Myaram  or  Chundoolaul  ; 
bat  these  provisions  point  to  management, 
and  to  management  only.    They  affect  the 
mode  of  enjoyment,  not  the  right  of  property. 
That  right  does  not  appear  to   be  affected 
by  the  deed,  otherwise  than  by  the  particu- 
lar provisions  against  alienation — provisions 
which,  it  is  to  be  observed,   are  carefully 
limited  by  the  deed,  and  do  not  extend  to 
prevent  alienation  by  devise,  for  it  is  plain 
that  the  deed   contemplates  that  each  co- 
sharer  might  devise.     It  is  scarcely  possi- 
ble to  suppose  that  it  could  be  intended  that 
the  right  to  devise    should    be    preserved, 
but  that  the  right  of  inheritance  should  be 
taken  away.     Failing  this   argument  upon 
the  construction  of  the  razeenamah,  the  re- 
spondents  contended   that  the  title  of  the 
appellant    was    nevertheless    defeated     by 
that  instrument.    They  argued  that  all  the 
illegitimate  sons  were  to  be  considered,  as 
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they  were  considered,  and,  as  it  appears 
to  their  Lordships,  rightly  considered,  in 
the  Courts  in  India,  to  be  Hindoos ;  and 
that  the  sons,  except  Ramaprasad,  having 
continued  in  common,  Ramaprasad  could 
not,  by  the  Hindoo  law,  be  entitled  to  any 
portion  of  Taukooram's  share. 

This  argument  renders  it  necessary  to 
consider  what  sort  of  a  partnership  was 
constituted  by  the  actual  agreed  union  of  the 
other  sons.  They  were  not  a  united  Hin- 
doo family  in  the  ordinary  sense  in  which 
that  term  is  used  in  the  text-writers  on  the 
Hindoo  law  ;  a  family  of  which  the  father 
was,  in  his  life-time,  the  head,  and  the  sons, 
in  a  sense,  parceners  in  birth,  by  an  inchoate 
though  alterable  title  ;  but  they  were  sons 
of  a  Christian  father  by  different  Hindoo  mo- 
thers, constituting  themselves  parceners  in 
the  enjoyment  of  their  property  after  the 
manner  of  a  Hindoo  joint  family.  On  the 
death  of  each,  his  lineal  heirs,  representing 
their  parent,  would,  by  the  effect  of  the 
agreement,  enter  into  that  partnership  ;  col- 
laterals, however,  could  not  so  enter  by  suc- 
cession, unless  the  Hindoo  law  gave,  in  the 
case  under  consideration,  a  right  of  inherit- 
ance also  to  collaterals.  The  parties  could 
not,  by  their  agreement,  give  new  rights  of 
succession  to  themselves  or  their  heirs  un- 
known to  the  law.  The  law  of  survivor- 
ship, which  is  the  consequence  of  such  a 
partnership  amongst  Hindoos,  would  come 
in  only  on  failure  of  the  heirs. 

A  further  suggestion  was  made  on  this 
part  of  the  case,  that,  from  the  peculiar 
status  of  the  parties,  it  was  to  be  presumed 
that  the  intention  of  the  instrument  was  to 
bar  the  state  by  the  arrangement  between 
the  parties,  inter  se,  as  to  the  enjoyment 
of  the  property;  but  no  such  intention  is 
to  be  collected  from  the  instrument  or  is 
disclosed  by  the  evidence  ;  and  it  may  be 
added  that  the  arrangement  for  the  parties 
continuing  in  common  would,  as  already 
observed,  include  survivorship,  and  that 
it  could,  therefore,  only  be  on  failure  of 
heirs  of  the  last  survivor  that  the  claim  of 
the  State  could  arise.  The  instrument,  too, 
in  its  dealings  with  the  management,  con- 
templates the  existence  of  hccpedes  facii^ 
and  the  parties,  therefore,  cannot  but  have 
been  aware  that  they  had  in  their  power  the 
means  of  protection  against  any  claim  of 
the  State.  So  far,  therefore,  as  the  imme- 
diate question  raised  by  this  appeal  is  con- 
cerned, their  Lordships  are  of  opinion  that 
the  decree  complained  of  cannot  be  main- 
tained. 
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A  further  question  was  also  raised  on  the 
part  of  the  respondents,  whether  the  appeal, 
although  from  par  of  the  decree  only,  did 
not  open  to  them,  the  respondents,  the 
whole  decree  ?  Their  Lordships  were  of 
opinion  that  it  did  not;  but  they  thought 
that,  under  the  ci  cumstances  of  this  case, 
leave  should  be  given  to  present  a  cross- 
appeal,  and  the  appellants  not  having  insist- 
ed that  the  mere  form  of  presenting  such  an 
appeal  should  be  gone  through,  it  was  agreed 
that  the  whole  decree  should  be  considered 
as  open. 

The  whole  case  as  to  the  mooktearnamah 
and  the  will,  and  as  to  the  appellant's  title 
as  heir  to  Taukooram,  was  thus  open  to  the 
respondents.  Nothing  was  said  by  them  as 
to  the  mooktearnamah  or  the  will,  and  it  is 
unnecessary,  therefore,  to  refer  further  to 
those  documents,  which  no  doubt  were  forg- 
ed. The  contention  was  as  to  Ramaprasad's 
title  as  heir.  This  title  appears  to  have 
been  affirmed  by  both  the  Courts  in  India, 
upon  the  faith  of  the  opinion  given  by  the 
law  officers.  It  does  not  appear  to  have  been 
further  investigated  or  inquired  into. 

The  correctness  of  this  opinion  was  ques- 
tioned by  the  respondents,  who  objected 
to  the  mode  in  which  the  question  was  sub- 
mitted to  them ;  but  the  Court  declined  to 
take  another  opinion,  and  adopted  the  opi- 
nion of  these  officers,  apparently  without 
noticing  its  inconsistency  with  the  ordinary 
text  expositions  of  the  Hindoo  law.  The 
question  submitted  to  the  law  officers  does 
not  include  some  important  facts  which  ex- 
isted in  this  case.  Every  such  reference  in 
a  suit,  where  it  may  bind  a  right,  should 
embrace  all  important  facts  proved  or  ad- 
mitted in  the  cause,  which  may  affect  the 
conclusion ;  and  it  is  the  duty  of  the  Court 
itself  so  to  frame  the  questions  that  they 
may  elicit  an  opinion  upon  the  very  facts 
on  which  the  legal  title  jdepends.  If 
the  facts  be  not  ascertained,  but  stated 
and  disputed,  then  the  questions  should 
embrace  either  view  of  the  facts.  When 
the  opinion  given  is  apparently  irrecon- 
cileable  with  the  opinions  of  approved 
text-writers,  those  who  gave  the  opinion 
should  be  asked  further  to  explain  that 
which  appears,  primd  facie ^  thus  irrecon- 
cileable,  so  that  they  may  show  on  what 
they  ground  an  apparent  exception  from 
the  general  law,  whether  on  general  custom 
modifying  text,  on  local  usage,  family 
customs,  or  other  exceptional  matter. 

In  this  case  it  was  very  important  to  point 
out  to  the  notice  of  the  law  officers  that  the 


mother  of  the  plaintiff  aji^of  his  uleriM 
brother  was  a  wife  living  in  adultery— on- 
ginally,  as  above  mentioned,  one  of  the  pri* 
vileged  classes  ;  that  her  sons  were  adulter- 
ous issue  ;  that  the  property  had  never  beea 
the  mother's,  but  had  been  bequeathed  by 
the  father,  an  Englishman,  to  his  sons,  as 
his  sons,  and  was  meant  by  him  to  be  a 
paiental  provision  for  his  children.  It  was 
not  referred  to  the  law  officers  to  consider 
whether  the  inability  of  the  sons  lo  succeed 
to  the  father  aflFected  their  heritable  capacity 
as  collaterals  inter  se. 

On  the  terms  of  the  answer,  the  \aw 
officers  may  have  considered  the  case  mere- 
ly  as  one  of  succession  amongst  Sudras  pro- 
per, and  may  have  acted  simply  on  a  wider 
view  of  the  law  of  succession  amongst 
Sudras  than  the  written  text  authoriiia 
afford.  They  may  have  viewed  it  as  en- 
larged by  some  general  custom  there  preva- 
lent extending  the  law,  according  to  the 
principles  of  the  Hindoo  law  which  wouU 
support  such  custom-,  if,  in  fact,  such  custoffl 
has  obtained.  •    ^ 

It  is,  however,  impossible  to  treat  these 
sons  as  the  sons  of  a  Sudra  father.  If  the 
appellant  and  Taukooram  be  viewed  as  the 
sons  of  a  Sudra  mother,  still  the  propertr 
never  was  hers,  and  their  heritable  capacitf 
even  to  property  of  hers  has  not  been  estah- 
lished.  If  any  general  usage  in  this  j»it 
of  India  has  ripened  into  a  custom  havinj 
the  force  of  law,  that  the  illegitimate  chi 
dren  of  a  woman  pursuing  an  unchaste  cooni 
of  life,  whether  married  or  unmarried,  ia- 
herit  her  property,  this  custom  is  not  in 
proof. 

If,  amongst  Sudras  proper,  a  course  of  d^ 
cisions,  or  other  evidence  of  the  prevalence 
of  a  general  custom,  supported  a  heritable 
capacity  of  illegitimate  Hindoos  beyond  th< 
which  the  writers'  text-books  establisbedi 
these  decisions  have  not  been  made  knovDi 
nor  has  that  custom  been  established.  Bat 
a  title  such  as  the  present,  so  wholly  irrecoft- 
cileable  with  the  expositions  of  any  text-writ- 
er, and  unsupported  by  any  authority,  cannc* 
be  established  upon  the  evidence  which  ibil 
case  affords.  To  assume  without  evidence 
on  assertion  simply,  a  capacity  in  the  ap^ 
pellant  and  his  uterine  brother  to  inherit » 
their  mother,  and  assuming  that  capacity cf 
lineal  inheritance  to  their  mother,  thence  • 
derive  collateral  heirship  inier  se  to  propeitf 
which  never  was  their  mother's,  would  be< 
variance  with  legal  principles. 

Their    Lordships    have    accordingly  «* 
some  difficulty  in  dealing  with  this  part  » 
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the  case.  On  the  one  hand,  they  are  not 
prepared  to  act  upon  the  opinion  of  the  law 
officers  givfen  upon  an  imperfect  statement 
of  facts,  unsupported  by  authority,  and  ap- 
parently not  easily  to  be  reconciled  with  the 
opinion  of  the  text-writers  on  the  Hindoo 
law.  On  the  other  hand,  they  do  not  feel 
satisfied  that  the  opinion  of  the  law  officers 
may  not  be  well  founded,  more  especially 
with  reference  to  some  local  custom  or 
usage.  They  have  come  to  the  conclusion, 
therefore,  that  the  only  safe  course  which 
can  be  taken  is  to  remit  this  question  to 
India  for  further  investigation  and  considera- 
tion. 

In  the  course  of  the  argument  on  the 
part  of  the  respondents,  an  objection  was 
taken  on  their  behalf  to  the  title  of  the  ap- 
pellants as  the  heirs  of  Ramaprasad  ;  but  this 
objection  does  not  appear  to  have  been  en- 
tertained or  considered  by  the  Sudder  Court, 
and  their  Lordships  very  much  doubt  whe- 
ther it  is  competent  to  the  respondents  to 
raise  it  ig;>on  this  appeal,  having  regard  to 
what  must  have  been  done  in  the  cause. 

Their  Lordships,  therefore,  taking  the 
whole  case  into  their  consideration,  delivered 
the  foregoing  judgment  at  the  close  of  the 
sitting  jdter  Trinity  Term,  but  they  ordered 
their  report  to  stand  over  until  after  the 
long  vacation,  in  order  that  the  Minutes 
might  be  fully  considered  by  their  Lordships 
and  by  counsel ;  and  the  matter  having  been 
again  brought  before  their  Lordships  on  26th 
November  1861,  the  following  Minute  was 
finally  settled  by  their  Lordships,  with 
the  assent  of  counsel  on  both  sides,  on  30th 
November  1861  : — 

"  The  appellants  having  by  their  counsel 
consented  that  the  rights  of  the  parties 
should  be  considered  and  dealt  with  in  the 
same  manner  as  if  the  respondents  had  pre- 
sented a  cross-appeal  confined  to  the  sub- 
ject-matter of  this  appeal — »/«.,  the  share  of 
Tankooram  in  the  Kadalkoody  estate — their 
Lordships  humbly  recommended  to  Her 
Majesty  that  the  decree  of  the  Sudder  Court 
of  27th  November  1856  be  reversed,  in  so 
far  as  the  same  is  complained  of  by  the 
i^ppeal,  and  that  the  appeal  be  dismissed  lin 
so  far  as  it  complains  of  the  order  of  12th 
'  November  1857,  and  that  it  be  declared 
\  that  the  razeenamah  in  the  pleadings  men- 
;  iioned  does  not  prejudice  or  aflFect  the  ap- 
•  bellant's  claim  to  Taukooram's  share  of  the 
kadalkoody  estate,  and  that  the  mooktear- 
namah  and  the  will  in  the  pleadings  also 
mentioned  were  not  genuine  instalments; 
and  that  it  be  also  declared^  that  the  afore- 


said reversal  of  the  said  decree  of  the  Sud- 
der Court  shall  not  in  any  way  prejudice  or 
affect  the  right  of  the  respondents  to  contest 
the  title  of  Ramaprasad  as  the  heir  of 
Taukooram  to  his  (Taukooram's)  share  of 
the  Kadalkoody  estate  upon  any  other 
grounds  than  those  above  mentioned,  nor 
prejudice  any  objection  which  may  be  now 
open  to  the  respondents,  and  which  they 
may  be  advised  to  take,  to  the  title  of  the 
appellants  as  the  heirs  of  Ramaprasad  to 
the  said  share  of  Taukooram  in  the  said  Ka- 
dalkoody estate,  and  to  any  application  they 
may  be  advised  to  make  to  the  Sudder  Court 
respecting  the  same ;  and  that  it  be  ordered 
that  the  Sudder  Court  do  make  all  such 
further  inquiry  as  may  be  proper  and  neces- 
sary as  to  the  title  of  Ramaprasad  as  the 
heir  of  Taukooram  to  his  (Taukooram's) 
share  of  the  Kadalkoody  estate,  and  do  pro- 
ceed in  the  cause  as  respects  that  property 
according  to  the  result  of  such  inquiry ;  and 
that  \i  be  further  ordered  that,  if  it  shall  ap- 
pear that  Ramaprasad  was  entitled  as  the  heir 
of  Taukooram  to  the  said  share  of  the  Kadal- 
koody estate,  and  that  the  appellants  are  en- 
titled thereto  in  right  'of  Ramaprasad,  the 
costs  of  this  appeal  be  paid  by  the  respond- 
ents, and  the  whole  costs  in  the  Sudder 
Court  also  be  borne  by  them,  except  the 
costs  of  the  application  for  review,  as  to 
which,  in  that  event,  there  should  be  no 
costs ;  but  that,  if  it  shall  appear  that 
Ramaprasad  was  not  entitled  as  the  heir 
of  Taukooram,  or  that  the  appellants  are 
not  entitled,  in  right  of  Ramaprasad,  to 
the  said  share  of  the  Kadalkoody  estate, 
the  whole  costs  of  the  case  in  the  Sudder 
Court  be  dealt  with  as  the  said  Court  may 
direct,  and  that  in  that  event  there  be  no 
costs  of  this  appeal." 


The  27th  November  1861. 

Present  : 

Lord  Justice  Knight  Bruce,  Sir  E,  Pyan, 
Lord  Justice  Turner,  Sir  J,  T,  Coleridge, 
Sir  Z.  Peel,  and  Sir  J.  W.  Colvile, 

Appeal  to  Privy  Council,  Valuation  of— Compli- 
ance with  Stamp  Regulation— Evidence. 

On  Appeal  from  the  Sudder  Dewanny  Adatvlut 

at  Calcutta, 

Mohun  Loll  Sookul  and  others 

versus 
Debee  Doss  Dutt  and  others. 
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In  this  case  the  Privy  Council  originally  grave  leave 
to  appeal,  provided  satisfactory  evidence  were  supplied 
by  the  appellants  to  the  Repstrar  to  the  Sudder  Court, 
that  the  real  or  market-value  of  the  land  in  dispute 
exceeded  10,000  rupees.  This  order  was  subsequently 
discharged  as  obtained  upon  an  incorrect  statement  of 
the  facts.  It  appearing  afterwards  that  the  appellants 
had  satisfied  the  Registrar  that  the  real  or  market-value 
of  the  land  exceedea  10,000  rupees,  the  appeal  was  restor- 
ed, with  a  general  suggestion  that  the  terms  of  the  Ben- 
gal Stamp  Regulation  X.  of  1829  upon  the  subject  of 
value  should  be  carefully  attended  to. 

The  respondent  asked  that  she  might  be  at  liberty  to 
go  into  evidence  on  the  question  of  value.  This  was 
refused,  the  original  order  having  been  carefully  and 
designedly  confined  to  evidence  to  be  adduced  by  the 
appellants,  with  a  view  to  prevent  the  introduction,  for 
the  purpose  of  a  merely  fiscal  Regulation,  of  a  con- 
tested issue  on  the  question  of  value— a  result  which 
ought  in  all  cases,  as  far  as  justice  will  permit,  to  be 
avoided. 

In  this  case  leave  to  appeal  was  granted 
by  an  order  of  the  22nd  February  i860; 
but  it  was  provided  by  the  order  that  the 
leave  to  appeal  should  be  null  and  of  no 
effect  unless  satisfactory  evidence  should 
be  supplied  by  the  appellants  to  the  Regis- 
trar of  the  Sudder  Court,  that  the  real  or 
market-value  of  the  land  in  dispute  exceed- 
ed the  sum  of  10,000  rupees.  By  an  order 
of  26th  June  1 86 1,  the  order  of  22nd 
February  i860  was  discharged.  The  ap- 
plication now  before  us  is  to  restore  the 
appeal,  and  to  discharge  the  order  of  26th 
June  1861  with  costs. 

The  petition  on  which  the  order  of 
22nd  February  i860  was  made  alleged 
that  the  real  or  market-value  of  the  land 
in  dispute  exceeded  the  sum  of  10,000 
rupees,  the  prescribed  limit  under  which 
the  Sudder  Court  has  no  power  to  grant 
leave  to  appeal;  but  that  the  amount  laid 
in  the  plaint  as  the  value  of  the  suit  for 
fiscal  purposes  being  only  3,572  rupees  10 
annas  9  pies,  three  times  the  amount  of 
the  Sudder  jumma  or  rent,  the  petitioners 
were  prevented  by  the  rules  of  practice  of 
the  Sudder  Court  from  obtaining  therein  the 
leave  to  appeal. 

The  petition  on  which  the  order  of 
26th  June  1 86 1  was  made  alleged  that 
the  respondent  in  her  answer  insisted  that 
the  suit  ought  to  have  been  valued  according 
to  Regulation  X.  of  1829,  that  is,  at  the 
real  or  market-value  of  the  land,  and  that 
the  appellants  after  this  answer  filed  a  sup- 
plemental plaint,  stating  that  the  suit  had 
been,  by  mistake,  valued  at  three  times  the 
Sudder  jumma,  and  that  it  should  have  been 
valued  at  4,300  rupees,  the  real  or  market- 
value  of  the  land,  but  that,  the  stamp  being 
sufficient  to  cover  a  claim  of  5,000  rupees, 


no  objection  could  exist  on  that  head;]ii 
this  petition  further  stated  that  the  pdaiii 
on  which  the  order  of  22nd  Febn^ 
i860  was  made  had  omitted  to  state  i 
respondent's  answer  and  the  snpplemd 
ary  plaint,  and  it  also  stated  that  the  n 
or  market- value  of  the  lands  did  not  exM 
the  sum  of  10,000  rupees. 

In  this  state  of  circumstances,  it  wai 
course,  necessary  to  discharge  the  orders 
22nd  February  i860,  that  order  having  bea 
obtained  ex  parte,  and  appearing  to  ka 
been  obtained  upon  an  inaccurate  staleiaa 
of  the  facts,  and  the  order  was  dischai|d 
accordingly ;  but,  it  being  considered  h 
there  had  been  no  intentional  misreprescEaJ 
tion  on  the  part  of  the  appellants,  k, 
order  of  26th  June  1861  by  which  it  1 
discharged  was  made  without  prejudia 
any  further  application  by  the  appellaius 
notice  to  the  respondents. 

The  case,  therefore,  now  comes  bcfort 
unprejudiced  by  what  passed  on  the  ps* 
ous  applications,  and  it  now  appears  Ai 
the  supplementary  plaint  did  not  ali^* 
4,300  rupees  to  be  the  real  or  market-id» 
of  the  land,  but  stated  it  to  be  the  aodr^ 
price  of  the  land,  referring,  of  course,  tf* 
any  then  present  auction,  for  there  was* 
but  to  some  past  auction  at  which  \1»P 
perty  had  been  bought,  and  mcaningj* 
doubt,  to  refer  to  the  auction  mentiofledi 
the  plaint;  and  it  further  appears  thtf* 
appellants  have  laid  before  the  R^isJS 
of  the  Sudder  Court  satisfactory  ei-idajj 
that  the  real  or  market-value  of  the  W 
exceeds  10,000  rupees. 

As  the  case  now  stands,  therefore,  wf 
was  no  fraud  practised  upon  this  Court  < 
obtaining  the  order  of  22nd  Febmi? 
i860,  and  the  condition  on  which  that  * 
der  was  granted  has  been  fulfilled.  Tfi^ 
would  seem,  therefore,  primd  facie,  to  « 
no  ground  for  now  refusing  to  restore  «* 
appeal.  ^. 

But  it  was  said  for  the  respondents  i» 
the  value  of  the  land  in  dispute  was  w| 
truly  stated  in  the  plaint  in  fraud  ot  » 
Revenue  laws  of  India,  and  that  leave 
appeal  ought  not,  therefore,  to  be  V^^ 


Their  Lordships  are  far  from  sayioirj^ 
if  they  were  satisfied  that  any  s"^V?^ 
was  intended,  they  would  be  dispose 


grant  the  least  indulgence  to  any  P?^ 
any  way  participating  in  it,  but  ia  ^^^ 
they  are  satisfied  that,  whatever  ^'^^^^ 
hension  there  may  have  been,  there  w» 
such  fraud  intended.    It  was  a  ^^^ 
the  part  of  the  Court,  no  less  tliaa  » 
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ippellants,  to  allow  the  cause  to  proceed 
ipon  such  a  representation  of  the  value  as 
wras  contained  in  the  supplementary  plaiht, 
md  their  Lordships  take  this  opportunity 
>f  suggesting  that  the  terms  of  the  Regula- 
ion  upon  the  subject  of  value  should  be 
::arefully  attended  to.  They  think  that,  as 
.his  case  now  stands,  the  order  applied  for 
cannot  be  refused  upon  the  ground  suggeSted. 
It  was  asked  by  the  respondent  that  she 
might  be  at  liberty  to  go  into  evidence  on 
the  question  of  value ;  but  their  Lordships 
Eire  not  disposed  to  deviate  in  this  respect 
from  their  original  order,  which  was  care- 
fully and  designedly  confined  to  evidence 
to    be   adduced  by  the  appellants,  with   a 


view  to  prevent  the  introduction,  for  the 
purpose  of  a  merely  fiscal  Regulation,  of 
a  contested  issue  on  the  question  of  value, 
a  result  which,  in  their  Lordships'  judgment, 
ought,  in  all  cases,  as  far  as  justice  will  per- 
mit, to  be  avoided. 

The  petition  before  us  asks  that  the 
order  of  20th  June  1861  may  be  dis- 
charged with  costs,  but  their  Lordships 
think  that  there  should  be  no  costs  on  either 
side. 

The  order,  therefore,  which  their  Lord- 
ships will  humbly  recommend  to  Her  Ma- 
jesty to  be  made  on  this  application,  will  be 
simply  to  discharge  the  order  of  the  26th 
June  185 1,  and  to  restore  the  appeal. 
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The  29th  July  1863. 

Present : 

Lord  Ktngsdown,  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner,  and  Sir  L,  Peel,   - 

Onus  probandi— Inheritance— Legitimacy. 

t 
On  Appeal  from  the  Sudder  Dewanny 
Adawlut  at  Calcutta, 

Khajah  Mahomed  Gour  Ali  Khan 

versus 

Ashruffoonissa  and  others. 

The  plaintiffs  havincr  to  prove,  not  only  their  relation- 
ship (which  was  not  disputed),  but  their  heirship  (which 
depended  upon  the  illegitimacy  of  the  defendant),  wers 
*  held  bound  to  give  sufficient  general  evidence  in  support 
of  their  case,  to  throw  upon  the  defendant  the  onus  of 
proving  his  tegitinnacy. 

It  is  with  great  regret  that  their  Lord- 
ships in  this  case  find  themselves  unable  to 
dispiSe  <Jf  the  case  upon  the  evidence  as  it 
stands. 

The  facts  on  each  side  are  such  that  they 
must,  from  their  very  nature,  be  capable  of 
clear  and  distinct  proof.     If  Abdool  Kadir 
Khan,  alias  Wuzur  Jan,  was  the  miserable 
object  which  has  been  described  by  the  re- 
spondents, it  must  have  been  a  fact  known, 
not  only  to  all  the  members  of  the  family, 
but  to  the  medical  men  who  attended  him, 
and  to  all  respectable  people  in  the  neighbour- 
hood who  were  in  the  habit  of  associating 
with  him.     On  the  other  hand,  if  he  was  a 
married  man,  and  contracted  a  legal  marriage 
with  Alia  Rukhee  Begum,  as  is  alleged,  and 
;    the  son  of  that  marriage  lived  in  the  family, 
I    and  on  Ihe  death  of  the  father  was  acknow- 
\    ledged  as  his  heir,  that  is  a  fact  which  must 
[.   be  equally  capable  of  proof.     Unfortunately, 
t    the  witnesses  on  both  sides  are  of  such  a 
'    character  that  it  is  impossible  for  the  Court 
to  place  any  reliance  upon  their  testimony. 

The  Judge  of  the  Zillali  Court  has  pro- 
nounced in  the  strongest  terms  his  opinion 
that  the  appellant  in  this  case  is  entitled, 
and  that  the  case  against  him  is  a  conspira- 
cy. But,  instead  of  stating  the  grounds 
upon  which  he  arrived  at  that  conclusion,  he 
confines  himself  to  alleging  that  as  his  opi- 
nion, and  that  he  has  no  doubt  about  it. 
He  has  not  afforded  to  the  Court  that  assist- 
ance  which   it   is   entited   to   expect,   and 


which  I  believe  by  the  Regulations  he  is 
bound  to  afford.  On  the  other  hand,  we 
cannot  say  that  the  Sudder  Court  has  pro- 
ceeded in  a  manner  which  is  entirely  satis- 
factory. They  hardly  seem  to  have  allowed 
sufficient  weight  to  the  circumstance  that 
the  Respondents  (who  are  the  plaintiffs) 
were  the  party  who  had  to  make  out  the 
case.  They  have  not  only  to  prove  their 
relationship,  which  is  not  disputed,  but  their 
heirship,  which  depends  upon  the  illegiti- 
macy of  the  appellant;  and  they  must  give 
sufficient  general  evidence  to  throw  upon 
him  the  onus  of  proving  his  legitimacy. 

Their  Lordships  therefore  must  advise 
Her  Majesty  to  remit  the  case  to  India. 
Probably  the  proper  order  will  be  to  affirm 
the  decree  of  the  Sudder  Court,  so  far  as  it 
reversed  the  decree  of  the  Zillah  Judge ;  to 
reverse  the  Sudder  decree  in  other  respects, 
and  to  remit  the  cause  to  the  Sudder  Court, 
with  directions  that  they  shall  send  it  back 
to  the  Zillah  Court  to  receive  such  further 
evidence  as  either  party  may  offer,  and  to 
proceed  afterwards  to  the  regular  hearing 
and  adjudication  of  the  cause. 

There  will  be  no  costs  in  this  appeal. 


Khajah  Mahomed  Gour  Ali  Khan 

versus 
Khajah  Ahmed  Khan. 

With  respect  to  the  decision  in  this  case, 
it  must  stand  over  until  the  result  of  thfc 
proceedings  in  the  case  of  "Khajah  Maho- 
med Gour  Ali  Khan  versus  Ashruffoonissa 
and  others"  is  known,  the  appellant  being 
the  same  in  both  cases. 

If  the  appellant  should  not  make  out  any 
title  in  the  other  ca«je,  he  will  have  no  inter- 
est in  this. 


The  23rd  July  1864. 

Present : 

Lord  Justice  Knight  Bruce,  Lord  Justice  Tur* 
ner,  Sir  J.  T.  Coleridge,  Sir  L,  Peel,  and  Sir 
J,  W.  Colvile. 

Sale  of  Estates  for  arrears  of  Government  Re- 
y^ime_Under-tenures-— Cancellation  of  En- 
hancemeat  of  rent 
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On  Appeal  from  ike  Sudder  Dewanny 
Aaawlui  at  Calcutta, 

Ranee  Sumomoyee,  widow  and  heiress-at- 
law  of  the  late  Rajah  Kristonauth  Roy 
Bahadoor, 

versus 

Maharajah  Sutteschunder  Roy  Bahadoor,  son 
and  heir-at-law  of  the  late  Maharajah 
Sreeschunder  Roy  Bahadoor. 

The  object  of  Section  5,  Regulation  XLIV.  of  1793, 
taken  together  with  Section  7,  was  not  the  destruction 
of  the  under-tenures  upon  the  sale  of  the  parent  estate 
for  arrears  of  Government  revenue.  It  onljr  empowers 
the  purchaser  at  such  sale  to  avoid  the  subsisting  engage- 
ments as  to  rent,  and  to  enhance  the  rent  to  that  amount 
at  which,  according  to  the  established  usages  and  rates 
of  the  pergunnah  or  district,  it  would  have  stood,  had 
the  cancelled  engagement  so  avoided  never  existed. 

Qtutre, — Whether  such  a  yower  is  given  only  to  the 
purchaser  or  to  him  and  his  heirs,  or  whether  it  is  a 
power  attaching  to  thezemindary,  and  passing  to  subse- 
quent purchasers. 

This  was  an  appeal  from  a  decree  of  the 
Sudder  Dewanny  Adawlut  at  Calcutta  of  the 
26th  of  March  1859,  from  a  decree  of  the 
Judge  of  the  Zillah  Court  of  Nuddea,  in 
Bengal,  of  the  21st  July  1858,  confirming  sub- 
stantially a  decree  of  the  Principal  Sudder 
Ameen  of  Nuddea,  in  Bengal,  of  the  19th  of 
November  1857.  The  suit  was  originally 
brought  by  the  respondent's  father ;  and  the 
relations  of  the  parties  to  each  other  were 
those  of  zemindar  and  talookdar,  the  ap- 
pellant holding  as  mesne-tenant  a  portion  of 
the  zemindary.  The  object  of  the  suit  is  to 
enhance  the  rent  at  which  the  appellant  holds 
that  portion ;  and  no  question  is  made  upon 
the  respondent's  general  title,  nor  upon  the 
relation  in  which  the  appellant  stands  towards 
him.  She  does  not  dispute  his  right  under 
other  circumstances  to  bring  this  sort  of 
action  against  her ;  and  their  Lordships,  there- 
fore, do  not  enter  into  the  question  whether 
the  action  has  been  properly  so  brought. 
They  give  no  opinion  on  that  point.  What 
the  appellant  insists  upon  is  that  this  present 
action  must  fail,  because  her  tenure  is  here- 
ditary and  at  a  fixed  rent,  which  the  zemin- 
dar has  no  power  to  enhance. 

It  will  be  convenient  in  the  first  place  to 
state  what,  upon  the  evidence,  their  Lord- 
ships consider  to  be  established  as  to  the 
appellant's  title,  omitting  for  the  present 
some  parts  of  the  evidence  on  which  she 
relies,  and  to  which  too  much  importance 
has  been,  as  it  appears  to  their  Lordships,  at- 
tached in  the  Courts  below.  The  interest 
which  she  represents  was  first  created  by  a 
grant  in  favor  of  a  Mr.  Alexander  Beaton  at 


some  date  prior  to  the  commeDcement  i 
this  century.  On  parts  of  the  land  comprised 
within  his  grant,  he  laid  out  gardens,  and 
erected  factories  and  other  buildings;  bit 
there  is  no  direct  evidence  that  the  grant  vu 
made  for  these  purposes.  He  appears  a 
have  been  a  civil  servant  of  the  East  Indii 
Company ;  and  after  some  years,  when  lea?- 
ingt  India  for  England,  he  sold  the  whole 
property-  to  the  grandfather  of  the  appel- 
lant's husband  ;  on  his  death,  it  descended  to 
the  father,  and  thence  in  due  course  to  kr 
husband,  from  whom  she  has  inherited  it  as 
his  widow.  A  portion  of  the  land,  during 
the  course  of  years,  has  been  granted  to  the 
Government,  and  a  public  college  erected 
thereon.  And  during  the  whole  time  of  tk 
occupation  of  these  five  tenants,  the  saoi 
rent  has  always  been  paid.  Upon  this  siate 
of  facts,  the  appellant  contends  that  she  is  ui 
merely  a  mouroosee  tenant,  that  is,  one  hol^ 
ing  by  hereditary  tenure,  but  that  she  hokk 
at  a  fixed  rent,  and  under  such  circumstanco 
as  protect  her  from  any  enhancement  of  it. 

The  state  of  facts  on  the  part  of  tiy;^ 
spondent  is  this :  It  appears  that,  whCt 
Hurreenath  Roy  Bahadoor,  the  father  of  tlK 
appellant's  husband,  was  in  possession,  tia 
Government  revenue  payable  by  the  gemifr 
dary  fell  into  arrear,  and  the  property  rt 
therefore  put  up  to  public  auction ;  one  Mfr 
doosoodun  Sandial  became  the  purchasfl, 
and  he  acquired  the  rights  which  the  thea; 
subsisting  Regulations  gave  to  a  purchaser* 
such  a  sale.  After  some  time  he  sold  ll« 
zemindary  by  private  contract  to  one  Hr. 
Harris,  from  whom,  on  his  death,  it  passed 
to  his  widow,  Mrs.  Helen  Harris ;  from  be 
it  was  purchased  by  the  Maharajah  Srefl' 
chunder  Roy,  now  deceased,  who  in  Aogi*f 
1856  commenced  the  present  suit,  and  on  ml 
death  the  respondent,  inheriting  the  zemiu*. 
dary,  has  continued  it. 

Upon  this  state  of  facts  the  respondent 
contends  that,  as  he  claims  under  Modoo- 
soodun  Sandial,  he  has  acquired  all  rigto  ^ 
which  Modoosoodun  Sandial  had ;  and  tW 
as  he  purchased  at  Government  auction, «  . 
was  entitled  by  the  Regulations  then  in  f^ 
to  cancel  the  lease  under  which  the  app^ 
lant's  ancestor  was  holding,  and  of  course  W 
impose  new  terms  as  to  the  rent. 

It  is,  as  it  seems  to  their  Lordships,  nec^  . 
sary  to  the  respondent's  success  that  Modooj  1 
soodun  Sandial  should  have  had  in  ^}^!^ 
the  time  when^he  sold  to  Mr.  Harris,  w 
rights  above  stated,  so  that  he  himself  DWP   | 
at  that  time  have  enhanced  the  rent  of  w^ 
lands ;  that  these  righu  should  have  pass* 
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to  Mr.  Harris,  and  the  subsequent  purchas- 
ers of  the  property  down  to  and  including 
the  respondent's  father ;  and  that  they  either 
could  not  have  been  or  have  not  been  in  fact 
waived  by  the  respondent's  father  or  by  any 
Due  of  the  prior  owners,  for,  unless  this  be 
the  case,  their  Lordships  see  no  ground  on 
^ehich  the  hereditary  tenure  could  be  disturb- 
ed or  the  rent  enhanced.  * 

The  reliance  of  the  respondent  is  on  some 
one  of  the  Regulations  which  have  been  made 
at  different  times  in  regard  to  purchasers  at 
Oovernment  auction  sales  in  the  case  of 
zemindaries  from  which  the  Government  in- 
come has  not  been  duly  paid.  These  Regula- 
tions have  been  couched  in  different  language, 
but  all  with  the  same  policy  in  view  as  re- 
gards the  present  question.  It  has  been 
assumed,  as  the  foundation  of  them,  that  the 
default  of  the  zemindar  may  have  been  occa- 
sioned by  improvident  grants  of  talooks 
and  other  subordinate  tenures  at  inadequate 
rents;  that  this  was  in  breach  of  the  con- 
dition on  which  the  fund  was  originally 
created  hj  the  Sovereign  Power;  and  the 
purchaser,  therefore,  has  been  set  free  from 
the  obligation  of  these  grants,  with  certain 
specified  exceptions,  and  with  certain  limita- 
tions of  his  power  as  to  new  tenancies  to  be 
created.  These  laws,  however,  cannot  but 
Occasionally  operate  very  hardly  on  the 
grantees  of  subordinate  interests ;  and  they, 
have,  therefore,  been  materially  modified  by 
an  Act  of  1859,  not  in  force  when  this 
decree  was  made,  and  not,  therefore,  direct- 
ly applicable  to  it;  but  such  Regulations 
must,  on  general  principles,  receive  a  strict 
construction.  There  seems  to  have  been 
doubt  in  the  minds  of  the  respondent's  ad- 
visers on  which  of  these  Regulations  his 
case  could  safely  be  rested,  and  it  wouldap- 

!>ear  from  the  proceedings  in  the  Court  be- 
ow  that  it  was  intended  to  rest  it  on  a  Re- 
gulation, Ad  I.  of  1845,  which  certainly 
would  not  have  supported  it,  because  the 
sale  relied  on  was  not  effected  under  that 
Regulation,  and  its  provisions  are  limited  to 
sales  so  effected.  Upon  the  argument  before 
their  Lordships,  the  counsel  for  the  respond- 
ent relied  on  the  5th  Section  of  Regulation 
XLIV.  of  the  year  1793,  which  is  the  earliest 
of  the  Regulations  on  this  subject ;  and  they 
contended  that,  although  subsequent  Regula- 
tions upon  the  subject  have  been  passed  in 
different  language  and  repealed,  this  5th  Sec- 
tion of  Regulation  XLIV.  of  1793  has  never 
been  repealed,  but  was  in  force  at  the  time 
when  the  sale  in  question  was  made,  and  this 
action  was  commenced.    Whether,  upon  the 
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true  construction  of  all  the  Regulations  taken 
together,  this  particular  Section  ought  to  be 
taken  to  have  been  repealed  or  not,  their 
Lordships  do  not  think  it  necessary  to  deter- 
mine. They  assume  in  favor  of  the  re- 
spondent that  it  stands  unrepealed  and  in  full 
force,  and  will  deal  with  the  case  upon  that 
footing.  The  language  of  this  Section  is  no 
doubt  favorable  to  the  respondent's  case.  It 
provides  that,  when  a  zemindary  is  sold  at 
a  public  sale  for  discharge  of  arrears  due 
from  the  proprietors  to  the  Government, 
"all  engagements  which  such  proprietors 
shall  have  contracted  with  dependent  ta- 
lookdars,  as  also  all  leases  to  under-farmers 
and  pottahs  to  ryots,  shall  stand  cancelled 
from  the  day  of  sale,  and  the  purchaser 
shall  be  at  liberty  to  collect  from  such  ta- 
lookdars,  and  from  the  r}'ots,  whatever  the 
former  proprietors  would  have  been  entitled 
to  demand  according  to  the  established  usages 
and  rates  of  the  pergunnah  or  district  in 
which  the  properties  lie,  had  the  engage- 
ment so  cancelled  never  existed."  But  the 
7th  Section  of  this  same  Regulation  XLIV. 
of  1793  provides  that  this  is  not  to  authorize 
the  assessment  of  any  increase  upon  the  lands 
of  such  dependent  talookdars  as  were  exempt- 
ed from  increase  at  the  Decennial  Settle- 
ment of  1793. 

Their  Lordships  do  not,  upon  any  evidence 
in  the  case  on  which  they  think  it  safe  to 
rely,  see  their  way  to  the  belief  that  the  ap- 
pellant brings  her  case  within  the  7th  Sec- 
tion :  but  they  cite  it  because  it  may  have  a 
bearing  on  the  construction  of  the  language 
of  the  5th  Section.  The  respondent  contends 
that,  by  the  operation  of  the  words  "stand 
cancelled  from  the  day  of  sale,"  the  existing 
interest  of  the  talookdar  ipso  facto  ceased 
to  exist,  without  any  act  done  by  the  pur- 
chaser; that  it  was  incapable  of  confirma- 
tion or  being  set  up  by  him  or  his  success- 
ors; and  that  where,  from  the  acquiescence 
of  the  purchaser  or  those  claiming  under 
him,  the  possession  had  remained  in  the 
talookdar  and  those  claiming  under  him 
undisturbed,  and  the  original  rent  had  been 
received,  no  matter  for  how  long  a  period, 
or  through  whatever  number  of  mesne  con- 
veyances, it  still  remained  a  bare  possession 
at  the  will  of  the  zemindar  for  the  time 
being,  and  the  rent  always  liable  to  enhance- 
ment. In  this  hard  and  literal  construction 
of  the  words  cited  above,  their  Lordships  do 
not  concur.  They  think  that  their  meaning 
is  properly  to  be  collected  from  the  policy  and 
intent  of  the  Regulation,  from  the  language 
used  in  other  parts  of  the  Same  Sectioui  and 
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from  thp  7th  Section,  which  creates  an  excep- 
tion out  of  the  provisions  of  that  Section. 
English  lawyers  are  familiar  with  this  princi- 
ple of  construction  applied  as  early  as  the 
time  of  Lord  Coke  {see  ist  Inst.  45)  to  the 
disabling  Statute  of  i  £liz.,  cap.  xix.,  sec. 
5,   and   in   several   modern    reported    cases 
between  landlord  and  tenant,  on  clauses  of 
forfeiture  in  leases.     Words  which  make  a 
bishop's  grant  "  utterly  void   and  of  none 
effect  to  all  intents,  constructions,  and  pur- 
poses," have  been  held  not  to  prevent  the 
grant  from  being  good  and  binding  on  the 
grantor,  and  in  some  cases  confirmable  by 
the  successor;  and  so  a  proviso  in  a  lease 
that  it  should  be  void  altogether  in  case  the 
tenant  should  neglect  to  do  a  certain  act,  has 
been  held  only  to  make  it  voidable  at  the 
option  of  the  landlord.     Their  Lordships  do 
not  cite  these  as  authorities  governing  this 
case,  but  mention  them  only  as  illustrating  a 
general  principle  of  construction  which,  for 
its  justice,  reasonableness,  and  convenience, 
must  be  considered  of  universal  application. 
In  the  present  case  the  object  of  the  Govern- 
ment was  that  the  jumma  should  be  duly 
paid,  and  that  the  means  of  paying  it  should 
not  be  withdrawn  by  the  improvident  grants 
of  the   zemindars   who   had  made  default; 
but  cases  of  default  might  often  arise  where 
no  improvident  grant  had  been  made,  where 
the  talookdars  and  the  ryots  held  at  proper 
rents,  and  the  default  was  owing  to  extrava- 
gance, mismanagement,  or  other  causes — in 
such  cases  the  Government  cannot  be  sup- 
posed to  have  intended  a  wanton  and  unjust 
disturbance  of  vested  interests.     It  is  true 
that  the  Section  makes  no  distinction  in  terms 
between   the   two   classes   of   cases,    and   it 
would  be  unsafe  in  construction  to  make  any 
such ;  but  the  consideration  furnishes  reason 
for   such    limitation,   both   as   to  time  and 
extent  of  operation,  as  the  words  will  admit, 
indeed   seem   to  require,   in  order  to  give 
effect  to  the  whole  sentence.     Now,   look- 
ing at  what  follows  in  the  same  clause,  it  is 
obvious  that  no  such  absolute  cancellation 
was  intended,  for  the  power  expressly  and 
affirmatively  given  to  the  purchaser  supposes 
the  talookdars  and  the  ryots  to  remain  in  all 
respects  as  before,  except  that  they  become 
liable  to  a  certain  limited  increase  of  rent, 
**  according  to   the   established    usages   and 
rates  of  the  pergunnah  or  district;"  words 
in  themselves  showing  that  the  Section  was 
directed  to  cases  in  which  grants  had  been 
made  with  reservations  of  rent  below  those 
usages  and  rates.     It  is  to  be  observed  also 
that,   in   terms,   this  power  is  given  only  to 


the  purchaser  himself,  which  would  ordiah 
rily  suffice  to  remedy  the  mischief  in  coc- 
templation.  .The  language  of  the  excepiiaa, 
'  too,  in  Section  7,  shows  that  what  was  aiod 
I  at  by  Section  5  was  not  the  deslructioa  i 
tenure,  but  the  increase  of  rent,  under  co- 
tain  specified  and  equitable  limitations. 

The  conclusion  at  which  their  Lordships 
haVe  arrived  as  to  the  construction  of  the 
Section  is  this — that  a  power  was  given  by 
it  to  the  purchaser,  at  a  Government  sale 
for  arrears,  to  avoid  the  subsisting  engage- 
ments as  to  rent,  and  to  increase  the  tenl 
to  that  amount  at  which,  according  to  the 
established  usages  and  rates  of  the  pergnfi* 
nah  or  district,  it  would  have  stood  had  dis 
cancelled  engagement  so  avoided  never  a- 
isted.  This  -gives  it  a  just  and  reasonafcie 
operation,  and  virtually  it  would  have  )sk 
none  when  the  existing  rent  was  alreai^ 
according  to  the  usages  and  rates  of  tii 
pergunnah. 

This  conclusion  is  of  great  importance  it 
the  determination  of  the  remaimng^as- 
tions.  The  sale  to  Modoosoodun  San(£i 
according  to  the  respondent's  own  case,  toi 
place  some  time  before  1823,  and  he  founi 
those  under  whom  the  appellant  claiEj 
holding  the  land  at  an  old  rent  of  64  rapes 
I  anna  10  pies;  he  did  not  attempt  lo  dis- 
turb the  occupation  or  increase  this  ret 
but  received  it  during  all  the  lime  he  ^ 
mained  owner.  He  sold  by  private  contratf 
to  Mr.  Harris,  from  whom  it  passed  10  li^ 
widow,  Mrs.  Helen  Harris,  and  from  hcragiis 
by  private  contract  to  the  respondents  f^ 
ther,  Maharajah  Sreeschunder  Roy,  as  b» 
been  already  stated.  During  all  this  tiiK 
(and  for  a  considerable  period  before,  so  &f 
as  appears  indeed  from  the  very  creation  fi 
the  tenure — more  than  sixty  years  ago)  ti* 
same  rent  has  always  been  paid ;  and  theft 
is  no  evidence  that,  when  first  imposed,  nay 
even  when  the  purchase  was  made,  it  was 
not  a  perfectly  adequate  rent  for  the  proper- 
ty. Great  changes  in  the  value  of  propertr 
have  now  arisen,  and  the  respondent  demands 
by  his  plaint  an  annual  rent  of  1,470  nipefe* 
or  nearly  twenty-three  times  the  amount  cf 
the  original  rent,  according,  as  he  states  % 
to  the  actual  rate  current  in  the  village. 

If  the  Section  in  question  did  notaulbof*, 
ize  the  purchaser  to  disturb  the  possession 
and  left  him  an  option  to  confirm  the  exit- 
ing rate  of  rent,  there  seems  to  be  t^ 
strongest  evidence  that  he  exercised  tW 
option  in  favor  of  the  talookdar :  and  c)* 
if  the  same  rights  passed  from  him  aai^ 
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paired  to  Mr.  Harris,  and  in  succession  to 
those  who  claim  under  him,  the  evidence  is 
equally  strong:  nay,  as  regards  Mr.  Harris 
personally,  it  is  stronger.     It  is,  therefore, 
unnecessary  to  decide  whether  the  Section  is 
to  be  construed  as  giving  a  power  only  to 
the  purchaser,  or  to  him  and  his  heirs,  or  a 
power    attached    to    the    zemindary    which 
passed    to   subsequent    purchasers.     I^ieir 
Lordships»  moreover,  observe  that  the  power 
g^iven  is  to  collect  what  the  former  proprie- 
tor would  have  been  entitled  to  demand,  if 
the  cancelled  engagement   had  never   been 
made ;  words  which  seem  to  point  to  some- 
thii^g  to  be  done  on  the  change  of  owner- 
ship, not  to  something  to  be  done  after  any 
indefinite  lapse  of  time;  and,  as  before  re- 
marked, in  terms  the  power  is  given  only 
to  the  purchaser  himself,  as  to  whom  rea- 
sons might  apply  which  would  not  extend  to 
subsequent    purchasers    from   him.     Their 
Lordships,  however,  pronounce  no  opinion 
on  this  question,  it  not  being  necessarj'  to 
decide  it.    They  say  no  more  than  that  a 
conitrucfion  which  would  render  the  title  to 
property  unnecessarily  uncertain,  ought  not, 
in  their  judgment,  to  be  given  to  a  power  of 
this  description. 

On  examining  the  Regulations,  their  Lord- 
ships are  satisfied  that  the  respondent's 
case  can  rest  only  on  the  powers  given  by 
the  Section  in  question ;  and  they  are  of 
opinion  that  those  powers,  assuming  them 
•to  be  in  force,  will  not  support  the  present 
action.  They  are  glad  to  find  that  it  is  not 
their  duty  to  support  a  claim  which  appears 
to  them  to  be  unjust.  During  the  long  pe- 
riod for  which  this  property  has  been  held 
at  a  small  unvarying  rent,  it  has  been  bought 
and  sold,  and  changes  and  improvements 
have  been  made,  no  doubt,  at  a  considerable 


expense ;  and  upon  the  faith  of  the  render  to 
the  zemindar  continuing  unchanged,  he  has 
purchased  while  that  state  of  things  existed, 
and  it  must  be  presumed  for  a  price  cal- 
culated accordingly ;  and  it  is  manifestly  un- 
just that. he  should  be  allowed  to  disturb  it. 

It  will    have    been    observed    that    their 
Lordships  have  arrived  at  their  conclusion 
without  considering  either  the  parol  evidence 
of  the  appellant,  or  a  confirmatory  pottah 
produced  by  her  as  having  been  granted  by 
Modoosoodun    Sandial,   which,   if  received 
by  the  Courts  below,  would  have  concluded 
the  case  in  her  favor.    Both  these  Courts, 
however,  treated  the  whole  of  the  parol  evi- 
dence as  unworthy  of  credit,  and  the  pottah 
as  a  forged  instrument ;  and  their  Lordships 
regret  that  on  the' fullest  consideration  they 
are  not  prepared  to  differ  from  them  in  these 
conclusions.     When  false  witnesses  or  forg- 
ed documents  are  produced  in  support  of 
a  case,  the  fact  naturally  creates  suspicion 
as  to  the  case  itself ;  and  if  the  evidence  on 
which  their  Ix)rdships'  act  depended  in  any 
degree  for  its  credibility  or  weight  on  such 
witnesses  or    document,    they  would    have 
paused   as   to  their    conclusion.     The  fact 
is  not  so,  however,   in   the    present  case; 
their  Lordships   believe  they   have  to   deal 
with   a    just    case    foolishly    and    wickedly 
attempted  to  be  supported  by  false  evidence. 
This  misconduct  must  not  mislead  them  in 
the  advice  they  will  have  to  render  to  Her 
Majesty,  which  will  be  that  the  appeal  be 
sustained,    the   decrees    complained  of  re- 
versed, the  plaint  in  the  suit  dismissed,  and 
any  costs  which  may  have  been  paid  by  the 
appellant  in  the  Court  below  refunded,  but 
that  no  costs  of  the  appeal,  or  of  any  of 
proceedings  below,  be  allowed  to  the  appel- 
lant. 
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The  19th  July  1862. 


her  husband  Kirtee  Chunder,  and  gave  him 
the  name  of  Bhairub  Cbunder  Chowdry. 


Present : 


Lord  Kingsdown,  the  Judge  of  the  Admiralty 
Court,  Sir  E.  Ryan,  Sir  L.  Peel,  and  Sir  J, 
IV.  Colvile. 


not  to  be  appealed  from  in  consequence 
of  subsequent  event  or  devolution  of  interest — 
Averments  not  traversed  necessarihr  not  admit- 
ted— Decrees  of  Indian  Courts  (Interference 
'with,  by  Privy  Council). 

On  Appeal  from  the  Sudder  Detvanny  Adawlut 

at  Calcutta, 

Anundmoyee  Chowdrain 
versus 


Sheeb  Cbunder  Roy. 

N^subsequent  event  or  devolution  of  interest  can 
9i|Eect  the  decision  of  a  question  as  it  stood  at  the  time 
the  decision  was  pronounced.  To  give  effect  to  these, 
some  suppfementary  proceedingf,  and  not  an  appeal,  is 
accessary . 


The  strict  rule  that  averments  not  traversed  must  be 
taken  to  be  admitted  is  not  applicable  to  the  Indian 
Courts. 

The  Privy  Council  thought  it  objectionable  to  disturb 
or  vary  decrees  properly  made  by  the  /illah  and 
Sudder  Courts  in  this  suit,  for  the  mere  purpose  of 
^ardin^  against  the  possible  error  of  some  other 
tribunal  m  some  future  suit. 


The  appellant  is  the  widow  of  one  Kirtee 
Cbm^der  Chowdry,  who  died  in  1828,  leav- 
ing two  sons.    The  elder,  Juggut  Cbunder, 
died  a  few  months  after  bis  father,  unmar- 
ried and  intestate.    The  younger,  Bhoobun 
Chunder,  died  in  December  1844,  a  minor, 
and  childless,  but  leaving  a  widow,  Huro- 
monee.     Shortly  after  his  death,  Huromonee, 
under   an   unoomuity  pufiur,   or    authority 
to  adopt,  which  sh/e  alleged  her  husband  had 
executed  in  her  favor  on  the  night  of  his 
die^h,  adopted  one  Grish  Chonder  as  the 
son  and  rejpresentsUiye  of  BJkoobun  Cbunder. 
And  in  1047  the   appellant,  who  disputed 
Huromonee's  right  to  adopt,  set  up  an  unoo- 
mutiyi  puttur  which  she  alleged  had  been  exe- 
cuted in  her  favor  by  Kirtee  Cbunder  Chow- 
dry  on  the  20th  of  May  1828,  and,  under 
that  instrument,  adopted  the  son  of  one  Neel- 
kunth  Goopto  as  the  son  and  repijesentative  of 


These  rival  adoptions  gave  rise  to  two 
suits,  which  it  will  be  convenient  to  distin- 
guish by  the  numbers  316  and  317,  by  which 
they  were  known  in  the  Sudder  Dewanny 
Adawlut. 

No.  316,  in  which  the  present  appeal  i^ 
presented,  was  instituted  in  1849,  on  behalf 
of  Bhairub  Cbunder  Chowdry,  a  minor,  by 
his  natural  father  Neelkunth  Gooptoo,  aa 
his  well-wisher  or  next  friend,  against  the 
present  appellant  Huromonee,  and  several 
other  persons  as  defendants.  The  plaint  stated 
the  execution  of  the  unoomutiy  puttur  by 
Kirtee  Cbunder;  the  adoption  of  the  in- 
fant plaintiff  under  it ;  his  title,  by  virtue  of 
that  adoption,  to  one-third  of  the  estate  of 
Kirtee  Cbunder  in  immediate  possession;^  and 
to  the  other  two-thirds,  subject,  as  to  one  of 
them,  to  the  interest  of  the  present  appellant 
as  heiress-at-law  of  her  eldest  son ;  and  sub- 
ject, as  to  the  other,  to  the  life-interest  of 
Huromonee  as  heiress  of  her  husband.  And 
it  claimed  the  possession  of  one-third  of  the 
zemindary  and  some  personal  property  as 
against  the  two  female  defendants  with  wassi- 
lat ;  and,  as  against  Huromonee,  the  cancel- 
ment  of  the  adoption  made  by  her  as  illegah 
The  other  defendants  had  no  interest  in 
the  property,  and  seem  to  have  been  made 
defendants  only  because  they  had  taken  part 
in  the  adoption  by  Huromonee.  To  this  suit, 
therefore,  the  appellant,  though  no  doubt  a 
friendly,  was  a  substantial,  defendant. 

Shortly  before  the  institution  of  No.  316, 
Huromonee  had  commenced  the  suit  No.  317. 
The  only  defendants  to  this  were  the  appel- 
lant and  another  woman.  It  set  up  the  adop- 
tion made  by  Huromonee,  and  claimed,  by 
virtue  of  that  and  other  acts  of  the  appel- 
lant, the  whole  of  the  property  as  against  her, 
disputing  the  adoption  made  by  her.  In 
this  suit  the  appellant  pleaded  the  unoomutty 
puttur  alleged  to  have  been  executed  by  her 
husband,  and  insisted  on  the  validity  of  the 
adoption  made  by  her  under  it. 

Huromonee  died  before  either  suit  came  to 
a  hearing,  and  certain  proceedings  were  bad 
by  which  Grish  Cbunder  Chowdry,  the  in- 
fant adopted  by  her,  became,  through  his 
well-wisher  or  next  friend,  a  defendant  in 
No.  316,  and  the  plaintiff  in  No.  317. 
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The  two  suits  were  heard  together  by  the 
Principal  Sudder  Ameei),  in  whose  Court 
they  were  pending.  In  No.  317,  he  decided 
in  favor  of  the  plaintiff  Grish  Chunder, 
affirming  the  validity  of  his  adoption  by 
Huromonee;  treating  the  unoomutty  puttur 
set  up  by  appellant  as  not  established  by 
proof,  and  the  adoption  thereunder  as  invalid. 
Upon  the  same  grounds  he  decided  against  the 
title  of  Bhairub  Chunder  in  No.  316,  and 
dismissed  that  suit  with  costs. 

Appeals  were  preferred  to  the  Sudder 
Dewanny  Adawlut  against  -both  decisions. 
That  in  No.  316  was,  in  the  first  instance, 
an  appeal  on  behalf  of  the  infant  plaintiff 
Bhairub  Chunder  by  his  father  and  well- 
wisher.  The  appeal  in  No.  317  was  that  of 
the  present  appellant. 

Before  the  appeals  were  heard,  Bhairub 
Chunder  died';  and  the  present  appellant  (be- 
ing, on  the  assumption  of  his  adoption  being 
valid,  his  heiress-at-law)  seems,  on  her  own 
application,  to  have  been  substituted  for  him 
as  appellant  in  No.  316,  notwithstanding  her 
character  as  defendant  in  that  suit.  She  thus 
became,  regularly  or  irregularly,  domina  litis 
in  both  appeals. 

These  appeals  were  heard  by  the  Sudder 
Dewanny  Adawlut  in  1855.  In  No.  317,  the 
Court  reversed  the  decision  of  the  Principal 
Sudder  Ameen,  mainly  on  the  ground  that 
Bhoobun,  being  an  infant  at  the  time  of  his 
death,  had  no  power  to  make  the  instrument 
under  which  Huromonee  claimed  the  right  to 
adopt,  without  the  consent  of  the  Court  of 
Wards;  and  therefore  that  the  adoption  of 
Huromonee  under  it  was  wholly  void.  Against 
that  decision  there  has  been  no  appeal. 

In  No.  316,  the  Court  dismissed  the  ap- 
peal, and  confirmed  the  decision  of  the  Zil- 
lah  Court,  holding  that  the  unoomutty  put* 
tur  under  which  the  appellant  adopted 
Bhairub  Chunder  had  not  been  proved,  and 
was  wholly  unworthy  of  credit.  Against  this 
decision,  and  that  of  the  Court  below,  the 
present  appeal  is  proposed. 

The  decision  in  No.  317  has  determined 
the  interest  of  the  party  claiming  under  the 
adoption  by  Huromonee;  and  the  various 
deaths  that  have  occurred  have  vested  the 
whole  interest  to  the  estate,  at  least  during 
her  life,  in  the  appellant.  It  is  not  therefore 
surprising  that  the  present  appeal  has  come 
on  ex  parte.  Their  Lordships,  however,  do 
•  not  the  less  feel  the  difficulty  in  which  every 
ex-parte  appeal  places  them,  of  having  to 
decide  the  questions  raised  after  hearing  one 
side  only. 


The  first  and  most  important  questioD  ii 
whether  the  decision  of  the  Principal  Sndde 
Ameen  was,  when  pronounced,  a  correct  d^ 
cision  of  the  issues  then  pending  before  bic 
between  the  then  parties  to  the  suit?  No 
subsequent  event  or  devolution  of  interesi 
can  affect  this  question;  because  to  give 
effect  to  these,  should  justice  require  it 
woiAd  be  the  office,  not  of  an  appeal,  but  of 
some  supplemental  proceeding. 

The  question  in  the  suit  was  the  title  of 
Bhairab  Chunder,  as  the  adopted  soo  of 
Kirtee  Chunder,  to  recover  certain  property, 
and  to  have  another  adoption  cancelled.  The 
foundation  of  this  .title  was  the  uttoomnttf 
puttur  under  which  he  was  adopted.  If  the 
proof  of  that  failed,  he  had  no  title,  and  bis 
suit  was  properly  dismissed. 

It  is  not  now  contended  that  there  is  b^ 
fore  their  Ix)rdships,  or  was  before  the  Prffi- 
cipal  Sudder  Ameen,  testimony  stroi^ 
enough  to  establish  the  validity  of  the  ifr 
strument  if  impugned.  But  it  is  argued  thit 
the  evidence  which  the  Principal  Suddr 
Ameen  treated  as  too  weak  for  thaf  pufposc 
was  irregularly  taken,  because  it  was  tako 
in  No.  317,  to  which  Bhaifub  Chunder «» 
not  a  party.  It  is  further  argued  that  prod 
of  the  instrument  by  witnesses  was  unnecw- 
sary,  because  the  answer  of  Huromonee  d^ 
not  impeach,  and  must,  therefore,  be  taken 0 
have  admitted  its  validity.  These  two  objec- 
tions shall  be  considered  separately. 

Their  Lordships  are  not  satisfied  that  ^ 
depositions  of  the  witnesses  examined  in  sup- 
port of  the  unoomutty  puttur  (which  ^ 
not  before  them)  were  not  substantially  takes 
in  both  the  suits,  which  were  clearly  tnw 
together.  At  page  73,  line  33,  of  the  Ap- 
pendix, the  father  and  next  friend  of  Bb«i* 
rub  thunder,  in  his  reasons  of  appeal,  com- 
ments on  this  evidence ;  and  at  the  hearing 
in  the  Sudder  Dewanny  Adawlut  the  app* 
lant's  counsel  argued  upon  it.  But  supp<^, 
it  to  be  out  of  the  case,  what  is  the  rcsott' 
Why,  that  the  plaintiff  has  given  no  evidence 
whatever  in  support  of  an  averment  matertf 
to  his  title.  The  only  question  that  can  it- 
main  is,  whether  there  has  been  an  admissif" 
of  that  averment  sufficient  to  relieve  »^ 
from  the  necessity  of  giving  any  sacn  «"* 
dence? 

Their  Lordships  cannot  answer  ^^^^J"f 
tion  in  the  affirmative.  The  answer  o^^^vj 
monee  denies  generally  the  truth  J» 
plaintiff's  case.  If  it  does  not  directlyj^ 
pugn  the  instrument,  it  does  not  in  ^^ 
admit  it.     The  defence  is  no  doubt  rx»^ 

t 


T  8650 


Privy 


THE  WEEKLY  REPORTER. 


CoumiL 


21 


directed  to  the  avoidance  of  the  adoption 
\yj  the  appellant  by  setting  up  the  adoption 
made  by  the  defendant  Huromonee  ;  but  it 
does  not  admit  that,  if  the  latter  adoption 
fails,  die  other  is  necessarily  valid. 

Their  Lordships  cannot  apply  to  the  plead- 
ings in  these  Courts  the  strict  rule  that 
averments  not  traversed  must  be  taken  to  be 
admitted  ;  and  they  are  not  prepared  l#  say 
that  the  answer  contains  an  admission  which, 
even  as  between  the  plaintiff  and  Huro- 
monee, would  have  dispensed  with  the  neces- 
sity of  proving  the  instrument.  But  when 
the  case  was  heard,  the  issue  was  no  longer 
one  between  the  plaintiff  and  Huromonee. 
She  was  dead,  and  Grish  Chunder  has  been 
admitted  as  a  defendant  on  the  record.  He 
did  not  come  in  as  the  heir  of  Huromonee, 
for,  if  he  were  duly  adopted,  his  title  was 
paramount  to  hers.  He  would  not  then 
have  been  bound  by  her  admissions  of  an  in- 
strument (even  had  they  been  more  unequi- 
vocal than  they  are),  the  execution  of  which 
had  been  formally  made  one  of  the  issues  in 
tho^suit*  Their  Lordships,  therefore,  can 
see  no  ground  for  disturbing  the  decree  of 
the  Principal  Sudder  Ameen. 

The  next  question  is,  whether  any  case 
has  been  made  for  reversing  or  varying  the 
decree  of  the  Sudder  Dewanny  Adawlut  ?  It 
has  been  argued  that  the  substitution  of  the 
appellant  .for  Bhairub  Chunder,  which  made 
her  both  plaindff  and  defendant  in  the  suit, 
was  grossly  irregular.  It  may  have  been  so, 
but  it  was  an  irregularity  of  her  own  seek- 
ing. If  she  had  not  taken  up  the  appeal, 
it  must  either  have  been  prosecuted  by  the 
well-wisher  and  next  friend  of  the  deceased 
infant  (if  the  forms  of  the  Courts  permitted 
this),  or  abandoned  by  him.  Their  Lord- 
ships must  assume  that  the  decree  of  the 
\  Zillah  Court,  which  they  think  to  be  correct, 
would,  in  either  case,  have  stood.  The  appel- 
►  lant  on  her  own  application  has  been  allowed, 
^  perhaps  irregularly,  to  contest  the  correct- 
ness of  that  decree.  She  has  done  so  unsuc- 
cessfully, and  it  is  but  fair  that  she  should 
be  left  to  pay  the  costs  of  the  proceed- 
ings. 

The  appellant  is  now  entitled,  as  a  Hindoo 
female  heiress,  to  the  whole  estate ;  if  she 
makes  any  further  adoption,  the  validity  of 
that  adoption  will  be  probably  tried  between 
the  party  adopted,  and  those  who  will  be  the 
heirs  of -her  husband  on  her  death.  In  any 
such  suit,  it  is  difficult  to  see  how  these  de- 
crees can  be  admitted  as  evidence  for  the 
purpose  of  showing  the  invalidity  of  the  in- 
s  trument  of  adoption. 


At  any  rate,  their  Lordships  ^hink  it  would 
be  objectionable  to  disturb  or  vary  decrees 
properly  made  by  the  Zillah  and  Sudder 
Courts  in  this  suit,  for  the  mere  purpose  of 
guarding  against  the  possible  error  of  some 
other  tribunal  in  some  future  suit,  and  the 
only  order  which  they  can  recommend  Her 
Majesty  to  make  on  this  appeal  is,  that  it  be 
dismissed. 


The  27th  April  1863. 

Present : 

Lord  Justice  KnigJit  Brttce,  Lord  Justice 
Turner,  Sir  J,  T.  Coleridge,  Sir  Z.  Peel, 
and  Sir  J,  W.  Colvile. 

Privilege  of  administering  Purohitam  to  Pil* 
grims  resorting  to  Kamaswaram. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut 

at  Madras. 

Ramasawmy  Aiyan  and  others 

versus 
Venkata  Achari  and  others. 

Suit  for  the  exclusive  ri^ht  ii>  the  privilege  of  ad- 
ministering- Purohitam  to  pilgrims  resorting  to  Rama- 
swaram.  As  the  privilege  claimed  was  admitted  to  be 
capable  of  alienation  or  delegation,  it  was  held  that  texts, 
to  the  effect  that  the  efficacy  of  the  right  depended  on 
the  character  of  the  ministering:  priest,  necessarily  lost 
their  value;  and  that  the  principle  of  alienation  or  de- 
legation greatly  increased  the  difficulty  of  proving  the 
continued  enjoyment  of  the  privilege,  supposing  that  it 
ever  existed.  The  Privy  Council  observea  that  functions 
inseparably  annexed  by  the  authority  of  sacred  books  to 
a  particular  order  of  men  will  be  recognized,  preserv- 
ed, and  perpetuated  by  the  religious  sentiment  of  suc- 
ceeding generations ;  but  that  the  privilege  of  exer- 
cising tnese  functions,  when  alienable  for  money,  ceases 
to  be  the  subject  of  religious  sentiment,  and  becomes 
a  mere  proprietary  right;  and  that  every  long-con- 
tinued enjoyment  of  the  privilege  by  others  is  of  course 
capable,  bemg  ascribed  to  a  presumed  grant  or  alienation 
of  which  the  direct  evidence  is  lost. 

On  the  merits,  the  appellants  were  held  to  have  failed 
to  support  their  claim  oy  any  sufficient  evidence. 

The  subject  of  litigation  in  this  case  is 
the  right  of  administering  what  is  called 
Purohitam  to  seventeen  classes  or  castes  of 
the  numerous  pilgrims  who  resort  to  the 
great  Pagoda  and  other  temples  In  the  Island 
of  Ramaswaram. 

The  appellants,  the  plaintiffs  in  this  suit, 
sue,  and  the  respondents  are  sued,  as  re- 
presentatives of  the  bodies  to  which  they 
respectively  belong.  Whilst,  however,  the 
respondents  are  all  members  of  an  homo- 
geneous class,  described  indifierently  as 
Tadwadi  and  Telega  Brahmins,  or  as  Pari- 
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shai  Shatters,  resident  in  and  about  Rama- 
swaram  ;  the  appellants  are  some  of  them 
Arya  Brahmins,  and  others  Gurukals  ;  the 
differences  between  these  two  latter  classes, 
their  rights,  and  privileges  being  some  of  the 
matters  involved  in  the  question  at  issue  in 
this  suit. 

The  case  put  forward  by  the  appellants 
is  shortly  this.  They  assert  that,  ever  since 
the  first  foundation  of  the  Pagoda,  an  event 
which  they  ascribe  to  a  very  remote  age,  the 
Arya  Brahmins  possessed  the  privilege,  and 
that  an  exclusive  privilege,  of  administering 
Parohitara  to  all  classes  of  pilgrims  resorting 
to  Ramaswaram.  They  treat,  however,  this 
privilege  as  alienable,  or  at  least  capable  of 
delegation;  and  state  that,  by  an  instrument 
bearing  a  date  which  it  is  now  agreed  cor- 
responds with  A.  D.  1675,  ^^®  ^**y^  Brah- 
mins have,  in  consideration  of  an  annual 
payment  of  50  pons,  transferred  to  a  com- 
munity called  the  Adhyena  Bhatters  the 
privilege  of  administering  Purohitamto  seven 
specified  classes  of  pilgrims;  and  in  some 
way  or  another,  and  at  some  uncertain  but 
distant  date,  have  conferred  the  same  pri- 
vilege over  ten  other  classes  of  pilgrims  upon 
the  community  of  the  Gurukals.  They  fur- 
ther state  that  the  Gurukals  again  transferred 
the  privilege,  as  to  six  of  those  ten  classes,  to 
the  body  represented  by  the  respondents, 
which  it  will  be  convenient  to  distinguish  as 
Parishai  Bhatters,  on  the  condition  that  the 
latter  would  account  to  them  for  20  per  cent. 
of  the  emoluments  derived  from  the  exercise 
of  the  right ;  that  a  dispute  having  arisen 
between  these  two  last-named  bodies,  an 
arbitration  look  place  A.  D.  1726,  which  re- 
sulted in  the  execution  of  the  instrument 
set  forth  as  Exhibit  E.,  or  No.  4i>  at  page  29 
of  the  Appendix ;  and  that,  difficulties  having 
subsequently  occurred  in  carrying  that  ar- 
rangement into  effect,  the  payment  of  20 
per  cent,  on  the  collections  was  commut- 
ed for  a  fixed  annuity  of  100  pons,  which,  by 
the  instrument  F.,  or  No.  43  (set  forth  at 
page  30  of  the  Appendix),  the  Parishai 
Bhatters,  scftne  time  about  A.  D.  1762,  agreed 
to  pay,  and  did,  in  fact, pay  up  to  the  year  1825 
to  the  Gurukals.  The  appellants'  plaint, 
after  stating  these  facts,  notices  the  proceed- 
ings in  a  suit  (No.  232  of  1826)  in  the 
Moonsiff's  Court,  the  effect  of  which  their 
Lordships  will  consider  when  they  come  to 
deal  with  the  evidence.  It  also  states  the 
effect  of  a  copper-plate  deed  (No.  74  at 
page  57  of  the  Appendix),  by  which,  in  A.  D. 
1 7 14,  the  then  zemindar  of  Ramnad  granted 
certain  dues  payable  to  him  by  the  Parishai 


Bhatters,  and  amounting  to  90  pons,  to 
particular  goddess  in  the  Pagoda  on  ac( 
of  the  Friday  services.     It  also  states  somj 
proceedings  before   the   L'ollector  in  1831 
when  that  officer  endeavoured  to  compoa 
the  strife  which  had  long  existed  bet 
these  rival  sects  of  Brahmins,  by  an  ordc 
which,   as   appears    from  the    order  itsell 
No.*8o,  at  page  62  of  the  Appendix,  affirmed 
the   rights  of  the  Parishai  Bhatters  to  ad^! 
minister  Purohitam   to    twenty-one  classed* 
of  pilgrims,  subject  to  the  payment  into  tht^ 
Pagoda  of  190  pons  annually,  being  the  90! 
pons  for  the  Friday  services,  and  the  i( 
pons  payable  to  the  Gurukals.     This  ord( 
assumed    that   the   right    of    the    Paris! 
Bhatters  as  to  seventeen  of  these  classes 
not  in  dispute,  and  it  left  either  party,  f] 
dissatisfied   with   it,   to    bring  a  civil  suit 
The  plaint  then  shortly  notices  the  proceed?! 
ings  in  a  suit  of  1835,  which  was  brought  bf 
some  of  the  Arya  Brahmins  against  some  i 
the  Parishai  Bhatters  in  respect  of  tvo  d 
the  classes  comprised  in  the  Collector's  order, 
and  was  dismissed  by  a  decree  of  tHe  Ztllah 
Judge,   dated  the    27th   of   June   1840;! 
decree  confirmed  on  appeal  by  the  Provin- 
cial Court  on  the  28th  of  December  1841. 
It  then  explains  that  the  claim  in  the  p^^ 
sent  suit    is   limited    to    seventeen  of  the 
twenty-one  classes  comprised  in  the  Collec- 
tor's order,  because  the  remaining  four  be- 
long to   the  Adhyena    Bhatters   under  tbc 
deed  of  169^  ;  and,  further,  that,  whilst  lie 
claim  as  to  eleven  of  the  seventeen  classes  is 
general,  as  to  the  remaining  six,  which  were 
the  subject  of  the  instruments  of  1726  and 
1762,  it  is  limited  to  the  enforcement  of  the 
rights  of  the    Gurukals    under    the  latest 
of  these  documents.    The  particular  relief 
prayed   is  a    decree    for    the   payment  of 
Rs.  2,916-10-8,  being  the  arrears  for  tvcntj- 
three  years  of   the    annuity    of  ic»  pons 
payable  to  the  Gurukals  in  respect  of  the 
six  classes  of  4,4CX)  rupees  by  way  of  dam- 
ages incurred  in  respect  of  the  other  eleven 
classes;  for  a  declaration  that  the  Parohita 
Mirassi  of  the  eleven  classes  is  henceforth  to 
be  enjoyed   by  the   Ar}a    Brahmins  with- 
out the  interference  of  the   Parishai  Bhat- 
ters;  and   for  an  order    that   the  Pmsbai 
Bhatters  do  regularly  pay  the  100  pons  to  the 
appellants  and   other  Aiyas  and  the  Gu- 
rukals, or  otherwise  that  the  Mirassi  as  to 
these  classes  also  is  to  be  enjoyed  by  the 
appellants  and  other  members  of  the  Afja 
Mahajanum  and  the  community  of  the  Gs- 
rukals,  without  the  interference  of  the  Pan- 
shai  Bhatters. 
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1'he  case  set  up  by  the  respondents  in  op- 
position   to   that   of    the   appellants   is  that 
their  ancestors  were  established  in  the  place  or 
neighbourhood,  and  invested  with  the  privi- 
lege    of    administering    Purohi^am    10    pil- 
gfrims  resorting  to  Ramaswaram,  by  a  certain 
Rajah,    about   1,000    years   ago;   that   they 
afterwards,   from  generation   to    generation, 
enjoyed  this  privilege  and  the  emolum#nts 
resulting  from  its  exercise,  and  so  acquired 
the   title  of  Parishai   Bhatters  ;  that  the  ze- 
inindars  of  Ramnad  imposed  an  annual  tax 
upon  them  of  160  pons  payable  out  of  their 
reccipis,  which  they  continued  to  pay  until 
the    time  of  one   Vijaya   Raghundha,   who 
granted  lOo  out  of  the  160  pons  to  the  com- 
munity of  ihe  Gurukals-on  their  complaint 
of  having  no  income  in  the  Pagoda,  and  af- 
terwards   granted    the    remaining   60,   with 
some   other   dues  payable  by   the  Parishai 
Bhatters   (making  90  pons  in  all),  for  the 
Fridav  services  of  liie  Pai^oda. 

They  treat  the  latter  grants  as  made  by  the 
copper-plate  deed  of  1714  ;  do  not  show  in 
wha^  precise  form  or  by  what  instrument  the 
first  WHS  made  ;   and  assert  that  after  1714 
the  whole  of  the  190  pons  was  paid  into  the 
Pagoda.     They  state  that  in  1827  there  was 
an  attempt  to   settle   the   disputes   between 
their  community  and  that  of  the  Arya  Brah- 
mins by  a  native  punchayet  (the  failure   of 
which  is  much  to  be  regretted) ;  that  after- 
wards, in  the  course  of  an  enquiry  before  the 
Sub-Collector,  the  Ar}'as  admitted  that,  in 
respect  of  seventeen  classes,  there  was  no 
dispute  as  to  the  right  of  the  Parishai  Bhat- 
ters,    and    that    the     Collector's    order    of 
1835  was  made  on  that  admission.     They 
further  insist  strongly  upon  the  decrees  in 
the  suit  of  1835  as  a  bar  to  the  present  suit, 
which  ihcv  also  contend   is  barred  bv  the 
Regulation  of  Limitation. 

The  issues  settled  in  this  suit  (see  Appen- 
►    dix,  p.   24)  threw  upon  the  appellants  the 
^    burthen  of  proving,  first,  the  hereditary  and 
exclusive    right   of  the    Arya   Brahmins   to 
administer  Purohitam  to  all  castes  of  people 
frequenting  Ramaswaram  as   pilgrims,  and 
their  ancestors  enjoyment  accordingly  ;  se- 
condly, the  grant,  as  alleged  by  way  of  dow- 
ry, of  the  ten  castes  to  the  Gurukals,  and 
that  the  Parishai  Bhatters  had  since  rented 
from  the   Gurukals   six   of   the   ten   castes, 
undertaking    to    pay    them    annually    two- 
tenths  of   the  emoluments  under  a  written 
document  which  had  been  acted  upon  ;  third- 
/r,  that  under  another  document  this  liability 


paid  up  to  1825  ;  z\\^,  fourthly,  that  the  de- 
fenders had  taken  illegal  possession  of 
the  eleven  other  castes ;  and  that  with  the 
exception  of  these  and  the  castes  held  by 
the  Adyhena  Bhatters  all  other  castes  were 
enjoyed  by  the  Arya  Brahmins.  The  issues 
which  the  respondents  were  called  upon 
to  prove  were,  1st,  the  alleged  right  of  .the 
Parishai  Bhatters  to  perform  Purohitam  to 
all  castes  ;  that  the  Arya  Brahmins  had  no  title 
thereto,  and  had  come  to  Ramaswaram  since 
a  particular  date;  2nd,  that  they  had  origi- 
nally paid  an  annual  tax  of  100  pons  to 
the  zemindar,  and  subsequently,  with  his 
consent,  paid  the  100  pons  annually  to  the 
Gurukals  for  their  maintenance. 

The  suit  was  first  heard  by  the  Judge  of 
the  Subordinate  Court  of  Madura,  who,  on 
the  i9ih  of  February  1855,  made  a  decree 
in  favor  of  the  appellants.     From  this  there 
was  an  appeal  to  the  Civil  Court  of  Madura, 
and  the  Judge  of  that  Court,  on  the  ist  of 
August    1857,    reversed   the   decree    below, 
and  dismissed  the  suit  on  the  ground  that 
the  appellants  had  failed  to  prove  the  ex- 
clusive  right  which  they  claimed  ;   but  di- 
rected  each   party   to  pay   their  own  costs. 
A  special  appeal  was  then  preferred  to  the 
Sudder  Dewanny  Adawlut  of  Madras.    The 
Court,  on  the  13th  of  December  1858,  dis- 
missed the  appellant's  suit  with  costs,  on  the 
ground  that  their  claim  was  barred  by  the 
Regulation  of  Limitation,  the  only  question 
which  it  allowed  to  be  argued  before  it. 

The  present  appeal  is  general.  It  had 
been  very  fully  and  ably  argued  before  this 
committee,  both  upon  the  merits  of  the  case, 
and  also  upon  the  question  whether  the  suit 
is  effectually  barred,  either  by  the  decrees 
in  the  former  suit  of  1835,  or  by  lapse  of 
time  under  the  Regulation  of  Limitation. 

Their  Ix>rdships  propose,  in  the  first  in- 
stance, to  deal  with  the  merits  of  the  case. 

The  first  observation  that  arises  is  that 
the  existence  or  non-existence  of  the  origi- 
nal and  exclusive  right  to  administer  Purohi- 
tam to  all  classes  of  pilgrims,  which  is 
claimed  by  the  Arya  Brahmins,  is  an  issue 
which  goes  to  the  whole  case.  It  is  true 
that  that  part  of  the  claim  which  consists  of 
the  arrears  of  the  annual  payment  of  100 
pons,  under  the  instrument  of  1762,  is  found- 
ed upon  contract.  But  the  contract  is  one 
between  the  Parishai  Brahmins  and  the  Guru- 
kals, and  it  is  difficult  to  see  how  the  ap- 
pellants, suing  on  behalf  of  the  commu- 
nity of  Arya  Brahmins,  can  establish  any 


had  been  commuted  for  an  annual  payment  |  title  to  relief^  in  respect  of  this  part  of  the 
of  100  pons,  and  that  the  latter  had  been    case,  unless  they  prove  that  the  title  of  the 
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Gurukals  to  these  six  castes  was  derived,  as 
alleged  in  the  plaint,  from  the  earlier  and 
original  title  of  the  Arjas,  and  was  so  held 
by  the  Gurukals,  that  the  subsequent  dispo- 
sition of  ibe  castes  must  be  taken  to  have 
been  made  for  the  benefit  of  the  Arya  com- 
munity, as  well  as  for  that  of  the  Gurukals. 

What,  then,  are  the  proofs  adduced  in  sup- 
port of  this  first  and  principal  issue  ? 

The  earliest  in  date  consists  of  extracts 
from  one  of  the  Puranas.  These,  like  the 
statements  in  the  pleadings  of  the  appellants' 
case,  carr>-  us  far  beyond  the  bounds  of  legal 
or  historical  evidence.  But  it  is  argued, 
and  fairly  and  properly  argued,  that  these 
.ancient  books  may  legitimately  be  used  as 
evidence  that  a  certain  state  of  facts,  or  a 
certain  state  of  opinion,  existed  at  the  date 
of  their  compilation.  That  date  is  suflicient- 
ly  uncertain  ;  for  we  are  not  told  when  this 
particular  Purana  is  supposed  to  have  been 
written  ;  and  it  appears  from  the  writings 
of  eminent  Orientalists  that  the  period 
during  which  the  eighteen  recognized  Pura- 
nas were  composed  is  a  very  wide  one  ex- 
tending probably  from  the  eighth  to  the 
sixteenth  century. 

Evidence  of  the  appellants'  right,  dating 
even  from  the  latest  of  these  epochs,  would 
of  course  be  most  valuable.  Their  Lordships, 
however,  fail  to  find  in  the  extracts  before 
them  satisfactory  proof  that,  at  the  time  when 
this  Purana  was  compiled  (whenever  that 
may  have  been),  the  Arya  Brahmins  were  in 
the  enjoyment  of  the  peculiar  and  exclusive 
privilege  which  is  now  claimed  by  their  de- 
scendants. 

There  are  passages  which  show  that  a  com- 
munity known  as  Arya  Brahmins  then  exist- 
ed at  Ramaswaram,  and  embody  the  legends 
concerning  the  miraculous  origin  of  their  an- 
cestors, and  their  migration,  at  the  summons 
of  Rama,  to  the  southern  coast  from  their 
native   seat  in   Oudh.     Other  passages  un- 
doubtedly recommend   in   strong  terms  the 
ministrations    of   the   Arva    Brahmins,    and 
imply   that   the   full   spiritual   benefits  of  a 
pilgrimage  are  not  to  be  obtained   without 
them.     But  these  do  not  lead  with  any  cer- 
tainty to  the  conclusion  that,  even  at  that  dis- 
tant period,  all  the  pilorims  to  Ramaswaram 
in  fact  resorted  to  the  Aryas  or   Purohitam, 
or  were  under  a  positive  and  well-recognised 
obligation  to  do  so.     The  very  mode  in  which 
the  peculiar  efficacy  of  the  ministrations  of 
the  Aryas  is  pressed   leads  to  the  inference 
that  even  then  there   was  some   variety   of 
practice  and  opinion  in  this  matter.     Part  of 
the  Purana,  cited  at  page  102  of  the  Appen- 


dix, is  in  the  shape  of  a  dialogue,  wherein oee 
of  the  interlocutors  begins  by  expresang  his 
doubts  whether  puja  should  be  offered  lhroo|Ji 
the    instrumentality  of    the    Aryas,    doote 
which   are   of   course    ultimately    remorei 
Taking  the  authority  of  these  texts  at  the  higfc- 
est — and  it  must  be  remembered  ihai  there 
is  little  or  no  evidence  as  to  their  authority 
— tl*eir  Ix)rdships  cannot  find  that  they  do 
more  than  enjoin  upon  pilgrims,  who  wish  to 
have  the  fullest  spiritual  benefit  of  their  pil- 
grimage, the  duty  and  necessity  of  resorting 
to  the  Aryas  for  their  offices.     They  do  not 
show  that  the  duty  was  universally  recognii- 
ed  as  imperative,  or  that  the  enjoyment  of  the 
privilege,  as  it  then  existed,  was  exclusive. 

Again,  the  value  of  the  texts,  such  as^ 
is,  as  evidence  in  support  of  the  appellants 
title,  is,  in  their  Ix)rdships'  opinion,  muchd> 
minished  by  the  consideration  that  the  pr- 
vilege  now  claimed  is  admitted  to  becapabk 
of  alienation  or  delegation.     They  would  be 
of  far  more  weight    if  the  case  made  weft 
that,  by  positive  ordinance  or  by  tradiiionay 
usage,  the  privilege  of  administering  ctM 
religious  rites  had  become  vested  in  a  pah 
ticular  class  of  priests,  so  that,   in  thecae- 
templation  of  all  faithful  Hindoos,  the  effio^ 
of  the  rite  must  for  all  time  depend  qa^ 
s fains  or  character  of  the  minist'rant.    ^^"b* 
the  principal  of  alienation  or  delegation  ii 
admitted,  texts  to  the  effect  that  the  efficity 
of  th^  rite  depends  on  the  character  of  tbe 
ministering    priest     necessarily     lose    iheir 
force. 

Moreover,  this  quality  of  the  privilege 
must  greatly  increase  the  difficulty  oi  pw^* 
ing  its  continued  enjoyment,  supposing  that 
it  ever  existed.  Functions  inseparably  ao- 
nexed  by  the  authority  of  sacred  books  to  1 
particular  order  of  men  will  be  recognized, 
preserved,  and  perpetuated  by  the  religious 
sentiment  of  succeeding  generations.  Bitf 
the  privilege  of  exercising  these  functor 
when  alienable  for  money,  ceases  to  be  the 
subject  of  religious  sentiment,  and  becomes 
a  mere  proprietary  right ;  and"  ever}'  long- 
continued  enjoyment  of  the  privilege  by 
others  is  of  course  capable  of  being  ascnW 
to  a  presumed  grant  or  alienation  of  wl^'^ 
the  direct  evidence  is  lost. 

That  the  present  claim  of  the  appetoo 
is  not  supported  by  any  general  religiota 
feeling  or  conviction  on  the  pan  of  ih^  ^^JJ* 
doos,  whether  founded  on  the  texts  of  tW 
Puranas,  or  independent  of  them,  rnzfoc 
inferred  from  the  very  nature  of  the  uis* 
putes  which  have  continued  for  so  m*"^ 
years.     It   is   clear  that,   during  that  W 
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I^eriod,  there  has  been  great  diversity  of  prac- 
tice and  opinion  amongst  those  who  resort  to 
the  Pagoda;  that  out  of  the  vast  concourse 
of   pilgrims  from  all  parts  of  the  Dekhan, 
if  not  of  India,  some  have  sought  for  Puro- 
liitam  at  the  hands  of  the  Aryas ;  others  at 
the  hands  of  the  Parishai  Bhalters,  others, 
again,  at  the  hands  of  the  Adhyena  ^hat- 
ters; probably  as  ihey  have  been  moved  by 
considerations  of  race,  language,  district,  or 
caste.     But  we   have   more   particular   evi- 
dence upon  this  point  in  the  Sreemokum  of 
Sunkar  Acharyar,   which   was  produced   in 
evidence  in  the  suit  of  1835,  and  is  referred 
to  in  the  pleadings  of  this  suit.     The  docu- 
ment was  in  the  nature  of  a  certificate  from 
•   a  person  described  as  the  High  Priest  of  all 
the  Hindoos  of  the  South  of  India,  and  was 
strongly  adverse  to  the  claim  of  the  Aryas. 
Mr.  Elliot,  who,  as  Judge  of  first  instance, 
decided  the  suit  of  1835,  felt  it  to  be  of  suffi- 
cient weight  to  relieve  him  from  the  neces- 
sity of  pursuing  the  enquiries  which  he  had 
directec^through  pundits  touching  the  author- 
ity  of  the   texts   from    the    Puranas.     The 
appellants    themselves,    in   their   pleadings, 
seem  to  admit  the  general  authority  of  Sun- 
kar Acharyar,  but  endeavour  to  take  off  the 
effect  of  his  certificate  by  telling  a  not  very 
credible  story  of  his  having  given  it  when 
in  a  fit  of  irritation  against  the  Aryas.     They 
have  also  produced,  by  way  of  answer  10  it, 
the  Exhibits  Nos.  28  and  30,  at  pages  26  and 
27   of  the   Appendix.     It   is   sufllicient,    on 
this  part  of  the  case,  to  observe   that   the 
effect  of  these  conflicting  documents  is  at 
most  to  leave  the  question  in   doubt,   and 
that  the  appellants  cannot  adduce,  in  sup- 
port of  this  claim,  anything  like  a  clear  con- 
currence of  opinion  upon  the  part  of  those 
who  may  be  supposed  to  be  at  the  present 
time   authoritative   expounders  of  the  cere- 
monial and  law  usages  of  the  Hindoo  religion. 
^         We  now  proceed  to  consider  the  effect  of 
1^     the  other  documentary  evidence. 

The  documents  which  purport  to  be  the 
earliest  in  date,  except  the  Puranas,  are — the 
Deed  D,  No.  40,  said  to  have  been  executed  to 
the  Ar)'as  in  A.  D.  1675,  by  the  Adhyena 
Bhatters  ;  the  copper-plate  deed  produced 
by  the  respondents,  dated  1714  ;  the  Deed 
E,  No.  41,  said  to  have  been  executed  by 
some  on  behalf  of  all  the  Parishai  Bhatters 
to  the  Gurukals  in  1726  ;  and  the  subse- 
quent Agreement  F,  No.  43,  between  the 
various  parties,  which  purports  to  have  been 
executed  in  1762. 

The  first  of  these  can  at  most  prove  that 
the  Adhyena  Shatters^  who  are  not  parlies 


to  this  suit,  claim  under  a  deed,  purporting 
to  be  of  considerable  antiquity,  the  right  of 
administering  Purohitam  to  seven  classes 
of  pilgrims,  other  than  the  classes  which 
are  the  subject  of  this  litigation,  under  a 
title  derived  from  the  Aryas.  The  Adhyena 
Bhatters  are  said  to  have  been  since  dis- 
possessed of  four  of  these  seven  classes  by 
the  Parishai  Bhatters.  But.  whatever  may 
be  the  merits  of  that  dispute,  they  are  not 
in  question  in  this  suit.  This  deed  can 
prove  nothing  here,  except  that  in  1675  the 
Aryas  claimed  the  right  of  disposing  of  the 
privilege  »as  to  these  particular  classes  of 
pilgrims,  and  that  the  Adhyena  Bhatters  then  • 
admitted  their  title. 

The  effect  of  the  Deeds  E  and  F  (if  any) 
upon  the  issue  which  we  arc  now  consider- 
ing, viz.,  the  original  and  exclusive  right  of 
the  Arya  Brahmins  to  administer  Purohitam, 
is  limited  to  the  six  classes  of  pilgrims,  which 
are  the  subject  of  these  instruments.  They 
do  not  touch  the  eleven  other  classes  that  are 
in  question  in  this  suit. 

Their  genuineness  is  questioned  by  the 
respondents,  who  give  an  account  of  the 
origin  of  the  payment  of  100  pons  that  is 
inconsistent  with  them.  It  has  been  argued 
that  suspicion  is  cast  upon  them  by  the  cir- 
cumstance that  no  mention  is  made  of  them 
in  the  proceedings  in  the  suit  between  the 
Gurukals  and  the  Aryas  in  1807,  although 
the  Parishai  Bhatters  are  there  stated  to 
possess  the  privilege  of  administering  Puro- 
hitam to  these  six  classes,  and  to  be  subject 
to  the  duty  of  paying  100  pons  annually 
to  the  Gurukals,  and  that  nothing  was 
heard  of  them  until  the  suit  of  1862.  It 
has  been  further  argued  that  there  is  no 
proof  of  the  custody  whence  they  came,  or 
other  evidence  to  support  them.  Notwith- 
standing these  arguments,  their  Lordships 
arc  disposed  to  deal  with  the  case  as  if  both 
these  deeds,  as  well  as  the  copper-plate 
deed  of  1714,  were  genuine,  they  think 
the  two  former  may  well  stand  with  the 
latter. 

The  copper-plate  deed  is  upon  the  face 
of  it  nothing  but  the  grant  of  certain 
subjects  in  favor  of  the  goddess  named  in 
the  heading  of  it,  "  on  account  of  the  Friday 
services."  The  annual  payment  of  the 
Parishai  Bhatters  on  this  account  appears 
on  the  whole  evidence  to  be  limited  to  90 
pons.  This  instrument,  therefore,  proves 
nothing  as  to  the  annual  payment  of  100 
pons  to  the  Gurukals,  or  its  origin.  It 
undoubtedly  proves  that,  in  A.  D.  1714,  the 
body  which  the  respondents  represent  was 


26 


Privy 


THE   WEEKLY   REPORTER. 


Council. 


[Vol.  11 


known  as  *'  Parishai  Bhatters,"  a  title  which 
implies  some  connection  with  pilgrims,  and 
that,   as   such,    they   carried  on  a  business 
which  may  reasonably  be  inferred  to  have 
been  the  administration  of  Purohitam  to  some 
classes    of  pilgrims.     And,    even    if    it    be 
assumed  that  those  classes  of  pilgrims  in- 
cluded the   six  which  are  specified  in  the 
Deeds   E   and    F,    that   hypothesis   is    not 
necessarily    inconsistent    with   these    deeds, 
for  the  earlier  Deed  E  does  not  purport  to 
be  the  original  grant  of  these  classes,  or  to 
show  how  the  administration  of  Purohitam 
to   them   by   the    Parishai    Shatters    began. 
It  recites  the  existence  of  a  dispute  between 
the    Parishai    Shatters    and    the    Gurukals 
touching   the   administration   of   Purohitam 
(a  dispute  which  may  have   been   of   long 
standing),  an  appeal  to  the  zemindar,  a  re- 
ference to  arbitration,  and  an  award  which, 
whilst  it  left  the  administration  of  the  rite 
to  the  six  classes  with  the  Parishai  Shatters, 
imposed  upon  them  the  duty  of  paying  20 
per  cent,  on  their  receipts  to  the  Gurukals. 
The  two  Deeds,  E  and  F,  therefore,  are  not 
inconsistent    with    the    copper-plate    deed 
which  the  respondents  may  be  taken  to  have 
proved,  though   they   are   inconsistent   with 
their  allegations  touching  the  origin  of  the 
payments  of  100  pons,  which  they  have  failed 
to  prove.     From  the  three  documents  taken 
together,   it  follows  that,  before    1726,  and 
possibly  before  17 14,  the  Parishai  Shatters 
were   in   the   exercise  of  the  functions  in- 
volved  in  the  administration  of  Purohitam 
to  some  classes  of  pilgrims,  including,  or 
at   least  extending  to,    the    six    classes   of 
pilgrims,     which     were     the     subject     of 
the   agreement  of    1726;   but   the   material 
question,   with  reference   to  the  issue  now 
under  consideration,  is  to  what  extent  that 
arrangement   with   the   Gurukals,    and    the 
description    of    the    Gurukals    in    the   two 
deeds  as  ."forming  the  Arya  Mahajanum," 
or   "  a   part  of   the  Arya  Mahajanum,"  or 
"composed     of     Arya     Mahajanum,"     in- 
volve any  admission  or  proof  of  the  general 
title  set  up  by  the  appellanis. 

The  answer  to  this  question  will  be  best 
supplied  by  a  correct  definition  of  the  rela- 
tion in  which  the  Gurukals  stood  to  the 
Arya  Brahmins.  Their  Lordships  must  re- 
ject the  statement  upon  this  point,  which  is 
contained  in  the  fourth  paragraph  of  the 
appeal  petition  at  page  124  of  the  Appen- 
dix, as  inconsistent  with  others  made  by  the 
appellants  in  certain  stages  of  the  proceed- 
ings, and  with  the  evidence  in  the  cause. 
It  was,   in  fact,   almost  given  up  by  Mr. 


Rolt  in  his  reply,  and  treated  as  a  mere 
argument  of  the  appellants'  pleaders  in  an- 
swer to  an  objection  taken  by  the  Judge  id 
the  Court  below. 

The  most  credible  account  of  this  Gurakal 
community  is  probably  to  be  found  in  tbe 
proceedings  in  the  suit  of  1807  (the  piece 
of  evidence  that  is  next  in   order  of  datei? 
since  it  was  given  by  the   Gurukals  them- 
selves when  engaged  in  litigation  with  the 
Aiya  Brahmins,  and  was  then  admiued  by 
their  opponents  to  be  substantially  conect. 
From  that  it  would  appear  that  the  Gurukak 
were  Maharatta  Brahmins  invested  with  the 
office  of  performing  the  puja,   or  worship, 
in   the   interior  of  the   temples ;   that  the) 
were   appointed   by    the    Aryas,    and    were 
in  the  habit  of  marrying  the   daughters  of 
Aryas ;  that  the  office  of  Gurukals  was  not 
hereditary,   but  that,   on  the   death  of  any 
one  of  them,  another  Maharatta  Brahmin  wis 
appointed    in   his   place;   that    in  1807  tk 
community  of  Gurukals  were  in  the  rcceipJ 
of  the  100  pons  per  annum  from  ]he  Pari- 
shai Shatters,  and  of  fees  payable*  in  rcspcci 
of  other  classes  of  pilgrims,  by  whomsoever 
the   rite   of    Purohitam    was    administcnw/; 
that  the  net  emoluments  of  this  coramuaiQr 
were  divided  amongst  the  members  of  it,^ 
each  man's  share  again  apportioned  beiweo 
him  and  the  particular  Arya,  whose  daughiei 
he  might  have  married.     The  two  coramB- 
nities  were  therefore  distinct  bodies,  difi^«f' 
ing   in   race ;   and   this    very   suit  of  iSo' 
shows  that  they  might  have   different  ao'i 
conflicting    interests.     If    this    be    so,  ^^ 
description  of  the  Gurukals  as' "composing, 
or  "  composed  of,'  or  "  forming  part  of  ih^ 
Arya    Mahajanum,''    must    be    inaccarate. 
unless  these  words  imply  a  body  in  whidi 
the  communities,  though  distinct  for  soiot 
may  coalesce  for  other  purposes.    Such  an 
hypothesis  is  not  inconsistent  with  the  litenu 
meaning  of  the  words,  as  it  may  be  gathered  , 
from  '*  Wilson's  Dictionar>'." 

Again,  in  this  suit  of  1807,  the  Gumkalf 
seem  to  have  claimed  the  right  of  adminis- 
tering  Purohitam   to    the   six    and    certain 
other  classes   of  pilgrims  as  a  prescripuy* 
right,  without  admitting  any  earlier  title  m 
the   Aryas.     The   Aryas,    in    their   ansHVf. 
seem  to  set  up  a  joint  interest  in  the  eniolo- 
ments,    and    speak   of  a  compromise  ^^ 
arrangement    effected    by  deed,  bearing  * 
date   which   would   correspond  with  A*  ^* 
1745,  of  which  there  is  no  proof.    ^"^Jt 
fore  the  case  made  on  either  side  in  ^^  ^ 
of  1807  seems  to  be  hardly  consistent  j^^ 
that  made  in  the  present  suit  as  to  the  ^ 
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vation  of   the   Gurukals*   title  from  that  of 
the  Aryas.     And,  upon  this  part  of  the  case, 
it  appears  to  their  Lordships  that  it  would 
be  unsafe  to  infer  from  the  Deeds  E  and  F, 
or   from    any   evidence   that    has    yet    been 
considered,    either   that    the   Aryas   have   a 
common   interest   wiih  the  Gurukals  in  the 
annual  payment  of   loo  pons,  or  that  ^uch 
title  as  the  Gurukals  may  have  had  in  the 
six  classes  of  pilgrims  before  the  arrange- 
ment  of  1726  was  necessarily  derived  from 
the  original  and  exclusive  title  to  all  classes 
of  pilgrims  which  is  set  up  by  the  Aryas. 
This  view  of  the  case   is   in   some   degree 
confirmed  by  what  is  called  the  '*  Attachi," 
at  page  60  of  the  Appendix.     That  paper 
purports  to   be    a    representation    made    in 
March   1822,  when  the  Pagoda  was  under 
the  management  of  the  Government  officers, 
by   some  of   the   appellants,    to    the    effect 
that    the    Parishai    Bhatters    have    allowed 
the  payments  of  90  pons-  and    100  pons  to 
fall  into  arrear.     It  treats  the  whole  money 
as  payable  10  the   Pagoda,   and,   therefore, 
in  uie  existing  circumstances,  to  the  Circar 
or  Government,  but  describes  the  100  pons 
as  the  masadanum  for  the  Sabhayar  or  com- 
xnunity  of  Gurukals. 

The  rest  of  the  documentary  evidence 
may  be  reduced  to  three  heads :  the  proceed- 
ings in  the  Moonsiff' s  Court  in  1826 ;  the  pro- 
ceedings which  resulted  in  the  Collector's 
order  of  1835;  and  the  proceedings  in  the 
suit  of  1835. 

The  first  suit  was  brought  by  some  Pari- 
shai Bhatters  against  some  Aryas,  and  it  is 
said  to  have. been  collusive.  The  plaintiffs 
in  it  asserted  the  title  of  their  body  to  admi- 
nister Purohitam  to  twenty-four  classes  of 
pilgrims,  admitting  the  duty  of  paying  annu- 
ally 190  pons  to  the  Pagoda  and  the  com- 
munity of  Gurukals.  But  the  immediate 
subject  of  the  suit  was  the  alleged  in- 
vasion of  this  right  as  to  a  class  called 
^  '*  Sangita,"  which  is  one  of  those  that  were 
afterwards  awarded  by  the  Collector  to  the 
Aryas.  There  is  no  question  about  that  class 
in  this  suit.  Other  Arya  Brahmins  interven- 
ed by  petition,  and  set  up  their  general  title 
in  the  Moonsiff 's  Court.  The  Moonsiff  made 
a  decree  against  a  defendant  who  had  admit- 
ted (it  is  said  collusiveiy)  the  plaintiff's 
claim,  and  dismissed  the  suit  as  against  the 
other  defendants.  He  also  intimated  an 
opinion  that  the  suit,  if  properly  framed, 
would  have  been  brought  against  the  Arya 
Mahajaiium,  which  appeared  to  have  been 
in  the  enjoyment  of  the  Purohitam  of  the 
Sangita   class.    This   judgment   has    been 


treated  as  a  decision  in  favor  of  the  Arya 
Brahmins,  but  it  cannot  be  taken  for  more 
than  an  expression  of  opinion  that  they 
might  have  a  good  title  as  to  the  class  of 
which  they  appear  to  be  in  possession. 

The  chief  importance  of  the  proceedings 
which  ended  in  the  Collector's  order  con- 
sists in  the  admission  supposed  to  have  been 
made  before  Mr.  Paris,  a  subordinate  Collec- 
tor, in  the  course  of  a  local  enquiry  made 
by  him  in  1829.  It  is  contained  in  the 
Exhibit  No.  79,  at  page  62  of  the  Appendix. 
It  is  referred  to,  though  it  is  not  very  ac- 
curately described  by  the  Collector  in  Ex- 
hibit No.  80,  and  is  the  basis  of  his  order. 
It  was  produced  in  the  suit  of  1835,  and 
was  proved  to  the  satisfaction  of  Mr.  Elliot, 
the  Judge.  He  says  of  it  in  his  judgment : 
"  The  seristadar,  it  appears,  wrote  down  in 
the  presence  of  the  Sub-Collector  of  Madura, 
from  the  mouths  of  the  plaintiffs,  that  they 
had  no  dispute  respecting  seventeen  of  the 
twenty- five  castes,  but  only  for  the  remain- 
ing eight."  Mr.  Rolt  argued  strongly  upon 
the  improbability  of  the  Ar)'as  making  such 
an  admission  so  soon  after  the  decision  in 
the  Moonsiff's  Court.  It  does  not,  however, 
cover  this  Sangita  caste,  which  alone  was 
the  subject  of  the  suit  before  the  Moonsiff. 
And  the  improbability,  such  as  it  is,  seems 
to  their  Lordships  to  be  outweighed  by  the 
consideration  that  two  officers  with  local  ex- 
perience have,  whilst  the  facts  were  still 
recent,  treated  the  document  as  genuine,  and 
acted  upon  it.  It  is,  therefore,  difficult  to 
suppose  that  the  admission  was  not  made  by 
some  at  least  of  the  Arya  community,  and  it 
covers  fifteen  out  of  the  seventeen  classes 
that  are  the  subject  of  this  suit. 

The  decision  of  the  Collector  was  almost 
immediately  followed  by  the  suit  of  1835. 
The  original  plainliflFs  in  this  were,  four  only 
of  the  Arya  Brahmins.  Two  of  them  having 
died,  twenty  more  members  of  the  com- 
munity intervened  by  petition,  and  seems 
to  have  adopted  and  prosecuted  the  suit. 
Its  object  was  limited  to  the  enforcement 
of  the  alleged  rights  of  the  Arya  Brahmins 
as  to  two  only  of  the  classes  which  are  the 
subject  of  this  suit ;  but  the  original  title 
of  the  community  was  stated  in  terms  as  wide 
as  those  in  which  it  is  now  stated,  and  was 
distinctly  put  in  issue.  It  was,  moreover, 
supported  by  much  the  same  evidence  as 
that  which  has  been  adduced  in  this  suit. 
The  decision,  however,  of  the  Zillah  Judge, 
confirmed  on  appeal  by  the  Provincial  Court, 
was  that  the  title  was  not  made  out,  and  the 
suit  was  accordingly  dismissed. 
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Their  Lordships  may  dismiss  the  oral 
testimony  with  the  observation  that  it  is 
almost  necessarily  inconclusive.  The  ques- 
tion is  one  on  which  the  Hindoo  community 
has  for  many  years  been  divided.  P2ach 
witness,  as  a*  matter  of  course,  deposes  ac- 
cording to  the  practice,  opinions,  or  tradi- 
tions of  his  own  family.  Nor  will  proof 
of  acts  done  even  by  so  considerable  a  per- 
sonage as  Holkar  do  more  than  prove  the 
practice  or  opinion  of  a  particular  family  or 
individual. 

Upon  the  whole,  it  is  their  Lordships' 
opinion  that  the  evidence,  though  it  may 
establish  that  the  Arya  community  has  existed 
as  part,  and  a  principal  part,  of  the  hier- 
archy of  this  Pagoda  and  its  dependencies 
from  a  period  of  remote  antiquity,  and  that 
the  appellants  may  be  taken  to  be  the  actual 
representatives  of  that  community,  fails  to 
show,  either  by  documentary  proof  of  iis 
origin,  or  by  such  proof  of  long  and 
uninterrupted  usage  as  in  the  absence  of  a 
documentary  title  will  suffice  to  establish  a 
prescriptive  right,  the  existence  at  any  time 
of  the  original  and  exclusive  privilege  which 
the  appellants  have  made  the  foundation 
of  their  title.  It  also  fails  to  show  when 
and  how,  if  the  right  ever  existed,  its  en- 
joyment was  first  interrupted,  and  conse- 
quently leaves  it  uncertain,  whether  the 
interruption  was  caused  by  an  invasion  for 
which  there  is  now  a  remedy,  or  by  an 
actual  or  presumable  act  of  alienation.  It 
is  not  proved  that  the  appellants*  commu- 
nity was  at  any  particular  lime  in  the  actual 
enjoyment  of  the  privilege  of  administering 
Purohitam  to  eleven  out  of  the  seventeen 
classes  which  are  the  subject  of  this  suit ; 
whilst  there  is  evidence  that  the  Parishai 
Shatters  for  some  lime  anterior  to  1835 
were  in  the  undisputed  enjoyment  of  this 
privilege  as  to  nine  of  these  classes,  and 
exercised  it,  though  subject  to  dispute,  as 
to  the  remaining  two.  Nor  is  it  inconsistent 
with  the  evidence  in  the  cause  to  suppose 
that  this  state  of  things  may  have  existed 
in  or  before  the  year  1714.  And,  if  ihe 
evidence  as  to  the  remaining  six  classes 
shows  that  the  Parishai  Bhatters'  undisputed 
enjoyment  of  the  privilege  as  to  these 
six  classes  for  nearly  150  years  has  been 
subject  to  the  payment  of  the  100  pons, 
under  an  arrangement  which  implies  an 
acknowledgment  of  an  earlier  title  in  the 
Gurukals,  it  fails,  as  their  Lordships  have  al- 
ready observed,  to  establish  either  that  the 
Aryas  have  a  common  interest  with  the 
Gurukals  in  this  annual  payment,  or  that  the 


title  of  the  Gurukals  to  these  classes  vs 
necessarily  derived  from  the  still  earlier  ad 
more  general  title  of  the  Aryas  which  tlK 
appellants  assert. 

The  appellants,  therefore,  on  all  poiMi 
have  failed  to  relieve  themselves  of  ik 
burthen  which  the  necessities  of  their  cioc, 
ancj  the  particular  issues  directed  in  tac 
cause,  imposed  upon  them.  Nor  is  this 
failure  the  less  fatal  to  this  suit,  becanx 
the  respondents  may  also  have  failed  to 
show  that  they  had  any  exclusive  right  Id 
the  privilege  which  they  enjoy ;  or  because 
they  may  be  under  a  liability  to  the  Gurakak 
in  respect  of  the  annual  payment  of  icc 
pons,  which  may  be  capable  of  being  ca- 
forced  in  a  suit  properly  framed  for  tk 
purpose. 

Their  Lordships,  taking  this  view  of  k 
merits  of  the  case,  are  relieved  from  ik 
necessity  of  considering  whether  either  ik 
decrees  in  the  former  suit  of  1835,  or  ik 
Regulation  of  Limitation,  present  an  effec- 
tual bar  to  this  suit.  They  rest  jheir  de- 
cision on  the  ground  that  the  appcilb* 
have  failed  to  support  their  claim  by  air 
sufficient  evidence.  , 

Their  Lordships,  however,  are  of  opitf 
that  the  Sudder  Court  ought  not  to^ 
limited  the  argument  to  the  single  que^ 
of  limitation ;  and  that  it  ought  not  to  fei< 
thrown  on  the  appellants  the  whole  costs  i 
the  suit.  They  think  that  the  decree  i 
29th  June  1857,  sealed  and  signed  ci 
1st  August  in  that  year,  was  conttl 
in  the  direction  given  by  it  as  to  the  co* 
up  to  the  latter  date  ;  and  they  will,  therefoit, 
humbly  advise  Her  Majesty  that  the  decrtj 
of  the  Sudder  Court  ought  to  be  varied,  aw 
to  stand  and  be  simply  for  the  dismissal 
with  costs  of  the  appeal  to  that  Court ;  t» 
appellants,  however,  paying  the  costs  of  ihi* 
appeal. 


The  1st  July  1864. 

Present : 

LordKingsdown,  SirE.  Ryan,  Sir  J.  T,  Coif- 
ridge,  Sir  Z.  Peel,  and  Sir  J,  W.  CoIvtU- 

Evidence—Maps   drawn  for   one  purpose  «* 
admissible  in  suit  for  another  purpose. 

CTn  Appeal  from  the  Sudder  Dewanny  Ada^^*^ 

at  Calcutta, 

John  Kerr 
versus 
Nuzzur  Mahomed  and  Azeem  Serang- 
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The  ripfhts  of  property  as  between  two  parties  cannot 
e  affected  by  a  map  drawn  for  a  totally  different  purpose, 
nd  a  purpose  totally  irrelevant  to  the  subject  01  the  dis- 
ute  between  them. 

The^question  in  this  case  relates  to  a  cer- 
aTiTquantity  of  land  between  3,000  and  4,000 
►eegahs,  which  are  claimed  on  the  one  hand 
*y  the  appellant,  Mr.  Kerr,  and  on  the  other 
land  by  the  respondent,  Azeem  Serang.  • 

The  right  to  these  lands  depends  entirely 
ipon  the  boundaries  of  two  lots  of  land  in 
he  Sunderbunds,  which  were  granted,  in 
he  year  1829  or  1830,  by  the  (lovernment 
>f  Calcutta.  The  lots  are  conterminous. 
l>ne  was  granted  to  a  gentleman  of  the  name 
>f  Douglas,  and  now  belongs  to  the  respond- 
;nts.  The  other  belongs  to  Mr.  Kerr. 
Fhese  two  lots  are  each  bounded  on  the  east 
3y  a  stream  called  the  Poina  Khal,  on  the 
.vest  by  a  stream  called  the  Tumboolda  Khal, 
ind  the  line  where  they  join  (being  the 
southern  boundary  of  the  one,  and  the  norih- 
ern  boundary  of  the  other)  is  described  in 
one  of  the  pottahs  as  **  a  line  drawn  due  east 
and*west*frora  the  confluence  of  the  Aryhee 
Baukee  Khal,"  and,  in  the  other,  "  as  a  line 
drawn  from  the  Tumboolda  to  the  Poina, 
where  a  small  khal  issues." 

Now,  these  two  descriptions  taken  together 
ascertain  beyond  all  doubt  or  question  what 
is  the  true  boundary  of  these  lands.  P^ach 
description  says  that  it  is  to  be  a  line  from 
east  to  west  from  the  Tumboolda  Khal  to  the 
Poina  Khal ;  and  one  of  these  descriptions 
specifies  the  point  from  which  the  line  is  to  be 
taken  as  the  confluence  of  the  Aryhee  Baukee 
Khal. 

There  is  no  question  in  this  case  as  to  the 
point  where  the  Ar\'hee  Baukee  Khal  is ; 
and  all  the  different  maps  that  have  been 
drawn  correspond  in  that  particular,  and 
in  drawing  a  line  from  (he  Aryhee  Baukee 
Khal  to  the  opposite  stream  of  the  Poina 
Khal.  The  question  is,  in  what  way  that 
IS  to  be  drawn  ?  The  appellant  insists  that 
the  line  is  to  be  drawn,  not  due  east  and  west, 
but  to  the  north-east,  making  a  difference 
of  several  thousand  beegahs  of  land  in  favor 
of  the  one  or  to  the  prejudice  of  the  other 
lot. 

We  have  the  pottahs  before  us  under 
which  both  parties  claim,  which  state  that 
the  line  is  to  be  drawn  due  east  and  west. 

Two  maps,  one  by  Captain  Hodges,  and 
the  o'.her  by  Captain  Prinsep,  are  in  evi- 
dence ;  the  boundaries  are  marked  upon 
them,  and  they  entirely  correspond  wi.h  the 
description  in  the  two  pottahs,  as  a  line  drawn 
due  east  and  west  from  the  one  point  to  the 


other.  The  quantities  of  each  lot  are  stated 
in  the  maps,  one  as  8,900  beegahs,  and  the 
other  as  8,300  beegahs,  and  the  bounda- 
ries so  described  and  so  marked  upon  these 
maps  entirely  correspond  with  the  quantities 
thus  ascertained. 

It  is  a  matter  of  surprise  that  it  should  be 
possible  under  such  circumstances  that  any 
difficulty  could  arise,  or  that  the  Govern- 
ment could  have  been  induced  to  grant  a 
pottah  to  the  present  appellant,  claiming  un- 
der a  grant  of  8,300  beegahs,  of  no  less  than 
13,000  odd  beegahs:  those  13,000  beegahs, 
including  between  3,000  and  4,000  beegahs, 
belonging  to  the  respondents,  and  the  remain- 
der being  made  up  from  lands  belonging  to 
other  persons  not  represented  in  this  suit. 

When  we  come  to  look  into  the  case,  we 
find  how  this  ha3  happened.  It  turns  out 
that  in  1840  a  dispute  arose,  not  in  the  least 
with  respect  to  the  boundaries  of  Douglas's 
plot,  not  in  the  least  with  respect  to  the 
^undaries  of  Kerr's  plot,  but  with  respect  to 
4^  division  of  a  plot  of  land  lying  to  the 
south  of  Kerr's,  and  still  more  to  the  south 
of  Douglas's,  which  plot  belonged  to  certain 
co-parceners  or  tenants  in  common,  of  whom 
Mr.  Kerr  was  one. 

There  was  a  dispute  as  to  the  partition  of 
these  lands ;  and  upon  that  occasion  a  Mr. 
Turner,  a  Government  Surveyor,  was  called 
in  for  the  purpose  of  settling  that  dispute, 
not  for  the  purposes  of  settling  anything  as 
to  the  lots  of  Douglas's  or  Kerr's  land,  but 
to  settle  as  between  these  differing  co-ten- 
ants what  were  the  proper  limits  of  their 
respective  properties.  A  map  was  drawn 
otit  by  Mr.  Turner  upon  that  occasion,  and 
it  seeir.s  that  a  large  portion  of  land  to  the 
north,  which  included  Mr.  Kerr's  plot,  was 
described  in  that  map. 

Upon  looking  at  that  map  closely,  we  do 
not  see  that  it  professes  to  describe  the  north- 
ern boundary  cf  Kerr's  land,  but  whether  it 
intended  to  do  so  or  not  is  utterly  unimport- 
ant ;  it  was  not  the  subject  of  any  question 
or  dispute  for  the  settlement  of  which  Mr» 
Turner  had  been  employed. 

Some  time  after  this,  the  respondents 
obtained  a  grant  of  Douglas's  land,  which  had 
been  resumed  by  the  Government  in  conse- 
quence of  the  neglect  of  Douglas  to  cultivate 
it,  according  to  the  terms  of  the  pottah. 
Upon  this  occasion  a  survey  was  made  by 
Mr.  Mullins,  who  was  then  the  surveyor 
of  the  (iovernment,  for  the  purpose  of 
ascertaining  the  particulars  of  the  grant, 
and  Mr.  Mullins  made  his  report  to 
'  the  effect  that  Douglas's  grant,  described  as 
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No.  60  in  Ilodges's  map,  contained  8,900 
beegahs  of  land.  Some  lime  after  this,  it 
seems  that  Mr.  Kerr  disputed  the  boundaries 
of  Mr.  Douglas's  grant,  and  Mr.  Mullins 
was  called  upon  by  the  Government  to  draw 
a  map  determkiing  the  boundaries.  Instead 
of  doing  that,  he  took  Mr.  Turner's  map 
which  had  been  prepared  for  a  totally  differ- 
ent purpose,  and  made  a  copy  of  it,  without 
any  examination  whatever  into  the  subject 
of  his  own  part. 

In  185*,  a  new  grant  was  proposed  by  the 
Government  for  the  purpose  of  converting 
these  grants,  which  had  been  originally  made 
in  1829  or  1830  into  tenures  of  a  somewhat 
different  description.  Upon  that  occasion 
it  became  necessary  to  ascertain  what  quanti- 
ty of  land  had  been  brought  into  cultivation 
in  Mr.  Kerr's  lot,  and  upon  what  extent 
therefore  the  rent  was  to  be  calculated  ;  and 
Mr.  Mullins  was  called  upon  by  the  Govern- 
ment to  make  the  necessary  survey  and  re- 
turn. Mr.  Mullins,  it  seems,  was  a  son-in- 
law  of  Mr.  Kerr,  and  he  sent  in  to  the  Go- 
vernment a  copy  of  the  plan  which  he  had 
prepared  before  in  1851,  by  which  he  actu- 
ally made  out  that,  under  this  grant  of 
8,300  beegahs  of  land,  Mr.  Kerr  was  entitled 
to  13,640  beegahs,  Mr.  Kerr  not  even 
pretending  to  have  the  least  additional  title 
to  any  quantity  of  land  beyond  that  which 
he  held  under  his  original  pottah.  A  more 
scandalous  abuse  of  the  authority  placed  in 
the  hands  of  this  Surveyor  was  probably 
never  witnessed.  This  very  man,  who  had 
certified  8,900  beegahs  as  being  the  amount 
of  Douglas's  plot,  now  made  another  report, 
by  which  he  reduced  that  plot  to  5,000  odd 
beegahs  ;  the  8,300  which  had  been  granted 
to  Kerr,  his  father-in-law,  being  increased  to 
13,600  beegahs.  It  is  satisfactory  to  find 
that  this  gentleman  did  not  continue  long  in 
this  office  which  he  so  abused  ;  for  it  appears 
that  in  1852  he  was  removed  by  the  Govern- 
ment, the  Government  at  the  same  time 
expressing  its  regret  that  he  had  not  been  re- 
moved two  years  sooner. 

There  is,  therefore,  really  nothing  in  this 
case  upon  which  any  question  can  arise. 
We  have  the  original  grants,  with  the  clear 
and  precise  descriptions,  corresponding  with 
the  boundaries  and  the  quantities,  and  we 
have  the  maps  to  which  those  documents 
refer.  The  whole  difficulty  in  this  case 
has  resulted  from  that  improper  proceeding 
on  the  part  of  Mr.  Mullins  to  which  we 
have  referred. 

What  is  th«re  said  on  the  other  side  ? 
There  is  really  nothing.    It  is  said  that  the 


respondent  Azeem  Serang  was  a  servant 
of  Mr.  Kerr  at  the  time  when  that  map  of 
Mr.  Turner's  was  drawn.  Of  what  possible 
importance  can  that  be.^  He  assisted  Mr.  Tor- 
ner  under  the  directions  of  his  master.  Pro- 
bably he  knew  nothing  about  the  boundaiy. 
It  had  nothing  to  do  with  the  boundary  of 
Douglas's  property.  It  could  not  in  the  icast 
affect  the  rights  of  the  properly  as  between 
those  individuals.  That  map  was  drawn  for  a 
totally  different  purpose,  and  a  purpose  totaiir 
irrelevant  to  the  suljject  of  this  dispute. 

The  only  other  point  which  is  relied  upon 
is,  what  is  called  the  receipt  and  supposed 
acquiescence  on  the  part  of  the  respondents 
in  the  boundaries  subsequently  proposed  or 
settled  by  Mr.  Gomes,  another  Surveyf^r,  and 
which,  in  truth,  is  neither  more  nor  I6ss  than 
an    adoption    of   this   most    erroneous  and 
improper  map  which  had  been  prepared  Ir 
Mr.  Mullins.     It  does  not  appear  from  thi: 
document  that,  at  the  time  when  it  was  made, 
the    respondents    knew    in    the    least  wha: 
those  boundaries  were  which  had  been  iha 
settled.     It  is  quite  clear  that  they  ^oulfMio: 
have  done  so.     It  was  giving^  up  the  vbok 
point     for     which,     against     exiraordiaarr 
difficulties,   and   with   remarkable    perjpff* 
ance,  and  at  great  expense   probably,  tfief 
had  been  struggling  for  six  years.    It  na? 
be   observed   that   Gomes  had   at  first  pn* 
posed  to  draw  up  a  map  and  report  accord* 
ing  to  the  actual  state  of  the  titles  and  ^ 
truth  of  the  case  ;  but  he  was  prevented  frco 
doing  so  by  the  interference  of  the  appellaflti 
who  procured  an  order  from  the  GovemmcBt 
that,  in  settling  the  boundaries,  he  should  o« 
disturb  the  plot  granted  to  Mr.  Kerr. 

Their  Lordships  are  of  the  opinion  staled 
in  the  report  of  Mr.  Commissioner  Stai 
forth,  who   was  appointed  by  the  Goyt 
ment  after  the  institution  of  the  suit,  to  Ic 
into  the  matter,  and  correct  what  had  bcei 
done  so  irregularly .  and  improperly.    A/ite 
going  through  all  the  facts  of  the  case,  hj 
says :     •*  Under   these    circumstances  it 
abundantly  clear  to  me  that  Mr.  Turoer 
map  is  an  incorrect,  if  not  collusive,  docorocc' 
and  that  Mr.  Kerr,  in  claiming  a  boundin 
running    north-east    from   the    Tambool^ 
instead  of  due  east  and  west,  is  encroacbii 
on  his  neighbours'  lands." 

Their  Lordships  cannot  look  at  what  laj 
taken  place  in  this  case  without  feelings 
great  regret,   and   of   something  more  li 
regret.     It   is  a  case  in  which  they  can  J 
but  very  inadequate  justice  by  reconinicM' 
ing,  as  they  will  do,  that  the  appeal  sb(^ 
be  dismissed  with  costs. 
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The  30th  November  1863. 

Present  : 

Lord  yusttce  Knight  Bruce,  Sir  Ey  Ryan, 
Lord  jfustice  Turner^  Sir  L,  Pe  /,  and  Sir 
J.  W.  Coivile. 

Rule  of  Succession  to  a  Principality — Judgment 
in  rem  and  Judnnent  inter  partes  (distinction 
between) — Hindoo  widow  (Decree  against, 
binding  on  Heirs) — Joint  Hindoo  Family — 
Onus  probandi  (Allegation  of  partition)-~In- 
heritance  by  widow  of  separate  estate. 


On  Appeal  from  the  Sudder  Dewanny  Adawlui 

at  Madras, 

Kattama  Nauchear 
versus 
The  Rajah  of  Shivagungah. 

T^  sucg^ssion  to  a  zemindary  which  is  admitted  to 
be  m  the  nature  of  a  Principality — impartible,  and 
capable  of  enjoyment  by  only  one  member  of  the  family 
at  a  time — is  governed  (in  the  absence  of  a  special 
custom  of  descent)  by  the  general  Hindoo  Law  preva- 
lent in  the  part  of  India  m  which  the  zemindary  is 
situated,  with  such  qualifications  only  as  flow  from  the 
impartible  character  of  the  subject. 

The  succession  to  such  a  zemindary  may  be  governed 
by  a  particular  or  customary  canon  of  descent. 

A  judgment  is  not  a  judgment  in  rem  because,  in  a 
suit  by  A  for  the  recovery  of  an  estate  from  D,  it  has 
determined  generally  concerning  the  status  of  a  parti- 
cular person  or  family ;  it  is  a  jlidgment  inter  partes, 

llie  same  principle  which  has  prevailed  in  England 
as  to  tenants-m-tail  representing  the  inheritance  would 
seem  to  apply  to  the  case  of  a  Hindoo  widow;  and  it  is 
obvious  that  there  would  be  the  greatest  possible  in- 
convenience in  holding  that  the  succeeding  heirs  were 
not  bound  b^r  a  decree  fairly  and  properly  obtained 
against  the  widow. 

A  decree  in  a  suit  brought  for  a  zemindary  by  a 
Hindoo  widow  binds  those  claiming  the  zemindary  in 
succession  to  her.  Unless  the  decree  can  be  success- 
fully impeached  on  some  special  ground,  it  will  be  an 
effectual  bar  to  any  new  suit  by  any  person  claiming  in 
succession  to  her.  For,  assuming  her  to  be  entitled  to 
the  zemindary  at  all,  the  whole  estate  would,  for  the  time, 
be  vested  in  her,  absolutely  for  some  purposes,  though  in 
some  respects  for  a  qualified  interest,  and  until  her  (^ath 
it  could  not  be  ascertained  who  would  be  entitled  to 
succeed. 

A  person,  admitting  that  brothers  have  been  joint 
in  estate,  and  alleging  a  partition  at  a  particular  place 
and  time,  must  take  upon  himself  the  burden  of  prov- 
ing that  partition. 

Notwithstanding  the  fact  that  the  grantee  selected 
by  Government  after  the  escheat  of  the  zemindary  was 
a  remote  kinsman  of  the  zemindar  of  the  former  line, 
it  was  held  to  be  the  necffssary  conclusion  from  the 
terms  of  the  grant,  and  the  circumstances  in  which 
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it  was  made,  that  the  zemindary  was  the  self-acquired . 
property  of  the  grantee. 

The  course  of  succession,  according  to  Hindoo  Law 
of  the  South  of  India,  of  a  zemindary  so  acouired, 
where  the  family  was  in  other  respects  an  unaivided 
family,  was  held  to  be  that,  the  husband  dying  without 
male  issue,  his  widow  inherited. 

• 

In  the  case  of  property,  of  which  part  is  the  common 
property  of  a  jomt  Hindoo  family,  and  part  the  sepa- 
rate acquisition  of  a  deceased  brother,  nis  widow  (in 
default  of  male  issue)  succeeds  to  his  separate 
estate. 

• 

There  being  a  community  of  interest  and  unity  of 

Eossession  between  all  the  members  of  a  united  family 
aving  common  property,  it  follows  that,  upon  the 
death  of  any  one  of  them,  the  others  may  well  take  by 
survivorship  that  in  which  they  had,  during  the  de- 
ceased's life-time,  a  common  mterest  and  commoo 
possession. 

But  the  law  of  partition  shows  that,  as  to  the  separ* 
ately  acquired  property  of  one  member  of  a  united 
family,  the  other  members  of  that  family  have  neither 
community  of  interest  nor  unity  of  possession.  The 
foundation,  therefore,  of  a  right  to  take  such  property 
by  survivorship  fails;  and  there  are  no  jgrounds  for 
postponing  the  widow's  right  to  inherit  it  m  any  supe* 
rior  right  of  the  co-parceners  in  the  undivided  property. 

• 

The  subject  of  this  appeal,  and  of  the 
long  litigation  which  has  preceded  it,  is  the 
zemindary  of  Shivagungah  in  the  District 
of  Madura  and  Presidency  of  Madras. 

This  zemindary  is  said  to  have  been 
created  in  the  year  1 730  by  the  then  Nabob 
of  the  Carnatic,  in  favor  of  one  Shasavarna, 
on  the  extinction  of  whose  lineal  descendants 
in  1 801  it  was  treated  as  an  escheat  by 
the  East  India  Company,  which  had  then 
become  possessed  of  the  sovereign  rights 
of  the  Nabobs  of  the  Carnatic,  and  was 
granted  by  the  Madras  Government  to  a 
person  whom  we  shall  distinguish  by  one  of 
his  many  names  as  Gaurivullabha.  He  had 
an  elder  brother  named  Oya  Taver,  who 
predeceased  him,  dying  in  181 5.  The 
zemindar  himself  died  on  the  19th  of  July 
1829. 


He  had  had  seven  wives,  of  whom  three 
only  survived  him.  Of  the  deceased  wives, 
the  first  had  a  daughter  (since  dead),  who 
left  a  son  named  Vadoo^^aTaver;  the  second 
had  a  daughter  named  Bootaka;  the  third 
had  two  daughters,  Kota  and  Kattama 
(ihe  present  appellant);  and  the  fourth  was 
childless.  The  three  surviving  widows  were 
Unga  Muitoo  Nauchear,  Purvata  Nauchear, 
and  Mcotoo  Veray  Nauchear.  Of  these  Pur- 
vata was  enceinte  at  the  time  of  her  hus- 
band's death,    and    afterwards  gave    birth 
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to  a  daughter  named    Sowmia.    The    two 
others  were  childless. 

Oya  Taver,  the  brother,  left  three  sons,  of 
whom  the  eldest  was  named  Muttoo  Vadoo- 

The  zemindary  is  admitted  to  be  in  the 
nature  of  a  principality — impartible,  and 
capable  of  enjoyment  by  only  one  member 
of  the  family  at  a  time.  But  whatever  sug- 
gestions of  a  special  custom  of  descent  may 
heretofore  have  been  made  (and  there  are 
traces  ofsuch  in  the  proceedings),  the  rule 
of  succession  to  it  is  now  admitted  to  be 
that  of  the  general  Hindoo  Law  prevalent  in 
that  part  of  India,  with  such  qualifications 
only  as  flow  from  the  impartible  character  of 
the  subject. 

Hence,  if  the  zemindar,  at  the  time  of  his 
death,  and  his  nephews  were  members  of  an 
undivided  Hindoo  family,  and  the  zemindary, 
though  impartible,  was  part  of  the  common 
family  property,  one  of  the  nephews  was  en- 
titled to  succeed  to  it  on  the  death  of  his 
uncle.  If,  on  the  other  hand,  the  zemindar, 
at  the  time  of  his  death,  was  separate  in 
estate  from  his  brother's  family,  the  zemin- 
dary ought  to  have  passed  to  one  of  his 
widows,  and,  failing  his  widows,  to  a  daughter, 
or  descendant  of  a  daughter,  preferably  to 
nephews,  following  the  course  of  succession 
which  the  law  prescribes  for  separate  estate. 
These  propositions  are  incontestible ;  but 
Gaurivullabha*s  widows  and  daughters  have 
advanced  a  third,  which  is  one  of  the  prin- 
cipal matters  in  question  in  this  appeal. 
It  is  that,  even  if  the  late  zemindar  con- 
tinued to  be  generally  undivided  in  estate 
with  his  brother's  family,  this  zemindary  was 
his  self-acquired  and  separate  property,  and, 
as  such,  was  descendible,  like  separate  es- 
tate, to  his  widows  and  daughters,  and  their 
issue  preferably  to  his  nephews,  though  the 
latter,  as  co-parceners,  would  be  entitled  to 
his  share  in  the  undivided  property.  Upon 
this  view  of  the  law,  the  question  whether 
the  family  were  undivided  or  divided  be- 
comes immaterial.  The  material  question  of 
fact  would  be  whether  the  zemindary  was  to 
be  treated  as  self-acquired  separate  property, 
or  as  part  of  tne  common  family  stock. 

Whichever  may  have  been  the  proper  rule 
of  succession,  it  is  certain  that,  if  not  on  the 
death  of  Gaurivullabha,  at  least  on  the  fail- 
ure of  his  male  issue  being  demonstrated  by 
the  birth  of  his  posthumous  daughter,  his 
nephew  Muttoo  Vadooga  Taver  obtained 
possession  of  the  zemindary.  He  seems  to 
have  set  up  an  instrument  which  in  the  pro- 
ceedings is  called  a  will.     On  the  appel- 


lant's side  this  is  treated  as  a  forgery.  Ik 
respondent,  denying  the  forgery,  docs  n 
now  treat  the  document  as  a  testamentary 
disposition,  or  as  material  to  his  title;  and  it 
may,  therefore,  be  dismissed  from  considen- 
tion.  Muttoo  Vadooga  obtained  possessio 
with  the  concurrence  of  the  various  membos 
of  ^he  family,  and  of  Govemmem  and  its 
officers,  as  is  shown  by  the  documents  at  pp. 
62  and  63  of  the  Appendix.  He  aftervanb 
obtained  from  the  then  three  sarviv»g 
widows  the  razeenamah  or  agreement  set 
out  at  p.  64  of  the  Appendix.  He  condnned 
in  possession  without  litigation,  if  not  vitb- 
out  dispute,  until  his  death,  which  took 
place  on  the  21st  of  July  1831,  and  nu 
then  succeeded  by  his  eldest  son,  Bodfaagm 
Sawmy  Taver. 

Soon  after  this  event  began  the  litigatioi 
concerning  this  property,  which  has  nw 
continued  upwards  of  thirty  years.  Its  Isr 
tory  may  be  conveniently  divided  into  tii« 
periods  :  the  ftrs/,  beginning  with  the  ia- 
stitution  of  suit  No.  4  of  1832,  ai^  endii^ 
with  the  order  of  the  Queen  in  Coundii 
1844;  the  second,  beginning  from  the  dtft 
of  that  order,  and  ending  with  the  deatk^ 
the  widow,  Unga  Muttoo,  on  the  23^*^ 
June  1850;  and  the  Mrd,  being  thal»S4 
covers  the  proceedings  which  have  becnki 
since  Unga  Muttoo  died. 

The  suit  No.  4  of  1832  was  brought  lij 
Velli  Nauchear,  the  daughter  of  Gaurifl^ 
labha  by  his  first  wife,  on  behalf  of  her  is- 
fant  son  Muttoo  Vadooga.  It  claimed  tix 
zemindary  for  the  infant  by  virtue  of  « 
arzi  said  to  have  been  sent  to  the  Collectt 
by  Gaurivullabha  in  1822,  according  » 
which  the  succession  would  be  to  the  sot 
of  a  daughter  in  preference  to  his  \v\6ff^ 
and  h  fortiori  in  preference  to  his  brother* 
descendants.  The  defence  to  this  suit  insisl* 
ed  that  the  zemindary  had  been  granted  » 
Gaurivullabha  solely  in  consequence  of  his 
relationship  to  the  former  zemindars,  i*l 
was,  therefore,  to  be  treated  as  part  d^  ^ 
undivided  familv  estate,  and  as  sach  d^ 
scendible  to  the  eldest  of  the  male  co-paite- 
ners  in  preference  to  any  descendant  in  th« 
female  line  from  Gaurivullabha.  The  reply 
did  not  raise  any  distinct  issue  as  to  tw 
character  of  the  family,  whether  divided  tf 
undivided,  but  insisted  that  the  zemindaj 
was  to  be  regarded  as  the  self- acquired  «» 
separate  property  of  Gaurivullabha,  ^ 
ought  to  pass  by  virtue  of  the  arzi  to  t» 
plaintiff.  ^^ 

In  1833,  ^wo  other  suits  were  iostitoJ* 
against    the    zemindar    in    possession,  w 
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these,  that  distingaished  as  No.  4  may  be  left 
out  of  consideration,  inasmuch  as  the  plaint- 
iff in  it  rested  his  title  on  an  alleged  adop- 
tion by  GaurivuIIabha,  of  which  he  failed 
to  give  satisfactory  proof.  Such  a  title,  if 
established,  would,  of  course,  have  been 
paramount  to  the  claims  of  either  the 
nephews  or  the  widows. 

No.  3  of  1833  is,  however,  the  most*im- 
portant,  with  reference  to  this  appeal,  of 
tbe  three  suits  now  under  consideration.  It 
was  brought  by  Unga  Multoo,  the  fifth  wife 
and  the  elder  of  the  three  widows  of  Gauri- 
vallabha.  She  set  up  an  adoption,  or  quasi 
adoption,  of  Gaurivuliabha  by  the  widow 
of  the  last  zemindar  of  the  elder  line,  and 
treated  this  as  the  consideration,  or  a  prin- 
cipal consideration,  for  the  grant  of  the 
zemindary  made  to  him  by  the  East  India 
Company ;  and  she  insisted  that  Muttoo  Va- 
dooga  Taver,  on  her  husband  ^  death,  got 
possession  of  the  zemindary,  of  which  she 
was  the*  legal,  heiress,  by  means  of  the  forg- 
ed will.  I'he  defence  to  this  suit,  so  far 
as  n  related  to'  the  title  of  the  zemindar  in 
possession,  was  substantially  the  same  as 
that  made  to  the  suit  No.  4  of  1832,  but  it 
also  denied  the  alleged  forgery  of  the  will, 
and  insisted  on  the  razeenamah  executed  by 
Ucga  Muttoo  and  the  other  widows  to  Mut- 
too  Vadocga  Taver.  In  her  reply,  Unga 
Muttoo  did  not  raise  any  distinct  issue  as  to 
the  division  or  non-division  of  the  family. 
She  submitted,  as  an  issue  of  fact,  that  the 
zemindary  had  been  acquired  by  the  sole 
exertions  and  merits  of  her  husband;  and 
as  an  issue  of  law,  that  what  is  acquired  by  a 
man,  without  employment  of  his  patrimony, 
shall  not  be  inherited  by  his  brothers  and 
co-heirs,  but,  if  he  dies  without  male  issue, 
shall  descend  to  his  widows,  his  daughters, 
and  parents,  before  going  to  his  brothers  or 
^  remoter  collaterals. 

These  three  suits  were  all  dismissed 
^  by  the  Provincial  Court.  We  have  not 
the  decree  or  decrees  of  dismissal,  but 
it  seems  probable  that  they  were  heard 
and  disposed  of  together.  It  also  ap- 
pears that,  although  there  was  not  in 
any  of  them  a  distinct  issue  whether 
Gaurivuliabha  and  his  nephews  were  or 
were  not  an  undivided  Hindoo  family,  some 
evidence  was  given  in  the  suit  No.  4  of 
1832  to  show  that  he  and  his  brother  were 
separate  in  estate.  There  was  an  appeal 
in  each  of  the  three  suits,  and  these  were 
beard  together,  and  disposed  of  by  the  decree 
of  the  Sudder  Court,  which  is  set  out  at 
p.  270  of  the  Appendix.    That  decree  dis-r 


misficd  No.  4  of  1833,  on  the  ground  that 
the  plaintiff  had  failed  to  prove  his  alleged 
adoption  by  Gaurivuliabha,  and  it  dismissed 
No.  4  of  1832,  on  the  ground  that  the  suc- 
cession to  the  zemindary  was  governed  by 
the  general  Hindoo  Law,  and  not  by  any  par- 
ticular or  customary  canon  of  descent;  so 
that,  if  descendible  as  .separate  estate,  it 
would  go  to  the  widows  of  Gaurivuliabha 
in  preference  of  a  grandson  by  a  daughter. 
In  the  suit  No,  3  of  1832,  it  decided,  yfrj/, 
that,  as  a  matter  of  fact,  the  zemindary  was 
the  self-acquired  and  separate  property  of 
Gaurivuliabha;  secondly^  that  according  to 
the  opinion  of  the  Pundits  whom  it  had 
consulted,  the  rule  of  succession  to  the 
zemindary,  though  self-acquired,  would  de- 
pend on  the  fact  whether  the  brothers  had 
or  had  not  divided  their  ancestral  estate; 
that  in  the  former  case  it  would  belong  to 
the  widow,  and  in  the  latter  to  the  nephew ; 
thirdly,  that,  upon  the  whole  evidence,  the 
brothers  must  be  taken  to  have  divided  their 
ancestral  property;  and,  lastly ,  that  the 
plaintiff  Unga  Muttoo  was  entitled  to  reco- 
ver the  zemindary,  not  having  forfeited  her 
rights  by  the  excution  of  the  razeenamah^ 

Against  this  decree  the  zemindar  then 
in  possession  appealed  to  Her  Majesty  in 
Council.  The  order  made  on  that  appeal 
on  the  19th  of  June  1844  was  that  the 
decree  of  the  Sudder  Court  should  be  re- 
versed, with  liberty  to  the  respondent  Unga 
Muttoo  to  bring  a  fresh  suit,  notwithstand- 
ing the  decree  of  the  Provincial  Court,  at 
any  time  within  three  years  from  the  filing 
of  that  order  in  the  Sudder  Dewanny  Adaw- 
lut.  The  grounds  on  which  their  Lordships 
who  recommended  this  order  proceeded 
were,  as  appears  from  the  judgment  deli- 
vered by  Dr.  Lushington,  tha^  the  Sudder 
Court  had  miscarried  in  deciding  the  ques- 
tion of  division,  which  was  not  one  of  the 
points  reserved  in  the  cause,  nor  was  ex- 
pressly raised  upon  the  pleadings,  but  that 
the  respondent  ought  to  be  allowed  to  reme- 
dy the  omission  in  a  new  suit.  And  their 
Lordships  added  that,  though  they  could  make 
no  order  on  the  subject,  it  would  be  exceed- 
ingly desirable  that  it  should  be  known  to 
all  those  who  were  interested  in  the  proper- 
ty, that  the  question  of  division  or  non-divi- 
sion appeared  to  be  the  only  point  on  which 
the  main  question  of  the  title  to  the  property 
would  ultimately  depend. 

On  the  20th  of  August  1845;  Unga  Mut- 
too commenced  her  second  suit  in  formd 
pauperis.  In  the  interim,  Bodhagura  Taver 
had  diedi  and  the  2;eQ)iiidary  had  pa^^sed 
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to  bis  brother  Gaurivullabha,  the  father  of 
tbe  respondent,  and  he  with  a  younger 
brother  were  the  defendants  to  the  new  suit. 
In  her  plaint,  the  widow,  after  slating  ihe 
pedigree  o£  the  family,  some  of  the  former 
proceedings,  and  the  desire  of  Vein  Nachyar, 
the  widow  of  the  last  zemindar  of  ihe  elder 
hne,  to  make  Gaurivullabha,  the  first  of  thai 
name  whom  we  have  mentioned,  her  succes- 
sor, proceeds  lo  allege  that  with  that  object 
she  has  caused  him  and  his  elder  brother 
Oya  Tavei  to  make  a  partition  of  their 
ancestral  properly  as  early  as  the  year  ij^z. 
The  plaintiff  then  excuses  her  omission  to 
plead  this  fact  in  the  previous  suit  by  saying 
that  she  had  been  advised  it  was  only  neces- 
sary for  her  to  show  thai  her  husband  had 
been  adopted  by  Velu  Nachyar,  and  thai 
the  zemindary  was  his  self-acquisition.  She 
then  proceeds  to  allege  ihat,  on  the  death  of 
Velu  Nachyar,  he  actually  became  zemin- 
dar until  he  was  dispossessed  by  the  usurp- 
ers, on  whose  defeat  and  destruction  by 
the  East  India  Company  he  was  again  put 
into  possession  under  their  grant.  She 
also,  in  this  suit,  makes  the  alternative  case 
ihal,  even  if  no  partition  of  their  ancestral 
property  took  place  between  Gaurivullabha 
and  his  broiher  Oya,  she,  as  the  eldest 
widow,  was  entitled  to  the  zemindary,  as  a 
separate  acquisition,  in  preference  to  that 
brother's  desceniianis,  and  pleads  ihe  deci- 
sion in  what  is  called  the  Sandayar  case,  lo 
prove  tliai  such  is  the  Hindoo  Law,  and  that 
the  opinion  given  in  the  former  case  by  the 
Pundits  lo  ihe  conirarv  was  erroneous. 

In  his  answer,  the  first  and  principal  de- 
fendant recapiiulaleil  ihe  several  facts  relied 
upon  by  Bodhaguru  in  the  former  suit  as 
constituting  his  title.  He  insisted  that,  by 
the  decision  of  the  Privy  Council,  the  contest 
was  narrowed  lo  the  issue  whether  the 
brothers  were  undivied  in  estate  or  not, 
and  lhat  the  plaintiff  should  have  rested 
her  claim  on  that  issue.  He  contended 
that  ihere  had  been  no  partition.  The  points 
recorded  in  the  suit  (Appendix,  p.  24)  are 
thus  somewhat  vaguely  staled  : — 

"  The  plaintiff  to  prove,  by  means  of  docu- 
ments and  witnesses,  that  division  look  place 
iu  1792-  As  the  defence  is  but  a  denial 
of  this  circumstance,  the  defendant  cannot 
be  called  upon  tu  establish  the  negative  side 
by  direct  [woot.  Hut  ihe  defendant  will 
hjve  to  prove  ibe  points  mentioned  in  para- 
gtaphs  2  10  5  of  the  answer;  and  he  is  re- 
quired to  use,  if  possible,  strong  arguments 
against,  the  points  particularly  spoken  of  by 
the  pl^ntiSi" 


A  large  body  of  evidence  is,  in  fact,  gins 
by  each  side  on  the  question  of  di^-ision  a 
non-division.  The  case  was  heard  by  ihc 
Zillah  Jurfge,  Mr.  Baynes,  whose  decree. 
dated  the  27th  December  1847,  is  at  page 
143  of  the  Appendix.  The  effect  of  it  vis 
that  the  only  question  really  open  between 
the  parties  was  that  of  division  or  naa- 
div^ion ;  that  the  plaintiff  had  failed  \a 
prove  the  partition  between  Gatirivullabha 
and  his  brother  Ova  ;  and  that  her  snit  mna 
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April  iS+S,  Unga  Muuoo  appealed  to  ■- 
Sudder  Court.  The  defendant  Gaurivuif^ 
Ihen  (lied,  and  his  infant  son,  the  presc- 
resi  i:riiit-ni,  came  in,  and,  on  the  5th  ■ 
N'l. I. iiiliur  1849,  filed  an  answer  to  :• 
ai)]n.-,i].  Blitnre  the  appeal  was  heard,  and  ■. 
ihe  24tli  of  June  1850,  Unga  Mutoo  *l- 
died,  and  with  her  death  ended  the  secou 
Stage  (jf  this  long  litigation. 

On  the  deaih  of  Unga  Mmioo,  the  C.i - 
seems  to  have  issued  a  noiice  in_i' 
ordinarily  used  on  the  abatement  of", 
by  the  death  of  tiie  appellant,  cal!' 
the  heirs  of  the  deceaseil  lo  come  fo:  v.  „.  ,  _, 
pro.sfcuie  the  suit.     This  form  of  noue,  .. 
is  obvious,  was  not  strictly  applicable*! 
case  like  the  presenl,  where,  upon  ihe  doit 
of    a    Hindoo    widow,    the    right    of     scott. 
forniLTly  vested  in  her  devolves  noi  upon  kr 
heirs,  bill  upon  ihe  nest  heiis  of  her  husbam: 
and  10  ibis  tircumsiance  may  be  Iracd  iomt 
of  li.L'  cuufusion  which  is  obser\-aliIe  in  the 
sir    ■..inni    proceedings.      Such   a.s    it    wa..^ 
tio      ■.!  r,    the   notice  brouglil  into  llie    ficW 
till' :    Tts  of  claimants.     The  first  consisied 
of     ikn-ihaka    Nauchear.    ihe    daughter    d 
Gaunviiilabba  by  his  second  «ife.  and  Koa 
and  iliL'  present  appellant,  his  daughters   br 
bis  iliird  "lie.     They  claim  as  the  right 
heiis    ot    the    zemindary,    if    *     . 
Beparaie  properly,  next  in  success'ioB  to  ihe 
widow    Unga   Muttoo;    bui,  codsideriag-- 
imr..ir:il>le  nature,  they  expressed  tbeir  1 
lin-:i'  .s  thai   it  should  be  enjoyed  Snt 

Bo ,ika  for  her  life,  next  by  Koca  for.' 

lifi  .     .ukI    last    by    the     appellanL 
Ireaii'J   Sowmia,  the  daughter  by  the 
wile,   as  excluded  from    the   succession 
reason  of  her  marriage  with  llodhagtiTa, 
of  licr  heinn  ihen  a  childless  widow. 

Sowmia,  however,  came  forward  bf 
sepaiaie  petition,  claiming  to  be  bfdi 
both  lo  Unga  Muiioo  and  tbe  zeiali 
by  viriiii;  of  an  in.strumcnl  alleged 
havi>  litcn  executed  by  Unga  Muttoo  in 
lifetime. 
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A  third  claimant  was .  Mutto  Vadooga, 
the  plaintiff  in  the  dismissed  suit  of  1832. 
His  C9ntention  was  that,  though  the  decree 
in  that  suit  may  have  been  right  in  prefer- 
ring to  his  claim  that  of  Unga  Muitoo,  his 
title  as  grandson  was  nevertheless  preferable 
to  that  of  daughters,  and  that,  on  the  death 
of  the  widow,  he  became  entitled  t^  the 
zemindary. 

Counter-petitions  were  filed  on  behalf  of 
the  respondent,  objecting  to  the  revival  of 
the  appeal  by  any  of  these  claimants;  and 
it  is  observable  that  he  then  insisted  they 
ought  to  be  compelled  to  bring  fresh  suits 
for  the  trial  of  their  alleged  rights,  in  order 
to  give  him  the  means  of  alleging  and  prov- 
ing certain  special  matters  of  defence  against 
them,  of  which  he  would  not  have  the  benefit 
in  the  suit  of  Unga  Muttoo. 

The  Sudder  Court,  in  dealing  with  these 
claims  to  prosecute  the  appeal,  has  made  three 
different  and  inconsistent  orders  : — 

By  the  first,  dated  aist  October  1850 
(Appendix  i,  p.  290),  it  held  that  none  of  the 
clSmaots  could  prosecute  the  appeal,  which 
it  directed  to  be  removed  from  the  file,  but 
left  any  of  them  at  liberty  to  bring  a  new 
action  to  enforce  their  respective  claims,  pro- 
vided it  was  commenced  before  the  30th 
of  April  1851. 

They  all  petitioned  for  a  review  of  this 
order  ;  counter-petitions  were  filed  on  behalf 
of  the  respondent  ;  and  the  Court,  by  its 
order  of  the  ist  of  May  1851,  notwithstand- 
ing an  adverse  opinion  given  by  the  Pundits 
on  the  7th  of  March  preceding,  reversed 
its  former  order,  and  directed  the  appeal  to 
be  replaced  on  the  file,  and  the  several  claim- 
ants to  be  made  supplemental  appellants  ; 
resolving  to  hear  the  appeal,  and,  if  it 
should  be  sustained,  to  determine  the  mode 
in  which  their  rights  as  against  each  other  and 
the  defendant  should  be  tried. 

On  the  19th  of  April  1852,  the  Court, 
apparently  of  its  own  mere  motion  on  taking 
ap  the  record  of  the  appeal^  reversed 
this  order  of  the  ist  of  May  1851,  and 
ruled  that  the  several  claimants  could  not 
be  heard  on  the  appeal,  but  might  prosecute 
their  respective  rights  in  the  Court  of  first 
instance,  which  Court  was  to  be  guided  in 
the  admission  and  hearing  of  their  claims  by 
the  Regulations  in  force,  and  the  appeal  was 
again  removed  from  the  file. 

Thereupon  the  respondent  shifted  his 
ground,  and,  by  a  petition  dated  the  30th 
of  June  1852,  objected  to  the  last  order,  and 
prayed  for  a  review  of  it.  His  contention 
then  was  that  tlie  heh-s  next  in  succession 


to  Unga  Muttoo,  according  to  that  course  of 
succession,  might  have  been  admitted  to 
carry  on  the  appeal,  and  that  it  was  a  hard- 
ship on  him  to  have  to  litigate  his  title  with 
them  in  a  new  suit.  The  Court,  however, 
by  its  proceeding  of  the  i6th  of  September 
1852,  adhered  to  its  order,  giving  at  the 
same  time  a  not  very  intelligible  explana- 
tion of  it. 

Of  the  three  daughters  of  Gaurivullabha 
who  joined  in  the  first  of  the  abovemen- 
tioned  applications  to  the  Sudder  Court, 
the  appellant  alone  brought  a  fresh  suit. 
The  plaint  was  not  filed  until  the  5th  of 
December  1856;  but  there  seem  to  have 
been  various  intermediate  proceedings  before 
both  the  Zillah  and  Sudder  Courts.  These 
are  referred  to  in  the  appellant's  petition 
of  appeal  at  page  260  of  the  Appendix, 
line  51,  but  are  nowhere  stated  in  detail. 
Her  plaint  stated  that  her  father  and  his 
brother  Oya  Taver  were  divided  in  estate 
prior  to  1 801,  and" were  then  living  separate- 
ly ;  that  the  zemindary  was  granted  exclu- 
sively to  the  former,  and  was,  therefore,  his 
self-acquisition,  and  enjoyed  by  him  in  ex- 
clusion of  his  brother. 

The  appellant's  title  in  succession  to 
Unga  Muttoo  is  thus  stated:  "The  zemin- 
"  dary,  which  is  the  self-acquisition  of  the 
"plaintiffs  father  after  his  division  with 
"  Oya  Taver,  belongs,  on  the  death  of  his 
"  widow,  Unga  Muttoo,  to  his  second 
"  daughter  the  plaintiff,  who  has  male  and 
"  female  issue ;  whilst  his  first  daughter 
-'  Bootaka  has  no  issue,  and  the  third 
"  daughter  Sowmia  is  a  widow."  In  the 
seventh  paragraph  (Appendix,  p.  251), 
though  the  point  is  not  taken  so  distinctly 
as  in  the  suit  of  Unga  Muitoo,  she  claims  the 
zemindary  as  her  father's  self-acquisition, 
irrespectively  of  the  alleged  partition  with 
his  brother,  and  question  of  division. 

The  answer  took  a  formal  objection  to  the 
suit— zriB.,  that  it  was  brought  against  the 
guardian  of  the  infant  zemindar,  and  not, 
as  it  ought  to  have  been,  against  the  infant 
jointly  with  his  guardian.  It  also  insisted 
on  the  Regulation  of  Limitation  and  the 
decree  of  the  17th  of  December  1847  as 
bars  to  the  appellant's  claim.  It  further 
impeached  her  title  as  the  heir  next  in  suc- 
cession to  Unga  Muitoo  in  that  line  of  suc- 
cession, alleging  that  there  were  descendants 
of  Gaurivullabha  through  his  elder  widows, 
and  it  again  pleaded  many  of  the  facts  put 
in  issue  in  the  suit  of  1845  as  constitutmg 
the  title  of  the  infant  zemindar.  The  estate 
being  then  in  the  custody  of  the  Court  of 
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Wards,  the  Collector  was  made  a  defendant, 
and  put  in  a  sinailar  answer.  Replies  and 
rejoinders  were  filed  ;  but,  without  settling 
any  issues  or  taking  any  evidence  in  the 
cause,  the  Ziilah  Judge  (Mr.  Cotton),  on  the 
25th  of  August  1859,  dismissed  the  suit, 
together  with  the  suit  No.  4  of  1857,  which 
had  been  instituted  by  Sowmia,  but  with 
which  we  have  no  concern.  His  reasons 
for  dismissing  the  appellant's  suit  were — 
first,  that,  upon  the  question  of  division,  she 
was  concluded  by  the  decree  of  1847,  which 
he  treated  as  a  judgment  in  rem,  made  final 
by  the  removal  of  the  appeal  from  the  file  ; 
and,  secotidly,  that  it  was  clear  upon  the 
opinions  of  the  Pundits  that  the  zemin- 
dary,  whether  self-acquired  or  not,  could 
not  descend  to  the  widow,  nor  ci  fortiori 
to  a  daughter,  except  in  the  event  of  the  ze- 
mindar having  been  of  a  divided  family. 

The  appellant  appealed  from  this  decision 
to  the  Sudder  Court,  praying  that  the  suit 
might  be  remanded  for  adjudication  on 
the  merits.  Her  appeal  was  dismissed  by  a 
decree,  dated  the  5th  of  November  1859.  The 
Sudder  Court  seems  also  to  have  considered 
that,  by  the  dropping  of  the  appeal  on  Unga 
Muttoo's  death,  the  decree  of  1 847  had  become 
final,  and.  as  such,  was  an  effectual  bar  to  the 
appellant's  claim.  On  the  3rd  of  March 
i860,  the  Sudder  Court  refused  to  give  the 
appellant  leave  to  appeal  to  Her  Majesty  in 
Council ;  but  special  leave  was  afterwards 
given  on  the  recommendation  of  the  Com- 
mittee. 

The  present  appeal  is  against  the  decree 
of  the  Sudder  Court  of  the  5th  of  Novem- 
ber 1859,  and  its  order  of  the  3rd  of 
March  i860,  and  the  decree  Of  the  2  5ihof 
August  1859.  It  is  also  against  the  order 
of  the  Sudder  Court  of  1852,  and  the  de- 
cree of  the  Civil  Court  of  Madura  of  the 
27th  of  December  1847.  If,  therefore,  the 
latter  decree  is,  in  truth,  a  bar  to  the  appel- 
lant's obtaining  effectual  relief  in  her  original 
suit,  the  appeal  seeks,  by  re-opening  thai 
decree,  to  remove  the  bar. 

And  here,  before  going  farther,  their 
Lordships  deem  it  right  to  remark  shortly 
upon  the  extraordinary  doctrine  touching 
this  decree  which  was  propounded  -by  the 
Ziilah  Judge  when  dismissing  the  suit  of 
1856,  because,  if  unnoticed  here,  as  it 
seems  to  have  been  unnoticed  by  the 
Sudder  Court,  it  may  find  acceptance 
with  other  unprofessional  Judges,  and  em- 
barrass the  course  of  justice  in  India. 
Their  Lordships  would  otherwise  think  it 
unnecessary  to  observe  that  a  judgment  i$ 


not  a  judgment  in  rem^  because  in  a  sot 
by  A  for  the  recovery  of  an  estate  from  B, 
it  has  determined  an  issue  raised  concerainf 
the  status  of  a  particular  person  or  famih. 
It  is  clear  that  this  particular  judgment 
was  nothing  but  a  judgment  inter  pariti\ 
and  the  only  question  which  could  properij 
arise  concerning  it  in  the  suit  of  1856  wai 
to  )K%at  extent,  as  such,  it  was  binding  oa 
the  appellant. 

Their  Lordships  also  feel  constrahied  to 
observe  that  the  various  proceedings  vindi 
have  taken  place  since  Unga  Muttoo's  death 
have  signally  failed  to  do  justice  betweot 
the  parties,  or  to  dispose  of  the  matters  in 
dispute    between    them    by    anything  ap- 
proaching to  a  regular  course  of  trial  and 
adjudication.     When  Unga  Muttoo  died,  the 
decree  of  1847  was  not  a  final  decree;  aa 
appeal  was   pending  ^  against   it.    Either  it 
was  binding  upon  those  who,  in  the  event  of 
her  title  being  a  good  one,  would  succeed  (0 
the  zemindary,  or  it  was  not.     Those  per- 
sons were  obviously  not  her  heirs,  ^but  tbe 
next  heirs  of  her  husband  according  to  the 
cannon  of  Hindoo  law,  which  defines  tiie 
succession  to  separate  estate.     It  ought  ia( 
their  Lordships   conceive,  to   have  be9' 
difficult  matter    to    ascertain    tbe    penw 
answering   to   this   description.     If  the  dfr 
cree  were   in   its  nature  binding  on  tb«B. 
they,  when  ascertained,  ought  to  have  baa 
allowed  to  prosecute  the  appeal.     If  the 
decree  were  not  binding  upon  them,  it  otig^ 
not  to  have  been  treated  as  an  obstacle  to 
the  full  trial  and  adjudication  of  their  rights 
in   an  original    suit.     The    Sudder  Court 
however,  after  making  two  other  and  incon- 
sistent orders,  referred  the  parties  to  an  ori- 
ginal suit;   and  yet  a  suit  of  that  natnrc, 
when   brought  by  the   appellant,  has  been 
since  disposed  of   against  'her  summarily, 
and  without  taking  evidence,  on  the  giwnw 
that  the  main  and  essential  issue  in  it  vas 
concluded  by  the  decree  of  1847.    There- 
fore she  has  fallen,  so  to  speak,  between  twfl 
stools.     She  has  had  neither  the  benefit  0« 
the  appeal  against  the. decree  of  1847*  ^ 
a  fair  trial  of  her  right  in  a  new  suit. 

It  has  been  ingeniously  argued  here  that 
for  this  result  the  appellant  is  herself  solcif 
responsible ;  that  the  suit  which  she  oogl*^ 
to  have  brought,  and  which  the  SxA^f^ 
Court  intended  her  to  bring,  was  in  tW 
nature  of  a  bill  of  revivor,  or  a  bill  of  r^^" 
vor  and  supplement  limited  to  the  object  01 
obtaining  from  the  Ziilah  Court  a  declara- 
tion that  she  had  established  her  title  » 
Stand  in  the  place  of  Unga  Muttoo,  «w 
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carry  on  the  former  suit.  Whether  the  pro- 
cedure of  the  Courts  of  the  East  India  Com- 
pany admitted  of  such  a  suit  (and  no  prece- 
dent of  one  has  been  produced),  their  Lord- 
ships are   not  prepared   to  say.     But  they 
have  a  very  strong  and  clear  opinion  that 
sach  was  not  the   nature  of  the  suit  which 
the  Sudder  Court  had  in  its  contemplation 
when  it  made  its  order  of  1852.     The  Amis- 
sion to  reserve  the   hearing  of  this  appeal 
until  the  determination  of  the  new  suit;  its 
removal  from  the  file,  which  seems  to  be  tan- 
tamount to  its  dismissal  for  want  of  prosecu- 
tion, and  has  been  so  treated  in  these  pro- 
ceedings; the  contention  of  the  respondent 
himself  in  his  counter>petitions  filed  in  oppo- 
sition to  the  first  applications  for  leave  to 
prosecute  the  appeal — all  point  to  the  con- 
clusion that  the  new  and  original  suit  intend- 
ed was  one  in  which  the  whole  title  of  the 
claimants  should  be  again  pleaded  and  liti- 
gated. 

The  subsequent  and  obscure  order  of  the 
16th  of  September  1852  (Appendix,  p.  248) 
IS  hardly  inconsistent  with  this,  though  it 
seems  to  contemplate  that  the  decree  of  1847 
might  prove  an  effectual  bar  to  the  suit, 
which  the  Court  itself  had  directed.  Yet,  if 
there  was  ground  for  this  apprehension,  in 
what  a  position  had  the  Sudder  Court  placed 
the  claimants?  It  had  denied  to  them  the 
power  of  prosecuting  the  appeal;  it  had 
thereby  made  final  that  which  was  not  in  its 
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nature  final;  and,  having  thus  tied  their  hands, 
it  sent  them  to  wage  a  contest  in  a  new  suit 
in  which,  so  bound,  they  could  not  but  fail. 
If,  therefore,  the  decree  of  1847,  when  final, 
was  binding  on  the  claimants,  the  Sudder 
Court  ought  either  to  have  dealt  with  the  ap- 
peal on  the  merits,  or  it  ought  to  have  de- 
clared the  claimants  at  liberty  to  bring  and 
prosecute  the  new  suit,  notwithstanding  that 
decree. 

In  either  view  of  the  case,  therefore,  there 
was  a  grave  miscarriage  of  justice  in  the 
earliest  order  of  the  Sudder  Court  which  is 
appealed  against — m.,  that  of  the  19th  April 
1852. 

It  seems,  however,  to  be  necessar}',  in  or- 
der to  determine  the  mode  in  which  this 
appeal  ought  to  be  disposed  of,  to  consider 
the  question  whether  the  decree  of  1847,  if 
it  had  become  final  in  Unga  Muttoo's  life- 
time, would  have  bound  those  claiming  the 
zemindary  in  succession  to  her,  and  their 
Lordships  are  of  opinion  that,  unless  it  could 
be  shown  that  there  had  not  been  a  fair  trial 
of  the  right  in  that  suit — or,  in  other  words, 
unless  that  decree  could  have  been  success- 


fully impeached  on  some  special  ground — it 
would  have  been  an  effectual  bar  to  any  new 
suit  in  the  Zillah  Court  by  any  person  claim- 
ing in  succession  to  Unga  Muttoo.  For,  as- 
suming her  to  be  entitled  to  the  zemindary 
at  all,  the  whole  estate  would,  for  the  time, 
be  vested  in  her,  absolutely  for  some  purpo- 
ses, though,  in  some  respects,  for  a  qualified 
interest ;  and,  until  her  death,  it  could  not  be 
ascertained  who  would  be  entitled  to  succeed. 
The  same  principle  which  has  prevailed  in 
the  Courts  of  this  country  as  to  tenants-in- 
tail  representing  the  inheritance  would  seem 
to  apply  to  the  case  of  a  Hindoo  widow ; 
and  it  is  obvious  that  there  would  be  the 
greatest  possible  inconvenience  in  holding 
that  the  succeeding  heirs  were  not  bound  by 
a  decree  fairly  and  properly  obtained  against 
the  widow. 

But,  then,  assuming  that  the  succeeding 
heirs  would  be  so  bound,  it  was  strongly  in- 
sisted on  the  part  of  the  respondent  that  this 
Committee  can  do  no  more  than  remand  the 
cause,  with  directions,  to  the  Sudder  Court  to 
hear  ^and  determine  the  appeal  against  the 
decree  of  1847;  that  it  cannot  itself  deal 
with  the  merits  of  a  decree  of  a  Zillah  Court, 
until  they  have  been  determined  by  the  Ap- 
pellate Court.  Their  Lordships,  however, 
are  not  of  that  opinion.  The  appeal  was  ripe 
for  hearing  by  the  Sudder  Court.  Their 
Lordships  have  before  them  all  the  materials 
for  a  decision  upon  the  merits,  which  have 
been  fully  argued  before  them.  They  con- 
ceive, therefore,  that  they  are  not  bound  to 
yield  to  this  technical  objection.  On  the  con- 
trary, they  think  that  it  is  competent  to  them 
to  advise  Her  Majesty  to  make  the  order 
which  the  Sudder  Court  ought  to  have  made 
in  1852,  and  that  it  is  their  duty  to  do  so. 

The  substantial  contest  between  the  appel- 
lant and  the  respondent  is,  as  it  was  between 
Unga  Muttoo  and  the  respondent's  predeces- 
sors, whether  the  zemindary  ought  to  have 
descended  in  the  male  and  collateral  line;  and 
the  determination  of  this  issue  depends  on 
the  answers  to  be  given  to  one  or  more  of 
the  following  questions : — 

1.  Were  Gaurivullabha  and  his  brother 
undivided  in  estate,  or  had  a  partition  taken 
place  between  them  ? 

2.  If  they  were  undivided,  was  the  zemin- 
dary the  self-acquired  and  separate  pro* 
perty  of  Gaurivullabha  ?     And,  if  so — 

3.  What  is  the  course  of  succession  ac- 
cording to  the  Hindoo  law  of  the  south  of 
India   of   such   an   acquisition,   where   the 
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family   is   in  other   respects   an   undivided 
family  ? 

Upon  the  first  question  their  Lordships 
are  not  prepared  to  disturb  the  finding  of 
Mr.  Baynes  in  the  decree  of  1847.  There 
are  undoubtedly  strong  reasons  for  concluding 
that  GaurivuUabha  and  his  brother,  after  the 
acquisition  by  the  former  of  the  zemindary, 
Kved  ver}'  much  as  if  they  were  separate. 
But  this  circumstance  is  not  necessarily  in- 
consistent with  the  theory  of  non-division,  if, 
as  was  likely,  the  family  and  undivided  pro- 
perty was  very  inconsiderable  in  comparison 
of  the  separately-enjoyed  zemindary.  And 
Unga  Muttoo,  having  admitted  that  the  bro- 
thers had  been  joint  in  estate,  and  alleged  a 
partition  at  a  particular  place  and  time,  took 
upon  herself  the  burthen  of  proving  that  par- 
tition— a  burthen  from  which,  it  must  be  ad- 
mitted, she  has  not  satisfactorily  relieved 
herself.  Nor  can  their  Lordships,  in  consi- 
dering this  question,  be  unmindful  of  the 
presumption  which  arises  from  the  lateness  of 
the  period  at  which  the  allgation  of  division 
was  first  made,  and  from  Uie-  silence  of  the 
parties  in  the  suits  of  1823  and  1833,  as 
well  as  in  the  suit  of  1823,  which  is  mention- 
ed in  these  proceedings,  upon  the  subject  of 
a  partition  which,  if  it  had  ever  taken  place, 
must  have  been  in  the  knowledge  of  all  the 
members  of  the  family. 

The  second  question  their  Lordships  have 
no  hesitation  in  answering  in  the  affirmative. 
Every  Court  that  has  dealt  with  the  question 
has  treated  the  zemindary  as  the  self-acquired 
property  of  GaurivuUabha.  Their  Lordships 
conceive  that  this  is  the  necessary  conclusion 
from  the  terms  of  the  grant,  and  the  circum- 
stances in  which  it  was  made.  The  mere 
fact  that  the  grantee  selected  by  Government 
was  a  remote  kinsman  of  the  zemindars  of 
the  former  line  does  not,  their  Lordships  ap- 
prehend, bring  this  case  within  the  rule  cited 
from  Strange's  "  Hindoo  Law  "  by  Sir  Hugh 
Cairns. 

The  third  question  is  one  of  nicety  and  of 
some  difficulty.  The  conclusion  which  the 
Courts  in  India  have  arrived  at  upon  it  is 
founded  upon  the  opinions  of  the  Pundits  and 
upon  authorities  referred  to  by  them.  We 
shall  presently  examine  those  opinions  and 
authorities;  but,  before  doing  so,  it  will  be 
well  to  consider  more  fully  the  law  of  inheri- 
tance as  it  prevails  at  Madras  and  through- 
out the  southern  parts  of  India,  and  the  prin- 
ciples on  which  it  rests,  and  by  which  it  is 
governed.    Thc^law  which  governs  questions 


of  inheritance  in  these  parts  of  India  is  to 
be  found  in  the  Mitacsbara,  and  in  Chapter  2, 
Section  i,  of  that  work,  the  right  of  wid(m 
to  inherit  in  default  of  female  issue  is  \^ 
considered  and  discussed. 

The  Mitacshara  purports  to  be  a  commeffi- 
ary   upon   the   earlier   institutes  of  Yapa- 
wulkja ;  and  the  Section  in  question  begins  by 
citing  a  text  from  that  work,  which  affirms 
in  general  terms  the  right  of  the  widow  to 
inherit  on  the  failure  of  male  issue.    But 
theji  the  author  of  the  Mitacshara  refers  to 
various  authorities  which  are  apparently  ii 
conflict  with  the  doctrines  of  Yaynawuija, 
and,  after  reviewing  those  authorities,  seeks 
to  reconcile  them  by  coming  to  the  conclasiaB 
"  that  a  Nvedded  wife,  being  chaste,  lakes  tk 
whole  estate  of  a  man,  who,  being  separated 
from  his  co-heirs,  and  not  subsequently  re- 
united with  them,  dies,  leaving  no  male  issue." 
This  text,  it  is  true,  taken  by  itself,  does  art 
carry  the  rights  of  widows  to   inherit  befoaJ 
the  cases  in  which  their  husbands  have  died 
in  a  state  of  separation  from  their  eo-hain 
and  leaving  no  male  issue ;  but  it  is  to  be 
observed  that  the  text  is  propounded  fit 
qualification  of  the  larger  and  more  gfS/A 
proposition  in  favor  of  widows ;  and  cest^ 
quently  that,  in  construing   it,   we  ha?el9L 
consider  what  are  the  limits  of  the  qoali&fr 
cation,  rather  than  what  are  the  limits  of  tbe 
right.     Now,  the  very  terms  of  the  text  «• 
fer  to  cases  in  which  the  whole  estate  of  Ac 
deceased  has  been  his  separate  property,  u»i 
indeed,  the  whole  Chapter  in  which  the  tat 
is  contained  seems  to  deal  only  with  cases  ia 
which  the  property  in  question  has  been  eiibfl 
wholly  the  common   property   of  a  united 
family,  or  wholly  the  separate  property  of  the 
deceased  husband.   We  find  no  trace  io  it  ol 
a  case  like  that  before  us,  in  which  tbe  pro 
perty  in  question  may  have  been  in  part  the 
common  property  of  a  united  family,  and  in 
part  the  separate, acquisition  of  the  deceased; 
and  it  cannot,  we  think,  be  assumed  that,  b^ 
cause  widows  take  the  whole  estates  of  ihoj 
husbands  when   they  have  been  separate 
from,  and   not  subsequently  re- united  «^^ 
their  co-heirs,  and  have  died  leaving  no  inalf 
issue,  they  cannot,  when  their  husbands  have 
not  been  so  separated,  take  any  part  of  that 
estates,  although  it  may  have  been  their  hus- 
band's separate  acquisition.     The  text,  ihe«"  ; 
fore,  does  not  seem  to  us  to  govern  this  case. 

There  being  then  no  positive  l^ 
governing  the  case  before  us,  we  wj* 
look  to  the  principles  of  the  law  to  ^^ 
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s  in  determining  it.  It  is  to  be  observed, 
n  the  first  place,  that  the  general  course 
I  descent  of  separate  property  according  to 
he  Hindoo  law  is  not  disputed.  It  is  admit- 
ed  that,  according  to  thai  law,  such  property 
lescends  to  widows  in  default  of  male  issue, 
t  is  upon  the  respondent,  therefore,  to 
nake  out  that  the  property  here  in  question, 
7hich  was  separately  acquired,  does*not 
lescend  according  to  the  general  course  of 
he  law.  The  way  in  which  this  is  attempt- 
id  to  be  done  is  by  showing  a  general  state 
)f  co-parcenaryship  as  to  the  family  pro- 
>erty ;  but,  assuming  this  to  have  been 
jroved,  or  to  be  presumable  from  there  be- 
ng  not  disproof  of  the  normal  state  of  co- 
>aTcenaryship,  this  proof,  or  absence  of  proof, 
cannot  alter  the  case,  unless  it  be  also  the 
law  that  there  cannot  be  property  belonging 
to  a  member  of  a  united  Hindoo  family, 
which  descends  in  a  course  different  from 
that  of  the  descent  of  a  share  of  the  pro- 
perty held  in  union  ;  but  such  a  proposition 
18  new,  ^unsupported  by  authority,  and  at 
vaiftnce  with  principle.  That  two  courses 
of  descent  may  obtain  on  a  part  division  of 
joint  property  is  apparent  from  a  passage  in 
Macnaghten's  "Hindoo  Law,"  title  "Par- 
tition," Vol.  I.,  page  53,  where  it  is  said  as 
follows  :  '*  According  to  the  more  correct 
opinion,  where  there  is  an  undivided  residue, 
it  is  not  subject  to  the  ordinary  rules  of  par- 
tition of  joint  property.  In  other  words,  if, 
at  a  general  partition,  any  part  of  the  pro- 
perty was  left  joint,  the  widow  of  a  deceased 
brother  will  not  participate,  notwithstanding 
the  separation,  but  such  undivided  residue 
will  go  exclusively  to  the  brother." 

Again,   it   is  not  pretended  that,  on  the 
death  of  the  acquirer  of  separate  property, 
the  separately  acquired   property  falls  into 
the  common  stock,  and  passes  like  ancestral 
property.     On   the   contrary,    it  is  admitted 
that,  if  the  acquirer  leaves  male  issue,  it  will 
descend,  as  separate  property,  to  that  issue 
A>wn  to    the  third    generation.     Although, 
Aerefore,    where  there   is   male   issue,   the 
family  property  and  the   separate   property 
would  not  descend  to  different  persons,  they 
would    descend   in    a    different   way,    and 
with  different  consequence  ;  the  sons  taking 
ttieir  father's  share  in  the  ancestral  property, 
ytibject  to  all  the  rights  of  the  co-parceners 
»n  that  property,  and  his  self-acquired  pro- 
perty free  from  those  rights.     The  course 
0!  succession  would  not  be  the  same  for  the 
family  and  the  separate   estate  ;  and   it  is 
clear,  therefore,  that,  according  to  the  Hindoo 
faw,  there  need  not  be  unity  of  heirship. 

•Vol,  II. 


But  to  look  more  closely  into  the  Hindoo 
law.  When  property  belonging  in  common 
to  a  united  Hindoo  family  has  been  divided, 
the  divided  shares  go  in  the  general  course 
of  descent  of  separate  property.  Why,  it 
may  well  be  asked,  should  not  the  same  rule 
apply  to  property  which,  from  its  first  acqui- 
sition, has  always  been  separate?  We  have 
seen  from  the  passage  already  quoted  from 
Macnaghten's  "  Hindoo  Law"  that,  where  a 
residue  is  left  undivided  upon  partition,  what 
is  divided  goes  as  separate  property;  what 
is  undivided  follows  the  family  property ; 
that  which  remains  as  it  was  devolves  in 
the  old  line;  that  which  is  changed  and 
becomes  separate  devolves  in  the  new  line. 
In  other  words,  the  law  of  succession  follows 
the  nature  of  the  property  and  of  the  interest 
in  it. 

Again,  there  are  two  principles  on  which 
the  rule  of  succession  according  to  the  Hindoo 
law  appears  to  depend;  the  first  is  that 
which  determines  the  right  to  offer  the  fune- 
ral oblation,  and  the  degree  in  which  the 
person  making  the  olFering  is  supposed  to 
minister  to  the  spiritual  benefit  of  the  de- 
ceased; the  other  is  an  assumed  right  of 
survivorship.  Most  of  the  authorities  rest 
the  uncontested  right  of  widows  to  inherit 
the  estates  of  their  husbands,  dying  sepa- 
rated from  their  kindred,  on  the  first  of 
these  principles  (i  Strange  135).  But 
some  ancient  authorities  also  invoke  '  the 
other  principle.  Vrihaspati  (3  Dig.  458,  tit. 
cccxcix. ;  see  also  Sir  William  Jones's  paper 
cited,  2  Strange  250)  says:  "Of  him  whose 
wife  is  not  deceased,  half  the  body  survives ; 
how  should  another  take  the  property  while 
half  the  body  of  the  owner  lives  1 "  Now,  if 
the  first  of  these  principles  were  the  only 
one  involved,  it  would  not  be  easy  to  see 
why  the  widow's  right  of  inheritance  should 
not  extend  to  her  husband's  share  in  an  un- 
divided estate.  For  it  is  upon  this  principle 
that  she  is  preferred  to  his  divided  brothers 
in  the  succession  to  a  separate  estate.  But 
it  is  perfectly  intelligible  that,  upon  the  prin- 
ciple of  survivorship,  the  right  of  the  co- 
parceners in  an  undivided  estate  should  over- 
ride the  widow's  right  of  succession,  whether 
based  upon  the  spiritual  doctrine  or  upon  the 
doctrine  of  survivorship.  It  is,  therefore,  on 
the  principle  of  survivorship  that  the  qualifi- 
cation of  the  widow's  right  established  by  the 
Mitacshara,  whatever  be  its  extent,  must  be 
taken  to  depend.  If  this  be  so,  we  can  hardly 
in  a  doubtful  case,  and  in  the  absence  of  posi- 
tive authority,  extend  the  rule  beyond  the 
reasons  for  it.    According  to  the  priDciples 
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of    Hindoo   law,    there   is  co-parcenaryship 
between  the  different  members  of  a  united 
family,  and  survivorship  following  upon  it. 
There  is  community   of   interest   and   unity 
of  possession  between  all  the  members  of  the 
family  ;  and,  upon  the  death  of  any  one  of 
them,  the  others  may  well  take  by  survivor- 
ship that  in  which  they  had,  during  the  de- 
ceased's lifetime,  a  common  interest  and  a 
common  possession.     But  the  law  of  parti- 
tion shows  that,  as  to  the  separately  acquired 
property  of  one  member  of  a  united  family, 
the  other  members  of  that  family  have  neither 
community  of  interest  nor  unity  of  posses- 
sion.    The  foundation,  therefore,  of  a  right 
to  take  such  property  by  survivorship  fails  ; 
and  there  are  no  grounds  for  postponing  the 
widow's  right  to  inherit  it  to  any  superior  right 
of  the  co-parceners  in  the  undivided  property. 

Again,  the  theory  which  would  restrict 
the  preference  of  the  co-parceners  over  the 
widows  to  partible  property  is  not  only,  as  is 
shown  above,  founded  upon  an  intelligible 
principle,  but  reconciles  the  law  of  inherit- 
ance with  the  law  of  partition.  These  laws, 
as  is  observed  by  Sir  Thomas  Strange,  are 
so  intimately  connected  that  they  may  almost 
be  said  to  be  blended  together  ;  and  it  is 
surely  not  consistent  with  this  position  that 
co-parceners  should  take  separate  property 
by  descent,  when  they  take  no  interest  in  it 
upon  partition.  We  may  further  observe 
that  the  view  which  we  have  thus  indicated 
of  the  Hindoo  law  is  not  only,  as  we  have 
shown,  most  consistent  with  its  principles, 
but  is  also  most  consistent  with  convenience. 

A  case  may  be  put  of  a  Hindoo  being  a 
member  of  a  united  family  having  common 
property,  and  being  himself  possessed  also  of 
separate  property.  He  may  be  desirous  to 
provide  lor  his  widow  and  daughters  by 
means  of  the  separate  property,  and  yet  wish 
to  keep  the  family  estate  imdivided.  But,  if 
the  rule  contended  for  were  to  prevail,  he 
could  not  effect  his  first  objection  without 
insisting  on  the  partition,  which,  ex  hypo- 
thesis he  is  anxious  to  avoid. 

The  case  standing  thus  upon  principle,  we 
proceed  to  consider  the  opinions  of  the  Pun- 
dits, and  the  authorities  referred  to  by  them. 

The  case  appears  to  have  been  referred  to 
the  Pundits  on  several  occasions.'  The  first 
of  these  references  was  made  by  the  Zillah 
Court  in  1833  in  the  suit  No.  4  of  1832. 
The  answer  of  the  Pundits  bears  date  the 
28th  of  October  in  that  year,  and  is  at  pages 
311  and  312  of  the  Appendix.  It  is  unne- 
cessary, however;  to   examine  this  particu- 


larly, since  whatever  is  there  laid  down  is  v 
eluded  in  the  fuller  statements  which  tnSii 
next  considered. 

These  fuller  statements  were  madebi 
same  Pundits  in  answer  to  references  diisc 
ed  by  the  Sudder  Court  before  xnakiBf  ^^ 
decree  of  the  17th  of  April  1837.  Thea 
swers  are  dated  the  28th  of  December  i6« 
and^he  1 6th  of  January  1 837,  and  are ai rape 
141  and  272  of  the  Appendix. 

On  examining  the  reasons  on  wfcidis 
Pundits  rest  their  opinions,  it  is  to  bcCT 
ed  that  they  proceed  upon  the  assuic^ 
that  the  texts  cited  by  them  apply  lotbcoi 
which  they  were  called  upon  to  cccsi 
They  seem  to  have  done  so,  both  as  to  i 
passages  cited  from  Vrihaspati,  and  asic: 
text  in  the  Mitacshara  to  which  they  i^ 
but  they  leave  untouched  the  question  *S 
they  ought  to  have  considered,  whether  tbs 
authorities  do  or  do  not  affect  this  parties 
case?  What  we  have  already  said  asto^ 
text  from  the  Mitacshara,  and  what  we  ai 
presently  say  as  to  the  passages  from  Vr^ 
pati,  is,  we  think,  a  sufficient  answer 
this  part  of  the  reasons  on  which  the  te 
found  their  opinion.  Then,  again,  they  p 
to  the  distinction  between  obstructed  and* 
obstructed  heritage;  and  because  thewdd 
right  is  not  mentioned  as  obstructing  j 
heritage,  they  infer  that  she  cannot  beeniw 

But  the  whole  of  this  last  argument  i«i 
to  be  founded  on  the  passages  in  the  iVto 
shara  contained  in  Clauses  2  and  3of  Sed^ 
I,  Chapter  I. ;  and  these  passages,  wbea 
amined  clearly,  appear  to  be  mere  defini! 
of  *' obstructed"  and  **  non-obsu-acted ' 
age,"  and  to  have  no  bearing  upon  the 
tive  rights  of  those  who  take  in  defao*^ 
male  issue.  If,  indeed,  the  argument  w» 
the  Pundits  have  raised  upon  these  pas*? 
be  well  founded,  it  would,  as  it  seems, J^'^'^ 
the  widow  from  taking  in  any  case. 

It  remains,  then,  to  consider  the  i^ 
ties  on   which   the  Pundits  rely  in  sopr 
of  their  opinions.     They  consist  of  tl**:l 
from  the  Mitacshara  to  which  we  h^vf 
ready  so  frequently  referred,  and  pas5^ 
from  Vrihaspati  and  several  other  cort 
tators  on  the  Hindoo  law.     We  havea'r 
intimated  our  opinion  that  the  text  frotn 
Mitacshara  does  not  apply  to  this  ^^*^' 
as  to  the  passages  from  the  comnieni*^ 
they  are  all  of  equivocal  import.    Th^^  ^ 
or  may  not  have  been  intended  to  app'y ' 
case  like  the  present ;  and,  if  there  "^ 
thing  more  to  be  found  upon  the  sco} 
they  might  or  might  not  be  thought  sofficJ* 
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>  warrant  the  opinion  which   the   Pundits 
ave  founded  upon  ihem.    But  these  passages 
sem  to  be  the  same  passages,  or  passages 
iinilar  to  those  which  were  brought  forward 
efore  the  time  of  the  Mitacshara,  to  show 
lat  widows  were  not  entitled  even  where 
le  properly  was  wholly  separate.     We  may 
istance  the  passage  from  Nareda.     These 
uihorities  failed  when  contrasted  with  ^on- 
.icting  passages  in  the  works  of  other  com- 
aentalors,  of  which  the  Pundits  in  this  case 
ave  taken  no  notice,  to  negative  the  right 
i    the    widow    where    the    properly    was 
wholly   separate;  and,  as  they  have  failed 
0  this  extent,  we  cannot  but  think  that  the 
*undits  in  this  case  have  gone  much  too  far 
a  bringing  them  forward  as  uncontradicted 
uthorilies   in   favor   of   the   opinion   which 
tiey  have  formed,  that  the  widows  are  not 
n  this  case  entitled  to  the  separately    ac- 
[uired  property.     It  seems  to  us,  too,  that 
he  decision  in  the  Sandayar  case — a  decision 
,lso  founded  on  the  opinion  of  the  Pundits 
►f  the  Sudder  Court — is  wholly  at  variance 
eilli  th^  opinion  of  the  Pundits  in  the  pre- 
ent    case.     Whether    the    Pundits    in  that 
:ase  were  or  were  not  right  in  the  opinion 
hat  the  zemindary  became  the  separate  pro- 
perty of  the  uncle  by  the  transaction  between 
lim  and  his  nephew   is   quite  unnecessary 
o   consider.     All  that   is   important  to   be 
:onsidered  is  that,  holding  the  zemindary  to 
lave   become  the  separate  property  of  the 
mcle,   they   held   that   the   widows  of   the 
mcle's  son  became  entitled  to  it,  and  that 
he  Court  followed  that  opinion.     The  Pun- 
Tits,  in  the  present  case,  attempt  to  reconcile 
he  conclusions  at  which  they  have  arrived 
vith  the  opinion  given  by  the  Pundits   in 
he   Sandayar  case,  by  assuming  that  the 
Pandits  in  that  case  proceeded  upon  an  idea 
hat  the  descendants  of  the  common  ancestor 
lad  been  separated  ;  but  we  see  no  foun da- 
ion  whatever  for  that  assumption.     On  the 
contrary,  the  facts  of  the  case  seem  to  us  to 
legative  it.     If,  indeed,  there  had  been  any 
juch  separation,  we'  do  not  see  how  there 
:ould  have  been  any  question  as  to  the  rights 
3f  the  widows. 

The  case,  therefore,  stands  thus  upon  the 
authorities.  On  the  one  hand,  we  have  the 
Opinions  of  the  Pundits  in  this  case,  which 
seem  never  to  have  been  acted  upon  by  any 
anal  decree.  On  the  other  hand,  we  have 
the  decision  in  the  Sandayar  case,  and  the 
other  authorities  cited  for  the  appellants  at 
the  bar,  particularly  the  passage  from  Menu, 
in  Sir  William  Jones's  paper,  given  at  2 
Strange,  page  250,  and  the  opinion  of  the 


Pundit  Kistnamachary  (2  Strange,  p.  231), 
the  latter  and  material  portion  of  which  is 
not  open  to  the  objection  taken  to  the  pas- 
sage which  precedes  it  by  Messrs.  Colebrooke 
and  Dorin. 

In  this  state  of  things  their  Lordships  can- 
not but  come  to  the  conclusion  that  the 
balance  of  authority,  as  well  as  the  weight 
of  principle,  is  in  favor  of  the  appellant's 
contention. 

We  proceed,  then,  to  consider  how  the 
Sudder  Court  ought  to  have  dealt  with  this 
case  iafter  Unga  Muttoo's  death ;  and  we  are 
of  opinion  that  that  Court  ought,  upon  the 
applications   made   by  the  di^erent  parties 
claiming  to  prosecute  the  appeal,  to  have 
determined  which  of  the  parties  was  so  en- 
titled.    We  are  of  opinion  that  Sowmia  and 
the  grandson  were  not  so  entitled,  and  that 
their  claims,  therefore,  ought  at  once  to  have 
been  dismissed.     The  claims  of  the  appel- 
lant and  her  two  sisters  were  founded  on  a 
right  common  to  them  as  against  the   re- 
spondent ;  and  we  think  that  the  Court  ought 
to  have  held  them  entitled  to  prosecute  the 
appeal    without    prejudice    to    their   rights 
inter  se,  founded  upon  the  agreement  which 
appears  to  have  been  entered  into  between 
them.     It  would  then  have  been  open  to  the 
Court  to  decide  the  case  upon  the  merits; 
and  upon  the  merits  we  are  of  opinion,  for 
the  reasons  above  given,  that  the  appellant 
and   her   sisters   were   well   entitled   to  the 
zemindary  as  against  the  respondent.     We 
have,  of  course,  not  failed  to  consider  the 
judgment  of  this  Committee  in  1844.     Nor 
have  we  failed  to  observe  that,  in  a  recent 
edition  of  his  Treatise  on  the  Hindoo  Law  of 
Inheritance,  Mr.  Strange,  one  of  the  Judges 
of  the  Sudder  Court  of  Madras,  has  expressed 
an  opinion  adverse  to  the  conclusion  at  which 
we  have  arrived.     But  we  think  it  probable 
that  the  case  was  not  so  fully  discussed  and 
examined   in   1844  as  it  has  been  on   the 
present  hearing;  and,  at  all  events,  we  do 
not  feel  ourselves  justified   in  holding  the 
appellant  bound  by  the  opinion  which  was 
then  expressed ;  which,  though,  of  course, 
entitled  to  the  greatest  possible  respect,  was 
not  necessary  to  the  decision  then  arrived  at. 
And,  as   to  the  opinion  expressed  by  Mr. 
Strange,  it  seems  to  rest  upon  the  opinions  of 
the   Pundits,   and   the    proceedings   of   the 
Courts,  which  we  have  not  been  called  upon 
to  review.     If  that  opinion  had  been  sup- 
ported by  a  uniform  course  of  decisions,  we 
should  perhaps  have  felt  some  difficulty  in 
contravening  it ;  but,  as  the  case  stands  upon 
the  authorities,  we  feel  bound  to  give  effect 
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to  the  conclusion  at  which  we  have  arriv- 
ed. 

.  We  shall,  therefore,  humbly  recommend 
Her  Majesty  to  reverse  the  decrees  and 
orders  complained  of  by  this  appeal ;  to 
declare  that  the  suit  of  1856,  which  appears 
to  us  to  have  resulted  from  erroneous  direc- 
tions given  by  the  Sudder  Court,  ought  to 
have  been  and  ought  to  be  dismissed ;  and 
in  the  suit  of  1856  to  declare  that  Sowmia 
and  Mutto  Vadooga  were  not,  nor  was 
either  of  them,  but  that  the  appellant  and 
her  sisters  were,  as  against  the  respondent, 
entitled  to  prosecute  the  appeal,  and  to  re- 
cover the  zemindary — this  declaration  to  be 
without  prejudice  to  the  rights  of  the  ap- 
pellant and  her  sisters  inier  se  ;  and,  further, 
to  declare  that  an  account  ought  to  have  been, 
and  ought  to  be,  directed  of  the  rents  and  pro- 


fits of  the  zemindary  received  by  the  I^ 
spondent,  or  by  his  order,  or  for  his  use,  awx 
the  death  of  Unga  Muttoo,  with  directions  far 
payment  to  the  parties  entitled  of  what  shoald 
be  found  due  upon  the  account ;  and  also  to 
declare  that  the  zemindary  ought,  at  oiice,U) 
be  put  into  the  hands  of  the  Collector,  or  oi 
a  receiver  to  be  appointed  by  the  Coot, 
with^liberty  to  the  appellant  and  her  sixers, 
or  any  of  them,  to  apply  to  the  Court  as  ihcy 
may  be  advised.     We  shall  further  recom- 
mend that  the  case  be  remitted  to  the  Sudder 
Court,  with  directions  to  carry  these  declan- 
tions  into  effect ;   but  we  shall  not  recom- 
mend that  any  costs  be  given  of  the  suit  i. 
1856,  or  of  this  appeal,  or  of  any  of  the  pro- 
ceedings below.     But  any  costs  to  which  the 
appellant  has  been  subjected  must  be  I^ 
funded. 


^865.] 


Privy 


THE  WSKKLY   REPORTER. 


Council, 


43* 


The  1 8th  July  i860. 
Preseni  : 
Lord  KingsJown,  the  Judge  0/ the  High  Court 
0/  Admiralty t  Sir  E,  Ryan,  Sir  L.  Peely  and 
Sir  y.  W,  Colvile, 

Arreement  by  third  party  to  pay  for  another— 
Bona  fide  endeavour  of  the  obhg^or  to  perform 
his  engagement — Disposition  of  Obhgfe  to 
prevent  performance — Interest. 

On  Appeal  from  the  Sudder  Dewanny 
Adawtut  at  Calcutta, 

Ram  Gopal  Mookerjee 

versus 

Masseyk  and  Kenny. 

Where  a  third  person  voluntarily  consents  to  incur 
liability  on  account  of  another,  and  binds  himself  in  a 
penalty  for  the  due  performance  of  his  engagement,  the 
nice  technicalities  of  English  law  are  not  applicable,  but 
the  real  intention  of  the  parties  must  be  looked  to.  In 
this  case,  there  having  been  a  bond  fide  endeavour  on  the 
part  of  the  respondent  fairly  to  perform  his  engagement, 
antf  there  having  been  a  disposition  on  the  part  of  the 
appellant  to  throw  obstacles  in  the  way  of  the  perform- 
ance in  order  to  obtain  payment  of  the  penalty  conse- 
quent on  non-performance,  the  appeal  was  dismissed. 

It  appeared  that  there  was  an  interval  of  several 
months,  during  which  time  no  interest  was  calculated. 
The  Privy  Council,  although  inclined  to  believe  that  the 
interest  was  due,  yet  finding  that  the  point  was  not 
stated  in  the  reasons  of  appeal  laid  before  the  Sudder 
Court,  and  that  it  did  not  appear  to  have  been  suggested 
below,  disallowed  it.  The  sum  would  probably  have 
%een  allowed  if  it  had  been  asked ;  and,  if  it  had  been 
refused,  the  amount  would  have  been  far  below  that  for 
which  an  appeal  to  the  Privy  Council  could  be  brought. 

This  is  a  suit  brought  by  the  appellant 
to  recover  12,829  rupees  alleged  to  be  due  to 
him  from  the  respondents  under  an  ekrar- 
namah  or  agreement. 

It  appears  that  the  appellant  was  the 
lessee  of  certain  lands  in  the  zillah  of  Jes- 
sore,  and  that  the  respondent  Kenny,  who 
was  the  proprietor  of  several  indigo  factories 
in  that  district,  was  under-lessee  of  a  portion 
of  the  property. 

The  appellant  alleged  that  a  large  sum 
was  due  to  him  from  Kenny  for  rent,  and 
''  he  brought  several  actions  in  the  Zillah  Court 
of  Jessore  to  recover  the  amount,  and  issued 
attachments  against  Kenny's  factories  and 
other  property. 

In  1850,  while  this  litigation  was  pending, 
4he  other  respondent  Masseyk   intervened, 


and  alleged  that  he  had  become  the  purchaser 
of  the  interest  of  Kenny,  and  he  objected  to 
any  sale  being  made  under  the  attachments.  . 

He  obtained  an  order  to  stay  the  sale 
under  four  of  the  attachments,  from  which 
order  the  present  appellant  appealed  to  the 
Sudder  Dewanny  Adawlut,  and  that  appeal 
was  pending  at  the  lime  when  the  engage- 
ment, on  which  the  question  before  us  was 
raised,  was  entered  into  by  Masseyk;  be- 
sides which  three  other  executions  of  decree 
cases  were  pending  for  trial  In  the  zillah, 
and  other  actions  were  brought  by  Masseyk 
against  the  appellant. 

In  this  state  of  things  the  instrument  in 
question  was  executed  by  Masseyk  on  the 
25th  September  1850. 

It  is  in  the  Bengalee  form  and  language, 
and  is  addressed  by  Masseyk  to  the  appellant. 
It  recites  the  circumstances  already  stated, 
and  that  Masseyk  was  desirous  of  coming  to 
an  amicable  settlement  for  the  money  due 
to  the  appellant ;  that  the  amount  due  to  the 
appellant  from  Kenny  had  been  proved  to  be 
33,589  rupees  15  annas  3  pice,  and  of  which, 
under  an  amicable  settlement,  Masseyk  had 
agreed  to  pay  to  the  appellant  25,ocx)  rupees, 
and  that  the  appellant  had  agreed  to  receive 
the  said  sum  and  make  a  remission. 

The  agreement  then  states  that  certain 
sums  had  already  been  received  by  the  ap« 
pellant  in  part  of  the  25,000  rupees ;  that,  at 
the  time  of  the  execution  of  the  instrument, 
10,000  rupees  more  had  been  paid  to  the  ap- 
pellant through  his  mooktear,  leaving  12,713 
rupees;  and  that  Masseyk  agreed  to  pay 
this  sum,  with  interest,  from  the  ist  Bhadoon 
(i6th  August  1850)  by  two  instalments, 
one  of  6,000  rupees,  for  principal,  on  the  loth 
Magh  (22nd  January  1851),  and  the  other 
of  6,719  rupees,  for  principal,  on  the  loth 
Choit  (23rd  March  1851).  In  what  way  - 
the  interest  was  to  be  paid,  we  will  consider 
presently.  The  payments  were  to  be  endors- 
ed on  the  back  of  the  ekrar;  then  follow 
these  words :  *'  And  whatever  sum  of  money 
I  may  at  any  time  pay,  you  will  first  deduct 
the  interest  money  out  of  that,  and  credit 
the  balance  for  principal." 

The  factories  are  then  pledged  for  the  pay- 
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ment  of  this  money,  as  well  as  the  personal 
liability  of  Masseyk.  Then  follow  these 
words :  "  If  I  fail  to  pay  the  whole  of  the 
•  money  due  to  you,  together  with  interest,  after 
deduction  of  the  remitted  money,  agreeably 
to  the  condition  written,  then  the  remission 
of  the  money  that  you  have  now  made  under 
the  amicable  settlement  is  not  to  hold  good, 
and  the  said  remitted  money  will  be  justly 
due  by  me,  and  you  will  realize  it  by  the  sale 
of  the  hypothecated  factories,  and  from  me, 
my  heirs,  representatives,  and  executors, 
and  in  the  event  of  any  other  person  pur- 
chasing the  said  factories  from  the  said  pur- 
chaser." 

Provision  is  then  made  for  putting  an  end 
to  the  several  suits  subsisting  between  the 
different  parties. 

It  is  to  be  observed  that,  although  the 
debt  from  Kenny  to  the  appellant  might 
b^  33»5^9  rupees  15  annas  3  pice,  it  by 
no  means  followed  that  the  property  which 
Masseyk  had  purchased  was  liable  to  the 
payment  of  the  whole  of  that  sum ;  and, 
whatever  might  be  the  liability  of  the  pro- 
perty, Masseyk  was,  previously  to  this 
agreement,  under  no  personal  liability.  By 
the  agreement  he  made  himself  personally 
liable  to  the  extent  of  25,000  rupees  for  the 
debt  of  another,  of  which  sum  nearly  half 
was  actually  paid  at  the  time ;  and  these 
payments  made  and  to  be  made  were  part 
of  an  arrangement  for  a  general  settlement 
of  the  various  disputes  then  pending  between 
the  parties,  and  for  the  dismissal  of  the  suits. 

There  is  nothing  in  the  agreement  which 
makes  the  payment  of  the  instalments  on  the 
days  fixed  of  the  essence  of  the  contract, 
unless  that  stipulation  is  to  be  inferred  from 
the  words :  "  If  I  fail  to  pay  agreeably  to  the 
"condition  written." 

Instead  of  there  being  in  any  other  part 
of  the  agreement  anything  to  favor  this  con- 
struction, the  nature  of  the  engagements  on 
each  side,  and  the  clause  to  which  we  have 
referred  as  to  any  payments  on  account  be- 
ing applied  first  to  payments  of  interest,  ap- 
pear to  us  to  furnish  an  implication  to  the 
contrary. 

It  being  a  part  of  the  agreement  that  the 
suits  in  the  Zillah  Court  and  the  Sudder 
Dewanny  should  be  abandoned,  the  vakeels 
of  both  parties,  on  the  day  of  the  date  of 
the  agreement,  brought  it  under  the  notice 
of  the  Sudder  Dewanny  by  petition.  It 
was  also,  on  the  same  day,  brought  to  the 
notice  of  the  Zillah  Court. 

The  first  instalment  of  6,000  rupees 
^came  xiue   on   22nd   January    1851 :    it 


was  not  actually  paid  till  the  21st  tk  Maid 
1851. 

The  second  instalment  became  due  onik 
23rd  March  1851,  and  was  not  received  by 
the  appellant  until  5lh  July  1851.  Under 
these  circumstances,  the  appellant  has  broogk 
his  action  against  Masseyk  and  Kenny,  in- 
sisting that  the  agreement  has  not  been 
performed  according  to  its  tenor,  and  that  he 
is,  therefore,  entitled  to  receive  the  payment 
of  the  whole  amount  of  8,000  and  odd  nipees, 
which,  he  says,  were  only  to  be  remiued 
on  the  condition  of  the  less  sums  being  paid 
punctually  on  the  specific  days  mentioned  in 
the  agreement. 

On  the  part  of  the  respondent  it  is  con- 
tended that  payment  on  the  day  was  no  es* 
sential  part  of  the  contract ;  that  this  is 
not  the  case  of  a  creditor  engaging  to  remit 
to  his  debtor  a  portion  of  his  demand  in  cob- 
sideration  of  his  making  payment  of  smaller 
sums  punctually  at  fixed  periods,  in  which 
case  the  punctuality  of  payment  is  the  onlj 
consideration  which  the  creditor  receives  f« 
his  indulgence ;  that  this  case  d<3es  A^ 
therefore,  fall  within  the  principle  of  Fad 
and  Lord  Chesterfield  relied  on  by  the  appef* 
lant,  but  is  a  case  in  which  a  third  pM 
being  under  no  liability,  consents  to  incai^ 
liability,  and  binds  himself  in  a  penalty  in 
the  due  performance  of  his  engagement. 

The  Judges  of  the  Zillah  Court,  and  all 
the  Judges  of  the  Sudder  Court,  have  decid- 
ed against  the  claim  of  the  plaintiff,  the  pre* 
sent  appellant ;  and  their  Lordships  have  to 
consider  whether  any  sufficient  reasons  have 
been  urged  for  disturbing  those  decisions. 

Their  Lordships  are  of  opinion  thai  they 
ought  not  to  apply  to  this  case  the  nice  tech- 
nicalities of  English   law;   that  they  most 
look  at  the  agreement  with  a  view  to  «« 
what  the  real  intention  of  the  parties  was, 
and  must  enquire  whether  it  appears  upon  j 
the*  evidence  that  there  has  been  any  faiJna  ^ 
by  the  respondents  in  the  substantial  p«t-  j 
formance  of  the  contract;  and,  if  there  has 
been  any  default,  to  whom  such  default  is 
attributable.  ^ 

It  appears  to  their  Lordships  to  be  sufr 
ciently  proved  that  on  the  loth  Magh  "« 
respondent  Masseyk,  through  his  ""^^^^ 
offered  to  pay  to  Deb  Coomar  R?^'  ^^ 
,  mooktear  of  the  appellant  in  the  ^^r^ 
Jessore,  the  sum  of  6,000  rupees  as  the  ni» 
instalment  due  under  the  agreement.  ai» 
that  Deb  Coomar  Rae  declined  to  r^c^'*'!? 
alleging  that  he  had  not  in  his  P<^^^^ 
the  ekramamah  on  which  the  receipt  oi  w 
money  was  to  be  endorsed.   This  instrumw* 
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is  said  to  have  been  in  the  possession  of  the 
appellant  himself,  who  resided  at  some  dis- 
tance from  Jessore. 

It  is  objected,  on  the  part  of  the  appellant, 
to  this  offer — 

1 .  That  the  offer  did  not  include  the  in- 
terest which  ought  at  that  time  to  have  been 
paid. 

2.  That  Deb  Coomar  Rae  had  no  aufhori- 
Xy  to  receive  the  money  on  behalf  of  the  ap- 
pellant. 

3.  That  the  respondent  was  bound  to  seek 
out  the  appellant  on  the  da}^  of  payment, 
and  to  tender  to  him  the  exact  amount  of 
principal  and  interest  then  due. 

Their  Lordships,  on  consideration,  are  of 
opinion  (contrary  to  the  impression  which 
they  at  first  entertained)  that,  by  the  agree- 
ment, the  interest  on  the  12,719  rupees  up  to 
the  day  of  payment  was  to  be  paid  at  the 
same  time  with  the  6,000  rupees,  and  that, 
therefore,  if  it  were  necessary  to  prove  a 
strict  legal  tender,  such  tender  was  not 
made ;  but  they  are  satisfied  that  the  omis- 
sidh  to  fnclude  the  interest  arose  merely  from 
a  misapprehension  of  the  ambiguous  words 
of  the  agreement,  and  that  such  omission 
was  not  the  reason  why  the  money  was  re- 
fused, and  they  think  that  a  strict  legal  tender 
was  not  necessary. 

They  are  by  no  means  satisfied  that 
Deb  Coomar  Rae  had  not  authority  to  re- 
ceive the  money.  He  has  not  been  examined 
by  the  appellant,  and  he  was  summoned  as  a 
witness  by  the  respondent,  and  he  failed  to  ap- 
pear. He  was  the  person  through  whom,  if 
the  attachments  against  the  property  had 
been  prosecuted,  the  money  would  have  been 
recovered,  and  to  whom  it  would  have  been 
paid  in  the  Zillah  Court ;  and  he  was,  there- 
fore, the  person  to  whom-  the  respondent 
might  well  imagine  that  the  ekrarnamah,  on 
which  the  payment  of  the  money  was  to  be 
endorsed,  would  be  transmitted  by  the  appel- 
lant. There  seems  no  improbability  in  the 
statement  of  the  respondent's  witnesses  that 
Deb  Coomar  Rae  said  that  he  would  send 
for  the  ekrarnamah  that  the  endorsement 
might  be  made  upon  it. 

There  seems  to  have  been  uncertainty 
on  both  sides  as  to  the  place  at  which  the 
ekrarnamah  was  to  be  produced,  and  the 
money  was  to  be  paid.  The  instrument  was 
executed  at  Calcutta,  where  the  appellant 
had  a  mooktear  ;  it  related  to  property  at 
Jessore,  where  the  appellant  had  anoihcr 
mooktear.  The  deed  had  been  sent  from 
Calcutta  to  be  produced  in  the  Zillah  Court 
of  Jessore.    The  appellant  resided  at  Beer- 


nuggur,  and  had  a  place  of  business  at  Kish- 
nuggur.  It  is  stated  by  the  respondent  that 
it  was  verbally  settled,  after  the  execution  of  • 
the  ekrar,  that  the  money  should  be  paid  to 
the  appellant's  mooktear  in  the  zillah  of 
Jessore,  and  that  appellant  would  send  the 
ekrar  to  him.  There  is,  however,  no  proof 
of  this.  On  the  other  hand,  the  appellant 
does  not  allege  that  there  was  any  place 
fixed,  either  by  agreement  or  by  custom,  or 
by  rule  of  law,  where  the  payment  should  be 
made.  He  suggests,  indeed,  at  different 
times  in  the  course  of  the  proceedings,  that 
the  payment  or  tender  might  have  been 
made  to  his  mooktear  at  Calcutta,  or  to 
himself  at  his  house  at  Beernuggur,  or  to 
the  house  of  the  mal-zemindar  of  the  ijarah. 
To  these  the  place  of  business  of  the  appel- 
lant at  Kishnuggur  was  added  in  the  discus- 
sion at  our  bar  as  a  proper  place  for  making 
the  tender. 

Upon  the  whole,  their  Lordships  are  satis- 
fied that  there  was  a  bond  fide  tVitt,ZNO\ix  on 
the  part  of  the  respondent  fairly  to  perform 
his  engagement,  and  that  there  is  much  rea- 
son to  believe,  with  some  of  the  Judges  in  the 
Court  below,  that  there  was  desire  on  the  part 
of  the  appellant  to  throw  obstacles  in  the  way 
of  the  performance,  in  order  to  obtain  pay- 
ment of  the  penalty  which  he  expected  would 
be  the  consequence  of  non-performance. 

The  principle  of  these  observations  applies 
to  the  second  instalment  as  well  as  the  first; 
and  their  Lordships  have  arrived  without 
hesitation  at  the  conclusion  that  the  main 
ground  of  the  appeal  entirely  fails,  and  that, 
if  the  appellant  has  received  the  full  amount 
of  the  principal  sum  of  12,719  rupees,  with 
interest  upon  that  sum  till  the  time  of  pay- 
ment, he  has  received  everything  which  he 
can  justly  claim. 

They  are  not,  however,  satisfied  that  he 
has  received  the  full  amount  of  interest 
which  he  might  reasonably  demand  ;  because 
it  appears  that,  with  respect  to  the  last  in- 
stalment, there  was  an  interval  of  several 
months,  during  which  time  no  interest  was 
calculated,  the  delay  of  payment  during  that 
period  having  arisen,  as  it  is  suggested, 
from  the  accidental  absence  of  the  European 
Judge  from  Jessore.  It  appears,  however, 
that  this  point  is  not  stated  in  the  reasons 
of  appeal  laid  before  the  Sudder  Court, 
nor  does  it  appear  to  have  been  suggested 
below.  The  sum  would,  probably,  have 
been  allowed  if  it  had  been  asked  ;  and,  if  it 
had  been  refused,  the  amount  would  have 
been-  far  below  that  for  which  an  appeal  to 
this  country  can  be  brought. 
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Under  these  circumstances,  their  Lord- 
ships think  they  would  not  be  justified  in 
modifying,  on  this  ground,  the  order  which 


they  must  humbly  advise  Her  Majesty  to 
make,  viz.,  an  order  that  this  appeal  be 
dismissed  with  costs. 
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The  lath  July  1864. 

Present : 

Lord  Ktngsdown,  Lord  Justice  Knight 
Bruce,  Sir  E.  Ryan,  and  Lord  Justice 
Turner. 

Bond  (by  Execntor  and  Guardian)— Kistbnndee 
or  engagement  to  pay  by  instalments  (by 
Minors)-~Adjustment  01  acconnts. 

On  Appeal  from  the  Sudder  Dewanny  Adawlui 

at  Calcutta, 

Gbolab  Khoonwurree  Bebee 


versus 
Eshur  Chunday  Chowdry  and  others. 

lihe  appellant  made  a  claim  upon  the  respondents  in 
spect  of  certain  bonds  given  during  their  minority 
bj  their  executor  and  guardian.  On  attaining  majority, 
the  respondents,  being  desirous  of  avoiding  payment, 
were  advised  that  they  could  only  do  so  by  instituting 
a  suit  to  which  the  executor  must  be  a  party,  and  in 
which  a  settlement  of  his  accounts  would  be  required. 
But,  as  the  executor  was  their  spiritual  guide,  and  had 
been  their  father's  also,  instead  of  instituting  a  suit 
against  him  they  thought  it  better  to  come  to  terms 
with  the  appellant  in  order  to  obtain  time  for  the 
payment  of  the  debt  by  instalments ;  and  a  kistbundee 
was  accordingly  executed.  Hbld  that  the  respondents 
could  not  now,  after  the  death  of  the  guardian,  dispute 
their  liability  for  the  payment  of  the  debt  which  they 
had  thus  deliberately  undertaken  to  pay,  notwithstanding 
fthat  no  adjustment  of  accounts  had  taken  place  to  ascer- 
tain the  balance  really  due  to  the  appellant  before  the 
grant  of  the  kistbundee. 

We  have  looked  carefully  through  the 
papers  in  this  case,  and  remain  of  the  opinion 
which  we  intimated  at  the  hearing,  that  the 
decree  cannot  be  supported.  Considering  the 
large  amount  of  the  sum  at  stake  and  the 
position  in  life  of  the  respondents,  it  is 
difficult  to  account  for  their  omitting  to 
appear  at  our  bar  to  maintain  the  decree, 
which  they  have  obtained.  But,  as  far  as  we 
can  discover,  the  proceedings  of  the  appel- 
lant have  been  regular,  and  she  is  entitled, 
therefore,  to  call  upon  us  to  dispose  of  the 
appeal  ex  parte. 

The  appellant  carries  on  business  as  a 
banker;  in  that  character  she  alleges  that 
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she  made  very  large  payments  for  the  re- 
spondents, during  the  time  that  they,  or  some 
of  them,  were  minors,  in  respect  of  jumma 
of  revenue  due  to  the  Government  from  a 
zemindary  belonging  to  them.  These  ad- 
vances are  alleged  to  have  been  made  at  the 
instance  of  a  person  who  was  the  guardian 
of  the  infants,  and  executor  and  trustee 
under  the  will  of  their  father.  For  these 
sums,  the  respondents,  on  taking  possession 
of  their  zemindary,  had  given  a  kistbundee, 
or  engagement  to  pay  the  amount  by  instal- 
ments; and,  for  one  of  the  instalments  80 
secured,  the  action  in  this  case  was  brought. 

There  appears  to  be  great  reason  to  suspect 
fraud  on  the  part  of  the.  guardian,  and 
some  reason  to  believe  that  the  agents  of  the 
appellant  were  privy  to  it.  There  can  be 
little  doubt  that  the  lease  of  the  respondent's 
zemindary,  which  was  made  by  the  guardian 
to  a  servant  of  the  appellant,  and  which  was 
disputed  by  the  respondents  and  surrendered 
by  the  lessee,  was  really  made  to  the  servant 
as  the  nominee,  and  for  the  benefit  of  the 
appellant.  It  is  very  possible  that,  if  the 
respondents  had  instituted  a  suit  to  take  the 
accounts  of  this  guardian,  and,  charging 
collusion  between  him  and  the  appellant,  had 
investigated  the  transactions  which  had 
taken  place,  it  might  have  appeared  that 
there  was  no  such  sum  as  was  claimed  by  the 
appellant  justly  due  to  her. 

The  Judges  of  the  Sudder,  who  have 
pronounced  a  decree  in  favor  of  the  re- 
spondents, seem  to  have  been  influenced  by 
reasons  of  this  nature,  and  to  have  rested 
their  judgment  on  the  ground  that  no  adjust- 
ment of  accounts  had  taken  place  to  ascer- 
tain the  balance  really  due  to  the  appellant 
before  the  kistbundee  was  granted. 

But  we  think  that  this  objection  under  the 
circumstances  cannot  be  allowed  to  prevail ; 
for  the  question  whether  it  would  be  fit  to 
insist  on  this  adjustment  was  distinctly 
brought  under  the  notice  of  the  respondents 
before  the  kistbundee  was  executed,  and 
decided  by  them  in  the  negative.  It  is 
proved  by  Hurro  Gobind  Sen  that,  when  a 
claim  was  made  upon  the  respondents  in  re- 
spect of  the  bonds  given  by  the  executor  and 
guardian,  they  were  desirous  of  avoiding  the 
payment,  and  consulted  him  as  to  the  mode 
of  doing  so ;  that  they  were  advised  by  him 
that  they  could  only  do  so  by  instituting 
a  suit  to  which  the  executor  must  be  a  party, 
and  in  which  a  settlement  of  his  accounts 
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would  be  required.  Now,  the  executor  was 
their  spiritual  guide,  and  had  been  the  spiri- 
ttial  guide  ctf  their  father,  and  it  was  not 
considered  proper  to  institute  a  suit  against 
him.  Under  these  circumstances  it  was 
thought  better  to  come  to  terms  with  the 
appellant,  to  obtain  time  for  payment  of  the 
debt  by  instalments.  The  kistbundee  was 
accordiftgly  executed,  and  the  witness  says 
that  he  considered  the  arrangement  beneficial 
to  the  respondents. 

There  seemd  no  reason  whatever  to  doubt 
diis  statement,  tlurro  Oobind  Sen,  who 
mdkes  it,  waJ  in  the  employment  of  the  re- 
spondents, was  connected  with  them  by  mar- 
riagfe,  afid  i^as  referred  to  iti  their  answer 
as  one  of  their  agents  who  ought  to  have 
been  employed  in  any  business  of  this  de- 
scHption. 

It  appeats  impossible  to  permit  the  re- 
dfjondents,  dfter  the  death  of  the  guardian, 
now  to  dispute  their  liability  for  payment  of 
the  dfebt  which  they  had  thus  deliberately 
uhdertaken  tb  pay. 

Thfe  kistbundee  itself  and  its  registration 
appear  tb  be  regularly  proved,  payments 
have  been  made  of  some  of  the  instalments, 
attd  such  payments  are  endorsed  upon  the 
instrument.  The  dccount-books  of  the  appel- 
lant ^ere  jproduced  at  the  hfearing,  and  the 
fact  of  the  paytnents  made  by  her  as  the 
cotisiderdtioh  for  the  bonds  given  by  the 
executor  seems  to  have  been  thereby  estab- 
lished. 

Whatever  suspicion  may  attach  to  the 
dealings  between  the  appellant  and  the 
executor,  it  cannot  affect  the  decision  of  the 
present  suit.  We  think  that  the  decree  of 
the  Zill^h  Court  must  be  restored,  and  the 
decree  of  the  Sudder  reversed,  and  that 
the  appellant  must  have  the  costs  of  the 
proceedings  in  the  Sudder  Court,  .but  we 
are  not  inclined  to  give  any  costs  of  this 
appeal. 

We  will  make  a  report  to  Her  Majesty 
in  conformity  with  the  opinion  which  we 
have  expressed. 


The  23rd  July  1864. 

Present  : 

Lord  Kingsdown,  Sir  E,  Ryan,  Sir  J.  T. 
Coleridge,  Sir  L.  Peel,  and  Sir  J,  \\\ 
Colvile. 

ConVersioA  of  Gbvernment  Securities  deposited 
in  Court,  othlen^isie  than  at  th«  instance  of  the 
depositor^ 


On  Appeal  from  the  Sudder  Devfanny  Adtvitd 

at  Calcutta, 

Rajah  Sutteeschunder  Roy 
versus 
Samasoondery  Debia  and  others. 

Where  Government  Securities  bearing*  interest « 5 
per  cent,  were  deposited  in  Court  for  payment  of  interest 
thereon  to  certain  annuitants,  and  the  Registrar  of  the 
Court,  in  pursuance  of  notices  gfiven  by  the  Go\-ema:fM 
Ag-ent,  converted  the  notes  into  4  per  cent,  papm- 
Held  that,  though  thfe  conversion  of  the  notes  was  tke 
act  of  Government  and -of  the  Court,  not  of  the  parties. 
the  appellant  was  liable,  under  his  agreement,  to  pay  ^^ 
annuitants  the  sum  originally  agreed  upon. 

Their  Lordships  have  looked  ihrouglitbe 
printed  papers  in  this  case,  and  also  throiigli 
the  MS.  documents  handed  in  by  the  ap- 
pellant for  the  purpose  of  showing  how  '»k 
Government  Securities  for  60,000  rupee? 
deposited  in  Court,  and  at  the  time  bearing 
5  per  cent,  interest,  had  been  converted  in!) 
Government  notes  bearing  only  4  percwi 
interest.  That  examination  shows  tiiai  the 
statement  in  some  of  the  papers  dthat^iie 
60,000  rupees  were  originally  invested  in  t 
single  note  is  mistaken.  It  appears  iht 
they  were  invested  in  notes  of  diicw^ 
amounts ;  and,  with  respect  to  the  notes  fcf 
42,000  rupees,  the  subject  of  the  pre5«si 
appeal,  that  they  were  paid  off  at  dfes 
times  in  the  years  1833  and  1837,  in 
pursuance  of  notices  given  by  the  Go«n> 
ment  Agent  to  the  Registrar  of  the  Coc:t 
of  Sudder  Adawlut,  and  were  converted 
into  Government  paper  bearing  oniy  4  P^^ 
cent,  interest. 

This  had  been  done  before  the  division  of 
the  "notes  amongst  the  parties  entitled  to  the 
income;  and,  thdugh  the  delivery  oat  of  ifac 
notes  to  the  claimants  seems  to  have  been 
irregular,  it  did  not  affect  the  conversion  of 
the  5  per  cent,  securities  into  4  P^^  ^"^ 
securities,  which  was  the  act,  not  of  ihe  par- 
ties, but  of  the  Government  and  of  the 
Court. 

Now,  that  conversion  having  reduced  the 
3,000    rupees    which    the    annuitants  were 
entitled  to  receive  by  one-fifth,  the  app^'' 
lant  under  his  engagement  became  liable  to 
make  it  good ;  and  in  this  suit  he  has  been 
charged  with  the  amount  found  due  in  that 
respect  upon  42,000  rupees,  which  seems  0 
have  been  the  only  sum  on  which  the  Coo 
considered  that  actual  proof  had  been  gi|^c 
of  the  conversion  of  the  notes.    This  orde 
does   no   injustice    to    the    appellant, 
cannot,   therefore,    advise    Her   Majesty 


reverse 


the'  judgment  complained  of. 
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think  it  should  be  affirmed,  without  preju- 
dice to  any  proceedings  which  the  appel- 
lant may  take  for  the  full  sum  of  compelling 
the  holders  of  the  notes  for  the  full  sum  of 
60,000    rupees   to    bring    them    back    into 


Court.     The  effect,   however,  of  this   may 
possibly  be  that  the  appellant  may  be  found 
liable   to  a  loss  in  respect  of  the   conver- • 
sion    of    the     other     notes     beyond     the 
42,000  rupees. 
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The  30th  July  i860. 
Present  : 

Judge  of  the  High  Court  of  Admiralty, 
Sir  E.  Ryan,  Sir.  J,  T.  Coleridge,  and 
Sir  L.  Peel. 

Action— Tort  • 

On  Appeal  from  the  Supreme  Court  of  Judica- 
ture at  Fort  William  in  Bengal. 

Thomas  Eales  Rogers 

versus 

Rajendro  Dutt  and  others. 

In  the  case  of  damage  occasioned  by  wrongful  act, 
(j.  e,,  an  act  which  the  law  esteems  an  injury)  the  same 
remedy  by  action  lies  against  the  doer,  whether  the  act 
was  his  own  spontaneous  and  unauthorised,  or  whether 
itjras  d»ne  by  the  order  of  Government.  Malice  is 
not  a  necessary  ingredient  to  the  maintenance  of  the 
action.  It  is  essential  to  an  action  in  tort  that  the  act 
complained  of  should,  under  the  circumstances,  be  legal- 
ly wrongful  as  regards  the  party  complaining,  that  is, 
i  t  must  prejudicially  affect  him  in  some  legal  right, 
merely  that  it  will  however  directiy  do  him  harm  in  his 
interests,  is  not  enough. 

The  Government  may  prohibit  its  pilots  from  allow- 
ing any  ves^ls  under  their  pilotage  charge  to  be  taken 
10  tow  of  a  steamer,  the  owners  of  which  will  only  ren- 
.  der  their  services  on  exorbitant  terms. 


calling  of  pilots,  and  take  pilotage  charge 
of  inward  and  outward-bound  ships;   and 
that,   in  consequence  of  the  perils  of  the  ^ 
navigations,  no  ship  can  with  safety  proceed  * 
inwards  and  outwards,  or  be  duly  navigated, 
except    in    charge   of    a    competent    pilot. 
After  these  recitals,  the  plaint  charged  that 
the  defendant  wrongfully  and  unjustly  con- 
triving and  intending  to  injure  the  plaintiffs, 
and  to  prevent  them  from  continuing  to  em- 
ploy their  said   steam-tug,  wrongfully  and 
injuriously  issued  and  published  a  certain 
order,  addressed  to  the  said  officers  of  the 
Bengal  Pilot  Service,  whereby  he,  as  such 
Superintendent  of  Marine,  strictly  prohibit- 
ed them  from  allowing  the  said  steam-tug 
to  take  any  ship  in  tow  of  which  they  should 
have  charge.     It  then  stated  the  period  dur- 
ing which  the  order  remained  in  force;  the 
deprivation    of    employment    during    that 
time;   and  the    consequent   loss    of  profit, 
laying  the  damage  at  20,000  rupees.     To 
this  plaint  the  appellant  pleaded  three  pleas : 
on  the  first  only  of  which,  being  the  plea 
of  not  guilty,  the  question  before  their  Lord- 
ships arises.     The  allegations  in  the  induce- 
ment by  way  of  recitals  must  be  taken  to 
have  been  admitted  by  the  defendant :  and 
supposing     the     direct    allegations     which 
are  in  issue  to  have  been  proved  in   such 
sense  as  to  make  the  action   maintainable, 
no  question  was  made  before  us  as  to  the 
amount  of  the  damages  awarded.     The  point 
for  consideration,  therefore,  is  whether  upon 
the  evidence  in  the  case  this  action  is  main- 
tainable. 


This  was  an  appeal  from  the  Supreme 
Court  of  Calcutta.  The  respondents  were 
the  plaintiffs  in  that  Court,  and  their  plaint 
recited  that  they,  before  the  committing  of 
the  grievances  complained  of,  had  been,  and 
then  were,  the  owners  of  a  steam-tug  called 
the  Underwriter,  employed  for  hire  in 
towing  ships  to  and  from  the  port  of  Cal- 
cutta, and  in  the  receipt  of  large  profits  from 
such  etnployment ;  and  that  the  defendant 
.was  an  officer  in  the  public  service  of  the 
East  India  Company,  having  the  name  and 
s^le  of  the  Superintendent  of  Marine,  and 
that,  as  such,  he  was  invested  with  the  chief 
authority  and  control  over  all  the  officers  of 
the  Bengal  Pilot  Service,  employed  by  the 
Company  on  the  Hooghly  River  for  the  pur- 
pose of  piloting  vessels  thereon  to  and  from 
the  said  port;  and  that  the  said  officers  of 
the  Bengal  Pilot  Service  were  the  only 
polits  who,  upon  the  said  river,  exercise  the 


As  their  Lordships    view    the    evidence, 
the  facts  appear  to  be  the  following:  The 
Bengal  pilots  are  an  organised  body  under 
the  control  of  the  Superintendent  of  Marine, 
which  office,  at  the  time   in  question,  was 
filled  by  the  defendant.    They  form  by  far 
the  larger  part  of  the   Calcutta  pilots,   and 
on  them  devolves  the  almost  indispensable 
duty  of  piloting  vessels  up  and  down  the 
Hooghly  to  and  from  the  sea  and  port  of 
I  Calcutta.    Tugs  are  constantly  required  for 
bringing  vessels  up :  and  the  plaintiffs  were 
owners   of   one,    a   steam-tug,   the    Under- 
writer, employed  in  this  service.    For  such 
service    there    are   two    rates    of   payment, 
one  called  the  Government  Certificate,   in 
which  the  amount  is  regulated  by  a  tariff 
according  to  the  time  employed ;  ^the  other 
depending  on  the  special  contract  between 
the  parties.     On  the  20th  September  1857, 
I  when  the  mutiny  in  India  was  in  full  vigour, 
I  Her    Majesty's    ship    Belleisle  entered  th© 
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Hooghly  bringing  troops  for  the  public  ser- 
vice. The  Captain  of  the  Underwriter^ 
Henry  Fox,  who  was  seeking  employment, 
went  on  board  and  offered  to  take  her  up. 
At  this  time  a  Bengal  pilot  was  in  charge  of 
her.  Fox  declined  to  take  her  on  the  terms 
of  the  Government  Certificate,  and  asked 
a  much  larger  sum,  first  3,000  rupees,  and 
finally  2,500.  The  Captain,  not  choosing 
to  incur  the  responsibility  of  agreeing  to  this 
demand,  telegraphed  once  and  again  to  Mr. 
Beadon,  the  Secretary  to  the  Government 
of  India,  stating,  on  the  second  occasion,  the 
demand,  that  his  pilot  required  a  powerful 
tug,  and  asking  what  amount  he  might 
offer.  On  the  receipt  of  this  second  appli- 
cation, Mr.  Beadon  communicated  it  to  the 
defendant,  with"  a  letter  stating  what  had 
passed,  and  concluding  with  these  words — 
*^what  had  better  be  done?"  The  defend- 
ant immediately  went  to  Mr.  Beadon,  and 
gave  him  his  opinion  that  the  charge  was 
exorbitant ;  that  it  was  Mr.  Beadon's  duty 
to  take  steps  to  prevent  such  charges  being 
made  for  ships  coming  in  with  troops ;  that 
the  rate  of  charge  might  otherwise  increase 
from  day  to  day  with  the  increasing  necessi- 
ties of  the  Government;  and  added  that,  if 
he  left  the  matter  to  him,  he  would  proceed 
to  the  Bankshall  (the  place  of  rendezvous 
for  the  Bengal  pilots),  and  direct  one  of 
the  officers  to  see  the  owners  of  the  tug, 
and  tell  them  that,  if  they  did  not  send  down 
immediately  an  order  to  take  the  troops  in 
tow,  he  would  issue  an  order  to  the  officers 
of  the  Pilot  Service,  strictly  prohibiting 
them  from  allowing  the  Underwriter  to 
take  any  ship  in  tow  of  which  they  had  pi- 
lotage charge.  To  this  Mr.  Beadon  an- 
sw-ercd,  "  1  think  you  would  do  right ;"  and 
so  left  it  with  the  defendant  to  dispose  of 
the  matter.  What  the  defendant  said  he 
would  do,  he  immediately  did.  The  Go- 
vernment terms  were  still  refused  by  the 
plaintiffs,  and  the  service  was  unperformed 
by  them.  Whereupon,  on  the  22nd  Sep- 
tember, by  the  directions  of  the  defendant, 
the  order  complained  of  was  issued,  and  re- 
mained in  force  until  the  iplh  October, 
when,  by  the  direction  of  the  Government, 
it  was  rescinded ;  and  it  is  for  the  loss  of 
employment  during  this  interval  that  the 
action  has  been  brought,  and  the  damages 
awarded. 

On  this  state  of  facts  it  does  not  appear 
to  their  Lordships  material  to  consider  whe- 
ther the  demand  made  on  the  part  of  the 
plaintiffs  was  exorbitant  or  not,  nor  whe- 
ther the  opinion  expressed  by  the  defendant, 


and  on  which  he  subseqiiently  acted,  ms 
founded  in  good  policy  or  otherwise.  Nei- 
ther does  it  seem  to  them  to  conclude  the 
question  in  the  cause,  that  the  act  complain- 
ed of  is  to  be  considered  as  the  act  c4 
the  Government,  and  that  in  the  part  vbld 
the  defendant  took  in  it  he  acted  only  as  tbe 
officer  of  the  Government,  intending  to  dis- 
chaise  his  duty  as  a  public  servant  with 
perfect  good  faith,  and  with  an  entiic 
absence  of  any  malice,  particular  or  geaenJ, 
against  the  plaintiffs.  For^  if  the  act  which 
he  did  was  in  itself  wrongful  as  against  the 
plaintiffs  and  produced  damage  to  them,  thej 
must  have  the  same  remedy  by  action  agaiflst 
the  doer,  whether  the  act  was  his  ovn, 
spontaneous  and  unauthorized,  or  whether  il 
were  done  by  tbe  order  of  the  superior 
power.  The  civil  irresponsibility  of  the 
supreme  power  for  tortious  acts  could  oot  be 
maintained  with  any  show  of  justice,  if  its 
agents  were  not  personally  re^onsible  for 
them ;  in  such  cases  the  Government  is  mar- 
ally  bound  to  indemnify  its  agent,  and  it  Is 
hard  on  such  agent  when  this  obligatiotfff 
not  satisfied ;  but  the  right  to  compensation 
in  the  party  injured  is  paramount  io  ^ 
consideration.  Neither  in  the  case  of  ^ 
age  occasioned  by  a  wrongful  act— thai  is,  a 
act  which  the  law  esteems  an  injury—is  b*- 
lice  a  necessary  ingredient  to  the  maintenaiice 
of  the  action:  and  imprisonment  of  tf« 
person,  a  battery,  a  trespass  on  land,  are  in- 
stances, and  only  instances,  in  which  the  act 
may  be  quite  innocent,  even  laudable,  as  to 
the  intention  of  the  doer,  and  yet,  if  ^y 
damage,  in  legal  contemplation,  be  the  conse- 
quence, an  action  will  lie. 

But  the  foundation  of  every  action  oi  toft 
apart  from  the  question  of  malice,  »s  ^,^ 
wrongful,  and  which  may  be  qualinw 
legally  as  an  injury.  This  position  is  n^ 
contravened  in  the  very  able  and  learned 
judgment  of  the  Court  below;  i»dped,it« 
assumed  as  the  principle  of  decision,  ^ 
the  wrongful  act  relied  on  is  stated  to  W 
"  the  invasion  of  the  right  of  the  plain^® 
to  employ  their  vessels  in  towage;  in  ^^^ 
words,  the  right  of  exercising  their  laviw 
trade  for  calling,  without  undue  hindrance 
from  others."     No  doubt  an  act  which  pn- 


md  facie  would  appear  to  be  innocent  »^ 
rightful  may  become  toUioos  if  it  ^^r^ 
the  right  of  a  third  person.  A  ^^^^a 
stance  is  the  erection  on  one's  ovm  ^'^ 
anything  which  obstructs  the  .lj8^fa^^^J 
neighbour's  house ;  primd  facie  U  is^  »^ 
to  erect  what  one  pleases  on  ^^^-^ 
land ;  but  if,  by  twenty  years'  enjoyment,  m^ 
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neighbour  has  acquired  the  right  to  the  un- 
obstructed transmission  of  the  light  across 
that  land,  the  erection  of  any  building  which 
substantially  obstructs  it,  is  an  invasion  of 
the  right,  and  so  not  only  does  damage,  but 
is  unlawful  and  injurious. 

The  question  then  is  whether,  in  this 
sense,  the  defendant  has  been  guilty  of  a 
wrongful  act.  On  the  one  hand,  the  Gcftern- 
ment  has  frequent  occasion  to  have  vessels 
towed  up  the  river,  and  it  desires  to  have 
this  done  by  the  owners  of  towing-vessels 
on  certain  terms  which  it  believes  to  be 
just;  and  it  keeps  in  its  service  a  body  of 
pilots,  who  have  the  charge  of  vessels  com- 
ing up  the  river ;  and  it  is  assumed  that, 
practically,  the  discretion,  for  the  time  being, 
of  employing  the  particular  towing-vessel 
that  is  to  bring  up  a  ship,  is  vested  in  the 
pilot  who  has  her  in  charge.  The  plaint- 
iffs decline  to  deal  with  the  Government 
on  the  terms  which  it  desires  to  deal  on, 
and  in  a  particular  case  insist  on  what 
appears^  to  the  Government  not  only  to  be 
**fffr unreasonable  demand  in  itself,  but  likely, 
as  a  precedent,  to  be  injurious  to  the  public 
interests,  if  yielded  to  in  this  particular  in- 
stance. If  the  plaintiffs  have  the  right,  as 
undoubtedly  they  have,  of  prescribing  what 
terms  they  please  for  the  services  they  are 
to  render,  it  cannot  be  doubted  .that  the 
Government  has  an  equal  right  to  accept  or 
refuse  to  deal  with  the  plaintiffs  on  those 
terms  ;  to  -cay,  we  will  employ  you  only  if 
you  will  accept  such  or  such  a  remuneration. 
And  if  the  prohibition  complained  of  had 
been  limited  to  pilots  in  charge  of  vessels  in 
the  public  service,  we  suppose  no  one  would 
have  imagined  for  a  moment  that  there  was 
an)ahing  wrongful  in  it,  or  that  any  action 
could  be  maintained  on  account  of  it,  how- 
ever prejudicial  its  consequence  might  have 
been  to  the  plaintiffs'  business;  nor  could 
it  have  made  any  difference  if  there  were  no 
vessels  to  be  towed  up  but  those  in  the  ser- 
vice of  the  Government,  although  the  conse- 
quence would  have  been  directly  a  total  loss 
of  employment  by  the  plaintiffs,  for  their 
right  to  exercise  their  calling  must  be  under- 
stood only  as  co-extensive  with,  and  not  as 
over-riding,  the  right  of  the  public  or  of 
individuals  to  deal  with  them  or  not,  at  its 
pleasure  :  the  right  to  buy  or  to  refuse  to  buy 
is  as  much  to  be  regarded,  as  the  right  to  sell 
or  to  refuse  to  sell. 

But  the  prohibition  certainly  goes  beyond 
this;  it  forbids  the  officers  of  the  Pilot 
Service  from  allowing  the  Underwriter  \o  take 


any  ship  in  tow,  of  which  they  have  pilot- 
age charge;  and  the  question  is  whether 
this  difference  in  extent  makes  it,  as  against 
the  plaintiffs,  wrongful.  Their  Lordships 
are  of  opinion  that  it  does  not.  For  the 
interests  of  the  community,  and  without 
any  legal  obligation,  the  Government  has 
organized  a  body  of  pilots ;  it  does  not  ap- 
pear that  any  law  forbids  the  employment 
of  a  pilot  who  is  not  of  that  body,  and,  in- 
deed, it  was  proved  that  there  were  other 
pilots  exercising  their  calling  in  the  port  of 
Calcutta,  on  whom  the  Government  prohibi- 
tion would  have  had  no  effect.  The  Govern- 
ment certainly,  as  any  other  master,  may 
lawfully  restrict  its  own  servants  as  to  those 
whom  they  shall  employ  under  them,  or  co- 
operate with  in  performing  the  services  for 
the  due  performance  of  which  they  are 
enrolled  and  taken  into  its  service.  Sup- 
posing it  had  been  believed  that  the  Un- 
derwriter was  an  ill-found  vessel,  or  in  any 
way  unfit  for  the  service,  might  not  the 
pilots  have  been  fully  forbidden  to  em- 
ploy her,  until  these  objections  were  remov- 
ed }  Would  it  not,  indeed,  have  been  the 
duty  of  the  Government  to  do  so.?  And 
is  it  not  equally  lawful  and  right  when  it  is 
honestly  believed  that  her  owners  will' only 
render  their  services  on  exorbitant  terms } 
As  regards  individual  owners  of  vessels,  of 
all  but  those  employed  on  its  own  account, 
the  Government  by  its  pilots  co-operates 
with  the  plaintiffs  in  the  service  of  bringing 
their  vessels  safely  into  port ;  may  it  not 
refuse  that  co-operation  so  long  as  it  be- 
lieves the  demand  made  by  them  unreason- 
able and  likely  to  be  prejudicial  to  its  own 
interests,  that  is,  the  interests  of  the  public } 
Their  Lordships  think  this  question  can  ad- 
mit of  only  one  answer,  and,  if  so,  the  prohi- 
bition issued  by  the  defendant  in  its  whole 
extent  was  a  lawful  act,  and  did  not  inter- 
fere injuriously  with  anv  right  of  the  plaint- 
iffs. 

It  will  be  observed  that  their  Lordships  are 
only  dealing  with  a  case  in  which  no  malice 
in  the  most  general  sense  of  the  term  is 
imputed  or  proved  against  the  defendant. 
It  is  unnecessary  to  consider  what  would 
have  been  their  judgment  in  a  case  in  which 
the  defendant  had  given  the  same  advice  to 
the  Government,  and  done  the  same  act 
towards  the  plaintiffs  from  any  indirect  mo- 
tive, or  with  direct  malice  against  them.  It 
is  enough  to  say  that  the  decision  of  such  a 
case  would  turn  on  totally  different  principles 
from  the  present. 
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It  will  be  observed  also  that  their  Lord- 
ships' reasoning  identifies  the  act  of  the  de- 
.fendant  with  the  approbation  of  the  Secre- 
tary to  the  Government :  and  they  do  this, 
not  forgetting  his  letter  to  the  defendant, 
dated  on  the  1 5th  October,  in  which  the  de- 
fendant is  censured  for  his  act,  and  directed 
to  re-call  it;  for  their  Lordships  think  that 
the  evidence  of  the  defendant,  uncontra- 
dicted by  the  evidence  of  Mr.  Beadon,  clear- 
ly establishes  that  the  defendant  acted  with 
his  approbation.  To  him  application  ,had 
first  been  made  for  directions  by  the  Captain 
of  the  Belleisle^  and  he  sought  advice  of 
the  defendant,  accepted  the  advice  which 
was  given  in  good  faith,  and  could  not  have 
been  withheld  w^ithout  breach  of  duty,  and, 
if  so,  the  character  of  the  act  cannot  be 
changed  by  the  change  of  opinion  subse- 
quently manifested,  or  by  the  censure  which 
it  was  thought  right  to  inflict  upon  the 
agent. 

This  case  was  disposed  of  in  the  Court 
below  in  a  very  learned  and  elaborate  judg- 
ment, to  which  their  Lordships  have  given 
the   full    consideration   it  deserves,    though 


they  cannot  accede  to  all  the  oonclasioiis  of 
that  judgment.     This  appeal  has  also  beea 
very    ably    argued    at    the   bar ;  but    their 
Lordships  have  not  thought  it  necessary  to 
review  and  distinguish  the  many  cases  dted« 
either  in  the  judgment  or  the  argument    It 
seems  to  them  that,  when  the  legal  prindpk 
to  which  they  have  adverted  are  applied  to 
the  fScts  of  this  case,  its  decision  turns  on  a 
very  plain  and  elementary  point :  it  is  essen- 
tial to  an  action  in  tort  that  the  act  com- 
plained of  should,  under  the  circumstances, 
be  legally  wrongful  as  regards  the  party  com- 
plaining— that  is,  it  must  prejudicially  affea 
him  in  some  legal  right ;  merely  that  it  will 
however  directly  do  him  harm  in  his  inteiesis, 
is  not  enough.   The  cases  are  of  daily  occur- 
rence in  which  the  lawful  exercise  of  a  right 
operates  to  the  detriment  of  another,  neces- 
sarily and  directly,  without  being  actionable. 
The  present  case  appears  to  their  Lordships 
to  be   no  more ;  and  they   will,    therefore, 
humbly  advise  Her  Majesty  that  the  judg- 
ment of  the  Court  below  ought  to  be  reversed, 
and  that  the  costs  of  the  appeal  sh&ald 
borne  by  the  respondents. 
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Tiie  29th  March  1865.  , 

Present : 

JLord Kingsdown,  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner ,  Sir  Z.  Peel,  and  Sir 
J.  W.  Colvile. 

Ottde  (Law  of  Dower) — Punjab  Code. 

On  Appeal  from  the  Court  of  the  Judicial  Com- 
missioner of  the  Province  of  Oude. 

Mulkah  Do"  Alum  Nawab  Tajdar  Bohoo,  the 
widow  and  an  heir  of  the  late  Secundur 
Hushmut  General  Sahib,  a  Mahomedan, 
deceased, 

versus 

Mirza  Jehan  Kudr,  Nawab  Mirza  Zuwan  Ara 
Begum,  and  Rufootoonissa  Begum. 


ccording  to  the  Punjab  Code  (held  to  be  in  force  in 
Oude  in  the  years  1859  and  i860),  the  dower  mentioned 
in  marriage  contract  (instead  of  being  enforced  as  an 
absolute  deed,  as  claimed  by  the  appellant)  is  subject 
to  a  modification  at  the  discretion  of  the  Court,  both 
in  the  case  of  a  divorce  and  of  the  death  of  the  husband. 

This  is  an  appeal,  by  the  widow  of  the 
late  General  Sahib,  against  certain  decisions 
which  have  been  pronounced  by  the  Judicial 
Commissioner  in  Oude,  on  a  claim  preferred 
by  her  for  dower  against  the  estate  of  her 
late  husband. 

The  marriage  took  place  about  the  year 
1838  of  our  era,  and  by  the  settlement  made 
upon  it,  to  which  the  father  of  the  bride- 
groom was  a  party,  the  wife's  dower  was 
fixed  at  a  crore  of  rupees,  a  sum  equal  to 
/■  1,000,000  sterling. 

The  father  of  the  bridegroom  was  a  son 
of  the  King  of  Oude,  and  at  that  time  heir- 
apparent  to  the  throne. 

General  Sahib  came  over  to  England  after 
the  overthrow  of  the  Oude  dynasty,  and 
died  here. 

The  royal  family  of  Oude  were  all  Maho- 
medans. 

The  General  left  a  son,  an  adopted  son, 
and  two  daughters,  surviving  him.  These 
persons  claimed  to  be  co-heirs  with  his 
widow  to  his  property. 
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The  widow  claimed  a  right  to  have  the 
whole  amount  secured  by  the  deed  as  her 
dower  treated  as  a  debt  due  from  her  hus-^ 
band's  estate,  and  paid  pari  passu  with  the* 
debts  of  other  creditors,  and  she  disput- 
ed the  titles  of  the  other  claimants  as  co- 
heirs. 

After  some  attempts  to  settle  the  matter 
by  arbitration,  which  proved  abortive,  a  suit 
was  instituted  in  order  to  determine  the  rights 
of  the  parties. 

In  the  course  of  these  proceedings,  an 
enquiry  was  directed  with  respect  to  the 
property  which  the  General  had  left  .at  hifi 
death ;  and,  in  the  result,  it  appeared  that  k 
amounted  in  all  to  about  5  lacs  of  rupees.  The 
claim  of  the  appellant  alone,  in  respect  of  her 
dower,  amounted  to  a  crore,  or  100  lacs,  ex- 
clusive of  other  debts  which  are  represented  to 
be  of  very  trifling  amount. 

The  effect,  therefore,  of  allowing  the  appel- 
lant's claim,  would  be,  to  a  great  extent,  to  de- 
feat the  claims  of  the  other  creditors,  and  to 
sweep  away  the  whole  property  from  the  heir. 

If  such,  however,  be  her  legal  rights,  no 
Court  of  justice  can  refuse  to  give  effect  to 
them  on  the  ground  of  any  inconvenience  or 
hardship  which  may  result  from  allowing 
them. 

The  case  came  first  before  two  Assistant 
Commissioners  in  the  Lucknow  District 
Court  in  August  1859;  then,  on  appeal, 
before  Colonel  Abbott,  the  Commissioner, 
Superintendent  of  the  Lucknow  Division,  on 
the  2nd  December  1859;  and,  lastly,  before 
Mr.  Campbell,  the  Judicial  Commissioner 
of  Oude,  on  the  23rd  March  i860.  AJl 
these  gentlemen  were  of  opinion  that  the 
claim  of  the  appellant  could  not  be  allowed 
to  its  full  extent,  but  must  be  modified  with 
reference  to  the  assets  of  the  husband  and 
the  circumstances  of  his  family;  but  they 
differed  in  some  degree  as  to  the  mode  in 
which,  in  the  exercise  of  their  discretion, 
the  division  between  the  widow  and  the 
other  heirs  should  be  made.  By  the  last 
order,  that  of  Mr.  Campbell,  made  on  the 
3rd  March  i860,  it  was  directed  that  the 
debts  of  the  General  should  be  first  paid  ; 
that  one-half  of  the  remaining  property 
should  be  paid  to  the  widow,  and  the  other 
half  to  the  other  heirs  :  but  this  decision 
was  not  to  afEect  a  sum  of  1,10,000  rupees  in 
Company's  paper  in  the  name  of  the  appel- 
lant, which  was  to  be  retained  by  her  as  her 
absolute  property.  From  this  and  the  pre» 
ceding  orders,  the  present  appeal  has  been 
brought. 
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Great  trouble  appears  to]  have  been  taken 
by  the  Commissioner  to  ascertain  the 
.  general  Mahomedan  law  upon  the  subject ; 
and  opinions  were  obtained  from  the  Courts 
of  the  several  provinces  of  India,  particu- 
larly with  reference  to  the  question  whe- 
ther, when  extravagant  sums,  far  beyond  the 
means  of  the  bridegroom  to  satisfy,  were 
provided  by  settlement  as  dowers,  suph  sums 
were  to  be  treated  as  bond  fide  debts,  to  be 
paid  pari  passu  with  other  debts  on  the 
death  of  the  husband,  though  they  might 
sweep  away  the  whole  property  from  the 
heirs  ;  or  whether  they  were  to  be  treated  as 
securities  for  an  adequate  provision  for  the 
wife.  The  reports  from  the  different  pro- 
vinces were  not  uniform — some  being  in 
favor  of  treating  the  sum  fixed  as  an  ab- 
solute debt;  others  in  favour  of  a  modifica- 
tion of  the  demand,  with  reference  to  what 
might  be  considered  the  proper  dower  of  the 
woman. 

It  is  not  necessary,  in  the  opinion  of  their 
Lordships,  to  decide  the  general  question, 
because,  whatever  the  general  law  may  be,  the 
mode  in  which  contracts  of  this  description 
are  to  be  treated  in  Oude  has  been  settled 
by  specific  Regulations  issued  by  competent 
authority  in  the  manner  which  we  are  about  to 
state. 

We  take  the  facts  as  to  the  origin  of  these 
Regulations  from  a  letter,  dated  the  4th  of 
February  1856,  from  the  Secretary-General  of 
the  Indian  Government,  containing  instruc- 
tions for  the  Government  of  Oude,  addressed 
to  Major-General  Outram,  who  was  appoint- 
ed Chief  Commissioner  of  the  affairs  of  this 
province. 

The  facts,  as  appearing  in  this  letter,  are 
these.  In  the  year  1847-48,  a  few  rules  for 
civil  judicature  were  drawn  out  by  the 
Indian  Government  for  the  guidance  of  the 
officers  employed  in  the  Cis  and  Trans-Sutlej 
States.  Then  these  were  in  1849  extended 
to  the  Punjab,  and  it  was  left  to  the  offi- 
cers charged  with  the  local  administration, 
laying  upon  these  the  foundation  of  the 
judicial  system,  to  improve,  amend,  and  ela- 
borate them,  as  practical  experience  might 
suggest. 

These  rules,  thus  amended,  were,  in  1854, 
reduced  into  a  printed  form,  and  circulated 
amongst  the  Judges  of  the  Punjab.  They  are 
entitled  "  Abstract  Principles  of  Law,  circu- 
lated for  the  guidance  of  officers  employed 
in  the  Administration  of  Civil  Justice  in  the 
Punjab;  to  which  is  appended  a  proposed 
Form  of  Procedure." 


This  Code,  as  its  title  imports,  contains 
a  statement — i,  of  the  principles  of  law 
to  be  adopted  by  the  Judges ;  and,  2,  of 
the  rules  of  procedure  to  be  followed.  li 
lays  down  the  ordinary  rules  of  Mahomedaa 
and  Hindoo  law  on  the  principal  sub- 
jects which  were  likely  to  come  before  the 
Courts,  and  both  in  the  rules  of  law  and 
form?  of  procedure  introduces  some  altera- 
tions into  the  laws  prevailing  in  the  older 
provinces. 

This  Code,  thus  introduced  into  the  PanjaJt), 
had,  in  the  opinion  of  the  Government,  been 
found  to  work  well. 

In  February  1856,  the  King  of  Oude  was 
deposed  by  the  Indian  Government,  and  the 
whole  administration,  civil  and  military,  of 
the  kingdom  was  assumed  by  its  officers 
under  its  authority.  To  provide  for  the  ad- 
ministration of  justice,  a  number  of  Com- 
missioners and  Assistant  Commissioners 
were  appointed  to  aft  for  'different  districts 
into  which  the  country  was  to  be  divided; 
and  the  general  rules  to  be  observe^  in  ^ 
administration  of  justice,  as  well  as  in  raf 
ordering  of  the  province  in  other  respects. 
are  laid  down  in  the  letter  to  which  we  have 
referred. 

The  intention  to  assimilate,  as  far  as  possi- 
ble, the  government  of  Oude  to  that  of  the  Pun- 
jab, appears  in  several  passages  of  the  letter. 
In  paragraph  21  it  is  said  : — 

"  It  has  been  already  intimated  to  you  thai 
the  administration  of  Oude  is  to  be  conducted 
as  nearly  as  possible  in  conformity  wih 
the  system  which  has  been  introduced  into 
the  Punjab." 

After  explaining  the  advantages  which 
had  arisen  in  that  province  from  the  intro- 
duction of  the  new  Code,  and  observing 
that  the  kingdom  of  Oude  resembled  very 
closely  in  its  population,  language,  creeds,  and 
customs  the  North-West  Provinces,  the  let- 
ter proceeds  :  "  There  is,  therefore,  ever) 
reason  to  believe,  and  none  to  doubt,  that  the 
system  of  administration,  as  modified  for  the 
Punjab,  and  divested  of  all  those  forms 
and  technicalities  which  delay. justice,  and 
are  specially  distasteful  to  a  people  unac- 
customed to  technical  litigation,  will  be 
acceptable  to  the  people  of  Oude,  and  more 
completely  suited  to  the  province  itself  than 
it.was  to  the  Punjab,  where,  nevertheless,  its 
success  is  undeniable. 

After  dealing  with  financial  and  some 
other  matters,  the  letter,  in  paragraph  43' 
proceeds  to  give  instructions  for  the  adminis- 
tration of  civil  justice,  with  respect  to 
which  it  observes  that  very  material  assist- 
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ance  is  derived  from  the  results  of  experience 
acquired  in  the  Punjab. 

Then  follow  the  paragraphs  on  which  the 
question  as  to  the  introduction  of  these 
rules  into  Oude  mainly  depends. 

The  44th  Section,  after  giving  the  history 
of  those  rules,  which  we  have  already  read, 
proceeds  thus : — 

"These  rules  now,  for  the  most  part, 
guide  the  proceedings  of  the  Judicial 
Courts  in  the  Punjab,  and  they  have  been 
found  so  well  fitted  to  the  requirements  of 
a  new  province  and  a  simple  people,  so  easy 
in  their  application,  so  acceptable  to  the 
population,  no  less  than  to  the  officers  them- 
selves, and  so  beneficial  in  their  results,  that 
the  Governor-General  in  Council  advises  that 
they  should  be  made  the  ground-work  of  the 
civil  judicial  system  in  Oude.  Several  print- 
ed copies  of  these  'Rules'  will  shortly  be 
furnished  to  you  for  distribution. 

"45. — There  appears  to  be  no  reason 
whatever  for  supposing  that  the  *  Rules  of  Pro- 
tdure^  will  not  be  as  applicable  to  the  Civil 
Courts  in  Oude  as  to  those  in  the  Punjab, 
and  there  can  be  no  objection  to  their  imme- 
diate introduction.  It  is  believed  also  the 
'  Principles  of  Law'  will  be  found  sufficient 
in  the  first  instance  to  guide  the  judicial 
oflficers  in  dealing  with  the  various  questions 
which  will  come  before  them  in  this  branch 
of  their  duty.  But  it  will  not  escape  your 
observation  that,  in  the  preparation  of  the 
rules  under  notice,  much  attention  has  been 
given  to  the  lex  loa\  and  that,  especially 
in  matters  relating  to  inheritance,  marriage, 
divorce  and  adultery,  adoption,  wills,  lega- 
cies and  partition,  as  well  as  in  all  commer- 
cial transactions,  a  due  regard  to  local  usage 
has  been  enjoined.  It  cannot,  of  course, 
be  supposed  that  the  lex  loci,  or  local  cus- 
tom, in  provinces  differing  so  widely  as  the 
Punjab  and  Oude,  is  in  all,  or  even  in  many, 
respects  identical,  and  it  follows  that  those 
provisions  of  the  *  Rules '  which  rest  on  the 
lex  loci  in  the  Punjab  cannot,  with  any  pro- 
priety or  without  risk  or  injurious  failure,  be 
extended  to  the  province  of  Oude." 

It  appears  to  their  Lordships  that  the 
effect  of  these  clauses  is  that  the  principles 
of  law,* as  well  as  the  rules  of  procedure  laid 
down  m  the  Punjab  Code,  are  to  be  adopted 
as  the  basis  of  the  administration  of  justice 
in  Oude,  and  to  be  applied,  as  far  as  they 
may  appear  to  the  Commissioners  to  be  not 
unsuited,  to  the  circumstances  of  the  coun- 
try; but  that,  as  far  as  they  are  founded 
upon  local  customs,  varying  the  general  law, 


whether  Hindoo  or  Mahomedan,  they  are  not 
to  be  applied  to.  Oude,  where  the  local  cus- 
toms would  probably  differ  from  those  of  the 
Punjab. 

The  46th  Section  is  in  these  words : — 

"46. — While,  then,  the  Governor-General 
in  Council  directs  your  attention  to  this  col- 
lection of  principles  of  law  as  calculated  to 
afford  material  assistance  in  the  absence  of 
any  better  or  more  appropriate  treatise,  he 
refrains  from  requiring  the  strict  observance 
of  them  until  it  can  be  ascertained  how  far 
they  are  applicable  to  the  peculiarities  of  the 
province  and  the  customs  of  its  people. 
With  this  end  in  view,  his  Lordship  in 
Council  desires  me  to  suggest  that  all  the 
Commissioners  and  District  Officers,  and  the 
most  experienced  of  the  assistants,  should 
be  required  to  study  the  'Principles  of 
Law'  in  their  daily  application  to  the  busi- 
ness brought  before  the  Civil  Courts,  and, 
after  the  lapse  of  a  twelve-month  or  more, 
as  may  be  hereafter  determined,  to  report  to 
the  Judicial  Commissioner  the  opinions 
which  they  may  have  formed  of  the  applica- 
bility of  the  *  Rules  of  Law '  to  the  people 
of  Oude,  and  to  offer,  at  the  same  time,  any 
remarks  and  suggestions  which  may  have 
occurred  to  them.  It  may,  perhaps,  be  ad- 
visable also  to  invite  the  opinions  and  obser- 
vations of  a  few  of  the  native  extra  assist- 
ants, whose  past  career  and  official  know- 
ledge, and  more  immediate  contact  with  the 
ptople,  may  have  qualified  them  to  form  a 
judgment  on  those  points  which  touch  upon 
native  customs,  and  to  give  sound  advice. 
On  receipt  of  all  these  reports,  it  will  be 
the  duty  of  the  Judicial  Commissioner  to 
study  the  suggestions  which  they  contain, 
and  to  re-cast  the  collection  of  rules  of  law. 

"  It  is  not  anticipated  that  the  Rules  of  Pro- 
cedure will  call  for  much,  if  any,  alteration ; 
but  it  will  rest  with  the  Judicial  Commis* 
sioner  to  give  his  consideration  to  these  also 
at  the  same  time,  and  to  introduce  such  mo- 
difications as  may  appear  advisable,  provided 
they  do  not  tend  to  introduce  those  compli- 
cations and  technicalities,  the  removal  of 
which  is  the  main,  as  it  is  the  most  accepta- 
ble feature  of  the  system  successfully  fol- 
lowed in  the  Punjab." 

This  Section  is  perfectly  consistent  with 
those  which  precede,  and  shows  that  the 
rules  were  to  be  generally  acted  upon, 
though  strict  obedience  to  them  was  not  re- 
quired until  it  had  been  ascertained  how  far 
they  were  applicable  10  the  peculiarities  of 
the  province  and  the  customs  of  its  people. 
With  this  view,  its  application  is  to  be  care- 
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ully  watched  by  those  who  administer  it, 
who,  after  a  certain  period,  are  to  make  a 
/eport  upon  the  subject,  with  any  sugges- 
tions which'  may  occur  to  them  for  amending 
it. 

The  Indian  mutiny,  which  broke  out  in 
the  following  year,  would  probably  prevent 
any  report  being  made  by  the  Commission- 
ers, in  compliance  with  the  directions  of  the 
46th  Section,  as  early  as  was  there  contem- 
plated; but,  after  th^  restoration  of  the 
british  authority,  we  find,  in  the  official  re- 
port of  the  administration  of  the  province  of 
Oude  for  the  years  1859-60,  that  the  Punjab 
Code  is  stated  to  be  the  basis  of  the  civil 
law  of  the  country,  and  allusion  is  made  to 
some  modifications  which  have  been  intro- 
duced in  it ;  but  it  does  not  appear  that  any 
such  modification  related  to  the  subject  now 
in  controversy. 

On  the  whole,  their  Lordships  entertain 
no  .doubt  that  the  Articles  of  the  Punjab 
Code  generally  were  in  force  at  the  time  of 
the  date  of  these  orders ;  the  first  of  which 
was  made  on  25th  August  1859,  and  the 
last  on  23rd  March  i860. 

Then,  on  what  grounds  is  the  application 
of  these  rules  to  be  excluded  from  the  pre- 
sent case?  If  they  are  to  be  excluded,  it 
must  be  on  the  ground  that  there  is  some 
lex  loci,  or  special  custom  in  Oude,  by  which 
the  law  of  dower  in  that  country  differs 
from  the  general  Mahomedan  law.  But  no 
such  custom  is  pretended.  The  argument 
for  the  appellant  rests  entirely  on  the  gene- 
ral Mahomedan  law. 

The  next  question  is,  do  the  rules  of  the 
Punjab  Code  warrant  a  departure  from  the 
strict  law,  if  law  it  be,  by  which,  in  all  cases, 
a  sum  fixed  as  dower  is  to  be  enforced  as  an 
absolute  debt?  Upon  this  question  no 
doubt  can  be  entertained.  They  provide  for 
a  modification  of  the  dower  mentioned  in  a 
marriage  contract,  both  in  the  case  of  a  di- 
vorce and  of  the  death  of  the  husband. 

The  10th  Clause,  Section  6,  is  in  these 
words : — 

"  By  the  Hindoo  and  Mahomedan  law, 
the  dbwier  of  a  married  woman,  if  not  entire- 
ly paid  up  at  the  time  of  marriage,  is 
claimable  by  her  at  any  subsequent  time, 
and  especially  in  the  event  of  a  divorce. 
Among  Mahomed ans  it  is  usual,  as  a  safe- 
guard against  capricious  divorces,  to  stipu- 
late for  an  amount  of  dower  far  beyond 
the  means  of  the  bridegroom  to  pay.  Such 
a  contract,  if  enforced  by  a  Court,  would 
ruin  a  defendant  who  had  divorced  his  wife, 
\iithout  reflecting  on  the  liability  to  which  he 


was  subject.  Still,  although  the  full  amount 
need  not  be  decreed,  yet,  in  the  event  of  i 
divorce  without  a  valid  cause,  heavy  damages 
will  be  awarded  to  the  wife,  in  proportion  to 
the  means  of  the  husband." 

The  nth  Section  provides  for  the  event  of 
the  husband's  death ; — 

"  At  the  husband's  death,  the  dower  is 
treate8  as  a  debt,  and  takes  precedence 
of  the  claims  of  heirs,  but  not  of  other  debts- 
it  stands  dn  the  same  footing  with  them.  In 
this  case,  the  Court  would  possess  the  modi- 
fying power  of  Clause  8,  and  award  to  the 
widow  a  fair  sum,  with  reference  lo  the 
assets  of  the  estate  and  the  circumstances  oi 
the  heirs." 

The  reference  to  Clause  8  is  either  a  mis- 
take, or  a  misprint  for  Clause  10. 

It  appears,  by  the  proceedings  in  this  case, 
that  these  rules  have  been,  and  are,  acted 
upon  in  the  Punjab  in  dealing  with  cases  of 
dower,  and,  by  the  orders  to  which  we  haw 
referred,  they  have  been  extended  to 
Oude.  ,     ^^ 

It  was  suggested  that  this  was  onlv  to 
apply  to  future  contracts,  and  not  to  contracts 
previously  made.  But  their  Lordships  ^ 
it  clear  that  these  Sections  provide  foitte 
mode  in  which  all  contracts  of  this  descrip- 
tion, which  might  come  before  the  Cornt?, 
were  to  be  treated.  Upon  the  whole,  tbclr 
Lordships  are  of  opinion  that  the  Commis- 
sioners were  bound  to  apply  the  provisions 
of  this  Code  to  the  case  before  them,  and 
were  at  liberty  to  exercise  a  discretion  in 
the  division  of  the  property  in  dispute 
between  the  widow  and  the  heirs.  As  to  the 
manner  in  which  that  discretion  should  be 
exercised,  the  Commissioner  whose  judg- 
ment is  appealed  from  must  be  more  capable 
of  forming  a  correct  judgment  than  their 
Lordships  can  be. 

It  may  be  proper  to  notice  an  objection 
which  was  taken  ;  that,  in  one  of  the  orders 
appealed  from,  a  provision  was  made  out  of 
the  estate  for  an  adopted  son,  though  it  was 
admitted  by  the  Commissioner  making  ine 
order  that  such  son  was  not  properly  one  or 
the  heirs.  But  this  will  be  corrected  by  the 
decision  of  Mr.  Campbell  which  directs  the 
division  to  be  amongst  the  co-heirs  other 
than  the  appellant  :■  and,  at  all  events,  if" 
a  matter  which  relates  to  a  fund  in  whico 
she  has  no  interest. 

Their  Lordships  will  humbly  advise  Her 
Majesty  to  affirm  the  order  of  Mr.  CampW* 
of  the  23  rd  March  i860;  but,  as  the  casetf 
one  of  novelty  and  some  difficulty,  tbcf 
will  not  give  any  costs. 
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The  30th  Jnly  i860. 

Present : 

Lord  Justice  Knight  Bruce y  Sir  E,  Pyan, 
Lord  Justice  Turner^  Sir  J,  T,  Cole- 
ridgCy  Sir  Z.  Peel^  and  Sir  J.  W.  Col- 
vile, 

Crown-r-Escheat — Brahmins. 

On  Appeal  from  the  Sudder  Dewanny  Aaawlut 

at  Madras,  «  • 

The  Collector  of  Masulipatam 

versus 

Cavaly  Vencata  Narainapah. 

On  the  death  of  a  Brahmin  (whether  sacerdotal  or 
not)  without  heirs,  the  sovereign  power  in  British 
India  is  entitled  to  take  his  estate  by  escheat,  subject, 
however,  to  the  trusts  and  charges  previously  affecting 
the  estate. 

Of  the  various  questions  that  have  arisen 
in  this  case,  the  only  one  which  appears 
to  have  been  argued  in  the  Court  of  Sudder 
Dewanny  Adawlut  at  Madras — certainly  the 
only  one  decided  by  that  Court — is  whether, 
on  the  .death  of  a  Brahmin  without  heirs, 
*Tne  sovereign  power  in  British  India  is  en- 
titled 10  take  his  estate  by  escheat  ?  The 
decision  of  the  Sudder  Court  upon  this 
question  strikes  at  the  root  of  the  appellant's 
title ;  and  its  correctness  is  therefore  the 
first  thing  to  be  now  considered. 

The  learned  Judges  of  the  Sudder  Dewan- 
ny Adawlut  have  treated  the  question  as 
one  to  be  determined  merely  by  Hindoo  law ; 
and,  recognizing  the  general  right  of  the 
Crown  or  other  ruling  power  by  escheat 
when  there  is  a  failure  of  heirs,  have 
adopted  and  enforced  an  exception  as  to  the 
properly  of  Brahmins,  which  is  supposed  to 
result  from  certain  texts  in  Menu  and  other 
ancient  authorities.  The  arguments  address- 
ed to  us  have  also  assumed  the  applicabili- 
ty of  the  Hindoo  law ;  and  their  Lordships, 
therefore,  purpose  to  deal  primarily  with  the 
question  whether  that  law,  as  it  now  ob- 
tains in  British  India,  has,  if  applicable  to 
the  case,  been  properly  held  to  be  fatal  to 
the  appellant's  title  ? 

For  the  exposition  of  the  Hindoo  law  on 
the  point,  it  is  unnecessary  to  go  back  far- 
ther than  the  "  Mitacshdr^."  That  treatise, 
the  highest  authority  on  the  law  of  inherit- 
ance* in  the  part  of  India  where  the  zemin- 
dary,  the  subject  of  this  suit,  is  situate, 
comprises,  amongst  other  authorities,  the 
passage  of  Menu  which  is  principally  relied 
upon.  It  is,  however,  from  the  considera- 
tion of  the  whole  chapter  of  the  work,  and 
of  the  different  authorities  which  are  there 
collected,  taken  together,  that  we  are  most 


likely  to  arrive  at  a  right  conception  of  the 
law. 

The  important  passages  are   in  Articles' 
3,  4,  and  5  of  Chapter  11,  Section  7. 

From  these  it  would  appear  that  the  bene- 
ficial enjoyment  of  a  Brahmin's  property 
ought  not,  on  his  death  without  heirs,  to  pass 
to  the  king;  that  it  ought,  in  some  way 
or  another,  to  pass  to  other  Brahmins.  But 
the  texts  also  show  that  it  is  not  to  pass 
to  Brahmins  generally,  or  even  to  any  defi- 
nite or  well-ascertained  class  of  them.  The 
persons  to  take  the  beneficial  interest  are  to 
be  Brahmins,  having  certain  spiritual  quali- 
fications ;  they  are  to  be  pure  in  body  and 
mind,  and  are  to  have  read  the  three  Vedas. 
If  this  be  the  law,  it  seems  to  imply  a  power 
of  selection,  and  a  right  of  possession,  at 
least  intermediate,  of  the  property  in  some- 
body. It  cannot  be  supposed  that  the  first 
Brahmm  who  could  lay  hands  upon  the  pro- 
perty of  a  member  of  his  caste  dying  with- 
out heirs,  was  to  hold  it,  subject,  perhaps 
to  the  condition  of  showing  that  he  pos- 
sessed the  personal  qualifications  which  law 
requires. 

It  appears  to  their  Lordships  that  the  pas- 
sage  quoted  by  the  Mitacshara  from  Nareda 
in  the  very  Section  which  cites  the  prohibi- 
tion of  Menu,  shows  what  the  law  in 
its  utmost  strictness  was.  That  passage 
is :  "  If  there  be  no  heir  of  a  Brahmana's 
wealth,  on  his  demise,  it  must  be  given  to  a 
Brahmana,  otherwise  the  king  is  tainted 
with  sin."  In  other  words,  the  king  is 
to  take  the  property,  but  to  take  it  subject 
to  the  duty,  which  he  cannot  neglect  without 
sin,  of  disposing  of  it  at  his  discretion 
amongst  Brahmins  of  the  kind  contemplated 
by  the  preceding  texts. 

If  this  be  so,  it  appears  to  their  Lord- 
ships  that,  according  to  Hindoo  law,  the 
title  of  the  king  by  escheat  to  the  property 
of  a  Brahmin,  dying  without  heirs,  ought,  as 
in  any  other  case,  to  prevail  against  any 
claimant  who  cannot  show  a  better  title ;  and 
that  the  only  question  that  arises  upon  the 
authorities  is  whether  Brahminical  property 
so  taken  is  in  the  hands  of  the  king,  sub- 
ject to  a  trust  in  favor  of  Brahmins'?  In 
this  suit,  where  the  issue  is  between  the 
Government  claiming  the  property  (whether 
subject  to  a  trust  or  not)  by  escheat,  and  a 
party  claiming  by  an  adverse  title,  it  is  un- 
necessary to  decide  whether  the  duty  im- 
posed upon  the  king  is  one  of  imperfect 
obligation,  or  a  positive  trust  affecting  the 
property  in  his  hands,  or  whether,  if  a  trust 
it  is  or  is  not  one  incapable  of  enforcement 
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by  reason  of  the  uncertainty  of  its  objects. 
It  is  also  unnecessary  to  decide  on  the  argu- 
•ments  addressed  to  us  concerning  a  distinc- 
tion or  supposed  distinction  between  the 
Brahmins  who  have  been  called  *'  sacerdotal 
Brahmins,"  and  the  ordinary  members  of  the 
caste.  For,  assuming  that  the  appellant's 
title  is  to  be  governed  by  Hindoo  law,  and 
assuming  that  there  is  no  valid  distinction  in 
this  matter  between  sacerdotal  and  other 
Brahmins,  their  Lordships,  for  the  reasons 
above  stated,  would  be  unable  to  concur  in 
the  judgment  under  review. 

Their  Lordships,  however,  are  not  satisfied 
that  the  Sudder  Court  was  not  in  error  when 
it  treated  the  appellant's  claim  as  wholly 
and  merely  determinable  by  Hindoo  law. 
They  conceive  that  the  title  which  he  sets 
up  may  rest  on  grounds  of  general  or  uni- 
versal law. 

The  last  owner  of  the  property  in  ques- 
tion in  this  suit  derived  her  title  under  an 
express  grant  from  the  Government  to  her 
husband,  a  Brahmin,  whom  she  succeeded  as 
heiress-at-law.  If,  upon  her  death,  there 
had  been  any  heirs  of  her  husband,  those 
heirs  must  have  been  ascertained  bv  the 
principles  of  the  Hindoo  law ;  but  by  rea- 
son of  the  prevalence  of  a  state  of  law  in 
the  mofussil,  which  renders  the  ascertain- 
ment of  the  heirs  to  take  on  the  death  of  an 
owner  of  property  a  question  substantially 
dependent  on  the  status  of  that  owner. 
Thus,  the  property,  being  originally,  and 
remaining,  alienable,  might  have  passed  by 
acts  inter  vivos  in  succession  to  British 
subject,  to  foreign  European  owner,  to  Arme- 
nian, to  Jew,  to  Hindoo,  to  Mahomedan,  to 
Parsee,  or  to  any  other  person,  whatever 
his  race,  religion,  or  country.  According  to 
the  law  administered  by  the  Provincial 
Courts  of  British  India,  on  the  death  of 
any  owner,  being  absolute  owner,  any  ques- 
tion touching  the  inheritance  from  him  of 
his  property  is  determinable  in  a  manner 
personal  to  the  last  owner.  This  system  is 
made  the  rule  for  Hindoos  and  Mahomedans 
by  positive  regulation ;  in  other  cases  it 
rests  upon  the  course  of  judicial  decisions. 
But  when  it  is  made  out  clearly  that,  by  the 
law  applicable  to  the  last  owner,  there  is  a 
total  failure  of  heirs,  then  the  claim  to  the 
land  ceases  (we  apprehend)  to  be  subject  to 
any  such  personal  law  ;  and  as  all  property, 
not  dedicated  to  certain  religious  trusts,  must 
have  some  legal  owner,  and  there  can  be, 
legally  speaking,  no  unowned  property,  the 
law  of  escheat  intervenes  and  prevails,  and 
is  adopted  generally  in  all  the  Courts  of  the 


country  alike.  Private  ownership  not  exist- 
ing, the  State  must  be  owner  as  ultimiic 
lord.  Consequently,  the  claim  of  the  Go»- 
ernment,  in  the  present  instance,  might  have 
been  considered  with  reference  to  this  pria- 
ciple. 

In  the  case  of  the  East  India  CompanT 
V.  the  Mayor  of  Lyons  (i  Moore,  East  India 
Appeals),  the  question  arose  whether  an 
alieif  cou4d  hold  lands  in  British  India. 
Some  of*  those  lands  were  without  ihe  j 
bounds  of  a  presidency  town.  It  was  decid-  i 
ed  on  appeal  here,  that  that  part  of  the 
law  of  England  which  disabled  an  alien  from 
holding  land  against  the  claim  of  the  Crown 
had  not  been  introduced  into  India;  bnt 
the  reasons  and  principles  of  the  decision  do 
not  appear  to  their  Lordships  to  be  inconsist- 
ent with  the  view  that  they  take  of  the 
present  controversy. 

In  the  present  case,  if  the  Hindoo  law 
had  expressly  provided  that,  upon  the  death 
of  a  Brahmin  without  heirs,  ordinarily  so 
called,  his  property  should  pass  to  some  defi- 
nite person  or  class  of  persons;  if,  for  iP" 
stance,  it  admitted,  in  the  case  of  a  Brahmini- 
cal  succession,  collaterals  more  remote  thacrf 
would  admit  in  the  case  of  succession  to  a 
Sudra,  there  would  be  ground  for  excluiiin§ 
the  title  of  the  Crown,  because  there  vouW. 
by  Hindoo  law,  be  some  person  in  the  natart 
of  an  heir  capable  of  succeeding ;  but  here 
the  Court  of  Sudder  Dewanny  Adawiut  rests 
its  decision  on  what  it  terms  "  the  primaiy 
declaration  of  Menu  that  the  property  oU 
Brahmin  shall  never  be  taken  by  the^king. 
That  declaration  is  contained  in  an  article 
{see  Menu  I.,  page  189)  which,  assuming  a 
complete  failure  of  heirs,  negatives  the  kings 
right  to  Brahminical  property,  whilst  U 
affirms  his  title  to  the  wealth  of  all  other 
classes  in  such  circumstances.  In  so  dealing 
with  the  question,  the  Sudder  Court  i^-as.  «e 
think,  applying  the  actual  or  supposed  Hin- 
doo law  in  derogation  of  the  general  right 
of  the  British  sovereignty. 

Their  Lordships'  opinion  is  in  favor  or 
the  general  right  of  the  Crown  to  take  by 
escheat  the  land  of  a  Hindoo  subject,  thoagn 
a  Brahmin,  dying  without  heirs;  and  they 
think  that  the  claim  of  the  appellant  to  the 
zemindary  in  question  (subject  or  not  sul>- 
ject  to  a  trust)  ought  to  prevail,  unless  it  has 
been  absolutely,  or  to  the  extent  of  a  vaW 
and  subsisting  charge,  defeated  by  the  acts 
of  the  widow  Lutchmedavummah  in  herW^' 
time.  In  the  latter  case,  the  Government 
will,  of  course,  be  entitled  to  the  proper? 
subject  to  the  charge. 
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It  follows  that  the  decree  of  the  Sudder 
Adawlut  cannot  stand.    The  manner  in  which 
it  ought  to  be  varied  depends  upon  the  deci- 
sion of  the  questions  which  have  been  raised 
on  this  appeal  touching  the  effect  of  the  acts 
of  Lutchmedavummah  in  her  lifetime.     On 
pone  of  these  has  the  Sudder  Adawlut  adju- 
dicated.    On  some  of  them,  as,  for  instance, 
the  effect  of  the  Collector's  acts  in  18^1,  it 
•     is  particularly  desirable  to  have  th^judgnient 
of  that  Court.     Again,  it   appear!  to  their 
Lordships  very  doubtful  whether  the  present 
record  affords  the  materials  requisite  for  the 
satisfactory  decision  of  some  of  those  ques- 
tions.    There  is  httle,  if  any,  legal  evidence 
of  .the  nature  of  the  advances  made  to  the 
widow,  or  of  the  necessity  for  them.     It  may 
also  be  material  to  know  what  was  the  nature, 
and  what  the  effect,  of  the  proceedings  by 
which  the  execution  of  the  razeenamah  was 
suspended.     In   these    circumstances,    their 
Lordships,   though    they   would   have   been 
glad  to  determine,  if  they  could,  this  long  h- 
tigation  by  a  final  decree,  do  not  feel  that 
^    •ffley  can  safelv  do  more  than  remit  the  appeal 
w        to  the  Sudder  Adawlut  for  further  hearing, 
^       with  a  declaration  that  the  general  right  of 
the  Government  by  escheat  (subject  or  not 
subject  to  a  trust)  has  been  established.     It 
is  right,  however,  to  state  further  their  Lord- 
ships' opinion  that  the  proceedings  of  the 
Sudder  Adawlut,  under  the  dates  of  the  27th 
of  October  1853,  and  the  21st  of  October 
1854,  at  pages  32  and  34  of  ihe  Appendix,  do 
not  constitute  any  bar  to  the  title  of  the  ap- 
pellant in  this  suit ;  but  that  they  do  amount 
to  an  award  of  possession,  with  which,  in  the 
•  present  state  of  the  cause,  and  until  its  final 
adjudication,  their  Lordships  will  not  inter- 

/fere. 

Their  Lordships  desire  again  to  suggest, 
for  the  consideration  of  the  parties,  that  some 
arf?ngementforthe  surrenderof  thezemindary 
|k  to  Government,  upon  payment  of  what  is 
due  to  the  respondent  for  the  advances  actu- 
ally made,  would  probably  meet  the  real  jus- 
tice of  the  case,  and  save  both  parties  from 
protracted  litigation. 

The  2 1  St  December  1861. 
Present  : 

^Lord^usiice  Knight  Bruce,  Lord  Justice  Tur- 
ner, Sir  J.  r.  Coleridge,  Sir  L.  Peel,  and  Sir 
y.  W.  Colvile, 

Hindoo  Law  (of  Inheritance)— Alienations  by 
Widow— Pundits  (opinions  of)— Crown— Es- 
cheat—Estoppel— Onus  probandi. 


On  Appeal  from  the  Sudder  Dewanny 

Adawlut  at  Madras, 

* 

The  Collector  of  Masulipatam 

versus 
Cavaly  Vencatta  Narainapah. 

Under  the  Hindoo  law  a  widow,  though  she  takes  as 
heir,  takes  a  special  and  qualified  estate.  If  there  be 
collateral  heirs  of  her  husband,  she  cannot,  of  her  own 
will,  alienate  the  property  except  for  special  purposes. 
For  religious  or  charitable  purposes,  or  those  which  are 
supposed  to  conduce  to  the  spiritual  welfare  of  her  bus* 
band,  she  has  a  larger  power  of  disposition  than  that 
which  she  possesses  for  purely  worldly  purposes.  To 
support  an  alienation  for  the  last,  she  must  show  neces- 
sity. The  restrictions  on  her  power  of  alienation  are 
inseparable  from  her  estate,  and  independent  of  the  ex- 
istence of  heirs  capable  of  taking  on  her  death.  If,  for 
want  of  heirs,  the  property,  so  far  as  it  has  not  been 
lawfully  disposed  of  by  her,  passes  to  the  Crown,  the 
Crown  has  tne  same  power  of  protecting  its  interest  as 
here  by  impeaching  any  injurious  alienation  by  the  wi- 
dow. 

Where  an  opinion,  apparently  discordant  from  works 
of  current  and  established  authority,  is  delivered  by 
PunditSj  it  must  not  be  taken  on  their  authority  to  be  a 
correct  exposition  of  the  law.  They  should  be  question- 
ed further  as  to  authorities,  us9,ge,  and  generally  receiv- 
ed opinions. 

The  acts  of  a  Government  officer  bind  the  Govern- 
ment only  when  he  is  acting  in  the  discharge  of  a  cer- 
tain duty  within  the  limits  of  his  authority,  or,  if  he  ex- 
ceed that  authority,  when  the  Government,  in  fact  or  in 
law,  directly  or  by  implication,  tatifies  the  excess. 

The  onus  is  on  those  who  claim  under  an  alienation 
from  a  Hindoo  widow  to  show  that  the  transaction  was 
within  her  limited  powers. 

This  cause  has  come  before  their  Lordships 
on  appeal  for  the  second  time.  They  regret 
to  find  that  they  are  still  without  the  means 
of  satisfactorily  determining  the  long  litiga- 
tion between  the  parties. 

The  zemindary  which  is  the  subject  of 
the  suit  was  claimed  by  the  appellant  on  be- 
half of  the  Government  of  Madras  as  an 
escheat  to  which  the  Crown  became  entitled 
on  the  death  of  the  widow  of  the  last  male 
zemindar,  of  whom  there  were  no  heirs  in 
remainder  to  the  widow;  and  he  claimed  to 
have  it  free,  and  discharged  from  all  incum- 
brances with  which  it  had  been  discharged  by 
the  widow  during  her  enjoyment  of  it. 

The  respondent  disputed  the  right  of  the 
Crown  to  take  the  particular  property  by 
escheat  in  any  circumstances;  and  insisted 
that,  even  if  that  right  existed,  he  had  a  title 
to  the  zemindary  paramount  to  that  of  the 
Crown  by  virtue  of  a  razeenamah  executed 
in  his  favor  by  the  widow  in  her  lifetime. 
His  case  as  to  this  was  that  his  father  had 
made  advances  to  the  widow  for  some  of  the 
purposes  which,  under  the  Hindoo  law,  jus- 
tify the  alienation  by  a  widow  of  immoveable 
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property  inherited  from  her  husband,  and  had 
obtained  a  decree  for  the  amount  of  the 
debt;  that  after  his  father's  death  he  had 
taken  out  execution  on  that  decree,  and  that, 
to  stay  his  execution,  the  razeenamah  had 
been  executed.  He  further  contended  that 
this  had  been  done  with  the  sanction  and 
under  the  advice  of  the  then  Collector  of 
the  district,  and  that  the  Government  was 
estopped  from  disputing  the  transaction,  if 
it  could  otherwise  have  done  so,  by  the 
conduct  of  its  officer. 

The  razeenamah  was  in  the  nature  of  an 
agreement  for  the  payment  of  the  judgment- 
debt  by  instalments,  with  stipulations  that,  if 
default  were  made  in  the  payment  of  any  in- 
stalment, the  whole  sum  should  become  due, 
and  that  the  judgment-creditor  should  be  put 
into  possession  of  twelve  out  of  the  fourteen 
villages  comprising  the  zemindary  (which 
were  to  be  impledged  to  him),  and  should,  on 
her  death,  take  possession  of  the  two  other 
villages,  and  hold  the  whole  zemindary  as  his 
absolute  estate.  No  instalment  was  paid  by 
the  widow,  nor  yet  was  possession  taken  un- 
der the  razeenamah  in  her  lifetime.  The 
respondent,  however,  alleged  that  it  was  by 
reason  of  an  order  of  the  Sudder  Court,  sus- 
pending the  execution  of  the  razeenamah,  in 
consequence  of  proceedings  in  another  suit, 
that  he  failed  to  get  possession. 

It  follows  from  this  statement  that  the 
questions  to  be  determined  in  the  cause  were 
whether  the  Crown  had  any  title  by  escheat 
to  the  lands;  and,  if  so,  whether  that  title 
had  been  defeated,  either  absolutely  or  to  the 
extent  of  any  subsisting  charge,  by  the  acts 
of  the  widow  in  her  lifetime?  The  latter 
question  involved  the  consideration  of  the 
powers  of  a  Hindoo  female  taking  her  hus- 
band's estate  by  inheritance,  and  whether  the 
transaction  relied  upon  by  the  respondent 
was  an  act  done  dond  fide  in  the  exercise  of 
her  powers,  or  a  mere  colorable  contrivance 
for  transferring  the  property  to  the  respond- 
ent in  spite  of  her  disabilities. 

In  the  judgment  of  the  Sudder  Adawlut, 
which  was  the  subject  of  the  first  appeal,  the 
Court  has  dealt  with  the  first  of  these  ques- 
tions only.  It  held  that  the  property  having 
belonged  to  a  Brahminical  family,  the  Crown 
had  no  right  to  take  it  by  escheat,  though  on 
the  clearest  failure  of  heirs:  and  therefore 
dismissed  the  suit  on  that  ground,  without 
adjudicating  upon  the  other  questions  raised 
in  it. 


Upon  the  appeal,  however,  the  whc 
was,  more  or  less,  fully  agreed.  The! 
ships  came  to  the  conclusicHi  that  tfa 
ment  of  the  Sudder  Adawlut  was  err 
that  the  Crown  was  entitled  to  take  i 
perty  of  a  BrabmiQ,  as  of  any  other 
subject,  dying  without  heirs;  and  i 
question  whether  such  property  w( 
subject,  in  the  hands  of  the  Crown, 
trust  in  (%yor  of  Brahmins,  that  w< 
capable  ^enforcement,  was  onewhi( 
not  be  determined  in  that  suit  Af 
ing  their  reasons  for  this  conclusio 
Lordships'  judgment  proceeded  thus 

*' Their  Lordships'  opinion  is  in 
the  general  right  of  the  Crown  to  i 
escheat  the  land  of  a  Hindoo  subject, 
a  Brahmin,  dying  without  heirs;  ai 
think  that  the  claim  of  the  appellant 
zemindary  in  question  (subject  or  not 
to  trust)  ought  to  prevail,  unless  it  b 
absolutely,  or  to  the  extent  of  a  val 
subsisting  charge,  defeated  by  the  act 
widow  in  her  lifetime.  In  the  latti 
the  Government  will,  of  course,  be  ent 
the  property  subject  to  the  charge, 
lows  that  the  decree  of  the  Sudder  -4d 
cannot  stand.  The  manner  in  tW  rt^ 
to  be  varied  depends  upon  the  dec\a( 
the  questions  which  have  been  raised  \ 
ing  the  acts  of  Lutchmedavummab  i 
lifetime.  On  none  of  these  has  the  S 
Adawlut  adjudicated.  On  some  of  th< 
for  instance,  the  effect  of  the  Collecto 
in  1841,  it  is  peculiarly  desirable  to  ba 
judgment  of  that  Court.  Again,  it  a 
to  their  Lordships  very  doubtful  whetfc 
present  record  affords  the  materials  re 
for  the  satisfactory  decision  of  some  of 
questions.  There  is  little,  if  any,  legi 
dence  of  the  nature  oi  the  advances  m 
the  widow,  or  of  the  necessity  for  thci 
may  also  be  material  to  know  what  v 
nature,  and  what  the  effect,  of  the  pre 
ings  by  which  the  execution  of  the  ra2 
mah  was  suspended.  In  these  circamsw 
their  Lordships  do  not  feel  that  tbej 
safely  do  more  than  remit  the  appeai 
Sudder  Adawlut  for  further  hearing,  w 
declaration  that  the  general  rigfit^r 
Government  by  escheat  (subject  or  »0f 
ject  to  a  trust)  has  been  established. 

Their  Lordships  also  sugge*^^.^  ^^ 
ties  the  expediency  of  compnoB^^^^^^^ 
upon  some  such  terms  as  the  ^^  ^ 
the  zemindary  to  Government  tipo"  ^ 
of  what  might  be  due  to  the  respond 

the  advances  really  made. 
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r.ibeiiift  Upon  the  recommendation  of  their  Lord- 
^  ^^fcips,  an  order  was  made  by  Her  Majesty  in 
m tki^iincil,   in  July    i860,   pursuant   to    their 

^^dgment,  and  remitting  the  cause  to  the 
10  ukegndder  Adawlut. 

QTOtbe^  The  Case  went  back  to  Madras,  and  was 
heard  by  the  Sudder  Adawlut  there.  In 
e  judgment  pronounced  on  the  22nd  Octo- 
1860,  the  Judges  stated  that  thef  had 
certained  that  both  parties,  h^ing  {iniled 
come  to  an  agreement,  wisheo^he  suit  to 
oiL  i^oceed.  They  further  stated  that  they 
ODciss^iad  not  found  it  necessary,  towards  their 
cd  tb  pronouncing  upon  the  merits  of  the  suit,  to 
lisbJ^ll  for  the  additional  evidence  which  their 
jvnio^rdships  had  indicated  as  apparently  re- 
subjei-luisite.  They  accordingly  proceeded  to  deal 
m\tw\\^\  the  merits  of  the  suit  in  the  following 
ipfdaway. 

iiajB-  Admitting  the  right  of  the  Crown  to  take 
ess  i:5]by  escheat  property  of  which  the  last  owner 
c{  I  tidied  without  heirs,  they  held  that,  where 
-{^juthere  had  been  an  assignment  by  that  owner, 
tJK  it- though  a  female,  the  Crown  could  not  take 
jgjfi'We  place  of  an  heir  to  challenge  her  power 
,jg-  to  make  that  assignment.  They,  therefore, 
'^.  decided  that  the  suit,  having  been  brought 
jj  .  upon  the  erroneous  assumption  that  the 
jLj.;   Crown  had  the  power  to  challenge  and  de- 

r^'.  feat  the  act  of  the  last  incumbent,  should  be 
1^1  dismissed. 

jji  They  next  decided  that,  even  if  the  Crown 
jg^iiTihad  the  right  contended  for,  it  was  estopped 
'^:  from  asserting  it  by  the  acts  of  the  Collect- 
j^gjjijxjr,  and  the  sanction  given  by  him  to  the 
Q  j^j^razeenamah  of  1841. 
y|j^  They  lastly  decided  that,  even  if  the 
;^fe;. 'Crown  could  now  challenge  the  aliejiation 
^0[:  in  question,  the  plaint  had  not  been  properly 
,  1^  framed  for  that  purpose. 
^28»'  It  is  with  the  appeal  against  this  judg- 
',^  meat    that    their   Lordships    have    now   to 

^  It  has  been  argued  for  the  appellants 
^^  that,  in  ruling  the  first  and  third  of  these 
^  points,  the  Court  below  has  exceeded  its 
^^  powers,  inasmuch  as  it  has  come  to  con- 
^f,  closions  inconsistent  with  those  expressed 
^  in  or  implied  by  Her  Majesty's  order  of 
i'*  J^^y  i860.  In  their  Lordships'  opinion 
^^  this  objection  is  well  founded.  The  order 
of  i860,  which,  after  argument  here,  recom- 
^.  mended,  if  it  did  not  enjoin,  the  Court  below 
. 'J  Xo  take  additional  evidence  on  the  question 
^y  .whether  the  acts  of  the  widow  in  her  life- 
^  time  were  valid  against  the  Crown,  must  b^e 
'  A^  taken  to  assume  that  the  question  w^s  one 
fairly  open  to  the  parties  upon  the  plead- 
ings. 

Vol.  n. 


Again,  the  declaration  that  the  general 
right  of  the  Crown  to  take  the  property  by 
escheat  ought  to  prevail,  unless  it  had  been 
defeated  by  the  acts  of  the  widow  in  her  life-* 
time,  when  followed  by  the  direction  to  ad- 
judicate upon  those  acts,  seems  to  imply  a 
decision  that  the  Crown  had  established  its 
right  to  maintain  a  suit  of  this  nature. 

The  first  conclusion  of  the  Sudder  Adaw- 
lut, however,  involves  a  question  of  sub- 
stance— an  important  question  of  law;  and 
if  their  Lordships  were  satisfied  that  it  was 
well  founded,  they  would  be  disposed  to  pre- 
vent its  being  met  by  the  objection,  in  some 
degree  formal,  of  its  inconsistency  with  the 
order  of  Her  Majesty,  by  taking  measures 
to  procure  the  variation  of  that  order.  They, 
therefore,  proceed  toconsider— ^rx/,  whether 
the  conclusion  is,  in  fact,  correct. 

The  principal  argument  in  support  of  it, 
which  has  been  very  ably  put  by  the  learn- 
ed counsel  for  the  respondents,  is  that,  on 
the  death  of  a  Hindoo  owner  of  an  undivid- 
ed estate,  without  preferable  heirs,  the  whole 
inheritance  descends  to  and  vests  in  his  wi- 
dow; and  that,  although  it  be  true  that 
her  power  of  disposition  over  it  is  qualifie<;i, 
and  only  valid  against  the  heirs  next  in  suc- 
cession when  exercised  for  certain  purposes 
or  with  their  consent,  yet,  if  there  be  no  such 
heirs,  it  becomes  absolute,  or,  at  all  events, 
its  exercise  at  her  free-will  can  be  question- 
ed by  nobody.  Her  power  of  disposition 
was  likened  to  that  of  the  male  owner  of 
an  undivided  estate  in  that  part  of  India  in 
which  the  general  Hindoo  law  obtains  with- 
out qualification :  he  can  dispose  of  that  as 
he  will,  if  he  has  no  adult  sons ;  but,  if  there 
be  such  sons,  their  consent  is  necessary  to 
render  his  disposition  valid.  The  only  dif- 
ference between  the  two  cases  was  said  to  be 
that  in  the  one  the  right  of  objection  was 
confined  to  sons  or  other  direct  descendants — 
in  the  other  it  was  possessed  by  all  collater- 
als capable  of  inheriting  to  the  deceased 
husband  of  the  widow. 

It  was  justly  observed  in  the  course  of 
the  argument,  with  reference  to  those 
authorities  which  speak  of  the  widow's 
interest  as  a  life-estate,  that  great  confusion 
arises  from  applying  analogies  derived  from 
the  English  law  of  real  property  to  the 
Hindoo  law  of  inheritance ;  and  that,  when 
so  applied,  the  terms  by  which  we  describe 
estates  in  land  under  the  English  law  are 
more  likely  to  mislead  than  to  direct  the 
judgment  aright.  It  may,  however,  be 
doubted  whether  the  argument,  on  behalf 
of  the  respondents,  does  not  really  require 
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some  such  process  of  reasoning  to  support 
it.     The  Hindoo  widow,  it  was  urged,  has  an 

.  estate  of  inheritance,  not  a  life-estate;  the 
original  estate,  it  is  said,  devolves  on  her  in 
a  course  of  succession  derived  from  the  hus- 
band, who  had  in  him  an  estate  of  inherit- 
ance which  she  takes  as  heir.  Yet  what 
is  this  in  effect  but  to  apply  the  English 
law  regulating  the  descent  of  lands  in  fee- 
simple  from  ancestor  lo  heir? 

It  is  clear  that,  under  the  Hindoo  law, 
the  widow,  ihough  she  takes  as  heir,  lakes 
a  special  and  qualified  estate.  Compared 
with  any  estate  that  passes  under  the  English 
law  by  inheritance,  it  is  an  anomalous 
estate.     It  is  a  qualified  proprietorship,  and 

•  it  is  only  by  the  principles  of  the  Hindoo 
law  that  the  extent  and  nature  of  the  quali- 
fication can  be  deteimined. 

It  is  admitted,  on  all  hands,  that,  if  there 

,  be  collateral  heirs  of  the  husband,  the 
widow  cannot,  of  her  own  will,  alien  the  pro- 
perty, except  for  special  purposes.  For 
religious  or  charitable  purposes,  or  those 
which  are  supposed  to  conduce  to  the  spiri- 
tual welfare  of  her  husband,  she  has  a  larger 
power  of  disposition  than  that  which  she 
possesses  for  purely  worldly  purposes..  To 
support  an  alienation  for  the  last  she  must 
show  necessity.  On  the  other  hand,  it 
may  be  taken  as  established  that  an  aliena- 
tion by  her,  which  would  not  otherwise  be 
legitimate,  may  become  so  if  made  with  the 
consent  of  her  husband's  kindreds  But 
it  surely  is  not  the  necessary  or  logical  con> 
sequence  of  tJiis  latter  proposition  that,  in 
the  absence  of  collateral  heirs  to  the  husband, 
or  on  their  failure,  the  fetter  on  the  widow's 
,power  of  alienation  altogether  drops.  The 
exception  in  favor  of  alienation  with  consent 
may  be  due  to  a  presumption  of  law  that, 

_  where  that  consent  is  given,  the  purpose  for 


\ 


\  which    the    alienation    is    made    must    be 


proper. 

Nor  does  it  appear  to  their  Lordships  that 
the  construction  of  Hindoo  law,  which  is 
now  contended  for,  can  be  put  upon  the  prin- 
ciple of  cessanie  ratione  cessat  et  ipsa  lex. 
It  is  not  merely  for  the  protection  of  the 
material  interest  of  her  husband's  relations 
that  the  fetter  on  the  widow's  power  is  im- 
posed. Numberless  authorities,  from  Menu 
downw-ards,  may  be  cited  to  show  that,  accord- 
ing to  the  principles  of  Hindoo  law,  the  proper 
state  of  every  woman  is  one  of  tutelage; 
that  they  always  require  protection,  and  are 
never  fit  for  independence.  Sir  Thomas 
Strange  (see  Strange  on  Hindoo  Law,  Vol. 
I.,  page  242,   cites  the  authority  of  Menu 


for  the  proposition  that,  if  a  woman  hi 
no  other  controller  or  protector,  the  kii 
should  control  or  protect  her.  Again,  all  il 
authorities  concur  in  showing  that,  accordiii 
to  the  principles  of  Hindoo  law,  the  life  of 
widow  is  to  be  one  of  ascetic  privatioai 
Colebrooke's  Digest,  451).  Hence,  prob 
bly  it  gave  her  a  power  of  disposition  i 
religfous,  which  is  denied  to  her  for  otbi 
pufposes^These  principles  do  not  seen 
be  consiltent  with  the  doctrine  that,  1 
the  failure  of  heirs,  a  widow  becomes  ca 
pletely  emancipated,  perfectly  uncontroB 
in  the  disposal  of  her  property,  and  free 
squander  her  inherite&  wealth  for  the  " 
poses  of  selfish  enjoyment. 

Their  Lordships  cannot  but  think  tbi 
the  consequences  of  the  failure  of  hein* 
the  husband  were  such  as  they  are  M 
argued  to  be,  there  would  be  some  deciss 
on  a  case  so  likely  to  have  happened  bcfos 
or,  at  all  events,  that  there  would  be  ^ 
trace  of  so  startling  an  exception  to  li 
general  rule  of  Hindpo  law  touching; fenMJ| 
taking  by  succession  the  property  of  maS 
in  the  ancient  text-writer  and  commenK 
tors.  The  proposition,  however,  it^^^  ^F^ 
the  argument  founded  on  the  nature  of  tb 
Hindoo  female's  estate  as  an  estate  of  inheiii 
ance ;  upon  a  passage  from  a  modern  W 
tise  by  Mr.  Strange,  for  which  no  authorit 
is  cited ;  and  upon  the  opinion  of  the  pan 
dits.  The  /rj/,  for 'the  reasons  alread 
given,  their  Lordships  consider  unsatisw 
tory.  The  second  cannot*  be  treated' 
more  than  an  opinion,  though  an  opin« 
deserving  of  respect  and  attention.  Lp« 
the  las/,  their  Lordships  can  but  repeat! 
observation  made  by  them  in  a  late  case' 
the  following  effect:  **  Where  an  opia''^ 
apparently  discordant  from  works  of  currfi 
and  established  authority  is  delivered  » 
pundits,  it  must  not  be  taken  on  their  author 
ty  to  be  a  correct  exposition  of  the  »' 
They  should  be  questioned  further  as  I 
authorities,  usage,  and  generally  receive 
opinions.  Such  an  enquir)'  might  prodo 
a  conviction  that  the  pundits  on  a  "^ 
case  delivered  rather  their  own  ^^^f^\^ 
expedient  law  as  law,  than  delivered  it 
the  force  of  the  opinions  of  *"^J!'^^ 
or  authoritative  expounders  of  the  oi 
law."  -  u  I  th 

Their  Lordships  are  of  opinio^  ^"^^^J^ 
restrictions  on  a  Hindoo  widow's  P^^^^^^ 
alienation  are  inseparable  from  her 
and  that  their  existence  does  not  aep   | 
on  that  of  heirs  capable  of  taking  on 
death.    It  follows  that  if,  for  want  or  o« 
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v^  the  right  to  the  property,  so  far  as  it  has  not 
iir.^^een  lawfully  disposed  of  by  her,  passes  to 
Asaithe  Crown,  the  Crown  must  have  the  same 
iiitpower  which  an  heir  would  have  oi  protect- 
r,tk.lng  its  interests  by  impeaching  any  unauthor- 
c  pniized  alienation  by  the  widow. 
HcKt,  Their  Lordships,  therefore,  dissent  from 
iispcsthe  first  ground,  on  which,  by  the  judgment 
herrJinder  appeal,  the  Sudder  Adawlft  has 
loHj^ismissed  the  appellant's  suit.  ^;;-n  ^ 
tjise  •  The  next  consideration  is  \?iiether  the 
Ijft'flrifiudder  Adawlut  was  right  in  holding  that 
y  ntczthe  Crown  is  estopped  by  the  act  of  the 
'^  J-: former  Collector,  Mr.  Grant,  from  disputing 
i{[r:ihe  title  asserted  by  the  respondent  under 
the  razeenamah.  In  their  Lordships'  opi- 
jijlgjnion,  the  principles  of  estoppel  do  not  support 
j^gjthis  contention.  On  every  reasonable  pre- 
'j|jg^ -sumption,  the  facts  relating  to  the  creation 
,  ^  of  the  original  debt  were  known  to  the 
'respondent,  or  to  the  original  plaintiff  in 
^^'the  suit  whose  judgment  he  was  enforcing. 
*-  The  Collector  would  have  no  necessary 
^  \.,.  knowledge  on  the  subject,  nor  is  he  proved 
^"TW)  have  had  actual  knowledge.     His  advice 


V.  to  .the  widow  to  the  effect  that,  unless  she 
^  -  made  an  arrangement  with  the  creditor,  the 
^^^:  estate  (which,  the  sale  being  an  execution- 
^^  sale,  must  be  taken  to  mean  her  right,  title, 
^\  and  interest  in  the  estate)  would  be  sold,  is 
^'^  not  a  statement  at  variance  with  the  true 
'f^"^.  state  of  things.  The  razeenamah  into  which 
"^^'..  she  entered  might,  for  aught  that  appeared, 
^^^..  be  satisfied  by  payment  of  the  instalments  in 
^^^''^  her  life-time.  Again,  the  acts  of  a  Govern- 
^f  ^l  ment  officer  bind  the  Government  only  when 
P'^  he  is  acting  in  the  discharge  of  a  certain  duty 
teflti^  within  the  limits  of  his  authority,  or,  if 
^"j;-.  he  exceed  that  authority,  which  the  Govern- 
^^''  ment,  in  fact,  or  in  law,  directly,  or  by  im- 
'^'^.  plication,  ratifies  the  excess.  The  Collector 
^^^^^  in  this  case  had  certainly  no  authority  to 
^.'l  waive  the  rights  to  which  Government  might 
^^"^l  become  entitled  by  the  escheat:  nor  were 
1  V .  his  acts,  when  fairly  viewed,  calculated  to 
ffl#j  give  rise  to  the  supposition  that  he  had  such 
^y^^i  an  authority. 

lif^'f.       Their  •  Lordships  have   already  indicated 

i-'l   their  opinion  that  it  is  too  late  to  assert,  if  it 

^^^,  could  ever  have  been  successfully  asserted, 

ft^.    that  it  is  not  open  to  the  appellant  on  these 

^^  pleadings  to    question  the  validity   of  the 

?      widow's  alienation  against  the  Crown.     The 

►  reasoning  of  the   Sudder  Adawlut  on  this 

^^  point  seems  to  their  Lordships  to  involve 

I1f5^^,  some  misconception  of  the  effect  of  the  de- 

jj  ^  J  cree   under  which  the  respondent    claims. 

itf  '\  As  regards  the  appellant,  that  decree  is  res 

W^  inter  alios  acta.    He  is,  therefore,  in  a  very 

b 


different  position  from  one  who,  coming  into 
Court  to  get  rid  of  a  decree  binding  upon 
him,  has  to  allege  and  prove  that  it  wa& 
fraudulently  or  collusively  obtained,  or  is 
open  to  some  other  definite  objection. 

Again,  though  particular  circumstances 
may  shift  the  burthen  of  proof,  the  general 
rule  certainly  is  that  it  lies  upon  those  who 
claim  under  an  alienation  from  a  Hindoo 
female  to  show  that  the  transaction  was 
within  her  limited  powers. 

Their  Lordships  continue  to  think  that 
the  evidence  before  them  is  not  such  as  to 
admit  of  a  satisfactor}'  decision  of  the  ques- 
tion whether  the  razeenamah  does  to  any 
and  what  extent  constitute  a  charge  on  the 
zemindary  as  against  the  Crown,  and  that  * 
there  ought  to  be  a  further  trial  of  that 
issue.  Under  the  former  order  of  Her 
Majesty,  the  Sudder  Adawlut  should  have 
given  to  each  party,  if  so  disposed,  an  op- 
portunity of  adducing  further  evidence.  It 
does  not  appear  to  have  done  this,  but  to 
have  acted  on  its  own  impression  that  no 
further  evidence  was  necessary.  Such  at 
least  is  their  Lordships'  understanding  of 
the-  preliminary  statements  in  the  judgment 
under  appeal. 

In  these  circumstances  their  Lordships 
propose  humbly  to  recommend  to  Her  Ma- 
jesty that  the  present  appeal  be  allowed; 
that  it  be  declared  that  the  Crown,  taking 
by  escheat  the  same  right  to  impeach 
the  alienation  by  the  widow  which  the  next 
heirs  of  the  husband  (if  such  there  had  been) 
would  have  had,  and  is  not  estopped  from 
asserting  that  right  by  the  acts  of  the  Col- 
lector in  1848;  that  the  Crown  is  not  bound 
by  the  decree,  and  that  the  widow  was  not 
entitled  to  alienate  without  the  consent  of  the 
Crown,  except  in  so  far  as  she  could  have 
alienated  without  the  consent  of  the  next  heirs 
of  the  husband,  if  such  there  had  been,  but 
that  the  respondent  is,  at  all  events,  entitled 
to  a  charge  upon  the  estate,  and  to  be  paid 
and  satisfied  thereout,  the  full  amount  of  all 
such  of  the  advances,  if  any,  made  by  the 
respondent's  father  to  the  widow  as  were 
made  for  purposes  for  which,  according  to 
the  Hindoo  law,  she  would  have  been  enti- 
titled  to  alienate  the  estate,  as  against  the 
next  heirs  of  her  husband,  if  such  there  had 
been,  in  so  far  as  she  had  not  other  estate  of 
her  husband  to  answer  such  purposes ;  and 
that  the  cause  be  remitted  to  the  Sudder 
Adawlut  to  enquire  whether,  having  regard 
to  the  declarations  aforesaid,  the  right  of 
the  Crown  was  absolutely  defeated  by  the 
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Council, 
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razeenamah,  and,  if  not,  to  enquire  what  ad- 
vances, if  any,  were  made  by  the  respond- 
.ent's  father  to  the  widow,  and  whether  all 
or  any,  and  which,  of  such  advances,  and 
to  what  amount,  were  made  for  purposes  for 
which,  according  to  the  Hindoo  law,  the 
widoyv  would  have  been  entitled  to  alienate 
the  estate  as  against  the  next  heirs  of  her 
husband,  if  such  there  had  been ;  and  whe- 


ther the  widow  had,  when  such  advancaj 
were  reapeGtlvely  made,  other  estates  of  b( 
husband  sufficient  to  answer  such  purposi 
and  tljie  parties  respectively  are  to  be 
liberty  to  adduce  further  evidence  touching  tbt 
matters  aforesaid,  or  any  of  them,  as  thef 
may  be  advised,  and  the  Sudder  Court  is  tc 
proceed  in  the  cause  according  to  the  result 
of  th^said  enquiries. 

*       ft' 


Re-printed  by  D.  E.  Cranbnburgh,  Proprietor  of  the  Copyright,  at  his  Law-publishing  Prbss^ 

57,  Bow  Bazar  Street,  Calcutta. 

d. 


\. 


1 

t; 


1 


V 


inmiiiiliiiii  i 

3  bios  ObS  a75  3sa     < 


/ 


/ 


